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RETIREMENT OF,MAHAJAN, C.J. 


Mehr Chand Mahajan, C.J., retires within less than a year of his assuming 
the exalted office of Chief Justice of India. The Supreme Court is justly a highly 
valued and honoured institution under the Constitution. It is the watch-dog 
and guardian of the guaranteed rights of the people, a bulwark against executive 
invasion, and the final adjudicator of the constitutionality of legislation passed by 
Parliament or by the State Legislatures. Of the Supreme Court in the United 
States of America, it was observed by an eminent legal luminary : “ It will, I think, 
be a matter of surprise to those unacquainted with the American cases to see how far 
the very, broad and general language of the American Constitution has been extended 
, by the Courts to protect the rights which the Constitution gives ; how reasonably 
on the whole the Courts have interpreted the language of the Constitution ; and not 
least how consonant with justice and common-sense the general result of the deci- 
sions appears to be”. Though conditions in our country are somewhat different 
in that the Constitution has retained generally the principle of Parliamentary supre- 
macy and provided for judicial review of a more limited type than in America, 
our Supreme Court is earning similar appreciation and in course of time is bound 
to carve for itself as honoured a place as the Supreme Court of America. Not 
the least of the factors ensuring for the Supreme Court the great esteem which it 
enjoys is the presence of eminent Judges like Mahajan, C.J., on the Bench. ý 

Born on 23rd December, 1889, the Chief Justice of India had been an aĉtive 
member of the Bar for about 30 years, first in the mofussil stations and later on at 
Lahore, before he was elevated to the Bench of the Punjab High Court. On parti- 
tion of that province, he became a Judge of the East Punjab High Court. He was 
also for a short time Prime Minister to the Maharaja of Jammu and Kashmir.” 
Later on, he became Constitutional Adviser to the Maharaja of Bikaner. In 1948 
he was made a Judge of the Federal Court and from there went to the Supreme 
Court. The rich and varied experience gained as lawyer, Judge, Administrator 
and Constitutional Adviser has been a great asset to the Chief Justice and it was 
but fitting that the first appeals to come to the Supreme Court from Kashmir fell 
to be heard by him. The Chief Justice never hesitated to express his views, if neces- 
sary, in a forthright manner. His personality on the Bench was always noticeable 
and felt. ‘To some of the practitioners who had to appear before him his attitude 
may have been somewhat diseoncerting by reason of the catechetical method adopted 
‘by him even at the opening of the case. Soon it was reglised that possessing ah 


2 


intuition, swift and searching, and a power of analysis, keen and incisive he could 
easily get to the core of a case and could with equal felicity sugges solutions to baffi- 
ing problems. His judgments were clear and concise and inspired by an anxiety 
to do justice to the cause. 


It has been said that no Judge is written down unless it be by his own judgments, 
And not many Judges have lived in their judgments. Often the meagreness o 
contribution or the common-place character of the work has led to the name of many 
a Judge being soon forgotten. Mahajan, C.J., has a number of judgments to his, 
credit which are bound to be remembered. In Dwarkadas Shrinivas v. Sholapur 
Spinning Co., Lid.1, he laid down that the State has no fundamental right as against 
the individual citizen and Article 31 of the Constitution affords protection against 
Joss of property to the owner and there is no protection whatever given to the State 
by the Article. In State of Bihar v. Abdul Majid*, he held that the rule of English 
law that a civil servant cannot maintain a suit against the State or the Crown for 
the recovery of arrears of salary does not prevail in this country and it has been 
negatived by the provisions of the statute law in India. In Himmatlal Harilal Mehta v. 
State of Madhya Pradesh*, it was stated that the rule that the Court will not issue a 
prerogative writ where an adequate alternative remedy was available will not apply 
not merely in those cases Where there was infringement of rights guaranteed under 
Part III of the Constitution but also where the alternative remedy provided was of 
an onerous and burdensome character. In Hemraj v. State of Ajmer‘, the principle 
was enunciated that there is no rule that a confession can be corroborated only by 
evidence discovered by the police after confession, that a confession can be made 
even during a trial and the evidence already recorded may well be used to corro- 
borate it. In State of Madias v. C. G. Menon®, the learned Chief Justice decided that 
the whole basis for the applicability of Part II of the Fugitive Offenders Act has 
gone and inasmuch as India is no longer a British possession no Order in Council 
can be made to group it with other British possessions. These are but a few of his 
memorable judgments. Of him it can with truth be said that he has always en- 
deavoured to uphold the rule of law and in matters involving the liberties of the 
citizen his views have been broad and in favour of granting maximum of individual 
freedom. The Chief Justice will carry with him in his retirement the good wishes 
of all. Itis to be hoped that his great talents will always be at the service of the 
“couptry and he will have many more years of fruitful and active life in the 
cause of the country. , 


I. (1954) a 147. 5 4. (1954) S.C.J. 449. 
2. (1954) S.C.J. gor. 5. (1954) S.C.J. 621. 
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PROPOSED AMENDMENTS TO ARTICLE 31 OF THE CONSTITUTION. 


The subject of the amendments sought to be made in Article 31 of the Consti- 
tution by the Bill introduced in the Lok Sabha by the Prime Minister recently 
was discussed at great length in the Ninth Madras State Lawyers Conference held 
in Madras in the last week of December, 1954, and several lawyers of eminence and 
others made thought provoking and reasoned contributions on the question. 


The arguments of the protagonists of the proposed amendments who defended 
the said amendments were briefly these :— 


1. General amendments are always necessary. The propriety or the necessity 
for the amendments must be judged not by merely looking at the proposed amend- 
ments but by*the use to which they were put in the context of the legislation which 

eis bound to follow as a result of the amendments. 


2. If the legislation served social purposes no objection should be taken to 
the amendments of the Constitution at any rate at this stage. 


3. The suggestion for a referendum before secking to amend the Constitution 
is not useful or feasible because the people were socialistic in outlook ; and if not 
socialistic they would be communistic. l 


4. The Irish Constitution is no guide, because in that there was a transitory 
provision which provided for amendments for eight years from the commencement 
of the Constitution and this period of 8 years was extended to 16 years and in the 
first eight years there were 16 amendments. ' 


It is not correct to state that because the people had given a Constitujion® 
unto themselves it should be a permanent one. 


6. There was no claim for any safeguards in respect of property rights of 
Indian citizens in the Constituent Assembly at the time of the framing of the Consti- 
tution, the only demands made for safeguards being those in respect of property 
and commercial interests of the British in India, pampered by the British. j 


+. The English and American parallels are not safe guides in India. In 
England personal liberty was evolved out of property. In America the entire idea 
of property came out of the idea of happiness. ‘That might work in a rich country 
like America but not in India where religion and ethics are factors which greatly 
influenced men’s minds. : 


8. The grievance about the absence of judicial review is a fanciful one father 
than one of substance or benefit. The Judges of the Supreme Court who had 
ronounced on the validity of the provisions as to acquisition of property had fallen 
into the trap of adopting American phraseology, such as “ police power ” on the 
aspect of legislation and they thought that Parliament and the Legislatures, were 
mere police men whose only function was only to keep the ring and had no right te 

interfere in anything. ° 7 i. 8 

J —2 i s “a e 
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9. The Judges had their own prejudices and invariably éeypréssed themselves 

inst the communists. ‘The Constitution was not liberal enough so far as personal 

liberty was concerned and if amendments were made liberalising the provisions so 

as to give more freedom to the communists the Judges would pronounce them 
invalid. 


10. All the Judges of the High Courts (as also of the Supreme Court) were 
somewhat aged and had conservative ideas and attached too much value to the idea 
of property and the chief idea was to amass wealth. In modern society the idea 
of greatness should be otherwise and people should be made to feel that their read 
worth depended upon what they thought, how they conducted themselves and 
the influence they wielded in their profession and in society and not on the amount 
of wealth amassed by them, to be handed over to their progeny. 


11. ‘The crux of the problem so far as the property amendments were concerned 
was the land problem. Though the amendments looked wide, the context of these 
was the land problem. Originally the acquisitions were by grants of property 
by the British Government for various services rendered ; in recent times, it was 
war wealth. Many pane suddenly found themselves wealthy, may be, due to 
their ability. ‘This could be multiplified and extended but land was limited in 
quantity and could not be multiplified. 


12. In a Welfare State which undertook to guarantee a minimum standard 
of living to every individual, especially to those who could not fight for it, if anything 
is to be done, it is no use saying that all property could be regulated or that some 
might be taken away with full compensation. Those for whose benefit any change 
in the Article is contemplated were the last who could pay for it. 


13. The rate of taxation has gone up to such a height that it cannot pe raised 
and no successful businessman and professional man can possibly &mass wealth. 
The rate of income-tax which is as much as 12 annas in the rupee at the higher levels*® 
did not affect the landed property. 


14. If provisions in the Constitution are found to stand in the way of national 
progress, amendments are bound to be made in the interest of the progress and 
welfare of the country as a whole. We must take note of the changing times and 
the change in the set up of the entire world and revise our ideas from time to time to 
keep pace with the changes, and the Constitution must be interfered with and amend- 
ed when circumstances compel. 


15. Ifthe Constitution is to serve the purpose of the nation as a whole it should 
not be rigid ; if it is too rigid it will not be a sacred document as the opponents of 


eamendments would have it and attempts will be made to change it altogether. If 


it isto be maintained in a substantial form, we must be prepared to make necessary 
changes in it according to the changing circumstances. 

16. In the interests of the Constitution itself changes ought to be made in it 
from time to time when circumstances render the same necessary. 


17. The amendments proposed do provide for compensation. They do not 
do away with the rights of private property, but recognise it and secure compen- 
sation. 


18. ‘There isno special efficacy in making the Judges the authority to decide as 
to the adequacy of the compensation. The Legislature could well be a good judge 
of the justness of the compensation proposed. 


vg. The Haar of the compensation should not be made the subject of 
litigation and left to be decided by courts with the attendant delay. It is better that 
people whose property is acquired know then and there what they are to get and 
what their rights are than that the matter should be left to be decided in future 
by the Courts after several years. 


e 20. The argumenj that a chance should be given to the Constitution to be 
worked for some years béfore amendments are made is fallacious. The opponents 
. e 
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of the arnendmerits will become more advanced in age with the lapse of time and 
will then be more conservative and more averse to any change than now. 


The above, in main, were the reasons advanced in support of the proposed , 
amendments by the Advocate-General of Madras who was the observer at the 
symposium held at the Lawyers Conference and by the Finance Minister of 
Ma in his address to the Conference. 


The reasons urged by those who oppose the amendments may be briefly summa- 
erised as follows :— 


1. The proposed amendments constitute a violation of elementary human 
rights. 


2. They will prove to be disruptive of international economy as they are 
likely to discourage investment of foreign capital in India. 


3. The elimination of judicial review is a serious inroad on the basic safeguard 
of the citizen against legislative and executive excesses. 


4. ‘The Constitution is sacred and should not be lightly interfered with. 


5. The legislators are partymen and are interested, while Judges who belong 
to no party are disinterested and deserve to be the best judges of the propriety of 
legislative enactments. 


6. The framers of the Constitution visualised changes therein in its important 
particulars only as a distant contingency. Even assuming that the amendments 
are legal and within the power of the legislature it does not follow that we should 
accept them without protest. All that is legal is not necessarily proper. Without a 
mandate from the people by means of a referendum no amendments should be made. 


we 


° 7. The law of property is a most technical branch of law in every legal system 
and no violent alterations should be made in that branch of the law or in a hasty 
manner. ‘Thereisamarked tendency, in recent legislation to retreat from contractual 
obligations and relationship, particularly in Tenancy Legislation which treats the 
tenant as the spoilt darling of the law. 


8. ‘The amendments proposed will net bring about the desired or expected 
results, but will only enrich intermediaries at the expense of the landlords, who were 
themselves hardly above want. 


g. Frequent changes in the fundamental rights are fraught with uncertainties 
in the law and would arrest the growth of conventions and healthy traditions. 


10. The proposed amendments would altogether take away the requisit 
basis for compensation and do away with the principle of quid pro quo and also ApS 
gate from the known concepts of freedom and sanctity of prôperty. 


1I. Concentration of too much power in the executive and legislatures is a 
serious menace, as too much power corrupts even a saint and the authorities should 
not be vested with the right of testing the adequacy of the compensation. 


12. ‘The aim and purpose of the amendments can only be to disable the citizen 
from securing speedy and effective redress of injury, threatened or actual, to all 
that he holds dear on earth. The amendments will sterilise or remove the funda- 
mental rights and will also give unbridled licence to the Government and Govern- 
mental authorities. : 


13. Judicial review has been of immense help to citizens who have been the 
victims of persecution or executive errors. Iņ no case in which writs had heen 
issued has any statutory authority or the Government been the victim of any judicial 
error or perversity and the proposed amendment will remove the only safeguard o: 
the citizen against executive tyranny. ee oe 

14. It is wrong to say that judicial decisions oe serious diffiguities in 
the way of social welfare legislation ; it is wrong to think that sgcial welfare is 
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incompatible with protection of private property. The decisions of Courts are an 
earnest attempt to reconcile the rival demands of State control and regulation of 
private property and the constitutional protection thereof. The principle laid down 
is fair to the Government and just to the citizen and should not be disturbed by 
any amendment. 


15. The amendments will accelerate the speed of the “ levelling down pro-- 
cess? which is already at work and will do nothing to make any progress in the 
process of levelling up the poorer classes. 


16. The proposed amendments will tend to spread a sense of insecurity in the * 
minds of the people and give rise to conditions of economic instability with harmful 
consequences to investment of domestic and foreign capital. 


17. The amendments would not be regulative legislation as claimed by the - 
Government but would be a serious deprivation of the safeguards of private property. 


18. While no one would deny that eminent damain is the legal capacity of a 
sovereign state to take private property Yor public purposes upon payment of just 
compensation, any radical amendment of Article 31 in the proposed manner may 
lead to arbitrary expropriation of property without payment of just or fair compen- 
sation, leading to the destruction of the sanctity of private property and paving its 
way for a totalitarian regime. 


These were the reasons advanced against re ha ca amendments by the 
speakers who took part in the symposium at the Conference, by the President of the 
Conference, Mr. M. Patanjali Sastri, Ex-Chief Justice of India, in his address and 
also by Mr. N. C. Chatterjea who inaugurated the Conference in his speech. The 
Conference after considering the matter at length gave expression to its opinion in 
the following resolution which was passed :— 


“ This conference having given careful consideration to the proposed amend- e 
ments to Article 31 of the Constitution expresses its opinion that the amendments 
in the terms proposed proceed on a misconception of the recent decisions of the 
Supreme Court ; that deprivation of property without compensation except as 
provided for in Article 31 (5) is violative of elementary human rights, disruptive 
of internal economy and is likely to discourage flow of foreign capital ; and that 
the elimination of judicial review in the proposed amendment infringes the basic 
safeguards against legislative or executive excesses.”’ 
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THE PROPOSED CONSTITUTIONAL AMENDMENTS. 
By i 
N. ARUNACHALAM, M.A., M.L., Advocate, Madras. 


Among the seven freedoms guaranteed to the citizens of India, the right to 
acquire, hold and dispose of property under Article 19 (1) (f), subject only to 
reasonable restnictions that may be imposed by the laws in general public interest 
under Article 19 (5), is a very valuable guarantee of a natural right that inheres 
in a free citizen of a Sovereign Democratic Republic. This is a right that is guaranteed 
only to an Indian citizen. If, therefore, a non-citizen should be prevented from 
acquiring hoļding and disposing of property by the law of a State, he cannot seek 
protection against such a law under this Article of the Constitution. Concrete 
*rights to property of any person, citizen and a non-citizen alike, are protected by 
the provisions of Article 31 of the Constitution in the manner indicated therein. 


No person shall be deprived of his property save by authority of law is clause (1) 
of Article 31. No property shall be taken possession of or acquired for public purposes 
under any law authorising the taking of such possession or such acquisition, unless 
the law provids for compensation for the property taken possession of or acquired, 
is clause (2) of Article 31. Among the laws that have been saved from the opera- 
tion of Article 31 (2), - such as those referred to in Article 31 (4) and Article 31 (5), 
the savings contained in- Article 31 (5) (b) (i), (ii) and (iii) are of great practical 
importance. In other words, any law of a State which deprives a person of his property, 
af it should fall within any of the categories of laws enumerated in Article 31 (5) (a)e 
and (b) will completely fall outside the scope of Article 31 (2) which provide? for 
payment of compensation. The Supreme Court of India im construing the scope 
of clause (1) and clause (2) of Article 31 e@rrived at the most natural conclusion 
which harmonises with all the clauses of Article 31, that the words deprived used in 
clause (1) and taken possession of and acquired used in clause (2) are not mutually 
exclusive and should be understood as meaning the same thing and dealing with the 
same subject—the limitation imposed on the power of the State to take private 
property. In this view of the Supreme Court, if the law of a State not falling 
within the specific categories of laws mentioned in Article 31 (5) deprived a person of 
his property it shall not be treated as a deprivation for which no compensation 
need be paid under Article 31 but shall be treated only as deprivation meaning either 
taking possession of or acquisition referred to in Article 31 (2) for which compensation 
should necessarily be provided for, if the law is to be treated as valid. This is how 
the Fundamental Right to property of a peson has been understood, though 
of course within about a year and a half after the comfnencement of the Constitution, 
by the Constitution First Amendment Act of 1951 which introduced Articles 31-A, 
31-B and Schedule IX, laws passed by the Legislatures of the States seeking to 
abolish zamindaris and other intermediaries between thę State and the actpal 
tiller of the soil were made exceptions to the fundamenfal guarantees efybodied 
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in Article 19 (1) (f), Article 31 (2) and Article 14 of the Constitutién. Amendments 
are now contemplated, which would rattle badly the well-understood view held 
hitherto of this fundamental right to property, so soon as they are introduced into 
the Constitution. 


THe NATURE OF THE AMENDMENTS CONTEMPLATED. i 


The Government feel that the Supreme Court has taken too broad a view 
of the meaning of clauses (1) and (2) of Article 31, holding that the said clauses 
, deal with the same subject, despite the difference in thé wording of those clauses., 
Government feel that-in the view held by the Supreme Court, about the meaning 
of these clauses of Article 31 even a regulatory legislation, not at all accompanied 
by any taking possession or acquisition but involving curtailment of any right to 
property may be struck down as unconstitutional if it does not provide for payment . 
of compensation as contemplated by Article 31 (2). The proposal, therefore, is 
to re-state the law embodied in Article 31 (2) on the power of the State to acquire 
and requisition private property so as to,remove from the operation of Article 31 (2) 
all regulatory laws which may déprive or curtail any of the rights to private property. 
So that, therefore, after the coming into force of this amendment, no regulatory 
law which does not provide for the transfer of the ownership or right to possession 
of any property to the State shall be deemed to be a law of compulsory acquisition, 
and requisitioning for a public purpose for which compensation should be payable, 
though it may involve deprivation of any kind to a person in respect of his right 
to property. This apart, the Governments of the Union and the States are con- 

templating to put through social welfare legislation, such as, 


1. Land reform by fixing a limit to the extent of agricultural land that 
can be held by a person, disposal of the excess held and reform of the law of landlord 
and tenant. e > 


2. Beneficial utilisation of vacant and waste,lands and clearance of slums ® 
with a view to proper planning of urban and rural areas. 

3. Protection of the national economy by getting full control over the mineral 
and oil resources and public utility undertakings. l 

4. State management for temporary periods of commercial or industrial 
undertakings or other property to protect public interest and secure also better 
management. ; 

- 5. Reform of the Company law with a view to eliminate intermediaries 

and making provision for amalgamation of companies in national interest. 


These five subjects of social welfare legislation which would go to substantially 
“abridge many of the rights to private property of even ordinary individuals are 
sought to be expanded into nine categories on which the State would be entitled to 
pass any law without in’ any sense being interfered by Articles 13, 14, 19 and 31 of 
the Constitution. In order, therefore, to achieve these objectives the proposal 
for amendment is to put these nine categories into Article 31-A modified in an ap- 

* propriate manner, so that, these nine categories may read as an exception to Arti- 
cle 31 (2). The result, therefore, is whatever deprivation of right to property may 
be caused to an individual inthe name of a law ofa State neither can he’ complain 
of such deprivation nor can he have even the consolation of having received com- 
pensation for the injury done to him. It is true that the proposal to amend in this 
manner Article 31-A does not prevent the law of a State from providing for payment 
of compensation. But if the law of a State should either refuse to provide for pay- 
ment*of compensation or provide for payment only of a nominal sum not bearing 
any relation to the loss caused by the deprivation effected, the matter will not be 
justiciable for the reason that if wowld be a law that is totally protected as relating’ 
to any of the nine categories found in the new Article 31-A. 


° Tae INTRODUCTION OF THE AMENDING BILL AND OBJECTIONS VOICED. 


ae. bjll o amend Agficles 31, 31-A, 305 and Schedule IX of our Constitution 
hes beq introdyced in the House of the People on-the zott December 1954, by the 


i 
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Prime Minister. (Even’as rumours about the introduction of such a bill was in the 
air eminent authorities on the suibject! of Constitutional Law ‘and Constitutionalism. 
like the Ex-Chief Justice of India, Mr.. M. Patanjali Sastri,. raised objections to 
such a move when popular verdict: in its favour had not been obtained. The Bill 


- of Amendments is now actually ‘before us. . Since theintroduction of the bill, many 


e—whose views are entitled to weight—have protested against the form of the amend- 
ments proposed and that for very good reasons. Mr. Patanjali Sastri in his presi- 
dential address to the Madras State Lawyers Conference on the 29th December 


ə 1954, has given weighty reasons for. opposing the amendments as they stand now. 


The opposition to the amendments this time is growing in volume day after day 
and it can thus be seen that the opposition is not for opposition sake. The very 
fact that Mr. Patanjali Sastri took the lead in raising the voice of protest to the way 


. In which the amendments are sought to be put through must necessarily compel: 


attention ‘of the Government. If only the Government can persuade themselves. 
to appreciate’ the reasons behind the protests made and modify the amendments 
proposed, they would have contributed inan abundant measure. to the setting up 
of a great constitutional tradition of which our Democratic Republic can rightly 
feel proud. a 
2 l THE REASONS STATED FOR THE AMENDMENTS MET. `` 

The amendments are sought to be justified on the ground that certain judicial 
decisions haye raised serious difficulties in the way of the Union and the States 
putting through important social welfare legislation. But Mr. Patanjali Sastri 
has pointed out that it is an error tọ think that social welfare is something incom- 
pątible, with protection of private property and points out further that the Consti- 
tution does not favour expropriation of private property as a legitimate means of 
rectifying existing economic inequalities but has provided for other means of re- 
dressing such inequalities sich as levying taxes a duties of various kinds. There- 
fore, it is. that according to Mr. Patanjali Sastriethe founding fathers deliberately 
included the protection of private property as a Fundamental, Right in Part IIT and 
put the Directive Principles of State Policy regarding social welfare in Part IV, 
so as not) to override the former. .The amendments proposed, apart from being 
far reaching, are drastic in nature. The amendments are stated to be compelled 
on account of certain misapprehensions made manifest in some of the decisions of the 
Supreme Court as to the intendment of the framers of the Constitution with reference 
to the provisions sought to be amended. Are there really such misapprehensions ? 
Can the social welfare legislations be. had. without recourse to the amendments. 
proposed? Can the identical reforms be brought about following correct consti- 


. tutional tradition—which is the very life of democracy? These and other allied 


questions may be examined in order to find out whether really the setting in motio 
of the amending process alone can bring a solution to the difffculties that are sta 

to be in the way of the Government in implementing their ameliorative programmes. 
The amendments are sought to produce _ revolutionary changes in the guaranteed 
private property rights in Part III of the Constitution. Naturally, therefore, 
one is inclined to ask can the objectives of the amendments proposed be secured 
without causing violence to the guaranteed property rights ? s 


PROPERTY AND POLITICAL LIBERTY IN MODERN DEMOCRACIES. 


Hugh Evander Willis, in his learned treatise Constitutional Law points out that 
the United States is a capitalistic democracy—though capitalism in the sense in which 
Adam Smith meant it does not exist anywhere in the civilised world. In spite 
of the fact that capitalism -has transformed itself beyond recognition the evil, that 
is sought to be remedied—concentration of wealth and means of production using 
the words of Article 39 (c), a Directive Principle of State Policy, under the Indian 
Constitution—still exists. The words of Willig in this context are highly instructive 
for the reason that they truly represent the phase tlat the Indian Sovereign Demo- 
cratic Republic is just passing , through—“ There is a profound contradiction 
between capitalism and democracy. Capitalist as now developéd emphasises 
the, power, of the few. ; democracy, the power of the m apy: 6 Capitalism’ is distif- 
guished by a narrow concentration of, economic power,*democracy by the wide- 
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7 ower. Appalling inequalitig abound in the 
fofinal equality is enjoyed in. the political sphere. There is a 

great gulf, therefore, between the economic ideal and the political ideal. The 

out for political power. 


through which the United States was passing in the thirties of this century. It was 
about this time that the Franklin D. Roosevelt Administration took power and 


In the first instance undoubtedly, as new social programmes were launched, 
they were beset with several difficulties created by the Supreme Court decisions. 
Important new ideas contained in the New Deal legislation were condemned by 
the Judges and the leading instance is furnished by the Railroad Retirement Act 
case. In this context constitutional amendment enabling withdrawal of such 
statutes meant for bettering the general conditions from judicial review was even 
contemplated but not attempted at. While in 1932 Roosevelt was very harsh on 
the Supreme Judiciary, in 1936 election Roosevelt did not even comment upon the 
Republicanism of that Court, because he was quite clear in his mind that attacks 
on the Supreme Court A create public antagonism. Without having recourse 
to the amending process the Roosevelt Administration successfully careied through 
all measures of social planning, in such an outstanding way that as World War II 
broke out, the United States found herself economically completely rehabilitated. 


PRIVATE PROPERTY SPEGIALLY DEFENDED IN THE UNITED STATES AND GREAT 
BRITAIN. 


The United States and Great Britain are undoubtedly Social Welfare States. 
"These two countries quite like India, are also capitalistic democracies within the 
meaning of modern political jargon. Private property both in the United States 
and Great Britain remain specially defended under those constitutional systems. 
A. T. Hadley of Yale Univesity said, “ The general status of the property owner 
under the law cannot be changed by the action of the legislature or the executive 
er the people of a State voting at the polls or all the three put together. It cannot 
be changed without either a consensus of opinion among the Judges, which should 
Jead them to retract their old views, or an amendment of the Constitution of the 
United States by the slow and cumberseme machinery provided for that purpose, 
or, last—and I hope most improbable—a revolution.” (Quoted by Charles A. 

„Beard in his American Government and Politics, p. 16). 

The position of private property in Great Britain has always received special 
protection from Parliament. The early practice of the Crown in the exercise of its 
prerogative to disregard ee ey ownership of property on a plea of State necessity 
was always opposed by Parliament. The power of the Crown in this respect has 
now been greatly abridged. In the absence of an indication contra in the statute 
concerned“even in an extreme case of emergency the rule of English Law is that the 
Crowh can take the property of a subject for a public purpose only on payment of 
compensation. The entire position is reviewed by the House of Lords in Attorney- 
Gentral*v. De Keyser Royal Hote], Limited’, The premises of the Hotel was sought 
to be taken possession of by Army Authority for military purpose under the relevant 
provisions of the Defence of the Realm Act. The Army Council intimated, “ com- 

. pensatien,as you are probably aware, is made and strictly limited to the actual 
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ary aj ty Befence of the Realm Act pleaded in bar of the 
payments} t, Wes heldsfot applicable by the House of Lords and fair rent 
was ordered tibrasaiciss@iise as Lord Dunedin pointed out no Defence Act passed, 
ever suggested that the Crown had a prerogative to take away a subject’s property 
without compensation. 

° THE INDIAN PATTERN OF DEMOCRACY. 


The United States Constitution has been truly described to be a codificatiom 
of British Law and Government and we in our turn have drawn largely on both 
¢he British Law and the United States Constitutional system. We have in our 
country under the present Constitution a Parliamentary Executive of the British 
type translated into writing. Superimposed on this-<Parkamentary Executive, 
we have the concept of the sovereignty of the péon! amental 
-rights in the sense in which these ideas havegbe PGO èrms of the 
United States Constitution. It would thus bf” piety right for ug ta ‘seek guidance 
from both the United States and Great Brit tiy 
constitutional problems. F 























mental Rights relate primarily to the personal li and płope dividual 
citizens and non-citizens in the country. These righ aranteed represent the 
retentions still remaining with the people subject to the various restrictions and 
limitations put upon them in general public interest. In order that the people 
may not be deprived of their basic rights by legislative and executive infractions, 


the framers ®f the Constitution have advisedly made these provisions justiciable. 


Part IV Directive Principles of State Policy are also equally fundamental as 
Part III Fundamental Rights, but these Directives on account of their contents, 
have been advisedly made non-justiciable. Further as pointed out by Alan Gledhill 
the Fundamental Rights are injunctions addressed to the Central and State Govern- 
ments to refrain from doing certain acts, while the Directive Principles of State 
Policy are positive instructions to the Governments to do certain things. ‘The objec- 
tive of the Constitution—to secure to all its citizens Justice, social, economic and 
political—is sought to be worked out by the Directive Principles enunciated. For 
the reason that the Directive Principles are made non-justiciable they cannot be 

neglected and in the language of Article 37 they are fundamental in the governance 
` of the country and it shall be the duty of the State to apply these principles in mak- 
ing laws. A State for purposes of both Part III and Part IV means and includes thee 
Government and Parliament of India and the Government and Legislature of éach 
of the States and all local or other authorities within the territory of India or under 
the control of the Government of India as ifidicated by Article 12. In other words, 
the administration at all levels shall be animated by the letter and spirit of these 
two Parts of the Constitution—that is to say—that in whatever the Administration: , 
may do, a nice balance shall be secured between the provisions of these two Parts, 
without doing violence to any one of them, in order that the following objectives 
of the Sovereign Democratic Republic may be realised, with reference to all its 
citizens: 

1. Justice, social, economic and political; 

2. Liberty of thoGight, expression, belief, faith and worship; 

g.. Equality of status and of opportunity and to promote among them all; 

4. Fraternity assuring the dignity of the individyal and the unity of the nation. 

If, therefore, the sovereign people are to be preserved in the enjoyment of the 
rights still retained by them undelegated to any of the organs of Government, the 


ere er, del 
gation of their other rights in favour of the Orggns of e CQ Bug, 
under the terms of the Constitution, A. K. Gopalan v. T of ast 9E e 
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Fundamental Rights ought not to be sacrificed :to- gain any particu‘ar end of 
the Government in'power. ‘This should be the normal rule. Ifthe Fundamental 
rights are to amended; according to Article 368. which - embodies the 
amending procedure ; it would be enough if the amendments are passed by a 

e special majority in each of the Houses of Parliament—noi even the concurrence of 
fifty per cent of the State Legislatures being necessary for these amendments to takg 
effect. 

If the political theory that the Fundamental Rights belong to the people 
should be maintained the people to whom these rights naturally belong must 
be consulted before these rights may be made to undergo modification or 
abridgement or annulment. It is in this sense that when Mr. Patanjali Sastri 
adverted to this question stated that the people of the country should be given an 
opportunity to express their views on the proposed amendments and that the 


Government should þe armed with popular approval in putting through these ` 
amendments. 


In the absence of effective opposition in the Parliament, the responsibility 
‘ef the Government is all the greater in*a matter of this kind. Therefore, it is, that 
on the mere ground that certain decisions of the Supreme Court come in the way 
of the Government in implementing their policy of social planning they ought not 
to think of nullifying those decisions by introducing appropriate amendments in a 
very vital part of the Constitution. Such an attitude on the part of the Govern- 
ment.would be wholly inconsistent with the spirit of constitutionalism and consti- 
tutional methods essential for the working of democratic institutions. If, however, 
the amendments should be passed without popular approval, apart from setting 
up a bad precedent for the Parliaments that are to come hereafter, such a course 
would also amount to rendering ephemeral at least fifty per cent of the Fundamental 
Rights and in such a case one of the essential objectives of the Constitutign meant 
to secure the dignity of the individual and the unity of the nation would seriously 
be jeopardised. . 

THE SIGNIFICANCE OF THE AMENDING PROCESS. 


An amendment of the Constitution—the law of all laws—is a serious matter 
and can be thought of only in the last resort. It is not a matter that can be safely 
left to legislative majorities unless, of course, the majority is returned with a specific 
mandate to have the Constitution amended in a particular way—at any rate in one 


of its vital parts. It is in this sense that the advice of Mr. Patanjali Sastri requires 
to be seriously considered. ' 


Healthy conventions will have to be set up if the Constitution is to be worked 
in an appropriate way., The conventional element present in the United States - 
e Constitution, which is written is as great as the conventional element present in the 
British Constitution which is not written. Healthy conventions do supplement 
the letter of any Constitution and more so in the working of a democratic Consti- 
tution. ‘The amendments proposed leing controversial in nature ought to be 
approached with great: care and caution. and the Government would really be 
serving the cause of constitutionalism if they should consider seriously the objections 
°” that have been raised with reference to the proposals for amendment. So doing 
they would have set an example to the Governments that may come to, power 
hereafter. j 
A Constitution after all is the will of the people—it is their property. As an 
organic instrument it belongs to all political parties and, therefore, it is that the 
insjrument is entitled to respect from all the people and all the political parties. 
e It cannot be made the subject of party programmes and party politics. If this 
attitude to a Constitution is not to be regarded, a great deal of damage will have 
been done to the very cause of democracy. Preventive detention hasbeen made 
under Article 22 a normal fedture of the Indian Constitution in order to prevent 
anti-democratic onslaughts on the infant Republic of India. Preventive detention 
is a provision of the Fundamental Rights part of the Constitution. I refer to this 
‘ because the framers ofsthe Constitution were prepared to go to this extent in the 
. 
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name of democracy and democratic way of life. If this background to the Indian 
Constitution is borne in mind,it is easy to see why the basic rights of the people of 
the country embodied in Part III have been rendered justiciable. If the protection 
of the Court with reference to any of these Fundamental Rights is to be removed, 
it would cease to be a Fundamental Right and the retention of any such unprotected 
right in Part III of the Constitution would become a mere mockery. The Supreme 
Court and the High Courts in India have these five years vindicated the Fundamental 
Rights secured to the people in a thoroughly independent and fearless way. Our 
Judges have come to be admired for their fearless independence and sei tae in 
upholding the Rights of Man. Removal of this protection would definitely open 
the road to grave difficulties and confusion in the future. In all Anglo-American 
countries the Courts have come to be regarded as guardians of not only the legal 
rights of the people but also their Constitutional rights. Our Constitution also 
. follows the Anglo-American pattern. Naturally therefore we look to Anglo- 
American precedents for a solution of our difficulties. 
Marshall, C.J., said in McCulloch v. Maryland “We must never forget that it is 
a Constitution which we are expounding, a Constitution intended to endure for ages 
and consequently to be adapted to the various crises of human affairs ”. . The true 
nature and character ofa Constitutional document is this. Dr. Charles A. Beard in 
his American Government and Politics (Tenth edition, 1949), page 28, says “ The framers 
of the document certainly had in mind some degree of permanence. It was not their 
idea that it should last only a few years and be quickly superseded by a new instru- 
ment framed to changed circumstances. The provision for amendments clearly precludes 
this thought. Nor did they imagine that it was to be so strictly interpreted that 
amendments and radical revisions would be constantly required to keep Govern- 
ment functioning smoothly. The Constitution is to endure for ages and to be regarded 
as adaptable to the various crises of human affatrs, for adaptability is a necessary requirement 
for survival. (Italics mine). Therefore, it is that the learned author observes 
, at page 29 of his book that ‘““ where new developments in American Society have not 
been anticipated by broad constitutional provisions nor adequately covered by 
constitutional interpretations changes may be effected by a resort to the process 
of amendment.” ‘The sine qua non of a proposal to amend is that there should be a 
new development in the society, not anticipated and not also adequately covered 
‘by constitutional interpretation. If these conditions are not present there can be 
no justification for a drastic amendment of a Constitution on mere grounds of grave 
necessity. 

__ The original instrument of course is alone not the Constitution. Constitution » 
includes all the amendments introduced into the original instrument, but if a consti- 
tutional instrument should avoid embodying conflicting and contradictory idealogies, 
the amendments introduced must also harmonise with the original instrument, 
Amendments thus can only supply the gaps in the Constitution, whenever gapg ar@ 
discovered. Amendments, therefore, cannot override vital provisions of the original 
oe aaa and if that should be done the main objective ðf the Constitution will 

e lost. 

It is only the Judges of the Courts who are charged with the duty of interpreting 
the Constitution that alone can expound the true nature and character of the consti- e 
tutional provisions concerned by following a process of historical research in arriving 
at the intendment of the framers. Marshall, C.J., employed logical reasoning in 
Marbury v. Madison*, but “logical reasoning is only one mode of discovering the 
truth, at best an uncertain mode. Powerful minds equally logical and for practical 
purposes, equally informed, often arrive at different conclusions by the logical 
method.” Realising, therefore, the weakness of .logic as an instrument in getting 
at the true meaning of a constitutional provision, Judges of the Supreme Court of e 
the United States that came after Marshall, C.J., have looked elsewhere for light, 
by a reference to the nature of the system, the spirit qf the Constitution and the general 
spirit of the community. These methods can be employed in an effective way in 
reaching correet conclusions only by the trained mind ofa professional Judge. It 
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would thus be wholly pointless to say that the members of the legislature can equally 
be just in their attitude to things as the Judges are. Further,the Fundamental 
Rights on account of their very nature, must be and as a fact are, protected only 
from legislative and executive invasions, and, therefore, a theory that legislators 
also can equally be just in their attitude to these rights cannot bear scrutiny. Courts, 
in all Anglo-American countries, always presume in favour of constitutionality of 
statutes. Our Courts quite like the Courts of the United States have struck dowtt 
statutes only when they are manifestly in violation of the Constitution leaving no 
room for reasonable doubt. 


If, therefore, we are agreed about the respect due to a Constitution as a pere 
manent and enduring instrument for ages and that it is adaptable to meet the 
various crises of human affairs, certainly it is imperative both on the part of the 
Government and on the part of the people of this country, to treat also the decisions 
of the Supreme Court on the subject with the highest possible regard. Jt is only- 
in extreme cases, where no choite is left except to amend the Constitution that there 
can be a departure from the traditional attitude. A constitutional amendment 
cannot thus be resorted to as an expedient but only in the last resort and even then 
in ke€ping with main the objectives of the original instrument. 


THE AMENDING PROCESS IN THE UNITED STATES. 


Formal amendment of the United States Constitution is resorted to only iz 
exceptional circumstances. In fact so much of constitutional change takes place 
in the United States Constitutional system through gradual evolution by judicial 
interpretation, that the possibility of a change by a formal amendment often 
tends to be forgotten is the view expressed by Carl Brent Swisher, in his American 
Constitutional Development (Second edition, 1954). For several spells of long periods 
the United States Constitution never underwent formal changes at all. Amendment 
to the United States Constitution have come in groups, in periods in which drastie 
and speedy readjustments have been demanded. The Constitution of the United 
States came into force in the year 1789. But within two years, in the year 179r ° 
the first ten amendments known also as the Bill of Rights were introduced into (he 
Constitution. These amendments are express declarations of the rightsof the people 
which cannot be trenched upon by the executive and legislative organs of the Admi- 
nistration except in the manner contemplated by the amendments themselves. 
At the turn of the 19th century the eleventh and twelfth amendments were put into 
the Constitution and thereafter there was no constitutional amendment of the 
formal type for nearly sixty years. After the Civil War in the United States the 
thirteenth, fourteenth and fifteenth amendments were put into the Constitution 
over the position of the Negro in American life. There was a lull for forty years 
afterwards. In the year 1913 the sixteenth and seventeenth amendments were 
assed respecting income-tax and direct election of Senators. World War I has- 
tenetl the passing of the eighteenth and nineteenth amendments dealing respec- 
tively with prohibitiom and women suffrage. In the year 1933 by the twentieth 
amendment the outmoded “Jame ducle” session of the Congress was abolished. 
The twenty-first amendment reversed the prohibition policy of the eighteenth 
amendment. The latest and twenty-second amendment of the United States 
“Constitution deals with the re-election of the President of the United States for a 
third full term. It must also be seen in this connection that as many as 2,670 
amendments have been proposed in the two Houses of the Congress. The Con- 
gress proposed five of these but none of them has yet been ratified. This aspect 
of the United States constitutional tradition is worthy of our attention because 
it is clearly illustrative of the principle that formal amendment of the Constitution 
is nót to be treated ina light manner. It can be thought about only in the last 
resort. Even so, in so far as the United States is concerned, the sum-total of the 
impression left by the amendments made thus far is that the rights of the sovereign 
people have received more and*more of protection with the passage of time, 


This is so because if a Constitution is conceived as a progressive instrument 

in, all ‘periods of change it must grow better and not grow worse. Even assuming, 

" therefore,that there is a¢clear call for amending the concerned provisions of the 
e 
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Indian Constitution referred to in the Bill of Amendments introduced by the Prime 
Minister, then th€ amendments proposed must necessarily satisfy the test as to 
whether these amendments or changes will not detract from the character of the 
Indian Constitution as a progressive instrument that should grow better with the 
changes introduced. The considered view appears to be from what we see in the 

apers that the proposed amendments will certainly fail to satisfy this test and, 

erefore, naturally there is an insistent demand to appropriately change the cast 
of the amendments so as not to destroy the progressive character of the original 
constitutional instrument. 


2 AMENDMENT MUST CONFORM TO THE SPIRIT OF THE ORIGINAL INSTRUMENT. 


Undoubtedly though only a few amendments have been introduced into the 
United States Constitution, they have been introduced only in the last resort in 
.order to make the United States Constitution truly a living instrument. It is also 
true that the entire Constitution of the United States must run the gauntlet of judi- 
cial interpretation. On account of the peculiar constitutional history of the United 
States, the Supreme Court there has evolved so many constitutional doctrines 
which will not bear transplantation to a foreign soil. In fact, it has been authori- 
tatively laid down by our Supreme Court in Gopalan v. The State of Madras} that ` 
the doctrines of the United States Constitutional Law as evolved by that Supreme 
Court cannot be applied in interpreting the Indian Constitution. Further, in so 
far as the Supreme Court of the United States is concerned prior precedents are not 
considered so sacrosanct as either in India or in Great Britain or in the Common- 
wealth countries. In fact, whenever national welfare according to the Supreme Court 
of the United States demanded the overruling of a prior precedent that Court 
never hesitated to do so, and the leading example is the case of Genessee Chief, Pro- 
peller Genessee Chief v. Fitzhugh®, which overrules the narrow definition of CERA 
jurisdictipn given earlier by Marshall, C.J. What was considered good mo 
in 1800 was not so considered in 1903, Lottery case® because since then a new national 
‘situation Had arisen which required to be met by the Supreme Court. On account 
of the position occupied by the Supreme Court of the United States in the United 
States Constitutional system, it may be stated that there has not arisen frequent situ- 
ations compelling the amendment of that Constitution. But a look at the develop- 
ment of the United States Constitutional History will at once prove that this view 
is far from correct. The United States Administration, during difficult times, 
found in many instances that some of the Judges of the Supreme Court were really 
coming in the way of progress. But this fact never weighed with the Administration 
to resort to constitutional amendments in order to get the judges out of the way. 


In so far as the Indian constitutional system is concerned the Supreme Court 
is so constituted that it can never become an obstacle to progress. In interpreting 


the Indian Constitution, though the Supreme Court may take a very broad wew® 


of it, jt is only literal interpretation of the instrument that it will have to adopt. 
The Supreme Court can spring no surprises on the Administration beeause there 
is no scope for the Supreme Court to develop pet doctrines,as the Supreme Court 
of the United States has done. There is also a very important aspect of our Consti- 


tution which, has not been noticed prominently enough. It is not as if all the e 


parts of the Indian Constitution are subject to judicial review. ‘The fact of the 
matter is that the Directive Principles of State Policy embodied in Part IV of our 
Constitution (which is meant to turn the Sovereign Democratic Republic into a 
truly Welfare State) with which the Administration at all levels must be daily 
concerned, are made non-justiciable. In other words, the power of the Government 
to implement the Directive Principles remains absolutely unfettered but for the 
Constitutional prohibitions imposed on the exercise of that power and the G@ourt 
cannot exercise any sort of control over the doings of the Governments in this 
sphere so long as what the Governments do, do not interfere with the 
mandatory provisions of the Constitution as those embodied in Part III Fundamental 
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Rights. It has also’ been held in State of Madras v. ei sea that the provi- 
sions of Part IV will have to conform to and run as subsidiary to the provisions of 
Part III. If, therefore, as it-has already been noticed, if the objectives of the Gons- 
titution are to be maintained intact, however vigorously the Administration: may 
implement the Directive Principles it ought not to come in the way of the exercise 
by the people of the Fundamental Rights secured to them under Part III of the 
Constitution. If the Directive Principles are to be implemented by the Adminis- 
tration in utter disregard of the rights guaranteed under Part III or if the rights 
embodied in Part III are amended from time to time to suit the implementation 
of the Directive Principles in Part IV, the provisions contained in Part III would 
soon become a farce, and such a situation would be wholly opposed to the spirit 
of a Sovereign Democratic Republic. That is ‘why as between the Directive Prin- 
ciples in Part IV which the Administration is in duty bound to implement and the 
Fundamental Rights in Part III which are assured to the people and which carr 
also be enforced by appropriate judicial process,—in other words, between the 
rights of the State and rights of the people—the Supreme Court of India, the Palla- 
dium of justice in India, stands as an impartial arbiter and in filling this role, the 
Supreme Court halts the Administration whenever it transgresses the limit of the 
field preserved for it by Part IV Directive Principles and trespasses into the field 
preserved for the people in Part III Fundamental Rights. If, therefore, the Supreme 
Court of India has in the discharge of its functions as the interpreter of the Consti- 
tution rendered inconvenient decisions, inconvenient from the point of view of 
the Administration, amendment of the Constitution as a remedy for the inconveni- 
ence caused cannot at once be thought about. The Administration has in such 
situations a clear duty to see to the maximum extent possible that it always main- 
tains in the implementation of its policies a nice balance between the provisions of 
Part IV and the provisions of Part III of the Constitution. Any hasty step by way 


` of constitutional amendment, therefore, ought not to be decided upon, if Court 


decisions are not really out of tune with the spirit of the Constitution. , à 
THE REASONS FOR THE OBJECTIONS RAISED TO THE PROPOSAL TO AMEND. 


It is not at all on account of a feeling that any amendment that may be intro- 
duced into the Constitution is either indicative of a breakdown of the Constitution 
or subversive of the original instrument that objections have been raised to the 
amendments proposed. In fact, the objection is really to the way in which the 
amendments are’sought to be put through and the form in which the amendments 
are cast. Even assuming that these amendments are called for, they must be so 
framed that they harmonise with the provisions of the original instrument. It is 
for the reason that the amendments proposed are bound to do violence to the vital 
guarantees of the original instrument that they are objected to. If, therefore, the 
mischief that these amendments are likely to work is removed the sting of the objec- 
tions will, to a very large extent, have been removed. Whatever amendments 
may be introduced into the Constitutiop, the original objectives of the Constitution 
ought not to suffer any’setback, appears to be the major consideration which has 
‘weighed with those who oppose the amendments in aS present form. 


‘THE RELEVANT DECISIONS THAT LED TO THE PASSING OF THE FIRST AMENDMENT 
Aar. 


Within about a year after the coming into the ‘force of the Constitution, the 
Administration found certain gaps in the Constitution which required filling. 
Therefore, the Constitution First Amendment Act, 1951, was passed, which 
introduced among other things Article 15 (4) which stated that nothing in Article 
15 dt in Article 29 (2) shall prevent the State from making any special provision 
for the advancement of any socially and educationally backward classes of citizens 
or’ for the Scheduled Casteseand Scheduled Tribes. This amendment was intro- 
duced as a result of the decision of the Supreme Court in The State of Madras v. 
Chaippakam.~ 77T OTT UT oo 
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For the reasog that certain decisions of the High Courts in the States of the 
Indian Union took far too wide a view of the right to freedom of speech and 
expression and far too narrow a view of the restriction put upon it that not only the 
security of the State but also friendly relations with foreign States were seriously 
in peril and these decisions had also a tendency to allow he undesirable elements 
ig the country to incite commission of offences. ‘Therefore, in order to remove the ~ 
effect of these decisions in these respects the Constitution First Amendment Act, 
1951, introduced appropriate amendments into Article 19 (2) qualifying the right 
to freedom of speech and expression guaranteed under Article 19 (1) (a). 


A post-Constitution and pre-First Amendment Law of Uttar Pradesh authorised 
the creation of a State monopoly in the operation of motor transport buses, over 
certain routes in that State. This law also compelled private operators to ply 
their buses under permits, whereas no such restriction was put upon the State in 
plying their buses. Private operators complained that this law of Uttar Pradesh 
violated the guarantee under Article,1g9 (1) (g) to practise any profession or to carry 
on any occupation, trade or business and also the guarantee of equality before the 
Jaw and equal protection of the laws in Article 14. These objections of the private 
operators were upheld in Motilal v. The State of Uttar Pradesh! and the Uttar 
Pradesh law was held invalid in this respect. In order to effectively implement the 
avowed policy of the Administration to nationalise public utility services, sub- 
-clause (ii) of sub-clause (6) of Article 19 was introduced by the Constitution First 
Amendment Act, 1951, making the creation of State monopolies in trades, businesses, 
industries and services constitutional and by the same amendment prescription by 
daw of correct professional or technical qualifications to enjoy the right to freedom 
under Article 19 (1) (g) was also made constitutional under Article 19 (6) (i). 


Immediately after independence in order to carry out the high policy of the 
‘Congres? Panty that was returned to power throughout all the States, Zamindari 
eAbolition Acts were passed by several of the State Legislatures to better the lot 
‘of the ryots in zamindari and other estates. The Bihar State Management of 
Estates and Tenures Act (XXI of 1949) was sought to be impugned as unconstitutional 
by the holder of the Darbhanga Raj in Sir Kameshwar Singh v. The Province of Bthar*. 
‘The Patna High Court held that this Act of the Bihar Legislature, in spite of its 
-certification by the President of India after the coming into force of the Constitution, 
was invalid as it clashed with the constitutional guarantees under Article 19 (1) (f) 
and Article 31 (2) and (6). As against this decision of the Patna High Court, 
-the Bihar State preferred an appeal to the Supreme Court. During the pendency 
of the appeal, the Constitution First Amendment Act, 1951, introduced Articles 
31-A, 31-B and Schedule IX into the Constitution of India. Article 31-A aimed 
at saving compulsory acquisition of zamindaris and other similar estates from the, 
‘operation of Article 13 (2) and other relevant provisions of Part IIE.. Article §1-B 
‘purported to validate retroactively the Zamindari Abolitiog Acts passed already, 
and enumerated the thirteen items of thesNinth Schedule to the Constitution 
added by the Amending Act of 1951. The validity of these amendments themselves 
was called into question in Shankari Prasad Singh Deo v. The Union of India? an appli- 
cation filed under Article 32 of the Constitution for the issue of an appropriate * 
writ. But the Supreme Court dismissed the application upholding the validity 
„of these amendments and holding that these amendments being rules of constitu- 
‘tional law, their validity cannot be challenged on the footing that they come within 
the mischief of Article 13 (2) which is directed against only the ordinary law of the 
land. In the Statement Objects and Reasons to the proposed amendments it is 
‘stated that the Zamindari Abolition Laws came first in the programme of* the 
Governments and that because these laws were attacked by the interests affécted, ° 
‘the Administration took the initiative to place these laws above challenge in the 
‘Courts and therefore it was Articles 31-A, 31-B and the Ninth Schedule were put 
into the Constitution. That objective has been realised. But the complaint of 
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the Administration is that subsequent interpretation of Articles 44, 19 and 31 have 
raised serious difficulties in the, way of the Union and the States putting through 
other and equally important social welfare legislations on the desired lines. If 
this is the rate at which the Fundamental Rights are to be interfered with for the 
sake of putting through social welfare legislations, one is inclined to feel what really 


‘ would be the limit to this kind of interference. But according to the Statement 


of Objects and Reasons a pended to the proposal for the amemdments, recent 
decisions of the Supreme Court particularly on the meaning given to clauses 1 
and 2 of Article 31 are responsible for the introduction of the Bill of Amendments. 
We may now go to consider these decisions of the Supreme Court. á 


THE CONCERNED SUPREME COURT DECISIONS AND GOVERNMENT. 


In the State of West Bengal v. Subodh Gopal}, section 37 of the Bengal Land 
Revenue Sales Act, 1850, was amended by Act VII of 1950 in a retrospective way.. 
The amendments sought to restrict the right of purchasers to annul under-tenures 
and evict under-tenants. The amendment was guite in line with traditional tenancy 
legislation in India giving relief to ryots with every changing condition. The 
abridgement of the right of the purchaser in the manner contemplated by the 
Amending Act was found to be not quite so substantial as to amount to deprivation 
of property within the meaning of Article 31 (1) and (2)—Article 31, clause 5 (b) (ii) 
of the Constitution not being applicable to the case. This is a leading case on the 
scope of Article 19 (1) (f) and Article 31 of the Constitution. The decision im 
this case is the immediate cause of the amendment proposed to Article 31. 

Patanjali Sastri, C.J., delivering the leading judgment in the case has pointed’ 
out that Article 19 (1) (f) deals with the citizen’s right to property and this has no 
reference to the right to the property owned by him—which is dealt with by Article 31. 
Rights of private property are separately dealt with and appropriate protection 
provided for by Article 31. Article 31 (5) (b) (ii) gives the extent ta which social 
control of private property can extend to deprivation of such property, exempting, 
the State from the liability to pay compensation under Article 31 (a) for the depri- 
vation caused. According to His Lordship the natural right or capacity of a citizen 
to acquire, hold and dispose of property dealt with by Article 19 (1) (f) is classed 
as one among the seven freedoms or natural rights embodied in Article 19 inherent 
in the status of a free citizen, subject only to the right of the State to regulate these 
natural rights in public interest under Article 19 (2) to ih On the other hand 
protection of concrete rights of property is dealt with by Article 31. 

Article 31 (1) and (2) deal with protection against legislative and executive 
invasion of right to private property and these clauses are not mutually exclusive 
in scope or content and, therefore, they should be read together and understood 

gs dealing with the same subject—protection of the right of private property by: 
meams of limitations imposed on the power of the State, so that, deprivation under 
clause (1) is the same as acquisition or taking possession of property under clause (2). 

But there was dissent entered by S*R. Das, J., with this view of the majority 
on the scope of clause (1) and clause (2) of Article 31. S. R. Das, J., indicated 
that taken possession of or acquired have reference to requisitioning or acquisition in clause 


* (2) and cannot, therefore, be equated to deprived in clause (1). Jagannathadas, J., 


also dissented from the majority view and said that taking possession and acquisition 
may amount to deprivation but the converse will not be true. Jagannathadas, J., ampli- 
fying the view taken by him stated further that the Constitution insists on the autho- 
rity of law for deprivation of private property and insists on the requirement of pay- 
ment of compensation for taking possession and acquisition and in this view His Lordship 
said that to read clause (2) as meaning the same as clause (1) is to make the test of 
substantial abridgement or deprivation as the sine qua non for payment of compensation 
under clause (2) which would necesgarily introduce uncertainty about the meaning 
of taken used in the corresponding context of the United States Constitution. But 
the minority view that deprivation in Article 31 (1) and taken possession of and acqui- 
sition dn Article 31 (2) cannot mean the same thing and deal with the same subject 
S E S O O RE 
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misses the point that categories of deprivation for which no compensation need 
be paid are enumerated in Article 31 (5) and other categories of deprivations not 
attracted by Article 3i (5) can come only within the scope of acquisition or taking 
possession of in Article 31 (2) for which compensation must necessarily be paid. 

Both the majority and minority views about the scope of clause (1) and clause 
(e) have been noticed just to show that there is difference of judicial opinion on this 
very important matter. After alr when similar cases arise in future a stronger 
Bench of the Supreme Court may in an appropriate case be inclined to adopt the 
Minority view about the scope of clause (1) and clause (2) of Article 31 by widening 
Scope of Article 31 (5) to include all cases of deprivation. It is thus too premature 
for the Administration to say that the Supreme Court has understood these two 
sub-clauses of Article 31 as dealing with the same subject—protection of the right of 
private property by means of limitations imposed on the power of the State—which 
according to the Administration is not the intendment of the framers of the Consti- 
tution and, therefore, an amendment is called for. But if the purpose of the amend- 
ment had been only to make it clear that the two sub-clauses deal with two different 
subjects and not the same subject, it could very Well have adopted the minority view of 
S. R. Das and Jagannathadas, JJ., if it should have felt that there was a real need 
for an amendment of this sort. But the amendment of this Article in the manner 
indicated by the Bill goes much too far and makes a revolutiorfary departure from 
the intendment of the founding fathers of the Constitution in securing this protec- 
tion of the rights to private property. If the majority view of the Supreme Court 
exhibits a lack of appreciation of the real intention of the framers of the Constitution 
in devising these two sub-clauses of Article 31, the attempt of the Government 
in respect of the nine categories in amended Article 31-A, to go beyond the minority 
view of the Supreme Court, which is in consonance with their own view of the 
intention of the framers of the Constitution in regard to these sub-clauses , is again 
destructive of the original intention of the framers in inserting Article 31 of the 
Constitution, which was to remain justiciable in respect of all matters dealt with 
by it on the subject of private property rights. 

It must be noticed that in this case as a fact the abridgement of the right of the 
purchaser was not found so substantial as to amount to deprivation of property 
within the meaning of Article 31, clauses (1) and (2) and this regulatory legislation 
was upheld. Therefore, it would be legally not correct to say that in the view 
that the majority of the judges has taken there is no room for the passing of regu- 
latory legislation which may have a tendency to affect private property rights. 
The actual decision in the case is that when regulatory legislation as affecting 
private property really amounted to a substantial abridgement of the incidence of 
len ownership then it would be as good as deprivation and compensation will 

ve to be paid. Even in regard to the incidents of private ownership exceptions’ 
have been provided for by Article 31 (5) (b), under which the power to regufate 
may even involve destruction of property and still no compensation would be pay- 
able. These aspects of the decision have bten clarified still further in the address 
of Mr. Patanjali Sastri to the Madras State Lawyers’ Conference. 

The majority view in the second Sholapur case Dwarkadas Shrinivas v. ‘The 
Sholapur Spinning and Weaving Company, Ltd.1, about the scope of sub-clauses (1) and 
(2) of Article 31 is the same as in Subodh Gopal case? and so this case need not be 
considered here in full. . 

In Saghir Ahmad v. State of Uttar Pradesh?, the validity of a law of Uttar Pradesh 
State Legislature passed after the commencement of the Constitution and before 
the Constitution First Amendment Act which introduced Article 19 (6) (ii) autho- 
rising the creation of state monopolies, in the light of Article 19 (1) .(g) which 
assures to the citizen the right to practice any profession or to carry on an occupa- 
tion, trade or business, was called into question. * It was pointed out by the Supreme 
Court that the right of a citizen to use the highways for motor transport is not a 
right created by ihe Motor Vehicles Act, it is a right existing anterior to any legis- 
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jation as an incident of public right over a highway, in which every citizen has''a 
right of passage which right he can use by plying his motor bus whether for pleasure 
or for pastime or for trade. In so far as the right guaranteed under Article 19 (r) (g) 
is concerned contract carriers and common carriers occupy the same position and 
both can, therefore, be controlled in the exercise of this right by the provisions of 
Article 19 (6). So that, if a law robs a citizen of his right to ply a moton vehiole 
on the highway even within the limit of the State regulation, it would amount to a 
violation of the protection given to him by Article 19 (1) (g). The impugned 
Act was not passed subsequent to the introduction of Article 19 (6) (ii) into the 
Constitution and its validity, therefore, cannot be tested by. the new clause df 
the Constitution. The new clause cannot vitalise the law,which was dead 
from its inception, and this law was held to infringe Article 19 (1) (f) inasmuch 
as it was not protected by Article: rg (6). . 


The decision in this case is also important from another point of view. Follow- 
ing the rulings in Subodh Gopal’s caset and thesecond Sholapur Mills case2, it was held 
that deprived in clause (1) and taken possession of and acquisition in clause (2) of Article 31 
are not mutually exclusive and should be read together as dealing with the same 
subject-protection of right of private property by means, of limitations imposed 
on the power of the State. The occasion for the application’ of this pasa re in 
this case was that the prohibition imposed on the private operator from plying 
his motor bus amounted. to deprivation of his property or interest in a commercial. 
undertaking. ‘Though “it may be that the owner of the bus has not been ‘actually 
deprived of it, which in fact is not necessary, he has been deprived of the right to. 
run the business of road transport by the bus owned and possessed by him. Right 
would mean tangible and intangible rights. Not being a’ deprivation which, ‘is. 
saved by Article 31 (5), it would fall under Article 31 (2) in which case compen- 
sation must be paid’ for such a deprivation and the law authorising, the deprivation 
of this sort not having provided for payment of compensation, is therefore invalid, 
Apart from these aspects of the case, there is also an observation of the Supreme 
Court which according to the Government has necessitated an amendment of 
Article’ 305. A point was raised in this case that the impugned law conflicted 
with the guarantee of freedom of inter-State and intra-State trade, commerce and. 
intercourse provided for by ‘Article 301 of the Constitution. The Supreme Court 
agreed with the point and made an observation to that effect in the judgment deli- 
vered. On account of this observation Article 305 of the Constitution is sought 
to be recast, in order that nothing contained in Articles 301 and 303 shall affect 
the provisions of any existing law and that nothing contained in Article gor shall 
also affect the operation of any law made prior to the coming into force of the 
amendments proposed after enactment, in so far as it relates to or prevent Parliament 


° or g State Legislature from making any law relating to State monopolies referred 


to in Article 19 (6) (i). 


In the first Sholapur Mills case, Charanjit Lal v. The Union of India’, the petition. 
of an ordinary shareholder under Article 32 of the Constitution: for the issue’ of a 
writ of mandamus and other reliefs against the Indian Union Government which 


* sought under the authority of a law to supersede the company; its directorate and 


the shareholders and take over the management themselves on certain public 
grounds alleged, was dismissed on a technicality by a 3 to 2 decision in these summary 
proceedings on the footing that when especially the company itself opposed the 
petition, a single shareholder may not have the necessary competence and for the 
additional reason that the petitioner had not discharged the burden resting on him 
to show that the law infringed the fundamental guarantees under Articles 14, 19 (1) 
(f) and 31 of the Constitution. But Dwarkadas Srinivas a preference shareholder 
in the Sholapur Spinning and Weaving Co., Ltd., which was superseded under- 
the law aforesaid, filed a suit in the Bombay High Court in a representative capacity 
te 


OF (1954) 1 MLJ. 314: (1954) S.C.J. 175: 1954 S.CR. 674 (S.C.), ee ee 
e127: “1954 S.C.R. 587 3d), a 3. (1954) S.G.J. 29: ALR. 31951 S. C.-4n 
8 (1964.1 M.L.J. 8#.: (1954) S.C.J. (SiC). . 

Š > e. } ; : a. Š x ae 7 ea \ me oe rs 
b ‘ ; 


Hy! THE MADRAS UAW JOURNAL.’ i 2È 
challenging the validity of the law when.a demand was made on him on the pre- 
ference shares held by him. The defendants were the company and the directors. 
appointed by the- Government under the law. The suit was dismissed both at the 
énd of the trial and at the end of the appeal, in the Bombay High Court. The 
plaintiff took the matter on appeal to “the Supreme Court. The Supreme Court 
d¢stinguished the first Sholapur Mills case and came.to the opposite conclusion in 
this case. Among the several points decided, for the purpose of this discussion 
it is important to notice that the Court laid down that in clauses (1) and (2) of 
ol 31 deprivation, acquisition, and taking possession deal with the same topic and 
at acquisition and taking possession in clause (2) bear the same meaning as deprivation 
in clause (1). It was indicated in a very clear manner, that clause (5) of Article 
31 dealt with all the powers of the State in the exercise of which it could deprive 
a person of property without any liability to pay compensation. But all other 
forms of deprivation will come within the mischief of clause (2) of Article 31 because- 
these deprivations are totally outside the ambit of clause (5) of Article 31. The 
suit was, therefore, decreed on this and other grounds, and the appeal allowed 
throughout with costs. 
It was held by the Supreme Court in the State of West Bengal v. Mrs. Bella 
Banerjee}, that the principles that may be laid down by the State in regard'to the- 
. payment of compensation in a case of acquisition or requisitioning must ensure: 
that what is determined as payable must really be compensation—-the just equi- 
valent of what the’owner has been deprived of. The new Article 31-A of the 
Constitution makes the question of compensation—even if the State should be 
willing to pay compensation—absolutely non-justiciable. In respect, therefore, of 
the nine categories of laws falling within the purview of new Article 31-A what- 
ever hardship individual rights may suffer in regard to the ownership or posses-- 
sion of psoperty, the Courts of the-land sould bet rotally powerless to grant any 
kind of relief. This is a revolutionary departure from the past which is likely to. 
do incalculable harm in any number of individual cases. -It would definitely, ° 
meet the ends of justice and fairness not to leave the question of compensation to; 
the discretion of the State Legislatures but make the payment of compensation - in 
respect of all the nine categories under, the new Article 31-A obligatory and also 
justiciable. as as 
On account of these views held. by the Court on the scope of Article 31 (1) and. 
(2) and Article 301, the Union and the States seem to feel that it may not’aftér all 
be possible for them to implement several of their social welfare programmes by 
appropriate legislation to be passed hereafter. So it is amendments of Articles 
31, 31-A, 305 and Schedule IX of the Constitution are proposed in’ the manńer 
indicated in the text of the Bill of Amendments ‘supplied hereunder. © < = 
TEXT OF THE BILL. oe i he a We. 
The following is the text of the Bills ¢ te tM upe on? 
no Be it enacted by Parliament in the fifth year of the Republic of India as follows’: 
a (4) SHORT TITLE.— This Act’ may be called the Constitution (Fourth Amend- 
ment) Act, 1954. ` a ee ee d 
E (2) AMENDMENT oF ArTIOLE 31.—In Article 31 of” thé Constitution, for clause: 
(2), 3 


compulsorily acquired or requisitioned by the State save for a seen purpose and save 
by authority of a law which provides for compensation for 


or right to possession of any property to the State, it shall not be deemed to provide 
for the compulsory’ acquisition 'or requisitioning: of psopérty by the State notwith- 
standing that it deprives any person: of his property.* Zao ow een ah 





( 
for clause (1), the following clause shall ‘bey and shall -be 
f I. (1954) 5.G.J. 95 (S.C.). 
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been, substituted, namely : “ (1) Notwithstanding anything cgntained in Article 
13, no law providing for (A) the acquisition by the State of any estate or of any 
rights therein, or (B) the exting uishment or modification of any rights in estates 
or in agricultural holdings, or (C) the maximum extent of agricultural land that 
may be owned or occupied:by any person and the disposal of any agricultural land 
held in excess of such maximum, whether by transfer to the State or otherwise, 
or (D) the acquisition or requisitioning of any immovable property for the relief 
or rehabilitation of persons displaced from their original place of residence by reason 
of the setting up of the Dominions of India and Pakistan, or (E) the ac uisition 
or requisitioning for a public p se of any land, buildings or huts declared in 
pursuance of law to constitute a slum or of any vacant or waste land, or (F) the 
taking over of the management of any property by the State for a limited period 
either in the public interest or in order to secure: the proper management of the 
property, or (G) the transfer of any undertaking, wholly or in part, from one com- 
pany to another or the amalgamation of two or more companies either in the public 
interest or in order to secure the proper management of the undertaking or of any 
of the companies, or (H) the extinguishment or modification of any rights of mana- 
ging agents, managing directors, directors, managers or shareholders of companies, 
or (I) the extinguishment or modification of any rights, accruing by virtue of any 
agreement, lease or licence for the purpose of securing for, or mining, any mineral or 
mineral oil or for the purpose of supplying power light or water to the public or the 
premature termination or cancellation of any such agreement, lease or licence, 
shall be deemed to be void on the ground that it is inconsistent with or takes away 
or abridges any of the rights conferred by Article 14, Article 19 or Article 31.” 


“ Provided that where such law is a law made by the Legislature of a State, the 
provisions of this Article shall not apply thereto unless such law, having been 
reserved for the consideration of the President, has received his assent.” . 


And (b) in sub-clause (B) of clause (2) (i) after the words “an estate”, 
the words “ or agricultural holding ” shall be, and shall be deemed always to have 
been, inserted, and (ii) after the word “‘ tenure-holder ”, the words “ raiyat under- 
raiyat ’’, shall be, and shall be deemed always to have been inserted. 


STATE MONOPOLIES. 


(4) AMENDMENT OF ARTICLE 305.—For Article 305 of the Constitution the fol- 
lowing Article shall be substituted, namely: “ 305. Saving of existing laws and laws 
provding for State monopolies—nothing in Articles 301 and 303 shall affect the pro- 
visions of any existing laws and nothing in Article 301 shall affect the operation of 
any law made before the commencement of the Constitution (Fourth Amend- 
ment) Act, 1954, in so far as it relatesto, or prevent Parliament or the Legislature 

eof a State from making any law relating to any such matter as is referred to in 
sub*clause (ii) of clause (6) of Article 19.” l 

AMENDMENT TO THE NINTH SCHEDULE: In the Ninth Schedule to the Constitution, 
after Entry 13, the following entries shAll be added, namely : (14) The Bihar Dis- 
placed Persons Rehabilitation (Acquisition of Land) Act, 1950 (Bihar Act XXXVIII 

e of 1950). (15) The United Provinces Land Acquisition (Rehabilitation of Refu- 
gees) Act, 1948 (U.P. Act XXVI of 1948). (16) The Resettlement of Displaced 
Persons (Land Acquisition) Act, 1948 (Act LX of 1948). (17) Sections 52 (A) 
to 52 (G) of the Insurance Act, 1938, as inserted by section 42 of the Insurance 

Amendment) Act, 1950. (Act XLVII of 1950). (18) The Railway Companies 
oe Provisions) Act, 1951 (Act LI of 1951). (19) Chapter III-A of the 
Industries (Development and Regulation) Act, 1951, as inserted by section 13 of the 
e Industries (Development and Regulation) Amendment Act, 1953 (Act XXVI of 


1953)-” 
-DOME PROBABLE CONSEQUENCES OF THE AMENDMENTS PROPOSED. 


The amendment of Article 31 (2) in the manner indicated would work very 

gravę hardship to a person who may be left only with his theoretical ownership 

e and right to possession, of his property but otherwise deprived completely of the 
oe ane *njbyment of it by the operation of a regulatory lawof a State which may 
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not have transferypd the ownership and right to possession of the property to the 
State itself. The facts of the case of Saghir Ahmad v. The State of Uttar Pradesh! 
are themselves illustrative of this hardship. The ownership and right to possession 
of the motor bus which was put off the road by the operation of the law of the 
Uttar Pradesh State Legislature remained intact with the owner, the ownership 
and right to possession of the motor bus not having been transferred to the State, 
but that law clearly deprived the person of his right to ply the motor bus on the 
road or, in other words, to run his business of motor transport thereby making the 
motor bus totally useless for him. It may also well happen that the person so left 
‘with the ownership and right to possession of the motor bus does not even find a 
purchaser for it, in which case, it may as well rust and perish. It can thus be 
easily imagined to what loss or injury the individual concerned may be subjected 
_by the operation of a law of this kind which according to the new amendment 
proposed need not provide for the payment of compensation for the deprivation 
caused. 


An illustrative example given by Mr.. Patanjali Sastri may also be noticed. 
Take the case of the execution of a dam or weir under the authority of a law. Sup- 
posing on the execution of this public work, water spreads and completely submerges 
an acre of land owned and possessed by a very poor person who depends entirely 
on it for his living. The law has not undoubtedly inretfered with the ownership 
and the right to possession of the land. But at the same time, the law has not 
also as a fact transferred the ownership or the right to possession of the land to the 
State. Still, the operation of the law has done the most grievous injury by depriving 
the owner of the land of his right to enjoy the fruits of the land as such owner.. Even 
in such a case according to the amended Article 31 (2) the State would be perfectly 
justified in not providing for payment of compensation. 

Také again the case of the sovereign right belonging to the Government in 
edistributing water for irrigational purposes. Supposing in the exercise of this 
sovereign right of distribution of irrigation water, the State under the authority 
of a law, in the execution of a schtme of irrigation, so exercises its sovereign right 
that adequate supply is either cut or reduced appreciably to the land of a small 
holder on which fe may depend entirely for his living. As in the other examples 
ownership and right to possession may remain with the individual without trans- 
ference to theState. What consolation can this theoretical ownership and right to 

ssession give to the individual affected, if the law under which the State acted 
[a not even provided for payment of compensation for the deprivation caused ? 


These examples are given just to show how a reversal of the decision of the 
Supreme Court on the scope of clauses (1) and (2) of Article 31 as they stand now 
by amending them in the manner indicated would work grave injustice and hardship *® 
in the case of even poor persons. If, even the State should be anxious after the 
amendment to really relieve the distress of deserving poor people, it may not be 
in a position to do so in view of Article 14 of the Constitution, if larger interests 
involved in the locality also suffered similar deprivation. On the other hand, 
all three instances above noted remain completely protected under view of the . 
Supreme Court of clauses (1) and (2) of Article 31. 

Coming now to the nine categories of laws included in the amended Article 
31-A which is to be read as an exception to Article 31 (2) as amended, any number 
of examples may be thought about to illustrate the hardships they are likely to work. 

It must be noticed that in respect of laws passed by a State Legislature with refer- 
ence to any of the nine categories, the State would be perfectly right to refuse to 
pay compensation, and the refusal cannot be called into*questionin any Comrtof ° 
law. Take the case of legislation on the ceiling of land. The State would be haan 
tly within its right to dispose of the lands held ih excgss of the ceiling fixed for any 
individual holder in any manner it pleased. The Government may after all pay 
‘just compensation in which case there may be no quarrel. But the Government 
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may also refuse to pay compensation or pay only a very nomial compensation. 
In any event, the aggrieved party will be left with no right to remedy of any sort 
i urt of law. If for any reason the Government should discriminate against 
individuals in regard to the disposal of the excess lands held by them, the aggrieved 
individual will be left with no remedial right under the Constitution in spite of the 
presence of Article 14. ° 


Management of property can be taken over by the State either in public interest 
or to secure proper management thereof, under the authority of a law passed in 
respect of the sixth category embodied in the new Article 31-A. When propertye 
is so taken over by the State, Article 31 (2) will not come in at all. Does it mean 
that, say, a huge and prosperous clinic worked by the unremitting labours of an 
individual medical practitioner and run on very sound lines with expert assistance 
be taken over for a temporary period in public interest, without the liability to pay’ 
compensation to the individual owner of it? 


ARE THE AMENDMENTS ABSOLUTELY ESSENTIAL ? 


If the primary objective of these amendments is only to dissolve the concen- 
tration of wealth in order to make a more equitable distribution of it, the work is 
already being done under the laws which impose progressive taxes of several varieties 
and duties such as the Estate Duty. It is the considered view expressed on the 
working of the English Estate Duty Act that even the biggest of estates liquidates 
itself within three generations. A similar objective may as well be realised by a 
proper working of the Estate Duty Act that has come into force in our country from 
year before last. If the working of the taxation Acts and of the duties Acts could be 
geared up to the maximum limit of efficiency, the problem of concentration of 
wealth would solve itself and the process of levelling down aimed at as part of the 
programme of social planning may be realised sooner than we expectit. #f along- 
side these measures peter under the authority of the ordinary laws of the country,, 
the Constitution also should be amended in the manner indicated in the Bill of 
Amendments, in order to force the pace of the process of levelling down, the process 
of levelling down may gain enormous momentum and create a situation in which 
individuals already reared in the social climate that has obtained upto now may 
find it too hard to adjust themselves to the new situation brought about by the 
operation of both the ordinary laws and the Constitution, resulting in grave impair- 
ment of efficiency in the operation of the vital instruments of production that still 
remain with them. 


Taking an objective view of the entire situation, even it should be considered 
that amendments of the kind proposed are necessary in the interest of the welfare 
“of the country, the protection of the Court available to a person in respect of the 
guaranteed rights ought not for any reason to be taken away at this stage. I cannot 
better conclude this ndte than by quoting in full the words of Alan Gledhill (in an 
article entitled “Indian Fundamental Rfghts” in the “Indian Year Book of Inter- 
national Affairs”, 1952, published by the Indian Study Group of International Affairs, 
e University of Madras), referring to the ad hoc amendments of the year 1951 in favour 
of the Zamindari Abolition Acts because those words would apply with greater force 
to the situation that is created by the amendments now proposed and this is what 
he says : 

“ The ease with which the fundamental rights can be amended and the ad hoc 
amendment in favour of Zamindari Abolition Acts give the Indian Fundamental 
Rights an unfortunate air of impermanence: Fundamental Rights need not be like 
the Japanese, both “eternal and inviolate”, and susceptible of amendment by a 
two-thirds majority of the total membership of the Diet, ratified by referendum, 
but’ it is submitted with admiratién and respect, that the Indian Fundamental 
Rights might, after some years’ trial, be reviewed, and in the final form, entrench- 
ed-bghind the- provisions for amendment more stringent than those applicable at 

e yresent.” = P l ans oe 

e o bad . 
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ELUCIDATION OF THE RULE IN AMARENDRA’S CASE. 
By 
S, VENKATARAMAN. 


The recent decision of the Supreme Court in Gurunath v. Kamalabai! is of more 
than passing interest. It explains the scope of the rule relating to the exercise of 
a widow’s power of adoption laid down by the Judicial Committee in Amarendra 
Mansing v. Sanatan Singh*. Sir George Lowndes had in that case stated: “Where 
the duty of providing for the continuance of the line for spiritual purposes which 
was upon. the father and was laid by him conditionally upon the mother has been 
assumed by the son and by him passed on to a grandson or to the son’s widow the 
mother’s power is gone. But if the son dies himself sonless and unmarried the duty 
will still be upon the mother, and the power in her which was necessarily suspended 
during the son’s lifetime will revive’’. ‘The rule so stated has been understood in 
differenteways. It has been argued that if the power of the widow which remained 
suspended during the son’s lifetime could révive on the son dying sonless and un- 
married, logically the power must also revive when the son and his widow and the 
grandson and his widow all died out. ‘This view receives support in an article appear- 
ing on page 11 of (1953) 2 Madras Law Journal (Journal) and it has been suggested 
that the theory of revival is in accordance with the genius of Hindu Jaw. A con- 
trary view has been urged on page 4’of the Notes of Indian Cases appearing in the 
same volume where it has been contended that there is no warrant for the theory 
of revival of a Hindu widow’s power of adoption when once it had come to an end, 
and that the theory does not receive any countenance from and runs counter to 
the observations in Amarendra’s case*, The decision of the Supreme Court in Guru- 
nath v. Kamalabai! makes it clear that there can be no revival of the widow’s power 
of adoption which had perished at any time. In that case, one Krishta Rao had 
died in 1890 leaving two widows the junior of whom was named Gangabai, and a 
son by her, Dattatreya. Dattatreya died in 1913 leaving hjm surviving a widow 
Sundatabai and a son Jagannath. Sundargbai died shortly after Dattatreya while 
Jagannath died in 1914. After an interval of 30 years Jagannath’s grandmother 
Gangabai adopted a son Gurunath to her husband. The Supreme Court held 


that the adoption was invalid inasmuch as Gangabai’s power of adoption had ° 


come to an end on the death of her son leaving behind him his own son and his 
own widow. 


It is useful to remember that the imposition of time limit relating 
to the exercise of a widow’s power of adoption is not to be found in 
the Sastras but is entirely due to judicial decisions founded on considerations 
of expediency and equity. Bhoobun Moyee v. Rama Kishore.3 In a Bombay sase, 
Shamrao Babaji v. Bhimrao*, one Babaji died leaving a widow Anubai and 
a son Krishna. Krishna married one Vithą and died on October 2%, 1918 
leaving a son Changdeo. Changdeo died on the next day and Vitha died in 1928. 
a e 


I. (1955) S.G.J. 178: (1955) 1 M.L.J. 242: LL.R. 12 Pat, 642 (P.C.). .° 
(S.Q.) gr: (1955 And.W.R. (S.C.) gr. 3. (1865) 10 Moo.IL.A. 279 (P.C). s 
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Anubai adopted on May 14, 1934. It was argued that in a ene as so long as 
the wife survives one half of the husband survives, so long as Anubai was alive in 
her one half of Babaji lived and she could therefore continue the male line as much 
as Babaji could had he been alive. In effect, the argument was that only those 
limitations could i ona against the wife as operated against the husband and no 
more. Rejecting the contention, the Court observed : “ Now it would be erre- 
neous to compare the powers of Babaji himself to adopt with those of his widow. 
Although she is given power under Hindu Law to continue the line of her husband 
those powers are by no means unlimited or unrestricted. ‘There are many circum- 
stances under which Babaji could have adopted whereas Anubai could not have.” 
The Supreme Court also had to deal with a similar argument in Gurunath v. Kamala- 
bait. Mahajan, G.J., observed apropos of it : “ It is too late in the day to say that 
there are no limitations of any kind on the widow’s power to adopt except those 
that limit the husband’s power to adopt, i.e., that she cannot adopt in the presence of 
a son, grandson, or great-grandson. Hindu law generally, and in particular in 
matters of inheritance, alienation, and adoption give to the widow powers of a 
limited character ”. 

The question at what point of time the widow’s power to continue the line 
perishes was first considered by the Privy Council in Bhoobun Moyee v. Ram Kishore*. 
In that case, one Gour Kishore, a zemindar, governed by the Dayabhaga law gave 
a power to his wife Chandraballi to adopt a son to him in case their then existing 
son Bhowani Kishore died, for performing the shrads, for the sheba of the gods 
and for succession to the zemindari. On Gour Kishore’s death, Bhowani succeed- 
ed to the property. He married a wife Bhoobun Moyee and in his 24th year died 
leaving his wife as heir. Chandraballi adopted one Ram Kishore who brought 
a suit for recovery of possession of the zemindari from Bhoobhun Moyee. In 
dismissing the suit the Judicial Committee held that the moment sucgessian opened 
to the son and his estate passed to his widow the power of his mother to adopt became 
extinguished. The scope of the decision was examined by the Privy Council in 
Padma Kumari v. Court of Wards®, and it was stated : ‘‘ They consider the decision 
to be that upon the vesting of the estate in the widow of Bhowani the power of 
adoption (of Chandraballi) was at an end, incapable of execution. And if the 
question had come before them without any previous decision upon it, they would 
have been of that opinion”. The principle so set out was endorsed by the Privy 
Council in a case governed by the Mitakshara law, Thayammal v. Venkatarama*. 
The effect of these three pronouncements of the Judicial Committee was examined 
by a Full Bench of the Bombay High Court in Ramakrishna v. Shamarao 6, In that 
case after the death of the son’s son unmarried his paternal grandmother adopted 
a son to her husband. In holding the adoption to be ai Chandavarkar, J., 
stated : “ Their Lordships’ pronouncement was that the decision in Bhoobun M oyee’s 
case*, went much further than merely holding that a widow could not adopt so as to 
divest an estate vested in another persgn—that is, what the case decided was that 
the vesting of the estate in the widow of the son Bhowani was a proper limit to the 
exercise of the power and the moment that limit was reached the power was at an 
end”. The learned Judge deduced the principle to be: “ Where a Hindu dies 
leaving a widow and a son and that son dies leaving a natural born son or adopted 
son or leaving no son but his own widow to continue the line by means of an adoption 
the power of the former widow is extinguished and can never afterwards be revived.” 
The principle so enunciated was approved by the Privy Council in Madana Mohana 
Deo v. Purushothama Deo®, where the adoption had been made in circumstances 
like those in Bhoobun Moyee’s case?, Viscount Haldane observed : “‘ He (Chandavar- 
kar,"J.) interprets the earlier decisions of the Judicial Committee as having esta- 


blished conclusively that quite apart from any question of construction, there is a limit 
nt Pt 
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imposed by law to the period within which a widow can exercise a power of adop- 
tion conferred upon her, and that when that limit is reached the power is at an 
eis le (aa The authorities on which he founds are the judgment of this Board 
as delivered by Lord Kingsdown in Bhoobun Moyse Debia v. Ram Kishorel, and the 
judgments in Padma Kumari v. Court of Wards? and Thayammal v. Venkatarama’. 
‘Their Lordships are in agreement with the principle laid down in the judgment of 
the Full Court of Bombay as delivered by the learned Judge, and they are of opinion 
that on the facts of the present case, the principle must be taken as applying so as to 
have brought the authority to adopt conferred on Adikonda’s widow to an end 
when Brojo, the son she originally adopted died after attaining full legal capacity 
to continue the line either by the birth of a natural born son or by the adoption to 
him of a son by his own widow ”. The references to the earlier decisions as having 
“established conclusively’? and to the power being “at an end” when the limit 
is reached are highly significant. Be that as it may, the statement of law so made 
fell to be reviewed by the Privy Council again in Amarcendra v. Sanatan Singh*, 
A certain amount of confusion had beset the, law as to the true reason behind the 
limit imposed on the exercise of the widow’s power of adoption. In the early 
decisions the reason was stated to be that the estate vested in a person should not be 
allowed to be divested and hence any adoption by a widow which would have that 
effect will not be competent. Sometimes it had been suggested that the power of 
adoption could not be exercised because the spiritual duty to continue the line cast 
on the widow had in the eye of the law been assumed by another. Amarendra’s 
case*, rescued the law from this confusion and gave as it were a new orientation. 
It affirmed that the validity of an adoption should be decided on spiritual and not 
on temporal considerations like divestiture of vested property rights and laid down 
that the interposition of a grandson or the son’s widow brings the mother’s power 
of adoptian to,an end, but the mere birth of a son does not do so. It formulated 
the limiting principle in the way set out in the opening paragraph. Referring to 
Viscount Haldane’s statement that the authority of Adikonda’s widow to adopt 
came to an end when Brojo, the son she originally adopted died after attaining 
full legal capacity to continue the line either by the birth of a natural born son or 
by adoption to him of a son by his own widow, Sir George Lowndes observed: 
“ The passage under consideration . . . is clearly intended to be a restatement in a 
more critical form of the conclusion to which the Bombay Court had come and 
which was affirmed in the same sentence only a few lines before viz., that the power 
of adoption would be extinguished on the son’s death by the survival of either a 
grandson or the son’s widow’’. It is significant that all the decisions of the Privy 
Council have considered the widow’s power to adopt to be at an end when a 
particular point of time was reached. Bhoobun Moyee’s case1, spoke of the power as 
“ extinguished ”. Padma Kumari’s case, talked of it as “at an end and incapable 
of execution ”. The Bombay Full Bench case stated that the power was “‘ extin- 
guished and can never afterwards be revived’. Madana Mohana’s case®, referred 
to the authority to adopt as having been “‘ brought to an end’, Amarendra’s case‘ 
remarked that the power of the mother to adopt “is gone”, ‘The reference, how- 
ever, in the last case to the “‘ suspension ” of the power of the mother during the 
lifetime of the son and its “ revival”? on his death unmarried, coupled with the 
prescription that the validity of an adoption is to be judged by spiritual considera- 
tions alone probably gave room for the argument developed in a number of subse- 
quent cases that references to the power becoming “‘ extinguished ” or being “at 
an end” or having “ become incapable of execution’’ and similar expressions 
should not be taken literally. The argument is set forth at its highest in Sivamma`v. 
Malamma®, where a woman had adopted to her husband on the death of their $on 
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aged nine years unmarried. It is obvious that the adoption is perfectly competent. 
In the course of his judgment, Manohar Pershad, J., said: “The power of the 
widow (mother) is never extinguished but is only kept in abeyance and it will 
revive in case she is the only one left in the family”. Another learned Judge, Srini- 
vasachari, J., observed : “ I am of the opinion that there is ample scope and suff- 
cient authority for the view that the widow’s power to adopt is suspended when there 
is a person capable of continuing the line but the moment such person died without 
adopting, the widow’s power is revived and she can exercise her power of adoption.” 
The learned Judge added : ‘‘ It may be taken to be settled law that the power of 
the mother is never extinguished but is only kept in abeyance by the r of 
of counter-circumstances. If at any oe time it can be envisaged that there 
is no possibility of the continuance of the line except by the widow adopting then 
the power of the widow to adopt which was kept in abeyance revives. It may 
therefore be said that the correct rule is (a) that the power of the grandwidow is’ 
only suspended by the coming in of pérsons such as the son, son’s widow, son’s 
son and son’s son’s widow and revives with the removal of the obstacle by the death 
of all of them without adopting, and {b) that there is no attainment of full legal 
capacity unless the son who succeeds is married and is in a position to continue the 
line ”. ‘The Nagpur High Court considered the matter in Bapuji v. Gangaram}. 
There a person had died leaving behind him a widow and a son. Sometime later 
the son died leaving him surviving his widow and his mother. The widow re- 
married and thereafter the mother adopted to her husband. It was held that on 


adopts?....In Vijayasinghji v. Shivasingjı?, the Judicial Committee observe: ‘ In 
the present case the natural son B with his wife D having ceased to exist for the 
purpose of continuing the line in the Ahima family his mother C was entitled to 
make an adoption to secure that object.’ It is, of course, true that D there never* 
became a widow and so never attracted the idea that once a widow the grandwidow’s 
power is for ever gone. Can we, however, have a rule which says that if B and D 
die together C’s power which was suspended while either of them lived (was inter- 
posed) revives, but if B dies on Monday and D on Tuesday (a thing which frequently 
happens in time of plague) C’s power which was ended by D’s becoming a widow 
for a day does not revive? The Hindu Law has anomalies but this anomaly would 
be founded entirely on judge-made difficulties”. At another place the learned. 
Chief Justice said : “‘ If the observation quoted fiom Amarendra Man Singh v. Sanatan 
Singh®, be understood as limited to the case where the widow D or the grandson E 
stands between (is interposed) the grandwidow C and her power everything is 


e clear except for the words ‘ and can never be revived’ quoted from Ramakrishna v. 





Shatharao*. Strictly the above is the true meaning of their Lordships’ words. ‘That 
amounts to nothing more than this: that while D or E is alive and competent to 
adopt his or her existence prevents an? adoption being made by C. That leaves 
at large what happens when the ‘ interposition’ is ended. Logic says that as the 


, death of the son removes his ‘interposition ° whereupon C’s power revives so the 


death of D removes her interposition and so C’s power revives”. Neither of the 
above decisions has in any way considered the reason behind the rule as to extinc- 
tion of the widow’s power brought out in Amarendra’s case®, namely, that when the 
duty of continuing the line which was conditionally upon the mother had been as- 
sumed by the son and by him passed on to his own son or to his own widow the 
power of the mother is gone. The Nagpur High Court followed its previous 
ruling in Govind v. Shenpad5. The Chief Court of Oudh also took the same view in 
Prem Jagat Kuer v. Harihar Baksh Singh®. In that case the son’s widow had died 
without making any adoption and ię was held that in the circumstances, the power 


e i 
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of the mother of tha deceased would revive. It was observed : “‘ If the son’s widow 
is not clothed with the power of adoption o1 makes herself incapable by remarriage 
to carry out the duty laid upon her the provision for the continuance of the line 
no longer subsists. ‘The same would be the case if she dies without making an 
adoption. The spiritual necessity must in such circumstances remain unsatisfied. 
There appearson principle therefore no good ground for taking the view that 
the mother’s power comes to an end merely because the son dies leaving a widow ”. 
In Aravamudha Iyengar v. Ramaswami Bhattar1, similar views were expressed, though 
obiter, by Satyanarayana Rao, J. After stating that full legal capacity to continue 
te line means continuance of the line in one of two ways, i.e., eithe: by leaving 
a natural or adopted son or a widow capable of bringing into existence a son by 
adoption and that the test is to find out whether these conditions existed at the 
time of the son’s death the learned Judge went on to observe: “‘ If they did not 
éxist, the power did not terminate. If they existed the power came to 
an end and in certain circumstances, ¢.g., if the son’s widow dies without 
making an adoption the mother’s power may be revived. If the object of 
adoption is the religious one of perpetuating the line with a view to make a per- 
manent arrangement for the administration of the spiritual wants of the deceased, 
the object is not achieved when the continuance of the line came to a standstill. 
There must be some power somewhere to continue the line, and, if the person lower 
down dies without providing for the continuance of the line the power of the person 
higher up revives and continues”. The assumption is that the power to continue 
the line must be somewhere all the time and the widow higher up is a sort of agency 
fo. the execution of the power available for being drafted wheneve: needed. If 
continuance of the line is necessarily to be achieved in some way or-other then the 
need for reposing the power to adopt in some person at all times will become para- 
mount. But it has been recognised that even where the power is clearly reposed 
it is not alway? acted upon and no adoption may be made. 


The Bombay High Court also has examined the matter in a number of cases ' 
In Chanbasappa v. Madiwalappa®, a person had died leaving a widow and a son. 
The son, married but his wife predeceased him leaving two daughters. After the 
death of the son, his mother adopted. It was held that the adoption was valid and 
that a son who was a widower having no son was just like an unmarried son. In 
Ramachandra v. Muralidhar®, after remarriage by the sons widow Radhabai, 
Gangabai the mother of the deceased adopted a son to her husband. Radhabai 
was about 11 years of age at the time of her husband’s death and had not attained 
years of discretion. The Court recognised : “It is possible that if Radhabai had 
adopted a son immediately after her husband’s death it might have been held in- 
valid by this Court’’. Yet the Court held that despite the extreme youth of the 
son’s widow at the time of the son’s death, the power of the mother Gangabai®to 
adopt had become extinguished. Wassoodew, J., said: “ I may be difficult to 
say precisely what is meant by the legal capacity of the son in this connection, but I 
cannot feel the slightest doubt that the requirements are satisfied when the son has 
married and dies leaving a widow to succeed him, It is admitted and cannot be 
disputed that if he dies leaving a son to succeed him then there can be no question 
of an adoption by his mother to her own husband. I cannot see why on principle 
any distinction should be made between the case where the son dies leaving a son 
and the case where he dies leaving a widow. In either case according to the ruling 
of the Privy Council the mother’s power of adoption is extinguished ”. ` Adverting 
to the observation of the Privy Council in Amarendra’s case*. ““ Whether in order 
to bring this principle into play it is essential that the son’s widow should herself be 
clothed with the power of adoption is left open”’, Wassoodew, J., remarked that 
this was because there are parts of India where without express authority a widaw 
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cannot adopt and that so far as Bombay is concerned there is ndtrouble since every 
widow will have power to adopt in the absence of a prohibition by the husband. 
The other learned Judge Broomfield, J., observed : “ The fact that his wife was 
of full age would not guarantee her making an adoption. All that it was neces- 
sary for Krishnaji to do was to provide for the continuance of the line by marrying 
and leaving a widow to succeed him”, The learned Judge also pointed out that 
Inasmuch as the extinguishment of the power of adoption depends on the conditions 
existing at the time of the son’s death it cannot have relation to subsequent events 
and hence there can be no question of suspension of power after the son’s death. 
According to this decision it would seem that the death of the son leaving a widow 
would by itself always extinguish the mother’s power of adoption. In Pandurang v. 
Changnabai1, a somewhat special situation arose. A Hindu had died leaving a 
widow W and two sons S-1 and S-2. S-1 died leaving him surviving his own widow 
S-1WV. Sometime later S-2 died unmarried and thereafter W adopted a son to 
her husband. The adoption was held to be valid. On the strict application of 
the rule in Amarendya’s case?, it would seem that on the death of S-1 leaving behind 
him S-1 W the power of W to adopt was at anend. Ina later decision of the same 
High Court, in Shamrao Babaji v. Bhimrao®, the Bombay High Court aaa pee 
Pandurang’s case! as one where W adopted as the mother of the last male Ider, 
namely, $-2 and that as such the conclusion was not inconsistent with the rule in 
Amarendra’s case*. The decision also reaffirmed : “ Under Hindu Law in order to 
determine whether a widow has the power to adopt or not on the death of her son 
the test that has got to be applied is has that son left a grandson or has that son left 
a widow”’. The statement of law so set out was followed in Shivamurtepba v. Faki- 
rappa*. The decision of the Supreme Court in Gurunath v. Kamalabat®, points out 
that the three propositions laid down in Amarendra’s case?, “ which cannot now 
be questioned are : (1) that the interposition of the grandson or the son’s widow 
competent to continue the line by adoption brings the mother’s powér of adoption 
to an end ; (2) that the power to adopt does not depend upon any question of 
vesting or divesting of property ; and (3) that a mother’s authority to adopt is not 
extinguished by the mere fact that her son had attained ceremonial sary eae 
The Supreme Court further points out that the first of these rules has now for three 
quarters of a century become a part of Hindu Law though the reason for limiting 
the widow’s power may not be traceable to any sastraic text and may have been 
differently stated in the several judgments, Mahajan, C.J., in summing up the law 
states : “ In other words the true rule is this : When a son dies after attaining full 
legal competence and does not leave either a widow or a son or an adopted son, 
then the power of the mother which was in abeyance during his lifetime revives, 
but the moment he hands over the torch to another, the mother can no longer take it” (italics 
eours). To apply the rule in the case of an only son dying is easy. The application 
of the rule in a situation like the one in Pandurang v. Changnabai1 is fraught with 
real difficulty. It may be said that where a person died leaving a widow and more 
than one son the mother’s power of adoption has necessarily to remain in abeyance 
till the death of the last of the sons ; it is therefore at that point of time that the test 
will have to be satisfied ; and then if there is any daughter-in-law, not necessaril 
the wife of the last deceased son, the power of the mother will become extinguished. 
So also the question will still remain to be elucidated whether the handing over of 
the torch by the son can in law happen where the son’s wife is labouring under 
mental or physical infirmity or affliction or has in fact been prohibited from adopt- 
ing, So as to extinguish the mother’s power of adoption. 


. a ` d 
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JUDICIAL REVIEW OF EXECUTIVE NOTIFICATIONS FOR 
ESTATE RENT-REDUCTION AND ESTATE ABOLITION 


By 
A. S. Kuppuswamt, Advocate, TIRUNELVELI. 


Section 3 (2) of the Madras Estates Land (Reduction of Rent) Act Sia of 
194.7) empowers the State Government to fix the rates of 1ent payable by the 
ryot to the landholders in respect of each class of ryoti land in an estate pending its 
abolition. The new rates of rent are to be fair and equitable on the basis of 
as proximate parity to the neighbouring ryotwari assessment. If the pre-existing 
rent is grain-rent, either in whole or in part, the statutory rent is not to exceed the 
maximum ryotwari assessment for the concerned class of land in the district. The 
Act provides a quasi-judicial and self-contained machinery with the State Govern- 
ment at its top, for determining the statutory rent after a public enquiry as per the 
rules under the Act. ‘Thus, the Executive Rent-fixing order of the Government is 
in the nature of a quasi-judicial award on the issue of Rent, pending Estate Aboli- 
tion. The Act provides in section 8 that the validity of such an order shall not be 
liable to be questioned in a Court of Law. 


But, as the Civil Court has undoubted jurisdiction to decide whether 
statutory authority has acted in excess of its powers, the Madras High Court has 
held in Chandra Chudamani Dev. v. The State of Madras that a civil suit lies to 
challenge the validity ofa Rent fixing order of the State Government under 
Madras Act XXX of 1947 on the ground that the concerned land is not an Estate 
and hence the Act XXX of 1947 is not applicable to it. This decision is only an 
illustrative example of the various grounds of challenge of statutory acts and deci- 
sions on the principle of law enunciated in Secretary of State v. Mack & Co.? 


This rule of law enunciates the supervisory power of the Civil Court over 
statutory authorities by virtue of the basic principle of the Rule of Law underlying 
our Constitution. This is a rule of substantive law. Every rule of substantive law 
raises the issue of the relevant adjective law for its actual enforcement. ‘The fol- 
lowing are the topics that emerge for consideration in this context, viz., I. Limitation 
for the suit in the Civil Court. II. Joinder of Parties in the suit. III. Appro- 
priate forum for the suit. IV. Issue of Interim Injunction pending Civil Court’s 
decision. 


I. LIMITATION. 


The Executive Rent-fixing order has a high value for economic justice to 
the ryots. Economic justice is one of the major objectives under our Constitutién. 
The period of limitation for challenging such an order in a Civil Court should, 
in public interests, be reasonably short. Arficle 14 of the Limitation Act provides 
a period of one year for a suit to set aside any act or order of an officer of Govern- 
ment, Following this principle, a period of six months may be provided for the 
suit in question. The starting point will be the date of publication of the 


order. 


The law should also provide that in the event of no civil suit being brought 
within the prescribed period, the Rent-fixing order in question becomes automatically 
validated inlaw. Itis necessary and proper that the order should not be liable to 
attack collaterally as legally void on the ground of its being ultra vires. Otherwise, the 
object of providing a short period of imitation for a suit challenging the order, 
will be defeated and the concerned legal rights instead of being settled will he 


always uncertain. 


I. (r952) 1 M.L.J. 206. LL.R. (1940) Mad. 599 (P.C.). . 
2. (1940) 2 M.L.J. 140: L.R. 67 LA. 222 1 ee 
: s ; 


32 THE MADRAS LAW JOURNAL. [1955 


II. JOINDER oF PARTES. H 


The ryots in the concerned estates should be impleaded as necessary parties in 
such suits. Otherwise, the decisions will not bind them. The non-joinder may lead 
to legal and administrative anomalies and dead-locks. Such a situation has neces- _ 
sarily to be avoided. 


IIT. APPROPRIATE FORUM FOR THE SUIT. 


The appropriate forum for the decision of such suits will be the 
High Court. The suits may be filed and heard in the Subordinate Courts subject 
to the condition that their decision will be subject to confirmation by the High Court. 
Such a safeguard is necessary and proper in the interests of the Nation’s Agricul- 
tural Industry. ‘This will be on the analogy of the Central Act (XXIV of 1951), 
which requires the confirmation by the High Court of every decision by a Subordi- 
nate Court declaring any legislative provision to be ultra vires. 


IV. Issuz or INTERIM InjuNoTION PENDING Civil Courr’s DECISION. 


The “rule as to temporary injunctions under Order 39, rule 3, 
Civil Procedure Code, may be made inapplicable to these suits on the analogy of 
section 351-B of the Madras Local Boards Act prohibiting the issue of tem orary 
injunction in election proceedings. The balance of public convenience will lie in 
allowing the Government’s Rent-fixing orders which have been passed on public 
grounds of economic justice to the ryots, to hold the field pending judicial decision 
as to their validity. Ifthe orders are ultimately found to be legally void, the Courts 
may be empowered to pass suitable orders for restitution. 


Estates Abolition under Act XXVI of 1948 also presents a parallel problem. The 
Madras High Court has similarly held in Venkata Narasayya v. The State vf Madras} 
that a civil suit lies to challenge the Government’s Notification under section 1 (4) and 
the statutory decision under section 9 of the Estates Abolition Aet (XXVI of 1948) 
as ultra vires. The entire discussion in reference to the Rent Reduction Notification 
is also applicable to the Government’s Notification and statutory decision under the 
Estates Abolition Act. 


l Thus, the substantive law governing the Civil Court’s supervisory juris- 
diction over executive orders and decisions under the Estate Rent Reduction Act 
and the Estates Abolition Act raises the issue of the concerned adjective law, relating 
to limitation and other topics discussed above. They call for suitable legislative 
action, as suggested above. 


ceeded mia dontianana cununa coer eS 
; ° g 1. (1952) 2 M.L.J. 194. . 


. THE 
MADRAS LAW JOURNAL. 








a) MAY [1955 








RETIREMENT OF MR. JUSTICE MACK. 


After a tenure of about seven years as a Judge of the High Court Mr. Justice 
Mack will shortly be retiring from service. Prior to his elevation to the High Court 
he was for almost the same period a First Grade District and Sessions Judge at 
Bellary. Born in May 1896, Edmund Elman Mack had his early education at the 
Wesley College Colombo where his father was Lecturer in Classics. From there he 
went to Wadham College, Oxford where he took the B.A. (Hons.) Degree. He also 
‘did the Barrister’s course at Gray’s Inn. On entering the Indian Civil Service, 
he was hosted to Madras in 1919. Mr. Justice Mack came to the Bench with a 

° mind well-endowed and richly stored. His early contacts with the East and boy- 
hood life in Ceylon had imbued him with much sympathy for the people of Ceylon 
and India and an insight into their problems. Being somewhat outspoken, he kept 
things to a large extent free from that sombre and placid atmosphere that is gene- 
rally supposed to prevail in a Court of law. He was not too reticent at any time 
and often would express his views frankly creating interest and provoking thought. 
His pronouncements as a Judge were generally characterised by breadth of outlook 
and upheld progressive rather than traditional tendencies in laying down rules of 
Jaw, especially in dealing with topics of law concerning social life and rights of women. 

Thus in Salma Biv. Mohammad Ebrahim Sahib1, Mr. Justice Mack took judjcial® 

notice of a complete change in the manners and customs of Muslims in the Madras 
State as regards the custom of gosha, though this view was later on dissented from 
‘by the learned Chief Justice in Mohammad Ismail Maracair v. Wazir Bi Bi Saheba®. On 
the scope of section 378, Criminal Proceedure Code, in Ravipati Sitaramaiah In re®, , 
Mr. Justice Mack suggested that where there is a difference of opinion in a referred 
trial one Judge favouring conviction and the other acquittal and the case is referred 
to a third Judge, the latter cannot pass a death sentence where the Judge favouring 
‘conviction thinks a sentence of transportation for life is appropriate with the other 
Judge favouring acquittal. It is noteworthy that since then the Supreme Court 
has in Aftab Ahmad Khan v. State of Hyderabad*, stated that where two Judges of the ° 
High Court are divided in their opinion as to the guilt of the accused and the third 

Judge to whom reference is made agrees with one of shem upholding the conviction, 
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it would be desirable as a matter of convention though not as a patter of strict law 
that the extreme penalty should not be imposed. 


Mr. Justice Mack has also from time to time, off the Bench, made a number 
of interesting pronouncements on subjects like The National Flag, Citizenship, and 
other interesting questions. He is a keen lover of sports taking special interest in 
tennis and golf. In his retirement the High Court will be missing a vivid and some- 
what forthright personality and a Judge who despite his service associations had an 
outlook by no means prosaic. l ° 


MR. CHANDRASEKHARAN’S NEW APPOINTMENT. 


The appointment of Mr. K. Chandrasekharan, as Editor of the Indian Law 
Reports (Madras series) is both happy and felicitous. To those associated with 
the Madras Law Journal it is particularly gratifying inasmuch as Mr. Chandra- 
sekharan has been on its Staff as a Reporter for the last twenty-five years. By 
tradition, by association and by his own personal qualities Mr. Chandrasekharan 
is eminently fitted for the task which he has been invited to shoulder. He is a 
person of varied talents and is a connoisseur of music and fine arts. Heis a votary 
of literature, Sanskrit, English and Tamil. He is gifted with remarkable powers or 
observation and a fire sense of humour enabling him almost instinctively to see the 
outstanding attributes as well as the oddities of a person. His book on “ Persons 
and Personalities’ which made a great impression when it was published revealed. 
the purposefulness of his writing, ard as has been said “even the punctuation, 
seemed to be affected by high seriousness”. He has had the gcod fortune of 
intimate contacts with eminent personages from among the ranks of Judges , 
lawyers and others and of enjoying their friendship. 


Mr. Chandrasekharan has been associated with a number of Public Institutions. 
in their management and has always proved himself to be a valued member of 
such bodies. As early as 1937 Mr. Chandrasekbaran delivered a series of 
Lectures on Administrative Law in Madras under the auspices of the Madras 
Bar Council. It will also be familiar knowledge that Mr. Chandrasekharan served 
erecently on the Election Tribunal as a member. He carries with him our best 
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' LAW OF UNDUE INFLUENCE.* 
By 
C. S. NatarajA Ayyar, B.A.,B.L., CUDDALORE. 


`I. One of the vitiating grounds rendering contracts and transfers voidable 
if undue influence. The plea of undue influence is often raised but not substantia- 
ted for the reason that its true import and the law on this subject are not correctly 
understood. 


¢ 2. Undue influence is sometimes described as ‘ moral coercion ° as distinguish- 
ed from ‘ physical coercion’. In Allcard v. Skinner‘ Lindley L.J. observed ‘ As 
no Court has ever attempted to define fraud so, no Court has ever attempted to 
define undue influence. The equitable doctrine of undue influence has grown 
out of and been developed by the necessity of grappling with insidious forms of spiri- 
tual tyranny and with infinite varieties of fraud.”’ Sir F. Pollock says that “ Undue 
influence consists in any influence brought to bear upon:a person entering into an 
agreement or consenting to a disposal of property which having regard to the age 
and capacity of the party, the nature of the transaction and all the circumstances. 
of the case appears to have been such as to preclude the exercise of free and delibe- 
rate Judgment.” 


3. Undue influence is defined in section 16 of the Indian Contract Act. The 
scope of that section is somewhat narrow and hence the equitable principles laid 
down in English cases have been applied to Indian cases. In Rama Pattar and sons 
v. Manickam® it was ruled that the English authorities also should furnish a guidance 
in the application of the rule. 


4. I have a suspicion that some of the contracts and transfers impeached as 
sham and*nominal or as having been brought about by fraudulent misrepresentation 
gre really substantive cases of undue influence. ‘The parties in their inability to 
narrate the facts, omit to disclose the true nature of the transaction. They raise 
the plea but they are not able to place the necessary materials in support of it. The 
Limitation Act which provides a shorter period of Limitation for setting aside such 
transactions is evaded and the parties resort to the usual and common place plea 
that the transaction in question is sham and nominal. The Courts too on equitable 
considerations grant relief on the basis that the transaction is sham while really it 
is the result of undue influence. In the result a substantive case of undue influence 
is often converted into a case of sham and nominal transaction. 


5. In order to correctly understand the true import of the plea and the law 
on this subject, we have to refer to some of the leading cases. The leading English 
case is that of Allcard v. Skinner’. Here Miss Allcard joined a sisterhood of which 
the defendant was a religious superior. Miss Allcard made large gifts to the reli- 
gious superior and then left the sisterhood and some years afitr she repudiated the 
gifts and brought an action for the return of her properties. The Court expressed 
that the relationship between Miss Allcard and the religious superior was such as to 
raise a presumption of undue influence. Lindley L.J. said “To protect people 
from being forced, tricked or misled in any way by others into parting with their 
property is one of the most legitimate objects of all laws.” Cotton L.J. said ‘‘ The 
Court interferes not on the grour d that any wrongful act has in fact been committed 
by ‘the donee, but on the ground of public policy.” Lindley L.J. says that the doc- 
trine is based on the principle that persens should not be victimised by others and 
not on the ground that persons should be saved from the consequences of their own 
folly and imprudence. Cotton L.J. enunciates the same principle and says “ shat 
the doctrine is based on public policy in order ro prevent the relations which existed 
_ between the parties and the influence arising thesefrom from being abused.” . 
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6. Rhodes v. Bate? is another English case. Here, Rhodgs was living with 
her brother-in-law, who became indebted to Bate in a large sum of money and for 
this debt Rhodes along with her brother-in-law signed bonds in favour of Bate 
charging almost the whole of her estate. Subsequently she complained that the 
documents were obtained by undue influence exercised on her by her brother-in- 
Jaw as well as Bate who stood in confidential relations to her. Turner L J. set aside 
these transactions holding that “ where confidential relations exist, those standirff 
in such relations cannot entitle themselves to hold the benefits unless they can show 
that the persons who have conferred the benefits had competent and independent 
advice.” The Lord Justice stated this tobe “a settled general principle of thg 
Court.” In such cases neither does the age nor the capacity of the person conferring 
the benefit affect the principle. 


7. Itis important to notice the findings in this case. It was found that plain- 
tiff was not of weak mind and was perfectly competent to understand what she did,. 
that she freely and voluntarily and without pressure signed the bonds after the con- 
tents of the bonds were fully explained to her. It was also found that the creditor 
Bate cautioned the plaintiff and told her that her brother-in-law would not be in a 
position to repay the debt, that ultimately she would be obliged to repay it. In 
spite of these findings the Court set aside the transaction holding that * Bate did not 
press the subject upon the plaintiff as an independent and disinterested adviser 
Would have done nor did he recommend to the plaintiff to employ an independent 
solicitor’. Varayandoss Balakrishnadoss v. Buchraj Chordia Sowcar*. 


8. Lancashire Loans Ltd. v. Black? is another recent English case. Here a 
daughter had at the mother’s request entered into transactions with the mother’s 
creditors with a view to help her. The Court refused to hold the transactions bin- 
ding on the daughter. The Judge observed that in cases of this kind “ the question 
is not merely whether the son or the daughter knew what he or she was doing, had 
done or proposed to do, but how the intention was produced. 'The law protects young 

ersons of impressionable age when gratitude, affection and respect for a parent are 
fen and strong and not by curtailing their capacity to deal with others, but by 
binding the consciences of those who deal with them.” “The mother took it for 
granted that the daughter would comply with her request and it never seemed to 
have occurred to the daughter to do otherwise than accede to whatever her mother 
asked her to do.” The true principle in all these cases is not to save the man from 
the consequences of his own folly, imprudence and want of foresight, but to prevent 
the other party standing in a particular relationship from abusing his position. The 
principle may be contrasted with the other principle that gifts made foolishly but 
voluntarily cannot be set aside and “ the Court will not loose the fetters he hath 
put upon himself but he must lie down under his own folly.” 


e 9. Besides the English cases cited above, there are some important {ndian 
cases on this topic. in Sital Prasad v. Prabhu Lal* the plaintiff who was wrongly 
deprived of all his properties by his relations sought the help of a rich man in order 
to recover his properties and while living under the protection of the latter he made 
a sale and a gift of all his properties to the rich man. It was held that the relation- 
ship between the parties was such as to cast upon the latter the obligation of satis- 
fying that the transactions were honest and bona fide. Here Straight J., observed 
“Free and voluntary contracts of persons will not be interfered with or disturbed 
by Courts of law” however ill-considered or foolish the contracts might be. “What 
the Courts will do is to see that where one person is so situated as to be under ‘the 
control and influence of another, such other does not unduly and unfairly exercise 
that influence and control over such person for his own advantage or benefit.” 


° io. In Inche Noniah Binte Mahommad Tahir v. Shaik Allie Bin Omar Bin Abdulla 
Rahashuan®, the plaintiff, an old lady made a gift of almost the whole of her proper- 
ties in favour of the defendant who was her relation and who was managing her . 
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affairs and then she repudiated the gifts and claimed to recover the properties. 
In this case, the donor had the advice of a lawyer who received instructions from 
her and read out and explained the contents of the deed to her and also informed 
her that the deed was irrevocable. This lawyer was one engaged by the donee. 
Their Lordships found that this Lawyer acted in perfect good faith. Another 
Mawyer on the instruction of one of the donor’s relatives, saw the donor in order to 
caution her and perhaps to dissuade her from making the gifts. The old lady was 
angry at the coming in of this lawyer and said she had made the deed voluntarily. 
Jn spite of all this evidence their Lordships set aside the deed holding that there 
was undue influence. They held that the former lawyer called in by the donee 
was not an independent and disiriterested adviser and the advice of the second 
lawyer was not a substitute for independent advice. They referred to Rhodes v. 


Bate’, and said “It is not sufficient that the donor should have an independent 


advisor unless he acts on his advice. The same influence that produced the desire 
to make the gift would produce disregard of the advice to refrain from executing 
it and so defeat the rule”. The facts of this case show with what strictness the 
principle of law is enforced. Their Lordships set aside the gift and stated “‘that 
they regard it as most important from the point of view of public policy to main- 
tain the rule of Law which has been laid down and to insist that a gift made under 
circumstances which give rise to the presumption must be set aside unless the donee 
is able to satisfy the Court of facts sufficient to rebut the presumption.” The Judi- 
cial Committee followed the decision in Allcard v. Skinner? which divided the gifts 
into 2 classes “first, where the gift was the result of influence expressly used by the 
donee. Secondly, where the relationship between the donor and the donee have 
been such as to raise a presumption that the donee had influence over the donor. 
In the first class of cases, gifts are set aside on the principle that no one shall be 
allowed to retain any benefit arising from his own fraud or wrongful act. In the 
second class 8f cases the Courts interfere not on the ground that any wrongful act 
"was committed by the donee but on the ground of public policy and to prevent the 


relations which existed between the parties and the influence arising therefrom 


being abused.” 


11. Tungabaiv. Yeshwant? is a direct case on this point. Here a husband was 
heavily involved in debts and his submissive wife gave security of all her Sridha- 
nam property to her husband’s creditor. Their Lordships held that these facts 
raised a presumption that the. wife was acting under the influence of her husband 
for whose benefit the security was executed. They relied on the principle enuncia- 
ted in Allcard v. Skinner? and added “It is unneces to decide whether there was 
actual fraud by the husband ; it is enough to show that the wife was acting under 
his influence and not as a free agent.” 


© 
12. There are several cases where persons heavily involved in debts Rave 


roped in their dependant relations and made them to stand surety or give security 
for their debts and the latter who were not in a position to resist the importunity 
of their relations signed documents undertaking liability. In all these cases the 
documents have been set aside and relief granted to the dependant relations. Nara- 


yandoss Balakrishna Doss v. Buchraj Chordia sowcar*, Rama Patter and Brothers v. Manik- ° 


kam3, and Tunga Bai v. Yeswant®, are cases of this type. In all these cases the credi- 
tors who obtained the security were not allowed to retain the benefits of the security 
on the ground that they were aware of the existence of the fiduciary relationship 
between the debtor and the surety and that they (the creditors) are under the same 
disability as the party who occupied the position of confidence. 


13. Another illustration of their principle is found in a decision of the Privy e 


Council reported in A. N. Palanivel Mudaliar v. Neelavathy Ammal’. In this case 
there were 3 sisters. Their large estate was ander, litigation. The husband - of 
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the eldest sister took the management of the estate and carried orf the legal proceed- 
ings and recovered the estate. As remuneration for his services,the husband of the 
eldest sister obtained a promissory note for a sum of Rs. 15,000 from all the 3 
sisters and subsequently filed a suit to recover the monies. The eldest sister admit- 
ted the claim and suffered a decree for a third of the amount. So far as the younger 
sisters were concerned their Lordships refused to pass a decree against them holding 
that the eldest sister was in a position to influence her younger sisters and that the 
plaintiff as their agent stood to them in a position of active confidence and was in a 
position to dominate their will and that necessary proof of good faith on his part 
was wanting. The claim on the pronote was dismissed against the two younger 
sisters but the alternative claim for remuneraticn for services rendered was granted. 
In this case also the plaintiff was not guilty of fraud and there was no proof of fraud 
or exercise of any influence. ‘The contract was set aside on the ground that plain- 
tiff was in a position of active confidence. l 


14. These cases lay down the principle that persons who have influence over ` 
others cannot retain the benne of the transactions unless they prove that the persons 
who conferred the benefits had independent and: disinterested advice. It is not 
necessary to prove by direct evidence that any deception or fraud was practised. 
‘There need be no proof of fraud or imposition or any specific act of undue influence. 
It is enough to establish that confidential or fiduciary relationship existed between the 
person conferring the benefit and the person deriving the benefit. When once you 
establish this relationship and when the transaction in question was to the detriment 
of the person conferring the benefit, you have made out a case of undue influence 
and then, it will be incumbent on the person who derived the benefits to prove his 
good faith by establishing that the other party had independent and disinterested 
advice. 

15. What is confidential or ‘fiduciary relationship’. A parent stands in a 
fiduciary relation to the child, a guardian to his ward, a physician to his patient, 
a lawyer to his client, a husband to his wife, an agent or manager to the pardanashin 
women, a spiritual advisor to his disciple, a trustee to his beneficiary. ‘The list 
is not exhaustive. These and other similar relations where one owes a duty and is 
bound to take care of the other, will come under the category of fiduciary relations. 
The relationship itself attracts the applicability of the rule. 


16. Where no confidential or fiduciary relationship exists, then age and capa- 
city are important elements in determining whether consent was free. Section 16 
(2) Clause (b) of the Indian Contract Act lays down the principle in such cases. 
It states : “A person is deemed to be in a position to dominate the will of another 
where he makes a contract with a person whose mental capacity is temporarily 


eor anently affected by reason of age, illness, or mental or bodily distress.’ If 


you purchase property from a poor and ignorant man at a considerable under-value, 
if a medical attendane stipulates for an unreasonably high fees for his professional 
services from his patient who is enfeeblefl by disease or age, if a money lender enters 
into a hard and unconscionable bargain with a harassed debtor, if a lawyer enters 
into a contract with his client for payment of exorbitant fees or for a share of the 
fruits of the litigation, then the Law presumes exercise of undue influence and relieves 
the weaker party from the consequences of his acts. Illustration of this rule may be 
found in decisions where persons attending or nursing a sickly person obtain gifts 
of property to the prejudice of donor’s heirs. In Maung Aung Biven v. Mauug Than 
Gyaung1 a man of 70 years of age who was ill went to his niece and was looked 
after by her and her husband. While he was there the niece and her husband 


e Obtained a transfer of practically the whole of the properties of the sickly 


man without the knowledge of his heir. In Abdur Rauf v. Mt. Aymon? 
a son .obtained a gift of all tha properties from his old and infirm father 
to the prejudice of his sister Who was entitled to her father’s bounty. It was 
ruled in these cases that the transactions were unconscionable and that the donee 
was bound to establish the good faith of the transaction. Therefore even in cases 
Mo TT —r2.000__—OO=Ee=EeTme”O 
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where fiduciary dr confidential relationship does not exist, “the beneficial jurisdic- 
tion of the Court will be exercised to all the varieties of the relations in which domi- 
nion may þe exercised by one person over another.” 


17. The presumption of undue influence arising from the special relation- 
ships mentioned above is rebuttable. It is open to the transferee to show that the 
transaction was clearly understood by the transferor and ‘“‘that it was the result 
of his mental or conscious act and that he really understood and meant to make the 
transfer and was a free agent in the transaction.” The relationship between the 
donor and the donee does not necessarily preclude the making of a transfer.” In 
Ismail Mussajee Mookerdan v. Hafiz Boo,! the mother who was living with 
her daughter made a gift of her properties to the daughter disinherit- 
ing her son whose antecedents were not good and who was on terms 
.of hostility to the mother. In view of these facts the gift in favour of the 
daughter was considered natural and affirmed. ‘Their Lordships said that the 
“mere relation of daughter to mother suggested nothing in the way of special influ- 
ence or control by the daughter.” 


18. It is therefore incumbent on the party setting up the plea of undue influ- 
ence to establish the relation between the parties to each other was such that one 
was in a position to dominate the will of the other. Once this is substantiated, 
the nature of the bargain has to be considered. 


1g. The question whether a transaction is unfair or unconsionable has to 
be decided on the facts of each case. If having regard to all the facts and circum- 
stances of the case, the contract or the transfer is an unfair or unjust transaction as the 
one in Sital Prasad v. Prabhu Lal*, or in Mahomed Tahir v. Shatk Alt Bin’, this require- 
ment is satisfied. Ifon the other hand as in Ismail Mussajee Mookerdan v. Hafiz Boot 
the mother, in view of the bad antecedents of her son and in view of the son’s hosti- 
lity to her, gi#es away her properties to her daughter disinheriting the son, the tran- 
$action cannot be considered unfair or unconscionable. ‘The test laid down by 
Lord Macnaughten in Mahomad Bukshkhan v. Hosstnsee Bibt* is “Whether the transac- 
tion was a righteous transaction 1t.¢., whether it was a thing which a right minded 
person might be expected to make. Was there anything unnatural in it?” If the 
transaction was a most natural act and one which a right minded would be disposed 
to do, then it will stand. If otherwise, the donee or the transferee should be called 
upon to establish the good faith of the transaction. 


20. Burden of proof.—The burden of proving that a contract is vitiated by 
undue influence is on those who set up the plea. Section 16 (3) of the Indian 
Contract Act deals with the three matters : (1) that the relation subsisting bet- 
ween the parties should be such that one of the party is in a position to domi- 
nate the will of the other, (2) the dominant party obtains an unfair advantage 
over the other and (3) that the dominant party uses the dominant position to 
obtain that unfair advantage. The party who pleads undue influence has in the 
first instance to prove only the first and second ingredients. The Sub-section says 
“when a person is proved to.be in a position to dominate the will of another and 
the transaction appears on the face of it or on the evidence adduced to be un- 
conscionable the eee of proving that such a contract was not vitiated by un- 
due influence shall be upon the person who is in a position to dominate the will 
of another’. The onus of proving the ingredients Nos. 1 and 2 lies upon the 
person who pleads undue influence and “‘the onus of proving the absence of the 
operation of the grd factor lies on the dominant party.” It is only after the first 
two matters are substantiated the third point arises for consideration. i 


21. The leading case on this question of onus is Ragunath Prasad v. Sarju Prasad®. 
Here Lord Shaw says “Error is sure to arise ifethe order of these propositions be 
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changed. ‘The unconscionableness of the bargain is not the first thing to be consi- 
dere The first thing to be considered is the relations of the parties. Were they 
such as to put one in a position to dominate the will of another?” In other words 
it is only when you establish that the party deriving the benefit was in a position 
to dominate the other, the question will arise whether the position has been used to 
obtain an unfair advantage. š 


22. Section 111 of the Evidence Act enunciates the rule. It says “Where 
there is a question as to the good faith of a transaction between parties, one of whom 
stands to the other in a position of active confidence, the burden of proving the good 
faith of the transaction is on the party who is in a position of active confidence.” 


23. The foregoing principles are also embodied in section 61 of the Indian 
Succession Act and in section 89 of the Indian Trusts Act. The undue influence 
which renders contracts or transfers voidable will invalidate wills under section 6t - 
of the Indian Succession Act. Under section 89 of the Indian Trusts Act, trustees. 
are similarly prevented from retaining the advantages gained by them as trustees to 
the detriment of the beneficiary. 
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NOTES OF INDIAN CASES, 


GENESA Naroken v. ARUMUGA NAIcKEN, (1954) 2 M.L.J. 35. 


This is more than a copy-book decision. It holds that so long as a benami 
transaction does not contravene the provisions of the law, Courts are bound to 
give effect to it. In more than one decision, the Judicial Committee has held 
that benami transactions are a familiar feature in India and are unobjectionable. 
Thus in Mussamat Bilas Kunwar v. Desraj Singh1, Sir George Farwell’ observed that 
benami is a ‘“tdealing common to Hindus and Mahomedans alike and much in 
use in India” ‘“‘and it is quite unobjectionable and has a curious resemblance to the 
doctrine of our English law that the trust of the legal estate results to the man who 
pays the,purchase money, and this again follows the analogy of our common law 
that where a feoffment is made without consideration the use results to the feoffor.” 
°A benamidar is only a name-lender or alias for the real owner. Apropos of benami, 
Mayne had stated: “Where a transaction is once made out to be a mere benami 
it is evident that the benamidar absolutely disappears from the title. His name 
is simply an alias for that of the person beneficially interested*”’. ‘This statement 
was quoted with approval by Lord Atkinson in Pethaperumal Chetti v. Muniandy 
Seroat®, The position is amplified in Choudhrt Gur Narayana Singh v. Sheo Lal‘, 
where the Privy Council laid down: “‘So long as a benami transaction does not 
contravene the provisions of the law the Courts are bound to give it effect. As 
already observed, the benamidar has no beneficial interest in the property or business 
that stands in his name ; he represents, in fact, the real owner, and so far as their 
relative legal position is concerned he is a mere trustee for him”. The resulting 


position is : the benamidar is an alias for the real owner ; he can sue in his own name ; e 


he can give a discharge to an obligor who bona fide pays the amount due from hfm ; 
but, he has no interest at all in the property of transaction standing in his name ; 
see Ptichayyav. Rattamma®. Intheinstantcage, the question arose whether the theory 
of benami can be invoked in regard to the grantee of land from Government on 
darkhast. It is well known that a darkhast grant is really in the nature of a gift 


2 Government to the grantee. It is an assignment of land that was at the disposal * 
o 


Government and under its full control. It is entirely a matter of volition with 
Government and when it makes a grant it must mean that it is personal to the gran- 
tee. This is indicated by the insertion of a specific provision in the grant that no 
alienation will be permitted without consent of authorities. A similar principle 
is familiar in regard to the grant of licenses, permits, etc. Consistently with such a 


policy, no recognition can be accorded to a contract which has the effect of cirqiam- , 


venting, that policy. It will not therefore be open to a person to claim property 


bed e 
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granted on a darkhast application alleging that the grantee was a benamidar for 
him. The doctrine of benami cannot in such circumstances bé allowed to be set 
up. ‘This is the view taken in the instant decision. 


THE STATE OF MADHYA PRADESH v. MANDAWAR, (1954) 2 M.L.J. 51 (S.C.). 


Article 13, clause 2 of the Constitution provides that the State shall not make 
any law which takes away or abridges the rights conferred by Part III and that 
any law made in contravention of the clause shall to the extent of the contravention 
be void. And one of the rights conferred by Part III is the right to equality before 
the law which is dealt with in Article 14. It is well settled that equality before law 
does not mean an absolute equality but the denial of any special privilege based on 
birth, creed, or the like in favour of any individual. In other words, equality 
before law means absence of discrimination against a person as such. It follows. 
that the Court’s power to strike down a law on the ground of discrimination relates 
to specific legislation that is impugned. It may well be that two different laws may 
be enacted by the same legislature which in substance amount to one legislation 
‘only. In such a case, discarding the form and regarding the substance, a Court 
may declare the legislation in their conjunction as repugnant to the Constitution. 
"This much, however, is clear : that the charge of discrimination must be made out in 
all cases by a reference to the provisions of the particular legislation or legislations 
in conjunction. But it cannot be that discrimination for purposes of Article 14 
can be made out by comparing the treatment accorded to a particular class of 
-persons by legislation in one State with the treatment accorded by legislation to 
the same class of persons in another State. In the instant case, a Resolution of 
the Madhya Pradesh Government fixing dearness allowance on a particular basis 
was sought to be impugned as offending Articles 13 and 14 by reason of the fact that 
the rates fixed were lower than those fixed by the Central Government. In holding 
that a challenge could not be made on that ground, the Supreme Court held that 
Article 14 does-not authorise the striking down of a law of one State on the ground 
that in contrast with a law of another State on the same subject its provisions are 
discriminatory and that the sources of authority of the two laws being different 
Article 14 can have no application. 


VENKUREDDI, Jn re., (1954) 2 M.L.J. 88. 

This decision reiterates the principle that interest will stop running in respect 
of a sum due only when a tender of the amount has been made unconditionally 
and not otherwise. In this case, in a suit on a mortgage, one of the defendants 
who claimed to have purchased a portion of the hypotheca deposited in Court 
the purchase money in view of a challenge as to the validity of the sale. He made 
‘thé deposit on condition that the plaintiff should release the property covered by 
-the purchase from the mortgage. The dispute in regard to the validity of the 
eae was finally determined only four years later and the mortgagee had not 
accepted the deposit. The question arose whether the deposit would have the 
effect of arresting interest. In Gheenwood v. Sutcliffe, it was observed by Lindley, 
.L.J., apropos of a tender: “ What is the object of a tender? It is not necessarily 
to put an end to all controversy. It may have that effect and very often has, but 
its main object is to throw the risk of further controversy upon the other party.” 
If the risk of further controversy is to be thrown upon the other party, the tender 
must be without any condition or qualification, Bowen v. Owen?. A tender to be 
good must not be clogged by any conditions, Jennings v. Major®. A conditional 
tender will not be an effectual tender in law, but a tender under protest will be 
‘quite right. Again a person may tender money reserving all his rights, and such 
a tender will be, according to PWR L.J., good provided he does not seek to impose 
conditions, Greenwood v. Sutcliffe. In Sitaram v. Ramarao®, where a situation similar 
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to the one in the {nstant case had arisen, the Court observed: ‘It seems clear 
that the appellants wanted the mortgagees to accept the sum of Rs. 1,000 either 
in full satisfaction of the amount due on the mortgage or to release the property 
sold to them out of the mortgaged property. As noted by the lower Court, they 
had no right to demand either condition and the plaintiff was justified in refusing. 
Such a conditional tender would not amount to a valid tender”. The view taken 
in the decision under review is thus in line with the precedents on the matter. 


CHENNUGADU, In re, (1954) 2 M.L.J. 166. 


. This is a decision of more than passing interest. It holds that the order of the 
Governor of Andhra G.O. Ms. No. 26, Law (Prisons) Department, dated 12th 
January, 1954, declaring a general amnesty to all the prisoners in the jails, resulting 
in the release of prisoners condemned to death the confirmation of whose sentences 
were at that time pending in the High Court did not amount to an interference 
with due course of justice. The word ‘amnesty’ may not be the appropriate 
word to use in the context but it is not really much material to the discussion. It 
has been remarked that the distinction between ‘ amnesty’ and ‘ pardon’ is one 
of philological interest than of legal importance. They are however of different 
character and have different purposes. The one overlooks the offence ; the other 
remits punishment. The first is usually addressed to crimes against the sovereignty 
of the State—to political offences—forgiveness being deemed more expedient to public 
welfare that prosecution and punishment. The second condones infractions of the 
peace of the State. Also ‘amnesty’ is usually general and not directed to particular 
persons. eSee, Burdick v. United States.1 Remitting a sentence by way of clemency 
js a executive power which in effect abridges the enforcement of the judgment but 
does not alter it qua judgment, United States v. Benz.2 The raison d’etre behind the 
existence of such a power has been vividly expressed by Taft, C.J., in Ex parte In: 
the matter of the Application of Philip Grossman*®, where bie observed: “ Executive 
clemency exists to afford relief from undue harshness or evident mistake in the 
operation or enforcement of the criminal law. The administration of justice by 
the Courts is not necessarily always wise or certainly considerate of circumstances. 
which may properly mitigate guilt. To afford a remedy it has always been thought 
essential in popular Governments as well as in monarchies to vest in some other 
authority than the Courts power to ameliorate or avoid particular criminal judgments. 
It is a check entrusted to the executive for special cases. To exercise it to the extent 
of destroying the deterrent effect of judicial punishment would be to pervert it ; 
but whoever is to make it useful must have full discretion to exercise it”. In 
England, the power to grant pardon forms part of the prerogative of the sovereign. 
And the King’s Coronation Oath is that he will “ cause jusfice to be executed in 
mercy’. The King has been exercising*this prerogative of granting reprieves 
and pardons from time immemorial and this is done on the advice of the Home 
Secretary. Its scope was defined by Coke as follows: “A pardon is a work of mercy, 
whereby the King either before attainder, sentence or conviction, or after forgiveth 
any crime, offence, punishment, execution, right, title, debtor duty, temporal or ecele- 
siastical*.’? It may be conditional also. In R. v. Boyes’, it was observed that the right 
of pardon is confined to offences of a public nature where the Crown is the prose- 
cutor and has some vested interest either in fact or by implication and where any 
right or benefit is vested in a subject by statute or otherwise, the Crown by a pardon 
cannot affect it or take it away, Biggin’s case®, Halls case’. So the Crown maygnot 
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pardon the commission of a public nuisance before conviction whilst it continues, 
nor release a recognisance to keep the peace, nor discharge °an action already 
begun so as to deprive a common informer of the penalty. Thus in England, 
the power to grant reprieve or pardon was a prerogative of the sovereign ; it was 
exercised from time immemorial; it was exercised on the advice of the Home 
Secretary ; it may be exercised before or after conviction ; and, it may be a grant 
subject to conditions. In R. v. Boyest, Cockburn, C.J., had however considered 
it undesirable to grant a pardon before conviction. In India, the power was exer- 
cised by the Governor-General or Governor as a delegate of the King in England 
and prior to the Constitution, under section 295 of the Government of India Act 
and section 402-A, Criminal Procedure Code, the pardoning power was divided 
between the Governor-General and the Prorat Governors and it had been 
recognised in Balmukund v. Emperor? that “the tendering of advice to His Majesty 
as to the exercise of his prerogative of pardon is a matter for the executive Govern- 
ment”. Section 401, Criminal Procedure Code, was the statutory provision 
relating to the matter. The Constitution of India has made definite provisions 
relating to the matter. Article 72 provides that the President shall have the power 
to grant pardons, reprieves, respites or remissions of punishment or to suspend, 
remit or commute the sentence. Article 161 gives a similar power to the Governor 
of a State. In view of the republican character of the Indian Constitution the 
question falls to be examined whether consistently with it, the contents and scope 
of the power conferred by these Articles is in any manner affected from what they 
were prior to the Constitution. In the United States of America, Article 2, section 
2, clause 1 of the Constitution dealing with the powers and duties of the President 
closes with these words: ‘‘ And he shall have power to grant reprieves and pardons 
for offences against the United States except in cases of impeachment”. The 
scope of the power has been considered in a number of decisions. In The United 
States v. Wilson®, Chief Justice Marshall stated that the scope of the President’s 
power was to be understood with reference to the background afforded by English 
law. The learned Chief Justice said: “ The Constitution gives to the President 
in general terms the power to grant reprieves and pardons for offences against 
the United States. As this power had been exercised from time immemorial by 
the executive of that nation whose language is our language and to whose judicial 
institutions ours bear a close resemblance we adopt their principles respecting 
the operation and effect of a pardon and look into their books for the rules prescribi 
the manner in which it is to be used by the person who would avail himself of it .’ 
The Chief Justice went on to add that a pardon is an act of grace proceeding from 
the power intrusted with the execution of the laws, which exempts the individual 
on whom it is bestowed from the punishment the law inflicts for a crime he has 
committed, and that it is the private though official act of the executive magistrate 
delivered to the individual for whose benefit it is intended and not communicated 
officially to the Court. The decision in Ex parte In the matter of Wells‘ recognises 
that the pardon so granted by the Pregident may be conditional. And it was laid 
down in Ex parte In the matter of A. H. Garland’ that the pardon may be granted 
before conviction or after conviction. As to the operation of pardons, it was obser- 
ved by’ Field, J.: “ A pardon reaches both the punishment prescribed for the 
offence and the guilt of the offender ; and when the pardon is full it releases the 
punishment and blots out of existence the guilt, so that in the eye of the law the 
offender is as innocent as if he had never committed the offence. If granted before 
conviction, it prevents any of the penalties and disabilities consequent upon convic- 
tion from attaching; if granted after conviction it removes the penalties and disabi- 
htiés, and restores him to all his civil right ; it makes him as it were a new man and 
givés him a new life and capacity. There is only this limitation to its operation ; 
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it does not restore pffices forfeited, or property or interest vested in others in conse- 
quence of convictién and judgment”. A comparison of the language of Article 2 
of the United States Constitution with the language of the Articles 72 and 161 of the 
Constitution of India suggests that, there is no vital difference contemplated in the 
powers of the executive in our country in regard to the grant of pardons and reprieves 
and the way in which the scope of the power has been construed in the republican 
Constitution of the United States presents instructive and useful guidance for the 
administration of the power in our country. The view stated in the instant case 
that “ the principles deducible from the authorities are that the pardon power is 
an executive function, that it extends to all offences, that it may be exercised imme- 
diately after the commission of the offence either before or after the trial, that it 
would not in any way alter the judgment qua judgment, that the exercise of the 
right would not in any way interfere with the course of justice ” etc., is amply sup- 
ported by the authorities afforded by the decisions in the United Kingdom as well 
as in the United States of America. 


RAMARAJU GOUNDAR 2. MOLAYAN, (1954) 2 M.L.J. 276. 


This decision is lifted above the common place by reason of the interesting 
question that fell to be considered, namely, whether sex or minority of the appellant 
would be a relevant consideration in the matter of directing security for costs of the 
appeal on the ground that in the event of the appeal being unsuccessful the respondent 
may not realise his costs. Order 41, rule 10, Civil Procedure Code, provides that 
the appellate Court may, in its cee tion, either before the respondent is called 
upon to appear and answer, or afterwards, on the application of the respondent, 
demand fromethe appellant security for the costs of the appeal, or of the original 
Suit, or of both ; provided that the Court shall demand such security in all cases 
in which the appellant is residing out of India, and is not possessed of any sufficient 
immovable property within India other than the property (if any) to which the 
appeal relates. One thing that is clear is that the power may be exercised suo 
motu. It is equally clear that the exercise of the power is ordinarily a matter of 
discretion for the Court. Under the corresponding section, section 549 of the old 
Civil Procedure Code, the Allahabad High Court had taken the view that no 
general rule can be laid down by which the exercise of the discretion conferred by 
the section should be governed, and that poverty of the appellant by itself, without 
anything more ought not to be considered sufficient alone to warrant the appellant 
being required to furnish security for costs, Lakhmi Chand v. Gatto Batt, Jiwan Ali 
Beg v. Basamal*. The decision in Birendranath Mitra v. Sultan Muwayyid Zada? of 
the Calcutta High Court also recognises that the demanding of the security is really 
a matter of discretion. In England, in early days it was the practice of the Courts 
of Chancery to require security to a certaim amount for the costs of an appeal to 
be given in every case. The practice of the common law Courts was different and 
poverty alone was not considered to be a sufficient reason for demand of security. 
‘The rule under the Judicature Act altered the practice of both sets of Courts and 
provided that such security for the costs of any appeal shall be given as may be 
directed under special circumstances by the Court of Appeal. In Harlock v. Ash- 
iberry4, Jessel, M.R., observed : “ For sometime past it has been the settled practice, 
if the respondent asks for it, to require security for costs to be given by an appellant 
who would be unable through poverty to pay the respondent’s costs of the a 
if it should be unsuccessful ”. The matter was fully examined by the Court of 
Appeal in Hood Barrs v. Heriot® and the law was stated in the following terms by 
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Lord Esher: “ There is no authority which shows that the Cort is in any case 
obliged as a matter of law to make an order that security be given for the 
costs of an appeal. Itis a matter absolutely in the discretion of the Court. Where 
the liberty of the appellant is in question or where highly penal consequences will 
be entailed upon the appellant by the order appealed against, so far from thinking 
that the Court is bound in any case to make an order for security for costs, I think, 
as a general rule, the Court would not do so”’. Lord Esher went on to add: “ All 
that this Court has ever held is that poverty or inability to pay costs is a special 
circumstance, and where it exists, the Court must consider whether in the parti- 
cular case it will order security to be given. The Court is not bound in such 2 
case to order security to be given”. In recent decisions in our country more or 
less the same view has been expressed. In Kuttoosa v. Kunhamma1, Venkatasubba 
Rao, J., observed : “‘ The appellant’s poverty by itself would not be sufficient to 
warrant his being required to furnish security for costs. But that does not mean’ 
that the appellant can rely upon his own poverty as an important and decisive factor 
to resist the application on that ground”. In Venkata Rukminiamma v. Krishna- 
murthy?, the Andhra High Court has agreed with the view that the terms of Order 
41, rule 10, are very wide and leave an unfettered discretion to be exercised by 
the appellate Court and that the discretion should be judicially exercised on the 
facts of each particular case. In the instant case the lower Court had ordered 
security on the ground that the first plaintiff was a minor and the second plaintiff 
was a woman and that it would be difficult for the respondent to realise his costs 
in the event of the appeal being dismissed. In Hood Barrs’ case®, the appellant 
was a woman and poor; yet an order directing security for costs was refused on 
the ground that her liberty was in question, an order of attachment having been 
passed against her. ‘The conclusion in the instant case that the lower Court was 
not justified in directing eee on grounds of minority and sex coupled with 
difficulty regarding realisation of costs is thus warranted by authoriéy. 


BALAKRISHNA INDUSTRIAL WORKS 0. VENKATACHARI, (1954) 2 M.L.J. 290. 


Order 41, rule 1, Civil Procedure Code, provides that “ every appeal shalt 
be preferred in the form of a memorandum signed by the appellant or his pleader 
and presented to the Court or to such officer as it appoints in this behalf. The 
memorandum shall be accompanied by a copy of the decree appealed from and 
unless the appellate Court dispenses therewith, of the judgment on which it is 
founded ”. The language makes it clear that while in regard to the production 
of the judgment the Court is vested with discretion to dispense with its production 
at fhe time of. the filing of the appeal, no such power is contemplated in regard to 
the production of thé copy of the decree. The language is peremptory that the 
memorandum of appeal “ shall be accoimpanied by a copy of the decree appealed from?” 
(italics ours). . A large number of decisions have accordingly held that the accom- 
panying of the decree copy was a condition precedent to there being a valid memo- 
randum of appeal, Sirikantha Roy v. Bipra Dast, Khirodi Sundari Debi v. Fnanendranath 
Pal Chaudhuri’, Binapani Bibi v. Sashibhushan®, Chamela Kuar v. Amy Khan’. In 
Madras, in Sundaram Aiyar v. Rajeswari Muthuramalinga Sethupathi®, Kumaraswami 
Sastri, J., took a similar view and obsereved : “ Therecan belittle doubt that though 
the Second Appeal was presented in time, there was no valid presentation because 
the.memorandum of appeal was not accompanied by a copy of the decree appealed 
against. Order 41, rule 1, is imperative and states that a memorandum of appeal 
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shall be accompanied by a copy of the decree appealed against”. The instant 
case was by way of a Civil Miscellaneous Appeal but that can make no difference 
in egard to compliance with the requiremenis of Order 41, rule 1, inasmuch as 
Order 43, rule 2, lays down that “‘ the rules of Order 41 and of Order 41-A shall 
_ apply so far as may be, to appeals specified in rule 1 and other orders of any civil 
Gourt from which, an appeal to the High Court is allowed under any provision of 
law ”. The case under review also takes the view that a memorandum of Civil 
Miscellaneous Appeal filed without being accompanied by a copy of the decretal 
order is not validly cs 


Arras AHMAD KHAN v. STATE OF HYDERABAD, (1954) 2 M.L.J. 338 (S.C.). 


It is not often that the question arises as to what sentence should be awarded 
where the two Judges of the High Court hearing a ciiminal appeal are divided 
in their opinion as ta the guilt of the accused on a charge of murder and the third 
Judge to whom reference is made agrees with one of them in upholding the convic- 
tion, Section 378 of the Criminal Procedure Code provides for a resolution of 
differences of opinion in referred trials on submission of sentences for confirmation 
by the High Cour.. Section 429 applies to references to a third Judge in other 
cases. The language of the two sections is identical. It is stated: “ When the 
Judges composing the Court of Appeal are equally divided in opinion, the case, 
with their opinion thereon, shall be laid before another Judge of the same Court 
and such Judge after such hearing as he thinks fit shall deliver his opinion ‘and the 
Judgment or order shall follow his opinion”. As to the sentence which the third 
Judge may on such reference pass, in Ranpati Sttaramatah, In re1, one of the learned 
ducers suggested that the third Judge cannot pass a death sentence in a case where 

e Judge of the Bench favouring conviction thinks a sentence of transportation 
will be adequate while the other Judge of the Bench favours an acquittal ; and 
that the referring Bench can always express their opinion that in the event of the 
conviction being confirmed a sentence of transportation will be the appropriate 
one, in which case, the third Judge will be bound by the opinion. ‘The other 
learned Judge took the view that no such fetter can be imposed and that the third 
Judge may express and act upon the opinion he arrives at and can pass a sentence 
of death even though one Judge. had favoured an acquittal and the other has awarded 
a sentence of transportation for life in convicting the accused. The learned Judge 
observed: “It looks odd and strange that when one Judge favours acquittal and 
the other Judge even if he conviets would sentence him only to transportation for 
life, a third Judge can hang. But that in my opinion 1s the correct interpretation 
of section 378, Criminal Procedure Code”. It is noteworthy that though the 
question of the competence to pass a sentence of hanging or the propriety of passing 
such a sentence in such circumstances was not even touched upon, yet it has come 
to pass in Ramaswami Goundan v. King-Emperor?, that the third Judge did pass a 
sentence of death. In that case the Sessions Judge had found the accused guilty 
of murder and sentenced him to death. On appeal the Judges of the appellate 
Bench took different views. Justice Boddam was in favour of acquittal while 
Subrahmanya Ayyar, Officiating C.J., was in favour of confirming the conviction 
but reducing the sentence to one of transportation for life. He observed: “ As 
to the sentence, however, having regard to the fact that the murder was commicted 
in consequence of the deceased attempting to blackmail the accused and of her 
having threatened to disgrace him in the presence of people who were abcuf to 
assemble on the occasion of the festival at the place, I would commute the sentence 
to one of transportation for life ”. The case werft before a third Judge, Mr. Justite 
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-Bashyam Ayyangar. The latter Judge confirmed the convicfion and sentenced 
the accused to death. In doing so, the learned Judge said: ‘‘ He committed 
the murder deliberately and with a deadly weapon and I regret that I am unable 
to see any provocation or other extenuating circumstance which would justify the 
substitution of the sentence of transportation for life for the sentence of death. 
I therefore confirm the sentence passed by the Sessions Judge and dismiss the 
appeal’’. It looks in view of the language of sections 378 and 429 “ the judgment 
or order shall follow his opinion ” that the third Judge will have competency not 
only to decide on the question of guilt or innocence of the accused but also on the 
question of sentence, inasmuch as the sentence naturally hinges upon the degree of tRe 
guilt in the circumstances of the particular case. Be that as it may, apart from any 
ae of legal competency, in the instant case, the Supreme Court holds that 

€ proper sentence to be passed in such a case at least as a matter of convention 
is a sentence of transportation only. The Supreme Court observes: ‘‘ We think, 
that where the two Judges of the High Court on appeal are divided in their opinion 
as to the guilt of the accused and the third Judge to whom reference is made agrees 
with one of them who is upholding the conviction and sentence, it seems to us 
desirable as a matter of convention though not as a matter of strict law that ordi- 
narily the extreme penalty should not be imposed ”. This would make the matter 
a fortiori where the Judge confirming the conviction is himself for awarding the 
lesser penalty. i 


ÅBBU, In re, (1954) 2 M.L.J. 398. 


Section 342, Criminal Procedure Code, continues to be prolific in,regard to 
decisions given. ‘The salutary character of the rule and its import&ances from the 
point of view of the accused have come in for repeated emphasis. In Dwaraknath 
v. Emperors, the Privy Council indicated that the examination of the accused under 
that section should in every way be proper. In Tara Singh v. The State®, Bose, J., 
observed: ‘I cannot stress too strongly the importance of observing fai y 
and fairly the provisions of section 342, Criminal Procedure Code.. It is not a 
proper compliance to read out a long string of questions and answers made in the 
commital Court and ask whether the statement is'correct . . . . . He must 
be questioned separately about each material circumstance which is intended to 
be used against him. The whole object of the sectiòn is to afford the accused a fair 
and proper opportunity of explaining circumstances which appear against him. 
The questioning must therefore be fair and must be couched in a form which an 
ignorant or illiterate person will be able to appreciate and understand . . . . 
I ĝo not suggest that every error or omission in this behalf would necessarily vitiate 
a trial, because, I am of opinion that errors of this type fall within the category 
of curable irregularities. ‘Therefore the question in each case depends upon the 
degree of the error and upon whether prejudice has been occasioned or is likely 
to have been occasioned. The value of the decision lies in the fact that while 
rightly emphasising the importance of the section the Supreme Court at the same 
time points out that non-compliance meticulously with the section will vitiate 
the proceedings only if prejudice has resulted. In Bijoy Chand Patra v. State of 
West Bengal®, the Supreme Court again draws attention to this last principle, that 
it is not sufficient for the accused merely to show that he has not been fully examined 
as required by section 342 of the Criminal Procedure Code, but he must also show 
that such examination has materially prejudiced him. So also in Ajmer Singh v. 
State of Punjab t, the Supreme Court laid down : “ It is well settled that every omission 
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not in compliance With the provisions of section 342 dogs hot necessarily Vitiate 
a trial. Errors of this type fall within the category of curable irregularities, and.... 
the question whether the trial is vitiated, in each case depends on the degree of 
error and upon whether prejudice has been or is likely to have been caused to the 
accused”. The Supreme Court also held that the disregard of the provisions 
of section 342 in that case was not so gross as would justify the quashing of the 
conviction. In the instant case, the High Court felt that the questioning under 
section 342 had been rather meagre and unsatisfactory. At the same time the Court 
was satisfied that there was no miscarriage of justice as the accused knew what 


the evidence against him was, he himself having confessed to the crime and ihe -~ 


confession had been retracted for no good or valid reasons, and his answers indicated 
that he had not been prejudiced in any way. In that view, the High Cout held 
that the irregularity stood cured. 


Nookian, Jn re., (1954) 2 M.L.J. 406. 


This is an instructive decision holding that sections 435 and 439, Criminal 
Procedure Code, would not enable the appellate side of the High Court to interfere 
with non-appealable orders of the Judge presiding over the Criminal Sessions of 
the High Court or correct or rectify mistakes or errors, if any, committed during 
the trial at the Sessions. The Criminal Procedure Code treats revisional juris- 
diction as being different from and independent of appellate jurisdiction, see section 
4 (j). Absence of appellate jurisdiction may not in any way affect the exercise 
of revisional jurisdiction if such jurisdiction fas been specifically conferred on a 
Court. The District Magistrate for instance does not exercise any appellate juris- 
diction over First Class Magistrates including Sub-Divisional Magistrates but he 
has revisional jurisdiction, (In re Padmanabha.) A First Class Magistrate may be 
empowered to hear appeals, but under section 435 he cannot be empowered to 
exercise revisional jurisdiction. Appellate jurisdiction without revisional jurisdiction 
is not in any way repugnantto the scheme of the Criminal Procedure Code, and the 
conferment of a pele jurisdiction need not necessarily carry with it revisional 
jurisdiction. Till the passing of Act XXVI of 1943, a Divisional Bench of the 
High Court had no appellate jurisdiction either against a conviction or acquittal 
after a trial held by the High Court in the exercise of its original criminal juris- 
diction. Section 411-A which was inserted by the Act, in terms provides for a 
limited right of appeal but has not said anything in regard to the enlargement 
of the revisional jurisdiction of the High Court. The appeal which the section has 
ee is from the High Court exercising its original criminal jurisdiction to#he 

igh Court. In other words it is a right of appeal from the High Court to the 
same High Court. In civil matters, it is familiar knowledge that section 15 of the 
Letters Patent provides for an appeal from a judgment of a single Judge either in the 
exercise of original jurisdiction or sitting on the appellate side to a Bench of the 
High Court in certain matters. That restricted right of appeal has never been 
considered as carrying with it any revisional jurisdiction. Such being the case, 
it is clear that the existence of revisional jurisdiction need not necessarily follow in the 
wake of a right of appeal provided for. In Jamana Das v. Sabapathy Chetti®, it has 
been pointed out that both the original and appellate sides of the High Court 
constitute but one Court though the jurisdictions are different. A helpful analogy 
is also afforded by the discussion relating to the question whether a Judge sitting 
at nisi prius is a Judge of an inferior Court with reference to the Court in bane. In 
Ex parte Fernandez®, Erle, C.J., observed : “Noy can it be suggested that the Chief 
Justice sitting at nist prius is a Judge of an inferior Covrt, merely because one puisne 
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Judge or more constituting the Court in bane might grant aiid make absolute a rule 
for a new trial in a case tried before the Chief Justice ? This reduces the argument 
for the applicant to an absurdity. There never has been any doubt, there can be 
none that the Chief Justice or any other Judge sitting in nisi prius o for the 
purpose of the trial all the powers of the Court in bane necessary for the effectual 
trial of a cause, including of course the power to compel witnesses to give evidence, 
and to deal with them according to law for improperly refusing to do so. The 
Court held for the purpose is the superior Court itself sitting usually but not neces- 
sarily by one of its ordinary members with a jurisdiction limited for the time tp 

- certain special matters but with all powers of a superior Court of record as to matters 
and their incidents”. It is true that the Bombay High Court has in Krishnaji 
Vithal v. Emperor’ taken the view that the High Court in Sessions is an inferior Court 
to the High Court on the appellate side for the reason that on the passing of Act 
XXVI of 1943 the High Court in Sessions should be regarded as a new Court from 
which an appeal is provided to the High Court and that wherever there is a right 
of appeal from one Court to another the former should be deemed to be an inferior 
Court and therefore subject to the revisional jurisdiction of the latter. A. Full 
Bench of the Madras High Court has held that no new Court has come into exist- 
ence by reason of Act XXVI of 1943. In In re Nathaniel®, the learned Chief Justice 
said: “It has already been mentioned that under section 449 of the Code the 
High Court was already a Court exercising appellate criminal jurisdiction in certain 
cases. The fact that further jurisdiction was superadded to the jurisdiction aleady 
possessed by the High Court does not amount to the constitution of a new Court.” 
As already stated the analogy afforded by the observations in Ex parte Fernandez? 
makes it clear that the High Court in Sessions is not to be regarded as inferior 
to the High Court. It would follow therefore that no revision can lie from an order 
passed in the exercise of ordinary original criminal jurisdiction of the Hegh Court 
to the High Court on its appellate side under sections 435 and 439 of the Criminal] 
Procedure Code. It may also be noted that recently in Sahaba Reddy v. Venkata 
Reddy*, it was held that a Judge of the High Court as such is not subordinate to the 
High Court and the judgment dismissing a Civil Miscellaneous Appeal cannot be 
interfered with under the powers of superintendence of the High Court under 
Article 227 of the Constitution. 


Duakeswart Cotron Mts, Lro. v. COMMISSIONER oF INGoME-TAX, WEST 
BENGAL, (1955) 1 M.L.J. (S.C.) 60: (1955) An.W.R. (S.C.) 60: 1955 S.C.J. 122. 


°  , this decision of the Supreme Court again affirms the plenary nature of the 
jurisdiction of the Supreme Court under Article 136 of the Constitution and clearly 
states the circumtancts and the princigles governing the exercise of such jurisdic- 
tion. 


i It deals with an De under special leave granted against the order of the 
Income-tax Appellate Tribunal under section 33 (4) of the Indian Income-tax 
Act. Their Lordships held on the facts and circumstances of the case that it was a 
fit case for the exercise of the power under Article 1 36, because in estimating the- 
gross profit rate on sales, the Income-tax Officer and the Tribunal did not act on 
any material but acted on pure guess and suspicion. The appeal was allowed and 
the order of the Tribunal was set aside and the case was remanded with directions 

e to estimate the gross profits on sales after giving full opportunity to the assessee, 
etc. 
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Their. Lordshtps say: It being ‘an éxceptional overriding’ power, naturally 
it has to be exercised sparingly and .with caution and only in special and extra- 
ordinary situations. Beyond that it.is not possible to fetter the exercise of this 
.power by any set formula or rule.......... It is, however, plain that when the 
Court reaches the conclusion that a person has been dealt with arbitrarily or that-a 
(Court or tribunal within the territory of India has not given a fair deal to a litigant, 
‘then no technical hurdles of any kind like the finality of finding of facts or other- 
wise can stand in the way of the exercise of this power because the whole intent and 
purpose of this article is that it is the duty of this Court to see that injustice is not 
perpetuated or perpetrated by decisions of Courts and tribunals because certain 
laws have made the decisions of these Courts or tribunals final and conclusive ”. 
Their Lordships also state that the limitations whatever they be are implicit in the 
nature and character of the power itself. 


Under the Indian Income-tax Act, the Tribunal is the ultimate Judge of fact. 
The jurisdiction of the High Court under section 66 is only advisory and is limited 
to answering questions of law that may arise out of the order of the Tribunal under 
section 33 (4). In this case the Tribunal had held no question of Jaw arose and 
dismi the petition to state a case. The asessee therefore applied to the High 
Court for the issue of a mandamus under section 66 (2) and this was summarily 
dismissed. The High Court also refused leave to appeal to the Supreme Court. 
Thus all the remedies open to the assessee under the Income-tax Act had been 
exhausted. 


‘The decision under review clearly says that even if by law the decisions of Courts 
or Tribunals are made ‘final and conclusive, it is open to the Supreme 
Court to imterfgre to advance the cause of justice. In Pritham Singh v. The State}, 
their Lordships state that the Court can grant under this Article special leave in 
civil cases, criminal cases, income-tax cases and in cases which come before different 
kinds of Tribunals and in a variety of other cases. Accordingly the Supreme Court 
has interfered under this Article with the decisions of Election and other Tribunals. 


Their Lordships approve the Full Bench decision of the Lahore High Court 
in Seth Gurmukh Singh v. Commissioner of Income-tax, Punjab*, regarding the principles 
an assessment under section 23 (3) of 
the Indian Income-tax Act. While the Income-tax Officer is not fettered by the 
technical rules of evidence and pleadings and is entitled to act on material which 
may not be accepted as evidence in a Court of Law, he is all the same not entitled 
to make a pure guess and make an assessment without reference to any evidence or e 


In dealing with the facts, their Lordships held that the Tribunal had violated 
certain fundamental rules of justice in reaching its conclusions : 


Dep (1) In not disclosing to the assessee the information supplied to it by the ° 
artment. 


(2) In not giving any opportunity to the assessee to rebut the material fur- 
nished to the Tribunal by the Department. 


(3) In declining to take all the material that the assessee wanted to produce 
in support of his case 5 


and their Lordships add that the failure to do s® meant that the assessee hdd not 
had a fair hearing. 
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Ganot REDDI v. STATE OF ANDARA, (1954) 2 M.L.J. 462. 


The principal purposes of a police investigation are to detect the offence, arrest 
the accused, and to file a charge sheet before the competent Court. Section 160, 
Criminal Procedure Code, provides for this purpose for a police officer requiring 
the attendance of any person seeming to be acquainted with the circumstances 
of the case. According to section 161, the police officer may examine orally such 
person attending as to the facts and circumstances of the case and the deponent 
is bound to answer any' questions put to him unless they would tend to incriminate 
him. ‘he police officer is not bound to record verbatim what the various wit- 
nesses have to tell him. Gunwa Vannan, In re1, recognised that it was not the duty 
of the investigating officer to do more than record a gist of the statemeats made 
to him. Under section 172, the police officer making an investigation must compile 
a diary day by day. Naturally the diary could not be compiled from memory 
and in fact it may even be undesirable to so compile. ‘The record of the gist of the 
statements if made will certainly be helpful for the purpose. In 1945, by Act II 
of 1945, section 161 was amended. It was provided: “ The Police Officer may 
reduce into writing any statement made to him in the course of an examination 
under the section and if he does so, he shall make a separate record of the state- 
‘ment of each such person whose statement he records”. ‘The scope of the amend- 
ment and its object fell to be examined in Bheemavarappu Subba Reddi, In re.? It 
‘was pointed out that in the first place the new provision was not intended to make 
it incumbent upon the investigating officer to record a statement in greater detail 
than was the practice prior to the amendment, and that the provision was intended 
to hit at the practice of writing against the names of certain witnesses that they 
‘corroborated the statement cf the earlier witness. It was also pointed out that 
it was not tHe law that the police must record the individual statements under 
section 161 which specifically states that he may and not that he must reduce the 
‘statement of a witness into writing, and that to expect the investigating officer 
to record the statement of every person examined with the same meticulous care 
as a Court records a deposition will not be justified particularly where the investi- 
‘gation cannot be done in a leisurely way but requires very prompt action. Where, 
however, there are no reasons of urgency precluding the recording of each statement 
separately or where there are no exigencies of the situation making such recording 
undesirable, it is considered desirable that the statements should be recorded sepa- 
rately. For if the Police Officer so decides and a statement is taken from the indi- 
vidual witness then under section 162 it may be used in the circumstances provided 
in that section. Venkatarainam, In re, also makes it clear that under section 161 (3) 
where a police officer reduces to writing any statement made to him in the course 
of an examination under the section he must make a separate record of the state- 
‘ment of each such person whose statement he records and that failure to do so is a 
‘clear violation of a mandatory provision. ‘It is explained that the failure to do so 
very often results in the earlier statements of these witnesses not being available 
to the accused and the Court will not be in a position to test the veracity of these 
witnesses. ‘The instant decision reiterates the principle indicating that the state- 
ment need not be made verbatim and a contravention of the section is not a curable 
irregularity and will vitiate the trial. 


KARNATAK VEGETABLE Ons AND REFINERIES, LTD. v. MADRAS INDUSTRIAL 


UNVESTMENT CORPORATION, Lro., (1954) 2 M.L.J. 467. 


. This case decides an interesting point. Itelays down that a secured oreditor 
may present a petition for the winding up of a company and af he does so he does 
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not thereby elect to give up his security or lose his right to it, buf that the creditor’s 
right would be subject to the Court’s discretion. It lays down further that where 
the general body of creditors are against a winding up, and winding up will be 
for the benefit of the petitioning creditor only but not of the creditors generally 
the Court has discretion to refuse to make the order. In bankruptcy proceedings 
in England, it is a rule that a petitioning creditor in order to obtain adjudicatian. 
should be an unsecured creditor,or if he was a secured creditor he should abandon. 
the security or value it and aver that even after giving credit to it a balance would. 
remain due and payable to him. Such a rule does not however obtain in a windin 
up proceeding. In Moor v. Anglo Italian Bank", Jessel, M.R., said: “ What 
plaintiffs say is this : they say, that a petitioning creditor in bankruptcy, in order 
to obtain adjudication must be an unsecured creditor. That is quite correct in 
this sense, that he must be a creditor who either never had a security, or if he has 
one, has given it up or valued it, asserting it to be less in value than the debt, and’ 
who presents his petition as well-founded on the balance of the debt after setting 
off the value of his security and that balance must amount to a certain sum. That is 
quite true in bankruptcy to obtain adjudication, but there are no such rules in 
winding up”. The learned Master of the Rolls went on to remark that the winding 
up is equally good whether obtained by a secured creditor or an unsecured creditor. 
It is however one thing for a secured creditor being competent to maintain a petition 
for the winding up of a company, but it is a different thing whether the application 
would be granted. An unpaid cieditor has a prima facte right to a winding up order 
whether he is a secured creditor or unsecured creditor. It was stated in In re Uru- 
guay Central & Hyguerites Railway Company of Monte Video*, that as a general rule an 
unpaid creditor of a company is entitled to a winding up order ex debilo justitiae 
but that rul is subject to exceptions. One such exception will be where all the 
other creditors oppose the petition and it appears that the petitioning creditor will 
not be in a better position by obtaining a winding up order. In In me Great Western 
(Forest of Dean) Coal Consumers Co.*, the company whose liquidation was sought was 
just emerging from a period of loss to one of profits and the prospects were encour- 
aging and a number of creditors were opposed. to the winding up. In directing 
an adjournment of the petition for six months, Fry, J., observed : “As against the 
company, I conceive that prima facie a person who is shewn to have a debt which. 
the company does not satisfy has a right ex debito justitiae to a winding up order. 
But that prima facie right may be rebutted, and especially as against other ci editors, 
the moment it is shown that there is a large mass of other creditors who aie opposed 
to the winding up. . . . . And in my judgment the Court ought to consider, 
not merely the number of opposing creditors and the value of then debts, but ought 
to have some regard to the reasons which they adduce for the conclusion which 
they have arrived ”. The fact that the petitioning creditor cannot gain anything 
-bythe winding up order will also be a relevant consideration. Thus in In re Chapel 
„House Colliery Co.4, itewas held by the Court of Appeal that although as a general 
rule an unpaid creditor of a company*which cannot pay its debts is entitled to a 
winding up order, that order will not be made when it is shown that the petitioning 
creditor will gain nothing by a winding up order, and, a fortiori, it will not be made 
under those circumstances if the other creditors oppose it. If once the circumstances 
show a case for a winding up order it will be irrelevant if the petitioning creditor 
is a debenture holder. In In re Borough of Portsmouth (Kingston, Fratton & South 
Sea) Tramways Co.*, Stirling, J., stated : “It is admitted that an ordinary creditor 
of a company might present a petition to wind up the company and obtain an 
order upon it. I fail to see why a debenture holder whose debt is payable and 
whe has exhausted all his remedies except a winding up petition without obtaining 
payment of his debt should be in a worse position than an ordinary creditor who 
hhas'.ne security on the ‚undertaking. The Court will have discretion to, refuse 
a winding up orde: even whtre the petitioner may be benefited if it is clear that 
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_the general body. of creditors will derive no benefit from any such order. The 
“matter was considered in In re Greenwood & Co.1 The Court held that an unpaid 
creditor of a company is not entitled to a winding up order unless he can show that 
the general body of the creditors will derive benefit from the orde: bemg made and 
that it is not enough for him to show that he himself will be benefited by it. In 
the case unde: review, in resisting the winding up petition it was urged by the com- 
pany that the creditor had ample security for nis ebt ; there was no averment that 
the security was insufficient, that the creditor had never sought additional security 
hom the company on the ground of insufficiency of the security already possessed 
by him and that except for that creditor no other creditor desired that the com- 
pany should be wound up and that in fact no useful purpose will be served by the 
windng up except the realisation by the petitioner of his security. The Court 
had found on the evidence that a winding up would be against the wishes of the 
. majority of the creditors and that the winding up will benefit only the petitioning 
creditor. In the circumstances it was held in accordance with the principles of 
law set out supra that a winding up order should not be passed. 


LAKSHMINARAYANA v. RAMANNA, (1954) 2 M.L.J. 69 (Andhra). 


The Civil Procedure Code does not provide for the cancellation of a sale on the 
ground that the decree in execution of which the sale was held has been set aside 
on appeal. Order 21, rule g2, states : Where no application is made under rule 89, 
rule go or rule gr or where such application is made and disallowed, the Court 

- shall make an order confirming the sale and thereupon the sale shall beccme abso- 
late ”. . There is no provision for an application for the confirmation of the sale ; 
hence, confirmation follows automatically. Once a sale has taken place the Court 
has no jurisdiction to decline confirming it unless the specified objections, namely, 
those covered by rules 89, go or 91 have been taken and sustained. In Sorimuthu 
‘Pillai v. Muthukrishna Pillai? it was recognised that under Order 21, rule 92, the 
‘confirmation should follow automatically after an execution sale has taken place 
when no such application as is referred to in )ule 92 was made or was made and 
disallowed. In Seth Nanhelal v. Umrao, Singh*, after a sale in execution of a decree 
had been held and a third party had purchased the property at the Cowmt auction 
sale, the parties to the sult entered into a compromise under which the decree 
became satisfied. The effect of such an arrangement on the rights of the Court 
auction- urchaser was considered by the Privy Council and Sir George Lowndes 
observe “ Order 21, rule 2, which provides for certification of an adjustment 
come to out of Court clearly contemplates a stage in the execution proceedings 
when the matter lies only between the judgment-debtor and the decree-holder 


and when no other interests have come into being. When once a sale has been e 


effected, a third party interest intervenes, and there is nothing in this rule to suggest 
- that it is to be disregarded. The only means by which the judgment-debtor can 
get rid of a sale which has been duly carrsed out are those embodied in rule 89”. 
It was held accordingly that when once a sale has been duly effected it is not com- 
petent to the decree-holder and the judgment-debtor to get rid of it by merely assert- 
ing that the decree has been adjusted or satisfied out of Court. The decision makes 
clear how imperative the terms of Order 21, rule 92, are and how a sale duly held 
cannot be affected by any adjustment between the judgment-debtor and the decree- 
holder in regard to the decree. An earlier ruling of the Nagpur Chief Court had 
reached a similar conclusion. though it was recognised that it may make a difference 
if the decree-holder himself was the Court auction-purchaser in execution of, his 
decree. , Thus in Shanker v. Jawaharlal, it was stated that a mere intimation by, the 
_decree-holder. before the confirmation of the sale that his decree is satisfied will not 
relie the Court of its imperative duty, to confirm the sale in the pate ‘of me 
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auction-purchaser ; that if the decree-holder is himself the’ aut jon-purchaser and 
the intimation affects none else but himself and if as a result'of the declaration he 


releases in favour of the judgment-debtor whatever right he acquired by the auction 


the Court may be justified in acting on the declaration ‘and setting aside the sale ; 


_but if an outsider has purchased at the auction, his rights cannot be lightly ignored 


simply because the decree-holder so intimates and even the judgment-debtor joigs 
in intimating that the decree being otherwise satisfied the execution should cease 
from the moment. The Court added that if such intimation were acted upon 
very serious consequences would enure to a third party auction-purchaser. Whether 
the confirmation of an execution sale can be refused on the ground that the decree 
in execution whereof the’ sale had been held had been cancelled has been considered 
in a number of decisions. In Bordichand v. Ganpatrao}, it was laid down by Stone, G.J. 
and Vivian Bose, J., that a sale in execution of a decree cannot be set aside even if 
the decree was reversed and that the mere fact that the sale has not been confirmed: 
makes no difference when it is bound to be confirmed. The Madras High Court 
considered the question in Ambujammal v. Thangavelu Chettiar®, where Wadsworth, J., 
observed : ‘‘ There is no provision in the Code for the cancellation of a sale merely 
because of the cancellation of the decree and though it is in accordance with justice 
that a person who has succeeded in appeal should get from the opposite party such 
restitution as is possible there is no principle of justice whereby an innocent third 
party who purchased in a valid auction held by the Court should be deprived 
of his property merely because the decree under which the sale was held was can- 
celled in appeal ”. The executing Court can therefore confirm the sale in execution 
of the decree notwithstanding that on the date of the confirmation the decree had 
been set aside on appeal and had ceased to have a juridical existence. In the 
instant case, the decree in execution of which the sale had been held was a decree 
which had been obtained ex parte. Subsequent to the sale, the ex parte decree was 
set aside, and thereupon the question arose whether the sale would bê binding. 
It was held there was no reason for not applying the general principle that a sale 
in favour of a third party in execution of a decree validly held cannot be set aside 
on the ground that i decree had been cancelled, and that whether a decree is an 
ex parte decree or a decree on merits it is a valid decree till it is set aside or modified 
in.accordance with the procedure prescribed by the law. The instant case thus 
constitutes a development or rather a logical application of the principle that an 
execution sale in favour of a third party will not be affected by the cancellation 
of the decree. 
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SuBBIAH MOOPANAR 2. VENKATARAMAN AYYANGAR, (1954) 2 M.L.J. 509. 


Despite its seeming simplicity the language of section 69 of the Contract 
Act is somewhat baffling in regard to its precise meaning. ‘The section states: 
“ A person who is interested in the payment of money which another is bound by 
“law to pay, and who therefore pays it is entitled to be reimbursed by the other ”. 


e it has been recognised that the section lays down a wider rule than appears to be 


supported by English authority. In the circumstances, the language of the section 
has to be construed independently of the English common'law doctrines. In 
dealing with the rights of parties making payments, in Ram Tuhul Singh v. Bisseswar 
Lal®, the Privy Council observed: “It is not in every case in which a man has 
benefited by the money‘of another than an obligation to repay that money arises. 
The question is not to be concluded by nice considerations of what may be’ fair 
and proper according to the highest morality. To support such‘a suit there must 
be an obligation express or implied to repay. It'is well settled that there’is no 
‘such’obligation in the case of a voluntary payment by A’of B’s debt”. The require- 
ment of law is that A in the-illustration should not be an impertinent intervenor 
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or a volunteer., Im the language of section 69 he must be a person “interested 
in the payment of money which another was bound by law to pay.” It has’been 
suggested that the words “‘interested,in the payment of money ” cover the appre- 
hension of any kind of loss or inconvenience or of any detriment capable of being 
assessed in money, Tulsa Kunwar v. Jageshar Prasad}, Subramania Ayyar v. Vengappa Reddi’. 
In Munni Bibi v. Trilokt Nath®, the Allahabad High Court has expressed the view 
that a person interested in making the payment does not mean that his interest 
should, be such as would. stand the test of a judicial trial and that it will suffice if 
the person paying honestly believed that his interest required that it should be made. 
Ia Subramama Ayyar.v. Vengappa Reddi*, property purchased by the plaintiffs fom 
the defendant had been attached before judgment by a third party for recorvery 
of the debt due by the defendant. The plaintiffs paid the money and subsequently 
brought a suit against the defendant br reimbursement. The Court approved 
ef, the statement that the words “interested in the payment of money” might 
include apprehension of any kind of loss o1 inconvenience or at any rate detriment 
of any kind capable of being assessed in money. The Court expressed a doubt 
whether the word ‘interest ° covers any interest other than, pecuniary. In Mojiram 
v. Sagarmal*, the plaintiff hadsmade a gift of property to the family deity divesting 
himself of all rights.. The defendant.was appointed manager. The plaintiff spent 
moneys over. payment of salaries to pujaris and othe servants of the deity and 
sought to recover the amount from the defendant. It was held that the plaintiff, 
was not entitled to recover the amount from the defendant as. he could not be said 
to be a person ‘ interested in the payment of money which another was bound by. 
law to pay’ within the, meaning.of section 69 and that he was in effect a volunteer, 
An instructive decision on the matter is the ruling of the Nagpur High Court in 
Banwarilal v.' Rajkishore5, where it was’ pointed::out that itj is well settled that an 
obligation to repay money which another has paid and by which a:person is bene- 
fited does hot arise in! every case, that section. 69 applies only if the obligation of the, 
other to pay was in existence at the date when the payment in respect of which, the. 
suit is laid was made, that it is necessary that the person who made the payment 
was one interested in making the payment, and that that,interest must be in order. 
to avert some loss or to iprotect some interest which would otherwise be lost to the 
plaintiffs: - In Krishnan Namboodnipad v. Kamath Ambu Kurup®, a mortgagee in posses- 
sion had defaulted.in payment of Government revenue:, The mortgagor paid the 
same. ' It was.held by Curgenven, J., that in the circumstances the plaintiff mort- 
gagor can claim. reimbursement under section 69. It. is. truethat in English law: 
it is not sufficient to found a claim for reimbursement that the,person paying, was 
interested in making the payment. He. must also'have been compellable in Jaw. 
to pay. It is also true that the observations in Banwarilal’s case may suggest that. 
the interest-contemplated by section 69 is one by way of averting a loss to the plain- 
tiff. But a number of decisions have construed the words more liberally and itis 
also the view of Messrs. Pollock & Mulla that the interest reqyired by section 69 
will include even the apprehension of any „inconvenience or at any ‘rate,of any 
detriment ‘capable of being assessed in money’. In the decision under notice 
usufructuary mortgagees who under the law were bound to pay the cist due to the 
zemindar in respect of the lands in their possession had not paid the same. A 
purchaser'from the mortgagor after discharging the mortgage amount and taking 
possession of the properties from the .mortgagees paid the arrears of cist and sued 
for the recovery of the amount from the mortgagees., It was held that he was a 
person * interested in the payment of. money which another was bound, by law. to 
pay * within the meaning of section 69 and can recover the amount from the mort- 
gagees. i“ 4 (ace on eS fg Gk ak igh . i 
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Kupruswami GouNDAR 0. MuTHUsWAMI GOUNDER, (1954) 2 M.L.J. 514. 


This decision deals with an interesting point of equity arising in execution 
Order 34, rule 5 of the Civil Procedure Code provides for the passing of a final 
decree in a suit for sale of the mortgaged property directing that the mortgaged 
property or a sufficient part thereof be sold and the proceeds dealt with in the 
manner provided in that behalf. An interesting question arises as to the order in 
which the mortgaged property is to be sold where such property consists of more 
than one item. Where the moitgage deed itself provides in what order the several 
items are to be sold, it will not be open tothe decree-holder to change that orde?. 
Ordinarily if the proceedings are taker against the original mortgagor himself 
and no other party is being prejudiced, the mortgagee selects the items of mortgaged 
property which he would like to get sold first. He may appreciate and be alive 
to the difficulties of litigation defect in title, claims of third parties or insufficiency 
of the assets, and in consequence may not be desirous of putting up a particular 
item for sale first. On the other hand without prejudice to the mortgagee there 
may be intervention of rights of third parties and it may be just and equitable 
to put up properties for sale in an order different to' that in which the mortgagee 
desires to sell them. ‘The matter is not covered by any compelling authority holding 
that the mortgagee is an absolute master of the situation and can dictate to the 
Court the order in which he would sell the mortgaged property. While it is true 
in a general way that every bit or item of the i aed property is equally liable 
for the payment of the mortgage money, there is ample authority suggesting that 
the Court has a discretion in fixing the order in which the several items of the mort- 
gaged property shall be put up for sale. In Appayya v. Ramayya', it was held that 
under section 88 of the Transfer of Property Act the Court may order that a portion 
sufficient to discharge the plaintiff’s debt be sold and if a particular parcel is sufficient 
and if the plaintiff cannot possibly be prejudiced by such a sale, it may Be open to 
the Court to direct in the decree itself its sale before other property. In Raghava- 
chariar v. Krishna Reddi?, Schwabe, C.J., took this to mean that where there is no 
prejudice to the mortgagee it is competent to the Court to direct in the decree itself 
the order of sale, but in the execution of the decree for the sale of the land one 
item may be sold first and, if the sale proceeds thereof are sufficient the sale of the 
other items may be stopped. It was held that in executing a mortgage decree the 
Court can direct, at the instance of any person interested in some of the mortgaged 
items, the sale of some items of the mortgaged properties first before selling the 
other items provided always that the mortgagee as such is not prejudiced. Similarly. 
in Ramaswamy Chetty v. Madura Mills Co.°, it was held that the Court had discretion 
in selling the mortgaged properties in any order it apears to it to be just. In Nara 

e yanaswami Chetty v. Vellaiya Pillai‘, it was observed that it is true that the mortgagee 

deerec-holder is entitled to execute his decree against any of the mortgaged properties 

and it may be that a person who is not entitled to the benefit of marshalling has 
no right to demand that the decree-halder should execute his decree in a particular 
manner. The position was summed up categorically in Kaiser Beg v. Sheo Shankar 

Das®, that a mortgagee has a permanent right to have his claim satisfied by sale of 

every part of the mortgaged property, but he i» not ertitled to dictate ta the Court 

the order in which such property is to be sold. In the instant case in selling some 
of the items of the mortgaged property, the mortgagor had given an undertaking 
to the purchaser that he would dicharge the mortgage fiom the other items of the 
hypotheca. The case was found to be one where the purchaser was not entitled 
to the statutory relief of marshalling under section 81 of the Transfer of Property 

Act. The Court however found that there were very good reasons for the under- 

taking given by the vendor-mortgagor to the purchaser. It was held that the equi- 

ties required that the purchaser should not be left to the arbitrary mercy of the 
> 3 e P zi 
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.decree-holder in execution and the fact that the case will not come within section 
81 will not exclude the application of the principle of equity that where there is 
no prejudice to the mortgagee as such, the Court may direct the order of sale of 
the mortgaged items in a pa:ticular manner in a proper case. 


RAMACHANDRA J. SEENIATHAL, (1954) 2 M.L.J. 573- 

One of the questions dealt with in this case is whether in a suit for partition 
‘by a Hindu widow in virtue of her rights under the Hindu Women’s Rights to 
Property Act of 1937, the imposition of restrictions on-her rights so far as hei share 
th liquid cash is concerned will be justifiable. It will be a debatable question 
-whether imposition of restriction on the enjoyment of property merely on the ground 
-of the sex of a person will be in conformity with the spirit of the Constitution. “The 
nature of the Hindu widow’s estate has often been the subject of consideration by 
‘the Courts. In Moniram Kolitav. Kei Kolitani1, the Judicial] Committee observed that 
a female heir inheriting the property of a male does not take merely a life interest 
in the property, that the whole estate is for the time being vested in her and she 
represents it completely though her powers of alienation are restricted and she does 
not become a fresh stock of descent: In Janaki Ammal, v. Narayanaswamt Ayyar*, the 
Privy Council remarked that the rule of the Hindu law with regard to the nature 
of the widow’s estate may have been subject to various forms of expression but in 
substance it is not doubtful, that her right is of the natwe of a right to property, 
her position is that of an owner, that her powers in that character are however 
limited and that so long as she is alive no one has any vested interest in the succes- 
sion. The limitations imposed on her powers relate to her dealings with the corpus, 
it having been repeatedly recognised that she has absolute powers ove: the income 
from the property and that she is not bound to save and economise or account to 
any one in respect of it. Since in regard to the corpus she has no powers of dis- 
position in the absence of legal necessity or benefit, questions have naturally arisen 
as to how to safeguard the corpus particularly where it is movable property. Apro- 
pos of the matter, in Cossinath Bysack v. Hurrosoondery Dossee®, it was felt that an order 
for the preservation of the corpus of movable property, cash allotted to a Hindu 
widow can be made in the partition suit itself if it was proved to the satisfaction of 
the Court that danger of such property heing wasted can be apprehended from the con- 
duct of the widow. In Biswanath v. Khantomani‘, the Court obse: ved : “The principle 
that a Hindu widow is entitled to uncontrolled possession of property, movable 
or immovable, of her deceased husband, is clearly laid down by Lord Gifford in 
Cascinath Bysack v. Hurrosoondery Dossee3. The general apprehension of danger 
that if personal (movable) property be entrusted to the widow, ther is every proba- 
bility of its being parted with, and if so, it may not be recovered is an element which 
cannot be allowed to exist or considered consistently with the views of the Privy 
Council in the case last cited. The danger must be established not as a matter 
of probable speculation but as one of reasonable certainty,io the satisfaction of 
the Court. The principle therefore is that so long as there is no proof of any acts 
of waste or of acts warranting any apprehension as to waste theie can be no justifi- 
cation for putting any restrictions on the enjoyment by the widow. In Kamala Bala 
v. Jiban Krishna’, in a suit for partition by a pre-deceased son’s widow the lower Court 
had directed with regard to the money allotted to her share under the preliminary 
decree that it should be held in non-negotiable securities with liberty to apply to 
the Count in case she had to transfe: them on the ground of legal necessity. On 
appeal the order was set aside and it was directed that the entire cash should be 
handed over to the widow without any restriction whatsoever. The Court however 
recognised that where there is danger to the property the imposition of restriction 


will be justified. The instant decision follows the law as expounded in these casts. 
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CHELLA v. CHINNASWAMI Namu, (1954) 2 M.L.J. 601. + ‘| 
’ ' ‘ fi spt Pai "i, ©, J $ 

‘Order 23, rule 1 (1), allows the plaintiff at any time after the institution of.a. 
suit to withdraw his suit. ‘Rule 1 (2) provides that where the Court is satisfied. 
(a) that a suit must fail by reason of some formal defect, or (b) that there are ather 
sufficient grounds for allowing the plaintiff to institute a fresh suit for the subject- 
matter of a suit, it may on such terms as.it thinks fit, grant the plaintiff permissién. 
to withdraw from such suit with liberty to institute a fresh suit in respect of the 
subject-matter of such suit., Two questions of importance have arisen in regard 
to the application of these provisions, namely, (i) where the Court permits on ters 
the withdrawal ofa suit with liberty to bring a fresh suit and a second suit is brought 
without compliance with the terms what is the effect of the non-compliance with. 
the terms? (ii) where the terms relate to the payment of costs before the institu- 
tion of the second suit and the suit is instituted without paying the costs in full has 
the Court power to extend the time for the payment of the balance of the costs 
under, section 148 of the Civil Procedure Code? On these matters there is a 
cleavage of judicial opinion, , In regard to the first question, the matter was con- 
sidered by the Calcutta High Court in Shital Prosad v. Gaya Prosad1. It was held 
that until the costs were paid the permission to withdraw was not operative and so 
there .would be no withdrawal with liberty to bring a fresh suit. It is as if. the 
original suit was still pending. Jenkins, C.J., observed : ‘‘ The result was that 
until there was such withdrawal the former suit ‘was still pending. This Tn 
to me to be the literal meaning of the words of section 373 which is now. reproduced 
in effect under Order 23 and_is in accordance with the view of the English authori- 
ties on a cognate proyision, for. in Edginion v. Proudaman’, it was decided that where 
the plaintiff instead of paying costs went on with the original suit and obtained a 
verdict the Court refused to set aside the verdict. When a plaintiff has obtained 
leave to withdraw upon payment of costs it is his duty to pay the costs at once, for 
until they are paid there is no withdrawal with the permission of “the Court”. 
In other words, according to Jenkins, C.J., what the Court allows is not a with- 
drawal and an institution separately but a withdrawal and an institution on cer- 
tain conditions.; ‘The whole is one order and the one part cannot'be severed from 
the other., A different, view has been taken in Seshayya v. Subbayya®. In that 
case, the condition imposed, was that the costs of the first suit must be paid before a 
second suit was brought, but no date had been specified., In an earlier case Fischer v. 
Nagappa Mudali*,’ where an order had been made giving permission to bring a 
fresh suit on condition of paying the costs before a specified date it was held that a 
second suit would be barred if the costs had not been paid by that date. In Seshayya’s. 
case®, the principle was held to be equally applicable though in that case there 
was no date specified for the payment of the costs. Phillips, J., pointed out that 
inasmuch as rule 1 (1). of Order 23, entitles the plaintiff to withdraw his suit at any 
time no permission of Court is necessary for that purpose. Consequently rule x (2) 
referring to the Court on terms allowing the withdrawal of the suit with liberty to. 
bring a fresh suit should be understood and as prescribing the terms for the bring- 
ing of the fresh suit and not as having anything to do with the withdrawal. Accord- 
ing to Phillips, J., the Order 23, rule 1 (2), is separable into two parts, one allowing 
the withdrawal, which ipso facto carries with it a dismissal of the suit ; and the other, . 
allowing the institution of a fresh suit upon complying with the conditions laid down 
by the Court ; and the withdrawal being complete the plaintiff could not upon 
failure, to comply with the conditions prescribed elect to treat the original suit 
as still pending. Referring to the view of Jenkins, C.J., the learned Judge observed = 


© ¢ “That seems to'me to overlook the provisions of Order 23, rule 1 (1) ‘which 
gives a plaintiff power to withdraw his siut at any time without permission of the 
Court.. Consequently, I think, that we must read the latter part of clause 2 (b) 
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ası referring not toepermission to withdraw a suit as well as a permission to, institute 
a fresh suit in plact of the one which.has been withdrawn. Inasmuch as the with- 
drawal of the suit does not require the permission of the, Court it must be’ taken 
that the first suit is withdrawn when,the order.is passed and that the. permission 
granted refersionly to the filing. of the suksequent suit on certain conditions. If 
the first suit is still pending as held in the above case it would be open to the plain- 
tif to obtain permission under Order. 23, and instead of complying with thescon- 
ditions of such permission to-go to the Court and demand that. the trial on his first 
suit should be proceeded with, and ,this could be done however long the interval 
might be”. The Madras view has been preferred in Shidramappa Mutappa v. 
Mallappa Ramachandrappa!, while the view of Jenkins, C.J., has been preferred in 
Syed Quazi v. Lachman*®, With all respect to Phillips, J., while it is true that under 
rule 1 (1) the plaintiff has power to withdraw the suit without the permission oJ 
the Court rule 1 (3) makes it clear that if the withdrawal is without the permission 
contemplated in rule 1 (2) then he shall become liable for such costs as the Court 
may award in addition to other results. The language of rule 1 (3) itself makes 
it clear that the permission in rule 1 (2) is a permission to withdraw also. As to 
the question whether the Court has power under section 148 to extend the time 
for the payment of the balance of the costs remaining due even after the second 
suit has been instituted, while the Bombay High Court has held in Ramakrishna 
Limmappa v. Hanumant Patgavi®, that the condition should be strictly complied with 
and if the condition is not fulfilled the second suit cannot be deemed to be properly 
filed and is liable to be dismissed, the Patna High Court has in Syed Qazi v. Lachman?, 
held that the Court has in such cases power under section 148 to extend the time 
for the payment of the balance of the costs. The instant case has taken the same 
view on. this matter as the Patna High Court. The first of the questions discussed 
did not arise in this case for the consideration of the Court. 


AMJAD SHEIK v. THE STATE, A.I.R. 1955 Cal. 14r. 


In this case a question of considerable importance was decided by a Bench of 
the Calcutta High Court, viz., whether a Sessions Judge is not entitled under section 
497 (5), Criminal Procedure Code, to cancel the bail which he himself has granted 
under section 498, Criminal Procedure Code. The contention on behalf of the 
accused was that section 498, Criminal Procedure Code, is not in any way connected 
with or controlled by the provisions of section 497, Criminal Procedure Code. This 
contention was advanced on the strength of the decision in Ahmed v. The Crown’, 
which referred to three earlier cases, viz., Local Government v. Gulam Zilani®, Mohammed 
Ibrahim v. Emperor® and Crown Prosecutor v. N. S. Krishnan’. These cases took the 
view that sectfon 494, Criminal Procedure Code, is independent of section 497; 

Criminal Procedure Code. In a later decision, Fayaramados v. Emperor®, the Privy 
Council, however, took a different view. The question for fecision in that case 
was whether the High Courts in India had power to grant bail to a person who had 
been convicted and sentenced to imprisonment, and to whom the Privy Council 
had given special leave to appeal against his conviction and sentence, and the 
Privy Council held that in truth the scheme of Chapter XXXIX of the Criminal 
Procedure Code, relating to the granting of bail is that sections 496 and 497 
provide for the granting of bail to an accused person before trial and the other 
sections of the Chapter deal with matters ancillary or subsidiary to that provision. 
The Calcutta High Court following this view, held that section 498, Crimi 

Procedure Code, does not really grant the High Court or the Court of Session a 
power independent of the earliar sections, and that what it really does is to extend 
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NOTES OF RECENT CASES. 


iirc J. Agasthiappa Mudaliar v. Arunachala Mudaliar. 
7th September, 1954. W.P. No. 1 of 1954. 


Madras Village Panchayats Act (X of 1950)—Rules under—Rules Jor election of 
members and Presidents of major and minor Panchayats—Separate and independent—E lection 
to minor panchayats—Time of completion of polls—If should be notified—Number of votes 
to be cast—Rules 2 (2) (b) and 8—Scope of. 

Separate sets of rules have been framed by the State Government for election 
of members and Presidents of major and minor Panchayats. The validity of a 
given election has to be decided only. with reference to each set of rules, and there 
is no justification at all for importing the rules relating to one set of offices to the 
rules governing the election of another set of offices. It is against the ba und 
afforded By the rules as a whole for the conduct of election of Presidents of minor 
Ranchayats that rule 2 (2) (b) of the rules for the conduct of election of Presidents 
of minor Panchayats has to be construed. There is nothing in the aforesaid rule to 
indicate the hour when the election should terminate. The rule only requires the 
officer to specify the hour at which the election should commence. There is nothing 
in rule 8 of the said rules to show that the rule-making authority contemplated a 
voter electing a President exercising more than one vote whatever may be the 
number of candidates seeking election to that office of president. 


K. Kalyanasundaram for V. T. Rangaswami Aiyangar (Public Prosecutor) for 
Petitioner. 

R. Gopalaswam. Atyangar, M. M. Ismail for the Special Government Pleader 
(V. V. Raghavan) for Respondents. 


R.M. —— Petition dismiss?d. 


Somasundaram, F. Public Prosecutor v. Lakshmanan Chettiar. 

22nd September, 1954. . Crl. A. No. 80 of 1954. 

Madras Village Panchayats Act (X of 1950), section 103, Proviso—Limitation for 
prosecution for failure to take out licence—Scope of. 

The twelve months period of limitation for prosecution imposed by section 103 
of the Madras Village Panchayats Act is applicable to cases where permission is 
required but no period is specified during which the permission will be enforced. 
In the case of licences which are generally for a period of one year, the first portion 
of the proviso to section 103 would apply and not the second portion of the proviso. 

The expression “ any action taken by any authority ” in clause 13 of Schedale 
ITI of the Madras Village Panchayats Act transitory provisions is wide enough to 
include the passing of a resolution by a Panchayateand the issuing of a notification. > 

The Public Prosecutor (V. T. Rangaswami Ayyangar) for Appellant. 

K. Krishna Menon for (Accused) Respondent. 
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Ramåswami Gounder, 7. Rathnam Naicker o. Mani Naicker. 
27th October, 1954. l C.R.P. No. 1188 of 1952. 


Madras Buildings (Lease and Rent Control) Act (XXV of 1949), section 7 (2) (b)— 
Using the building for a purpose other than that for which it was leased—Nature and quantum 
of proof—sSolitary instance of the commission of an illegal act on the premises—If amounts to 
user for an tllegal purpose. ; 

Merely because a tenant played cards for stake in the building in his occupation 
on a solitary occasion and was convicted under the City Police Act, it is almost 
fantastic to say that the building has been converted into a gambling den. A single 
act of gambling will not constitute a different p se. In construing the proper 
meaning of the word ‘ purpose’ in sub-section (a), claus (b) of section 7 of the 
Madras Act XXV of 1949, conviction for an offence while using the premises is 
not the test. ‘The purpose of the tenancy must have been given up and the premises 
put to an altogether different purpose. The distinction is between the purpose 
of the tenancy and the doing of an act, though illegal, in carrying out that purpose. 
If the main purpose of the lease continues and in the course of carrying out that 
purpose the tenant indulged in an isolated illegal act it would not amount to an 
user for an illegal purpose. Much more than a single instance might be necessary 
for an inference that the purpose of the tenancy has become different. 

M. Subramanya Sarma for Petitioner. 

T. S. Rangarajan for Respondent. 


R.M — Petition allowed, 
Rajamannar, C.F. and Rajagopala Ayyangar, F. Perumal Chettiar v. Collec- 
29th October, 1954- tor of Er a da 

L.P.A. No. 173 of 1951. 


Hindu Law—Debts—Father—Doctrine of pious obligation—Avyavaharika debi— 
What ts—Court-fee ordered to be paid by a person acting as the next friend of a minor in a suit filed 
in forma pauperis—Swit unconnected with the family—lIf amounts to a‘ danda’ ar fine. 

What exactly the term ‘ Vyavaharika’ connoted is difficult to say. It Js 
doubtful if that term had a precise and definite meaning even in the days of the 
Smritis. It is like.‘ just and convenient’, ‘reasonable and prudent’ and so on and 
the expression is as elastic and indefinite as the expression ‘ reasonable restrictions ’ 
in Article 1g of the Constitution. The expression ‘ Avyavaharika’ has been 
‘translated as ‘ repugnant to good morals’, ‘improper’, ‘ not lawful’, ‘ usual’ or 
‘ customary °. Vyvaharika is a word which has more than one meaning. It has a 
reference to the ideal of good conduct according to the notions prevailing at the 
material time. - 

But any debt which a father ought not to have strictly contracted is not neces- 
sarily an Avyavaharika debt. To constitute a debt Avyavaharika there should be 
an element of moral turpitude involved in the debt. 

e Where a person instituted or prosecuted a suit in forma pauperis on behalf of a 
person (as the next ffiend of a minor) who is not related to him asa son or a father 
or brother and the suit is dismissed with an order that the court-fee should be paid 
by the next friend, the liability to pay the court-fee is not in the nature of a ‘ danda ’ 
or ‘fine’. The conception of court-fees at the present day is radically different 
from the ‘danda’ which was imposed on parties to a litigation in the days of the 
Smritis. Levy of court-fee is now a fiscal measure and it is not in the nature of a 
punishment. ‘There is no similarity between the different kinds of ‘danda’ 
imposed on the parties to a litigation in the days of Smritis and the court-fee at 
present levied on a plaint. Hence such a liability of a father is not necessarily 
an Avyavaharika debt from which the son could escape liability. 

" 20 M.L.J. 89 ; 11 C.L.J. 599 ; (1939) 2 M.L.J. 499, referred to. 

” Texts discussed. 

K. V. Venkatasubramania “Ayyay, C. A. Vaidyalingam and K. Subramaniam for 
Appellant. ° 

The Assistant Government Pleader (K. Veeraswami) for Respondent. 

e RM. © ——— Appeal dismissed. 
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Rajagopalan, 7. Sri Akshaya Lingaswarhi Templé v. Kunjithapadami Pillai, 
29th October, 19540 W.P. No. 17 of 1954. 

Tanjore Tenants and Pannayals Protection Act (XIV of 1952), section 2 (d)—Determi- 
nation of the status of a cultivating tenant—Decision of a Civil Court—If a bar to the investi- 
gation by the Revenue Court—Implied tenancyp—Wihen arises. 

‘There is nothing in the Madras Act XIV of 1952 to bar an investigation by 
the Revenue Court of the question whether a particular person is a cultivating 
tenant or not, despite the adjudication of an identical issue by a Civil Court. The 
Revenue Ceurt has to decide that question for itself after taking into account all the 
evidence placed before it. Though a person may be evicted from the lands in his 
Sccupation under the order’ of a competent Civil Court, the question whether the 
eviction of a cultivating tenant was lawful under the Act has to be considered by 
the Revenue Court. 

Possession of land and payment of monies by a person does not by itself prove 

“any implied tenancy within the meaning of section 2 (d) of the Act. 

Even an implied tenancy is really a bitateral transaction. Whether what was 
paid and received was rent under a tenancy agreement within the meaning of 
section 2 (d) of Act XIV of 1952 has to be decided with reference to the conditions 
under which the payment was made and accepted. 

A subsequent unilateral declaration of the person that paid, will not make the 
payment one of rent under an agreement of tenancy, if it was not originally paid 
as such. 

I. S. Kuppuswamt Ayyar for Petitioner. 

The Special Government Pleader (V. V. Raghavan) and G. R. Jagadisan for 
Respondent. | 


R.M. — > Order set aside. 
Panchapagesa Ayyar, J. Sree Nateswaraswami Devas- 
e 29th October, 1954. thanam v. Soundara Raja Konar. 


Appeal Nos. 537 and 538 of 1950. 


Madras Estates Land Act (V of 1908), section 3 (19)—Estate—What constitutes— 
“ Village ?—Meaning and extent. 

To constitute an area as an ‘ estate’ within the meaning of the Madras Estates 
Land Act, it must be clearly shown that at the time of the grant it comprised a whole 
named village, excluding certain lands reserved for communal purposes or already 
granted on certain service tenures. a 

A village which has been the primary cell or unit of India through the ages 
cannot consist of fragments of areas, separated by miles of distance, with several 
independent villages intervening. It has always connoted the idea of a rough 
geographical contiguity though there might be blocks separated by a river or moyn- 
tain. 

Hence where the grants made were of lands situated in several blocks, separated 
by long distances with several other villages between them, though the entire lands 
may be called by a compendious name, it will not amount to a village and cannot 
come within the definition of an ‘estate’. 

K. S. Naidu and V. Venkatesan for Appellants. 


T. S. Kuppuswami Ayyar for Respondents. 


R.M. — Appeals allowed. 
Rajamannar, C.F. and Rajagopala Mohanasundaram v. Neelambal. 
Ayyangar, J. O.S.A. No. 138 of 1951. 


4th November, 1954. 

Indian Partnership Act (IX of 1932), section %7—Scope of—Facts and circumstances 
which attract the equitable principle. : 

The right of an outgoing partner or the representatives of a deceased partner 
to claim a of profits made since he ceased to be a partner is dependent on the 
> 2? 
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surviving or continuing partner carrying on the businéss of the.firm with the pro- 
perty of the firm. ‘The claimant has to establish that the busigess of the firm has 
been carried on by the partner notwithstanding the dissolution. The entire basis 
of the rule is that if the surviving partner in breach of the right of the quondam 
partner or his representatives to have the accounts settled and the affairs of the 
firm wound up and the surplus if any distributed, continues the business, the partner 
who thus wrongly acts is subject to the obligation of a partner but not entitled to 
claim rights in such a capacity. The ex-partner or his representatives are entitled 
to claim their share of the profits if the venture proves to be profitable and are not 
liable for losses. - 


. d 

This principle however cannot apply to a case where the business of the partner- 
ship is not being continued. The carrying on of a similar business by a partner 
after the termination of the partnership does not bring the case within the equitable 
principle of section 37 of the Indian Partnership Act. The provisions of sections 16, 
50 and 53 of the Act make this clear. On the dissolution of a firm each partner 
has a right to commence a new business in the old line and in the old neighbourhood 
either alone or in partnership with other people. 


A mere overdrawing made by a partner from the partnership, which overdraw- 
ing was utilized in the new business, will not tfso jure bring in section 37 of the 
Partnership Act to play. 


Obiter :—Save in exceptional cases of fraudulent or improper conduct on the 
part of the partners, which might attract the principle of section 37 of the Partner- 
ship Act even to a case of dissolution of partnership and accounts, normally the 
decree in a suit for dissolution of partnership and accounts should provide for the 
a haart of interest upon the amount due from the date of the final decree and not 

om the date of the plaint. 


(1954) 2 M.L.J. 44 (Notes of Recent Cases) referred to. -. 
G. Ramakrishna Ayyar for Appellant. 7 
G. Jagadisa Ayyar for Respondent. 
R.M. -—— Appeal dismissed. 
Rajagopalan, F. Premavathi Ammal v. State of Madras. 
8th November, 1954. W.P. No. 927 of 1953. 


Madras Buildings (Lease and Rent Control) Act (XXV of 1949), section 3—Notice of 


vacancy under and the jurisdiction to requisition—If affected by the need of the owner to occupy 
the house for own residence. 


No doubt the scheme of the Madras Buildings (Lease and Rent Control) Act 
recognises the claim of the owner of a residential house, having no other residential 
hofse of his own, to occupy his own residential house under certain conditions. 
But the right is not an absolute right. The Statute gives the authorised officer, i.e., 
the Accommodation Controller, the jarisdiction to requisition a premises during 
the statutory period of ten days of the receipt of the vacancy notice and this juris- 
diction is left unaffected by the desire or even the need of the owner of the house to 
occupy it for his own purpose. Even an owner, who desires to occupy his house after 
giving the statutory notice.of the vacancy under section 3 (1) of the Act, cannot 
occupy the building within the period of 10 days specified in sub-section (3) of the 
said section. 

But the requisitioning should be a proper exercise of the statutory power. 
The fact that the owner had no other house and that the house in question was 
required for the owner’s residence is certainly a relevant factor to be taken into 
consideration by the Accommodation Controller and by the State Government, 
when they deal with a statutgry ntice of vacancy given by the owner. That the 
house is required for the occupation of a Government servant is an equally relevant 
consideration in the exercise of the power. But where the requisitioning was done 
upon consideration that it was required for providing a cheaper accommodation 
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to a Government servant who was already in occupation of an allotted house, the 
order of requisitioħing is bad as it is based on an irrelevant consideration. 


R. Kesava Ayyangar and K. Parasaran for Petitioner. 
The Special Government Pleader (V. V. Raghavan) for Respondent. - 


R.M. —— Order quashed. 
Banchapagesa Ayyar, F. Abdul Rahman v. Haberbur Rahman. 
10th November, 1954. Appeal No. 1024 of 1952. 


Trade-mark—RInfringement of—What amounts to—JInjunctron against infringement— 

Form of order. 
`e Trade-marks Act (V of 1940), section 26— Name ’—Scope of. 

The word ‘ name’ in section 26 of the Trade-marks Act does not connote only 
the Christian name but would also include surnames, house-names and initials. 
There is no limitation in section 26 restricting the scope of the word ‘name? to 

"Christian names only. But mere phonetic similarity between one mark and another 
will not amount to an infringement of trade-mark. 

Even though there is no proprietary right in any one to a letter of the alphabets 
or a geometrical figure or in the name of a tree, mountain, river or animal, etc., when 
such a thing is registered by a trader as a trade-mark for sale of his goods, another 

‘is not entitled to use the same mark subsequently without taking care to see that a 
substantial part of the trade-mark is not appropriated without using such precautions 
as are necessary to avoid the reasonable probability of error and deception between 
the goods of the trader with the registered trade-mark and his own goods. Where a 
Court grants an injunction restraining a defendant from infringing the plaintiff’s 
trade-mark the Court should clearly indicate the measures to be taken by the defen- 
dant to amend his trade-mark to avoid confusion between his and the plaintiff’s. 
No Court will give suggestions regarding a new and undefective trade mark if there 
was nothing to go by. But to prevent multiplicity of proceedings in suitable cases 
Courts art jusgified in telling the defendant who infringes the plaintiff’s trade-mark, 
what measures he should take to prevent confusion. 

Jhonston & Co. v. Orr Ewing & Co., 7 A.C. 219; Aristoc, Lid. v. Rysta, Ltd., 
(1948) A.C. 68 ; (1953) S.C.J. 509, referred. 

V. T. Rangaswami Atyangar and T. Raghavan for Appellant. 

K. Bashayam and T. R. Srinivasan for Respondent. 


R.M. —— Decree modified. 
Rajagopalan, 7. Anandan v. State of Madras. 
11th November, 1954. W.P. No. 607 of 1954. 


Madras District Boards Act (XIV of 1920), section 3-A (3)—Exclusion of any area 
from the disirict—Validity—If void on the ground of unconstitutional delegation—If offends 
Article 14 of the Constitution of India. 

The Authority conferred on the State Government by section 3-A (3) (1) ofghe 
District Boards Act, 1920, to exclude any area within a district from the district 
board administration is not really a legislative authority. Mor is it an arbitrary 
power conferred on the Government. It i$ a power controlled by the Legislature 
itself under section 3-A (5) of the Act. Hence section 3-A (3) (1) of the District 
Boards Act is intra vires the Legislature. 

The object of the District Boards Act is to provide for the local administration 
of territorial units called districts by District Boards. The exclusion of any area 
from a district based on the existence of a separate provision for local administration 
of that area bears a just and reasonable relation to the object of the Act and is con- 
sistent with its policy. Hence it cannot be said that such exclusion amounts to an 
unconstitutional discrimination offending Article 14 of the Constitution. 

Quaere.—Whether the power to exclude under section 3-A (3) (1) can be eter- 
cised in cases other than those where there is provision for a different type of local 
administration left open ? a ._ 

S. Mohan Kumaramangalam for Messrs. Row and Reddy for Petitioner. 

The Special Government Pleader (V. V. Raghavan) for Respondent. š 


RM. - ——— `. Petition dismissed. 
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Govinda Menon and Krishnaswam Srinivasalu Naidu v. Nataraja Goundan. 
Naidu, FF. S.A.No, 1211 of 1950. 
12th November, 1954. 


Code of Civil Procedure (V of 1908), Order 21, rule 94—Issue of sale certificate to the 
representative of the purchaser—Permissibility—Attachment of property in execution—If could 
be abandoned by act of parties. ° 

Order 21, rule 94 of the Code of Civil Procedure does not state the person who, 
at the time of the sale, is declared to be the purchaser should alone be granted the 
sale certificate. It can be issued to a representative of the purchaser in accordance 
with the provisions of section 146 of the Code. There is nothing whatever in the 
Code to prevent an assignee from the auction purchaser applying for the issue of the 
sale certificate nor to prevent the Court granting it to him. 


A.I.R. 1936 Bom. 137, referred to. 
A.I.R. 1938 All. 471. not approved. 
(1946) All. 788 followed. 


An attachment of property by an order of Court cannot be abandoned by mere 
act of parties. For the determination of an attachment an order of Court is necessary. 
A party cannot abandon an attachment validly imposed upon a property by the 
orders of the Court. But in exceptional cases due to a long lapse of time the Court 
can presume that the decree-holder has abandoned the execution petition itself. 


20 W.R. 133; I.L.R. 44 Mad. 232; 57 M.L.J. 184; (1948) 2 M.L.J. 488, 
referred to. 


(1939) 2 M.L.J. 916, applied. 


M. R. Narayanaswam for Appellant. . * 
K. S. Desikan and K. Raman for Respondent. | ° 
R.M. —— Appeal dismissed. 
Rajagopala Ayyangar, J. Ramakrishnayya v. Arumugham Chettiar. 
23rd November, 1954. G.R.P. No. 1420 of 1952. 


Madras Buildings (Lease and Rent Control) Act (XXV of 1949), section 7 (3) (a) 
and (e)—Landlord requiring his` non-residential building for his business—If bona fides 
has to be proved—Appellate Authority admitting fresh evidence—Notice to the opposite pariy— 
Necessity. 


Section 7 (3) (a) of the Madras Buildings (Lease and Rent Control) Act provides 
merely for the statutory conditions nécessary before a landlord can invoke the 
assi$tance of a Court to put him in possession of a building. But that is subject to 
the provisions of clause (e) of the same section which provides for the Controller 
making an order for eviction only if he‘is satisfied that the claim of the landlord is 
bona fide. ‘This sub-clause is general and has application not merely to cases provided 
by section 7 3 (a) (i) and (ii) but also to non-residential buildings governed by 
section 7 (3) (a) (iil). l 


Though an appellate’ authority has power under the Act and Rules to admit 
fresh evidence, justice requires that the party against whom such evidence is admitted 
should have an opportunity to rebut it or to explain it. The proper course for the 
appellate authority to adopt when fresh evidence was tendered is to have either 
the ‘case sent back to the Controller for further enquiry in the light of the fresh 
evidence or to have an enquiry conducted by itself. 


. D. Ramaswamı Ayyangar and TP. Kannabhiran for Petitioner. 
M. A, Srinwasan for Respondent. 


° RM. : Ee Petition allowed. 
. e e e 
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(d 
on such an application that court-fee should be paid within a certain date, it cannot 
be said that the original petition has become converted into a plaint or a suit to 
attract the provisions of Order 7, rule 11 of the Code of Civil Procedure. 


ILL.R. 21 All. 133, A.I.R. 1940 Lah. 446 and A.I.R. 1943 Bom. 292, followed. 
¢ §. Venkatesan for Petitioner. 


S, V. Venugopalachari for Respondent. 


o~, 


- RM. — Petition allowed, 
Rajagopalan, F. Syed Dilawar Hussain v. Collector of Madras, 
and November, 1954. W.P. No. 102 of 1954. 


Land Acquisition Act (I of 1874), section 6 (1)—Proviso—Scope of. 

Under the proviso to section 6 (1) of the Land Acquisition Act, in order to sup- 
port a declaration published by the Government under section 6 (1) of the said Act, 
there must be some unmistakeable manifestation of the intention of the Government 
to pay at least a part of the compensation from out of the public revenues and that 
manifestation must be antecedent to the publication of the declaration under sec- 
tion 6 (1) of the Act. In the absence of such manifestation or actual payment of 
even a small part of the compensation from public funds, the Government has no 
jurisdiction at all to issue a declaration under section 6 (1) of the Act. The terms 
of the proviso that no such declaration shall be made until the conditions are satis- 
fied, are mandatory and any declaration in contravention of it will be one without 
Jurisdiction, 

M. A. Srinivasan and M. A. Rajagopalan for Petitioner. 

The Special Government Pleader (V. V. Raghavan) for Respondent. 


R.M. ——— Petition allowed, 
Rajamannar, C.F. and Rajagopala Ayyangar, F. Appa Rao v. Salem Motors. 
11th November, 1954. O.S.A. No. 20 of 1951. 


Contract—Pledge—Neature of and what constitutes—Re-delivery of the pledge by pledgee 
to pledgor for a limited purpose—Effect—Effect of mistake on the part of a batlee as to the 
identity of the subject of the bailment. 


A pledge is a species of bailment and is constituted by the,delivery of goods by 
one person to another for some purpose, upon a contract that they shall, when the 
purpose is accomplished, be returned or otherwise disposed of according to the 
directions of the person delivering them. In order that there might be a valid 
pledge there must be (1) a contract in relation to an identified chattel whereby this 
object is to be delivered to the pledgee as security: and (2) actual delivery of posses- 
sion of the identified chattel in pursuance of the contract. If the delivery 1s not 
in fulfilment of the previous contract which alone effected the pledge, the mere 
delivery of a chattel unaccompanied by any contract does not constitute a pledge 
and would not suffice to create a security over the chattel. A re-delivery of the 
pledge to the pledgor by the pledgee for a limited and defined purpose does not 
constitute a renunciation of the security sufficient to take out of the latter the pled- 
gee’s qualified property in the chattel; for there can be no doubt that the pledgee 
might hand back to the pledger as his agent for the purpose of sale the goods he had 
pledged without in the slightest degree diminishing the full force and effect of his 
security. ° 


Northern Bank, Ltd. v. Poynter, L.R. (1895) A.C. 56, referred. 


Delivery and receipt are acts with which mental isftention enters and there is in 
law no delivery and receipt unless the giver and receiver intend to give and to receive 
respectively what is respectively given and received. There is no real delivery for 
want of concurrent intention of the giver to hand over and f,the receiver to accept 
the same thing. The principle is the same whether it is a mistake on the pert of 

e ON: 
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the bailor on the identity of the thing which is the subject of the bailment or in the 
converse case of a mistake on the part of the bailee when so far as the bailor is con- 
cerned there is no mistake. 


_ Queen v. Middleton, (1873) L.R. 2 C.C. 38; R. v. Ashwell, L.R. 16 Q.B.D. 190, 
referred and followed. 


Where there is no mistake on the part of the bailor but the bailee purports to 
receive delivery of something which he never intended to receive and did.not know 
he was receiving there can in such cases be no real delivery of possession at all. 


R. v. Riley, 22 L.J.M.C. 48 and Ruse v. Reed, (1949) 1 All E.R. 398, distinguishéd. 
R. Gopalaswami Aiyangar, T: R. Srinivasa Aiyangar and V. Srinivasan for -Appellani. 
K. Subrahmanyam, Sundararajan and Sivaswami for Respondent. 

R.M. SOR l eee ` Appeal dismissed. 
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Govinda Menon and Kuppanna Goundan v. Palani Ammal. 
Krishnaswamt Nayudu, FF. - AAO. No. 404 of 1952. 


11th November, 1954. 


Madras (Hindu Bigamy Prevention and Divorce) Act (VI of 1949), section 5 (1) (¢)— 
Desertion as a ground for dissolution of marriage—Decree of a competent civil Court under 
Hindu Married Women’s Right to Separate Residence and Maintenance Act (XIX of 1946 
granting separate maintenance and right of separate residence to a wife who had already 
deserted her husband—Effect of. 

Divorce—Principles of English Law—Applicability to cases of divorce under Indian Law. 

Divorce being a new remedy granted to married people in India to get them- 
selves separated and statutorily recognised under Madras Act (VI of 1949), in the 
absence of Indian decisions the principles of the law of divorce ag urttlerstood in 
England may be applied. But their application must be consistent with Indian 
notions and ideas of the rights and duties of the spouses to one another and also 
with the notion of marriage under the personal law of the parties. 


In granting dissolution of marriage under the Madras (Hindu Bigamy Preven- 
tion and Divorce) Act (VI of 1949) on the ground of desertion the acquisition of 
right by the wife under the previous enactment, Hindu Married Women’s Right 
to Separate Residence and Maintenance Act (XIX of 1946) has to be given due 
consideration. Both the enactments, viz., Act (XIX of 1946) and Madras Act (VI 
of 1949) have been introduced with a view to protect and enlarge the rights of mar- 
-ried persons, and being enactments making inroads into the law of marriage as 
prevailing among the Hindus must be carefully and cautiously applied so that unrea- 
sonable and unjust results may not follow. Desertion is not defined in the Madras 
Act (VI of 1949). Desertion is the separation of one spouse from the other, with an 
intention on the part of the deserting spouse of bringing cohabitation permanently 
to an end without reasonable cause end without the consent of the other spouse. 
Two elements are required to be present on the side of the deserting spouse to con- 
stitute desertion, viz., the factum of desertion and the animus deserendi or the inten- 
tion to bring cohabitation permanently to an end. 


(1939) 3 All E.R. 437 ; (1939) 3 All E.R. 779 ; (1939) 3 AIl E.R. 825, referred. 

Rayden on Divorce, Latey on Divorce, referred. 

It is also well established that desertion is a continuing offence and once the state 
of desertion has arisen it will continue until it is terminated and it Js not incumbent 
‘on the deserted spouse to show that he or she was at all times during the statutory 
period immediately preceding the petition, ready and willing to receive back the 
deserting spouse. i 
` But where by an order of Court under the provisions of the Hindu Married 
Women’s Right to Separate Residence and Maintenance Act, 1946, a wife has been 
permitted to live apart from her husband, her separate living could not be said to be 
without just cause and by such separate living she could not be considered to have 
, compnfited an act of desertion, 
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In cases where there has been a desertion long time prior but a subsequent order 
of Court granting the wife right of separate residence and maintenance has inter- 
vened, though there may be a presumption that the same state of mind continues 
on the part of the deserting spouse, it is the duty of the other spouse to give the 
deserting spouse an opportunity to express his or her state of mind after the order of 
Court for separate residence. If in spite of a lawful demand made by the husband 
asking his wife to live with him, the wife continues to live separately, the continua- 
tion of her mental frame could not be said to be for any Just cause. 

» Quaere :—Whether Act XIX of 1946 retrospective in effect and whether the 
provisions of the Act apply to cases where a husband has taken a second wife prior 
to the commencement of the Act. 


S.A. No. 556 of 1947, doubted. 

(1953) 1 M.L.J. 649, referred. 

P. S. Balakrishna Ayyar and P. S. Ramachandran for Appellant. 
T. K. Subramania Pillat for Respondent. 


R.M. —— Appeal dismissed. 
Rajagopalan, F. Ramanujam v. Corporation of Madras. 
24th November, 19541 W.P. No. 994 of 1953. 


Disciplinary action—Subordinate officer applying for permission of the superior officer 
to move the High Court under Article 226 of the Constitution for appropriate reliefs—Duection 
by the superior officer to the subordinate to withdraw that application—Refusal to withdraw— 
If amounts to disobedience of lawful orders of supertor—Validity and propriety of such order 
of the supemor. i 

e No P issue an order that a given person shall not exercise the right 
conferred upon him by the Constitution to move the Court under Article 226 of 
the Constitution and call it a lawful order. Where a petitioner—a subordinate— 
asks his superior for such a permission his superior officer has to grant that permis- 
sion and he has no power to direct the petitioner to withdraw that application. 
Such an order has no legal authority and the disobedience of such an order can 
by no stretch of imagination be viewed as disobedience of any lawful order. 
Even if the petitioner had undertaken, subject to certain conditions, that he would 
withdraw the request and subsequently failed or even refused to withdraw, the 
officer has no authority to countermand his exercise of the rights by the petitioner 
conferred upon him under Article 226 of the Constitution. 


Quaere :—Whether such permission of the officer is required to move the Hig 
Court under Article 226 of the Constitution. e 

K. Ranganathachari and G. Vasantha Pai for Petititioner. ° 

V. K. John of Messrs. John and Row for Respondent. 


R.M. c Rule made absolute. 
Balakrishna Ayyar, f. Abdul Hameed v. State of Madras. 
26th November, 1954. W.P. No. 208 of 1954. 


Land Acquisition Act (I of 1894), section 5:A—Hearing of objections under— When 
necessary after local inspection. 

The Land Acquisition Act does not say in terms that where the Collector 
inspects the locality he should fix a date subsequent thereto when the persons interts- 
ted could lead oral evidence and submit arguments. Whether he should do it or 
not, would depend upon the nature of the case. * In Qbviously simple cases there is 
no need to hear the parties again after a local inspection. In complicated cases 
the justice of the matter may require that the parties should be heard afer the Collgc- 
tor has made an inspection of the locality. It cannot be laid down as an invariable 


rule that every time a Collector makes a local inspection he should thereafter give > 
bg e 


i2 4 
notice to the parties and fix a date for hearing oral evidence amd arguments on the 
matter. . 

K. S. Destkan and K. Raman for Petitioner. 
The Special Government Pleader (V. V. Raghavan) and R. Sundaralingam for 


Respondent. Š 
R.M. nna Petition dismissed. 
Rajamannar, C.F. and Rajiah v. Inspector of Municipal Counqs 
Rajagopala Ayyangar, J. and Local Boards, Madras. 
6th December, 1954. W.A. No. 139 of 1954. 


Madras Village Panchayats Act (X of 1950), section 47]—Disciplinary action under— 
Writ of certiorari to quash the order—Extstence of a remedy by way of appeal or reviston to 
Government—If a bar—Propriety of the Inspector consulting the Government before passing 
orders. 


It is true that the general rule is that the High Court does not interfere by 
the issue of a writ of certiorari or grant such extraordinary remedies when there is 
another convenient and adequate legal remedy open to a petitioner. But where 
there are special facts in any case which shows that the alternative remedy is really 
illusory, the High Court will not reject the application on the ground of the exis- 
tence of the alternative remedy. 


Where the entire material, on the basis of which an action was taken by the 
Inspector under section 47 of the Village Panchayats Act against the President of 
a Panchayat, was before the Government and the Inspector was directed to remove 
the President, there is no purpose in the President seeking remedy at the hands of 
the Government under section 47 (4) of the Village Panchayat Act. i 


Per curiam :—‘‘ It is not proper that the Government should be consulted or 
they should even express prima facte views upon questions which would ultimately 
come up before them in a quasi judicial capacity in appeal or revision after action 
had been taken.” 


Under section 47 (3) of the Act, before action is taken against the President of a 
Panchayat, an opportunity should be given to the President for explanation. It 
presupposes that the officer would be informed of the gravamen of the charge in 
respect of each matter and an opportunity to explain the matters appearing in the 
evidence against him. The section also requires that the order of removal should 
state the reasons which impel the Inspector to take such action. If such an order 
ise based upon matters which care up after the explanation submitted by the 
President and such matters have been taken into consideration for the purposes of 
removing the President and if the grder is based on certain reports of officers 
submitted behind the back of the party concerned the order is not only opposed to 
principles of natural justice but is also contrary to section 47 (3) of the Act. 
Where a person who holds a statutory office is to be removed the terms of that 
Statute prescribing the procedure for removal should be scrupulusly followed. 
If there is any substantial departure from the mode of procedure laid down and 
injury results to the incumbent the order is liable to be set aside as not being in 
compliance with the Statute. 


- While a person has a right to be informed of what is appearing in the evidence 
against him so that he could have an opportunity of correcting or contradicting it, 
he has no right to insist on being supplied with copies of the reports of the officers 


who have enquired into the matter. 
R. M. Seshadri for Appellant. 
e The Special Government Pleader (V. V. Raghavan) for the State. 
” RE -° ————— Appeal allowed and Order quashed. 


\ i. 


[FULL BENCH.] Kodia Gounder v. Velandi Gounder, 
Rajamannar, C.F., Krishnaswami Nayudu, L. P. A. No. 69 of 1950, 
and Rajagopala Aiyangar, F]. C. R. P. No. 417 of 1948 and 

24th September, 1954. S. A. No. 1838 of 1950. 


e Civil Procedure Code (V of 1908), Order 1, rule 8—Nature and scope of a representative 
suiti— When could lie—Decree in a suit instituted in a representative capactty—Executability 
against persons who are not eo-nomine parties to the decree—Nature of a decree in such a suit 
—Fresh suit if barred under section 47, Civil Procedure Code—Claim for damages—If a 
representative action could lie. 


Order 1, rule 8, Civil Procedure Code, lays down the conditions necessary 
for bringing a representative suit on behalf of or against persons having a common 
interest. To render a decree in a representative suit to have binding force on the class 
of persons who are sought to be bound by it, the procedure laid down in Order 1, 
rule 8, has to be strictly followed. A.decree obtained in such a suit will be 
binding as res judicata on all members that belong to the class who are sought to be 
represented as provided in Explanation VI to section 11, Civil Procedure Code. 


On the plain language of Order 1, rule 8, Civil Procedure Code, the principal 
requirement to bring a suit within that rule is the sameness of interest of the numerous 
persons on whose behalf or for whose benefit the suit is instituted and if that require- 
ment is satisfied, and provided the other conditions as to notice is also satisfied, 
there is no reason why such a representative suit should not be allowed. The 
interest must be common to them all or they must have a common grievance, which 
they seek to get redressed. Community of interest is essential and it is a condition 
precedent for bringing a representative suit. The right or claim which they seek to 
establish in the suit must be one which is common to them all and each individual 
among thesbody of persons must be interested in the litigation. 


'e 45 I.C. 423 ; (1939) 2 M.L.J. 296 ; A.I.R. 1938 Mad. 755 and (1951) 2 M.L.J. 
564, referred. 


The object for which this provision is enacted is really to facilitate the decision 
of questions in which a large body of persons are interested without recourse to the 
ordinary procedure. The nature of the claim, whether it is a suit for a declaration 
of a right, or an injunction or an action for money on contract or on tort, is not 
very material in considering whether a suit should be filed under the stipulated 
procedure of Order 1, rule 8, Civil Procedure Code. Whatever the law in England 
and the interpretation placed on the terms of Order 16, rule 9 of the Supreme Court 
Rules by the Judges there (corresponding to Order 1, rule 8, Civil Procedure 
Code), in India where rights of communities to own pro erty is recognised, it is 
necessary that Order 1, rule 8, Civil Procedure Code, ould receive an inter- 
pretation to subserve the practical needs of the situation. 


The principle that a decree for injunction cannot be executed so as to render 
those who are not ¢o nomine defendants liable for disobedience of the decree 
is based on sound and equitable grounds. To entitle a decree-holder in a represen- 
tative suit to proceed against persons who are not parties on record, the injunction 
must be revived against them, which must be by a separate suit and in such a suit 
an opportunity will be afforded to them to raise appropriate defences. As they are 
not bean to obey the decree personally it is obvious that they cannot be held 
liable for any wilful disobedience of such a decree. The result is that not only 
could there be no execution but there could be no application under Order 39, 
rule 2, Civil Procedure Code or under any other provision of law for proceeding 
against those persons for such disobedience by way of contempt. . l 


‘The ‘ party to the suit’ referred to in section 47 of the Code of Civil Procedure 
refers only to parties impleaded co nomine to the suit. The others who are not 
brought on record can only be deemed to be parties and will not be parties as such: 
Section 47 cannot therefore be a bar to a fresh suit against the parties who may Be 
deemed to be bound by a decree obtained in a represhitative capacity, Any 
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question arising between a party to such a suit and persons Who are not parties 
is not a matter which can be decided only in execution and could be decided ina 
separate suit. 

On a consideration of the relevant provision of the Code it is clear that there 
can be no execution of a decree against persons who are not impleaded as defen- 
dants even though they were sought to be represented by the defendants on record 
by reason of the procedure in Order 1, rule 8 of the Code having been followed. 

I.L.R. 12 Mad. 356; so M.L.J. 546: LL.R. 33 Mad. 483 ; 22 M.L.J. 109: 
I.L.R. 36 Mad. 414; (1943) 2 M.L.J.1: LR. (1944) Mad. 133, referred and followeg. 

A.LR. 1942 Lah. 136; A.LR. 1942 Bom. 136, differed. 

There is nothing in the language of Order 1, rule 8, Civil Procedure Code, to 
exclude from its scope suits on behalf of a public body for damages occasioned by 
misappropriation of or injury to communal property. A suit for recovery of a sum ` 
of money alleged to be the loss caused to the entire body of nanja ayacutdars of a 
village whom the plaintiffs represented is maintainable under Order 1, rule 8, Civil 
Procedure Code and the fact that the suit is one for damages does not take it away 
from the scope of the provision. 

T. P. Gopalakrishnan for Appellant in L.P.A. No. 69 of 1950. 

V. V. Raghavan and T. R. Ramachandran for Respondents in L.P.A. No. 69 of 
1950. 

T. R. Srinivasan and S. Gopalaratnam for Petitioner in C.R.P. No. 417 of 1948 
and for Appellant in S.A. No. 1838 of 1950. 


C. Natarajan and K. Dasarathi for Respondents in S.A No. 1838 of 1950. 


RM. ——— L. P. A. & C. R. P. dismissed. 

S. A. allowed. | 
Krishnaswami Nayudu, 7. _ Muthu K. M. Meyyappa Chettiar v. 
24th September, 1954. K.N.M.RM. Subbiah Chettiat 


S. A. No. 2094 of 1953." 

Limitation Act (IX of 1908), section 14—Applicability—Plaint under-valued and filed 
in District Munsif s Court—Returned for presentation to proper Court—Finding of deliberate 
under-valuation—Section 14, Limitation Act, if available—“Good faith”? under the Limitation 
Act. : 

In a suit for possession of property that had been purchased in Court auction 
the plaintiff valued the suit property at Rs. 500 in a case where the evidence 
showed that at some tae or other prior to the institution of the suit the property 
had been valued much higher. On objection being raised that the market value 
of the property was higher and the suit beyond the pecurtiary limits of the juris- 
dietion of the District Munsiff’s Court, the learned District Munsiff on evidence 
held that the property was worth Rs. 5,500 and returned the plaint for presentation 
to the proper Court. The plaintiff re-presented it in the Sub-Court valuing the 
plaint at Rs. 3,050 and claimed to deduct the time during which the suit was 
pending in the District Munsiff’s Court, to avoid limitation. 

Held, that the plaintiff cannot seek the aid of section 14 of the Limitation Act. 
While mere under-valuation would not necessarily lead to the conclusion that the 
plaintiff had not acted with due care and attention, where the plaintiff who had 
the necessary means available prior to the institution of the suit did not bestow his 
mind as to what would be the value of the hy abel and it was impossible to justi 
the valuation on any rational basis, the plainti could not be said to have acted wi 
any care or attention. While under the General Clauses Act, it is sufficient 
if he acts honestly, the test of “ good faith » under the Limitation Act is more 
stringent than “ good faith ” in other enactments to which the definition of General 


Clauses Act might be applitable. 
V. Thyagarajan for G. R. Fagadtsan for Appellant. 
, M. Natesan for ist, Respondent. 
- KS! j 
è 


Second appeal allowed. 
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Rajamannar, C.J. and Mura Mohideen v. V. O. A. Mohamed. 


Rajagopala Ayyangar, J. L.P.A. No. 95 of 1951. 
grd November, 1954. 


Civil Procedure Code (V of 1908), Order 1, rule 10 and Order 30, rule 8 and Limita- 
tign Act, section 22—Suit brought in the name of a firm—sSubsequent amendment sought 
for to implead the individuals constituting the firm—If amounts to an addition of party within 
the meaning of section 22 (1) of the Limitation Act. 


o A trade name either of a person or a group of individuals carrying on business 
in partnership is in truth an alias for the person or the group. In cases where 
the law permits the person or persons to sue or be sued in such trade name the pro- 
ceedings could rightfully be conducted with such designation. But the fact that 
the provisions of the procedural law does not enable a party to sue or be sued in 
such a name has no relevance to the question as to the persons designated by such 
description. Ifa party is designated in a plaint imperfectly or incorrectly the correc- 
tion of the error is not an addition or substitution of a party but is merely a clarifi- 
cation and makes apparent what was previously shrouded in obscruity. Under the 
terms of Order 7, rule 1, Civil Procedure Code, the name and description of each 
party has to be set out in the plaint, and as abreviations are not permissible in the 
absence of special statutory provisions like Order 30, Civil Procedure Code, the full 
names and addresses of the parties designated by such description have to be set 
out. The question in such cases is one of intention of the party and if the Court 
is able to discover the person or persons intended to sue or be sued, a mere mis- 
ya of such a party can always be corrected provided the mistake was 

ona fide. 


In the case of a firm, even though not carrying on business in India, the trade 
name doe signify and designate the individuals constituting the firm as much as 
in the.case of firms carrying on business in India. The fact that by the terms of 
Order 30, rule 1, Civil Procedure Code, such foreign firms are not enabled to avail 
themselves of the provisions of the said order, es no difference as to the trade 
name designating the individual partners. 

A suit instituted in the name of a firm, which is not entitled to do so, can be 
corrected by an amendment by substituting the names of individuals constituting 
the firm and there is no question of any addition of any party in such cases so as 
to attract the provisions of section 22 (1) of the Indian Limitation Act. Suits 
by or on behalf of dead persons stand in a different category. Merely because the 
law does not recognise the firm as being a legal entity it could not be said that the 
firm name could not indicate or designate the individuals composing the firm. 
An amendment of the type aforesaid is merely a clarification of the individuals 
already on record but described in a manner not permitted by law. ° 
A.I.R. 1928 Bom. 191, A.I.R. 1931 Cal. 770 and A.I.R. 1935 Rang. 240, 
differed. ° 

LL.R. 17 Bom. 413; 2 L.W. 239; I.L.R. 50 Cal. 549 ; A.I.R. 1925 Bom. 
327 ; A.LR. 1933 Bom. 304 ; (1932) 1 K.B. 485 ; (1939) 1 Ch. 569; (1944) 1 

B. 472 ; (1950) W.N. 418 and (1952) 2 T.L.R. 736, referred. 

K. S. Destkan-for Appellant. 


S. Ramachandra Atyar for Respondent. 


R.M. - Appeal dismissed. 
Rajagopalan, J. Srinivasa Mudaliar v. Sattayappa Thevar. 
4th November, 1954. W. P. No. 958 of 1953. 


Tanjore Tenants and Pannayals Protection Act (XIV*of 1952), sections 8 (2), 13 (1) 
and rule 7—Effect and scope. 

The scheme of the Madras Act XIV of 1952 and particularly that of section, 8 
makes it clear that with reference to the payment of rent By the tenant,*it is the 
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statutory liability that prevails against any contractual liability except to the 
limited extent specified in section 8 (2) itself. A claim to have that statutory 
liability determined is a ‘ dispute’ within the meaning of section 13 (1) of the Act. 
The existence of an agreement between the owner and the tenant arrived at after 
the commencement of the Act, fixing the quantum of rent in relation to the normal 
gross produce, does not make the claim of the tenant to fix the statutory rent, he 
was liable to pay, any the less ‘ dispute’ within. the meaning of section 13 (1) of 
the Act. Nor does the agreement affect the jurisdiction of the tribunals. ‘The 
second paragraph of section 13 (1) of the Act only provides for the determinatiqn 
of a claim for remission and does not in any way limit the scope of the first para- 
graph of section 13 (1) of the Act. 


T. S. Kuppuswami Atyar for Petitioner. 


The Special Government Pleader (V. V. Raghavan), K. Venkataramant and 
S., B. Mani for Respondents, f i 


R.M. —— . Petition dismissed. 
Somasundaram, 7. Venkatarama Ayyar v. Kuppuswami Ayyar. 
30th November, 1954. C. R. P. No. 1908 of 1952. 


Madras Buildings (Lease and Rent Control) Act (XXV of 1949), section 6—Suit for 
recovery of excess rent paid on fixation of fair rent—Period of limitation for—Limitation Act 
(IX of 1908), Article 62—Applicability. 

A suit by a tenant for recovery of the excess rent paid by him to his landlord, 
being the difference between the contractual rent paid and the fair rent as fixed 
by the Controller, is an action for return of money had and received and the limi- 
tation for the action is three years from the date the money ise ré€eived and 
Article 62 of the Limitation Act applies to such suits and not Article 120. It 4s 
a clear case where a landlord has taken an undue advantage of the tenant’s situation 
contrary to the law contained in the Buildings (Lease and Rent Control) Act, which 
is meant for the protection of the tenants. 


(1942) 2 M.L.J. 663: I.L.R. (1943) Mad. 521 and A.I.R. 1953 Punj. 99, 


ollowed. 
T. R. Srinivasa Atyar for Petitioner. 
O. K. Ramalingam for Respondent. 


R.M. ——- Petition dismissed. 
Panchapakesa Atyar, 7. Govindan v. Gopalakrishna Kone. 
1st December, 1954. Appeal No. 59 of 1951. 


Copyright—If available in compilations like dictionaries, maps, guide books, ete.— 
Extent of right protected. 

In cases of compilations such as dictionaries, gazetteers, grammar, maps, 
arithmetics, almanacs, encyclopedias and guide books, new publications dealing 
with similar subject-matter must of necessity resemble existing publications. The 
defence of ‘ common source’ is frequently made in such cases when an infringement 
of copyright is alleged. 


. But it is clearly recognised that all these books are capable of having copyright 
in,them. The amount of originality in such books will be very small; but that 
small amount is protected by law and no man is entitled to appropriate for himself 
the result of another’s brain, skil] or labour even in such works. 


C. K. Viswanatha Atyar, Sundararajan and Sivaswami for Appellant. 
e M. Natesan and V. Meenakshisundaram for Respondent. 
RM -° SS Decree modified, 
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Rajagopalan, Balakrishna Ayyar and Nagaratnammal v. Ibrahim Saheb. 


Rajagopala Atyyangar, F7. W. P. No. 838 of 1952. 
3rd December, 1954. 


Madras Hereditary Village Offices Act (III of 1895), section 10 (5)—Action of 
Collector under—District Collector appointing a deputy to a post registered in the name of a minor 
as the heir of the last holder of the hereditary village office—If revisable by the Board of Revenue 
—wBoard of Revenue powers to interfere with an order of the District Collector—Scope and 
circumstances. 


Board of Revenue and District Collectors—Powers of—Spheres of control by Government 
and the Board respectively. 


Standing Orders of the Board of .Revenue—Nature of—Scope and legal effect. 


The scheme of the several Regulations like Regulations I of 1803, II of 1803 
and VII of 1828 is to place on the Board of Revenue the duty and the responsibility 
for the executive administration of the revenue and it is given the power to discharge 
that responsibility by punishing those who neglect their duties. 


In a like manner, so far as his district is concerned, the responsibility is placed 
on the Collector. But in order to enable him to discharge his duties, he is given a 
plenary power of control and superintendence over his subordinate and Assistant 
Collectors and require them to submit to him their proceedings before they are 
given effect to and he is given power to confirm, modify or annul their decisions. 
These powers are very wide and could be exercised in all cases and in the fullest 
manner, +- 


° (1951) 1 M.L.J. 410, explained and doubted. 


Where a statute or rules framed thereunder vest a discretion in an officer 
subordinate to the Government then that discretion must be exercised by the 
Officer and cannot be exercised by the Government. The power of superintendence 
which the Government may claim cannot be invoked to justify interference with 
the statutory discretion of its subordinate officers. 


(1951) S.C.J. 803 : (1952) S.C.R. 195, referred. 


Under certain provisions of the Madras Hereditary Village Offices Act there 
is a specific right of appeal and second appeal in some cases from the orders of the 
Collector. For example under section 13 of the Act any person entitled to any 
of the offices specified in section 3 of the Act may sue before the Collector to establish 
his right to the office. Under section 23 of the Act a right of appeal from such 
decisions is provided to the District Collector or Board of Revenue. In respect 
of punishment imposed under section 7 there is a specific right of appeal provided. 
But what has to be noticed is that no appeal is provided for from an order made 
under section 10 (5) of the Act. There is no statutory power under which either 
the Board of Revenue or the Government could interfere with an order passed 
by the District Collector under section 10 (5) of the Act III of 1895. 


Village Officers in this State fall into two broad categories : those in respect 
of whom there are specific statutory provisions and those for whom there is no 
such provision. Holders of Offices governed by the Statutes cannot in relation 
to their offices, be dealt with except in the manner provided by the relevant Statute. 
Neither the Revenue Divisional Officer nor the District Collector nor the Board of 
Revenue can deal with them except in the manher permitted by the Statuté. ` 


(1929) 58 M.L.J. 698, followed. 


The other class of Village Officers, that is to say, these not governgd by the 
Statutes are not in such a fortified position, They are under the superintendence 
: 
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® 
and control of the District Collector, the Board of Revenue arid the Government 
of the State just like other Government servants. 


(1933) 65 M.L.J. 186: I.L.R. 56 Mad. 749 and (1939) 2 M.L.J. 6 (F.B.), 
eferred. 


T 


The Board of Revenue is not itself a sovereign power and is itself a creatibn 
of Statute. It derives its power from the legislative authority and it has no power 
outside the legislation. It has no inherent power outside the Acts and Regulations 
creating or governing it, to interfere with the orders passed by the District Gollectgr. 


(1929) 58 M.L.J. 698, followed. 


Where a Statute takes over and occupies a field previously not regulated by 
legislation, the rights and powers conferred and the obligations imposed by the 
Statute must be worked out within the statutory frame-work. Ifa Statute confers 
a particular right and prescribes a particular mode for its enforcement, then the 
enforcement of that right must be sought in that mode. Ifa right of suit or a right 
of appeal or a right of revision is provided that remedy must be sought in aid. If 
no appeal or revision is provided for, then the order of the original authority cannot 
be interfered with and that order would be the first and final order. 


Where a Statute has made provision in respect of particular matters it is to 
the Statute that one must book for the determination of the rights of individuals 
and not to the vague and indefinite background of the overall powers of the Govern- 
ment. There is no warrant to draw a distinction between persons with antecedent 
rights and those without antecedent rights when provision as regards both these 
categories of persons are made in the Statute. 


(Argument that a person appointed under section 10 (5) of Act AI of 1895 
has no antecedent right to that office as in the case of persons standing in a part- 
cular relationship to the last office holder, and that in such cases the power exercised 
by the Government is purely administrative and not judicial or quasi-judicial was 
repelled.) 


In respect of an appointment made under section 10 (5) of the Act neither a 
right of appeal nor a right of revision is provided for. The order of the District 
Collector under that section cannot therefore be interfered with by any higher 
authority. 


(1952) 2 M.L.J. 462, referred. ' 


It is open to the Board of Revenue to provide the rules and act in the nature 
of a supervisory authority over subordinate revenue Collectors. The Standing 
Orders of the Board of Revenue consist of at least three categories of rules : (1) 
Rules framed either by the Government or by the Board itself in pursuance of a 
Statutory power, (2) Orders issued by the Government and (3) Orders issued 
by the Board itself with the approval and very often with the previous sanction 
of the Government. It is not therefore entirely correct to say that the orders of 
the Board are all merely executive instructions devoid of statutory force. Where 
a rule already exists and provides for any specific matter, when an individual case 
comes up before the Board it is not open to the Board to decide that case in any 
manner it thinks fit in contravention of the existing rule. The Board cannot ignore 
the existing rule and treat the order made in any particular case as an 
amendment of that rule. 


That the Government or the Board of Revenue have the power to amend 
the ryles does not make any difference. Both are bound to dispose of the matters 
that come up before them irf accordance with the rules at the time in force on the 
subject. The Board possesses both the power to frame rules and the power to 
pass orders in individual cases. But when a case comes up for which provision 
already qxists under th@ rules in force, that case must be disposed of in accordance 
gvith ethe rules, 

: ° 
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While the Board of Revenue has undoubted power to superintend and a power 
to frame rules and’ amend them from time to time in exercise of that power of 
superintendence, the Board is bound by those very rules when it acts as quasi-judicial 
tribunal and adjudicates on rights of parties founded on those rules. The duty 
of the Board to decide individual cases before it in accordance with the rules, no 
dqubt framed by itself, should not be confused with the right of the Board to frame 
or to amend the rules. 


L. P. A. No. 225 of 1952, discussed, doubted and differed. 


e The possession of what may be called legislative authority does not necessarily 
carry with it the power to interfere in particular cases, if the rules on that topic 
issued in the exercise of the legislative authority do not provide for such interference. 
The rule making power cannot be invoked to give a particular decision in a particular 
case. 


Blackpool Corporation v. Locker, (1948) 1 K.B.D. 349, referred. 
N. V. B. Sankara Rao for Petitioner. 


The Advocate-General (V. K. Thiruvenkatachar), The Special Government 
Pleader (V. V. Raghavan) and S. V. Venugopalachari for Respondents. : 


R.M. ——— i Order quashed. 
Rajagopala Ayyangar, J. Balakrishna Reddiar v. Subramania Reddiar. 
8th December, 1954. Appeal No. 860 of 1950. 


Deed—Construction of—Tamil word ‘undanal’ 2 srimens used in connection 
with progenp—If denotes only natural born son. 
‘© Inthe Tamil Lexicon the tamil word ‘ undanal’ is used as signifying ‘ pregnancy.’ 
But this has reference to a woman. But this is not the meaning in which the 
word should be understood where it has reference to a male person. In such 
context it obviously means ‘happens to have’. The expression ‘ Ann Santhathi 
undanal’ would include both natural born son and adopted son. \ 


C. A. Vatdyalingam, T. Venkatadn, K. Ramachandra Rao and Lakshminarayana 
Reddy for Appellant. 


T. Muthuswamt Reddy for Respondent. 


RM. COLAPTES Appeal dismissed. 
Balakrishna Aivar, 7. T. B. Mehta’and sons v. T. Sadasiva Mehta. 
14th December, 1955. C. RP. No. 763 of 1954. 


Madras Buildings (Lease and Rent) Control’ Act (XXV of 1949)—Tenant or licensee—~ 
Payment of a specified percentage of the business turnover for occupation of a building— 
When could amount to payment of rent. 

The circumstance that the person in occupation of a non-residential building 
pays a particular percentage of the turnover of his business in respect of his occu- 
pation instead of a fixed or specified amount will not by itself alter the character 
of the payment or the legal relationship between the parties. If otherwise he is a 
lessee of the building, the fact that the amount he is required to pay for its use is, 
to be ascertained in a specified and particular way will not make any difference. 
The amount: paid will still be rent. 


V. C. Gopalaratnam and C. P. Rajagopala Aiħangaş for Petitioner. 
R. Ramamurthi Atyar and K. S. Narayana Atyar for Respondent. 
R.M. —_—_— e, Petition, alowed. 


" f 


Rajamannar, C.F. Narasimha Nayak v. SSadhananda Bhat. 
15th December, 1954. C. R. P. No. 1044 of 1954. 


Madras Indebted Agriculturist Temporary Relief Act (V of 1954), section 2 (b)— 
Debi—Scope of. , 


A mere claim for damages for breach of contract will not fall within the definitien 
of debt under section 2 (b) of the Madras Act (V of 1954). There should be a 
liability to pay a certain sum of money and the liability should relate to considera- 


tion received. ; 
A, Narayana Pat for Petitioner. 


K. Vittal Rao for Respondent. 


R.M. —— Petition dismissed. 
Somasundaram, J. Ramathayalu, Jn re. 
15th December, 1954- Crl. R. C. No. 880 of 1954. 


Crl. R. P. No. 830 of 1954. 


Madras City Police Act (III of 1888), section 43—Presumptive evidence under— 
Sufficiency to sustain a conviction. . 


Under section 43 of the City Police Act any cards, dice, gaming table, or 
cloth, board or other instruments of gaming found in any place entered or searched 
under the provisions of section 42 of the said Act shall be evidence that such a 
place is used as a common gaming house. But for this provision the above articles 
so found will not by themselves Vance h proof that the place is used as a common 
gaming-house. is 

But the rule of prudence which is applied to the evidence of an approver applies 
to the evidence afforded by the presumption raised under section 43 of the City’ 
Police Act. The evidence furnished under section 43, although by itself may form 
the basis of a conviction for an offence, still prudence requires that it is not safe 
merely to rely on that evidence alone. Invariably almost in every case there 
must be some other evidence to increase the effect of the evidence furnished by 
the presumption. 


B. T. Sundararajan and M. S. Raghavan for Petitioner. 
The State Prosecutor (S. Govindswaminathan) for the State. 


R.M. — Conviction set aside. 
` Rajagopalan, J. Gopalaswami Padayachi, Jn re. 
4th January, 1955. : W. P. No. 1 of 1955. 


Tanjore Tenants and Pannatyal Protection Act (XIV of 1952), section 10 (1) (c) 
— Altogether ceased to culttvate’—Meaning of—Failure to cultivate part of leased land— 
If entails eviction. . 

The term ‘ altogether ceased’ in section 10 (1) (c) of the Madras Act XIV of 
1952 qualifies the expression ‘ cultivation’ and non-cultivation of even a portion of 
the leased land is enough to attract the provisions of section 10 (1) (c) of the Act 
and the tenant is liable to be evicted. Raising seedlings on a portion of the land 
may be part of the agricultural operations. But what the clause of the sub-section 
requires is the cultivation of the land, t.e., raising a crop that could have been 
raised, f ä e 

G. N. Chary for Petitioner. 


RM- é T Petition dismissed. 
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Rajagopalan, 7. , Sadaya Gounder v. Tangavelu Udayar. 
4th November, 1954. W.P. No. 998 of 1953. 


Madras Village Panchayats Act (X of 1950)—Rules for conduct of elections of members 
of Panchayats—Part I-—Rules 5, 6 and cope—Election for two or three wards—Prestd~ 
tng Officer closing nominations for each ward and scrutinising the same— Validity. 


Rule 6 (1) of the Rules for the conduct of elections of members to minor Pan- 
chayats framed under the Madras Village Panchayats Act makes it clear that the 
aominations for all the wards in any constituency should be rec ived if there are 
more wards than one, before the next stage of scrutiny of nominations is reached. 
It is only after the scrutiny of nominations can there be any election. 


Reading together Rules 5 and 6 (1) of. the Rules for the conduct of elections 
‘of members of minor Panchayats and contrasting them with the provisions of Rule 
6 (2), in cases where there are more than one ward the Election Officer is bound to 
receive nominations for whichever ward such nominations are offered at any time 
before the nominations are closed and before the scrutiny of nominations begins 
under Rule 7. In such cases the Election Officer is not entitled to complete the 
election for each ward one by one. Though the Election Officer is entitled to call 
for nominations for each ward one after another, he is not entitled to $crutinise 
the nominations for each ward before the nominations for the other wards are com- 
pleted. 


M. S. Venkatarama Atyar for Petitioner. 


The Special Government Pleader (V. V. Raghavan) and T. V. Balakrishnan for 
Respondents, 


RM , — Rule made absolute. 
Ramaswami, 7. Kunjammal v. Sambandam., 
16th November, 1954. .G. S. No. 29 of 1954. 


Madras High Court Original Side Rules, Order 7—Validity—If ultra vires the 
rule making powers of the High Court—If opposed to Article 14 of the Constitution of India 
(1950) as denying the equal protection of law, viz., the right to defend. 


The High Court has ample powers to frame rules for regulating its procedure. 
Order 7 of the Original Side Rules is intra vires the powers of the High Court 
as it relates to only procedure and does not take away any substantive rights of 
parties, though the effect of the rule is to take away the ordinary right of defence 
in suits for the recovery of liquidated demands. 


Order 7 of the Original Side Rules of the Madras High Court is the logical 
extension of Order 37 of the Code of Ciwil Procedure. Order 37, Civil Pro- 
cedure Code and Order 7, Original Side Rules, have come into existence 
in order to carry into effect the provisions of the Negotiable Instruments 
Act and which Negotiable Instruments Act and its logical extension, viz., 
bonds and contracts for liquidated sums of money, constitute the life-blood 
of a commercial and industrial centre like the Presidency Town and which 
requires a special procedure for speedy and effective settlement of disputes 
arising therefrom. In other words, this procedure constitutes a valid classification 
based upon rational grounds which are relevant to the matter in question. ‘That 
this classification is also territorial is a good ground of classification. Within those 
territorial limits persons under like circumstances and conditions are treated alike. 
Thus the factual background of Order 37, Civil Procedure Code and Order 7, 
Original Side Rules, shows that they do not offend Artécle 14 of the Constitution. 


It is quite true that a difference is made between the defendants in ordinary 
suits and defendants in suit based upon negotiable instruments and the like-urlder 
Order 7, Original Side Rules. But this difference by itself would note çonstitùte 
a discrimination so as to be an infringement of Article 14 of the Constitttion &f 
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there is a reasonable classification constituting the basis of the difference in treat- 
ment. 


The idea behind the procedure, where there is no right to appear and defend 
without leave, is the speedy and effective disposal of these suits within specified 
eriods and without promoting dilatory tactics of obviously worthless defences. 
n insisting that the defendant should obtain leave he is not being condemned 
unheard. On the other hand, he has a right to come to the Court and his opposition 
has to be adjudicated upon and though he has no unqualified right to defend as 
in other cases, still if he has a good defence he is always allowed to defend. 


Neither the natural principles of justice that no one should be condemned 
unheard nor that justice should not only be done but appear to be done, viz., giving 
an opportunity to every one who has got a good defence, is violated by this pro-- 
cedure. This distinction is also based upon the reasonable classification and in 
the context the comparison between defendants in ordinary suits and defendants 
in suits on negotiable instruments and like instruments under Order 7, Original 
Side Rules, is not a comparison between similarly circumstanced individuals. 


Order 27 of the Code of Civil Procedure and Order 7 of the Original 
Side Rules of the High Court do not offend Article 14 of the Constitution of India. 


R. Destkan and C. Natarajan for Plaintiff. 
N. S. Raghavan for rst Defendant. 


R.M. MAER Appeal dismissed 
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Rajamannar, G. J., Balakrishna Ayyar State of Madras v. Chambers, Ltc® 
and Rajagopala Ayyangar, FF. T.R.C. No. 276 of 1953. 
10th December, 1954. 


Madras General Sales-tax Act (IX of 1939)—Section 5 (vi) and General Sales-tax 
Rules—Rule 5—Turnover and Assessment Rules—Rules 4, 15, 16—Hides and skins— 
Untanned hides and skins ultimately exported outside the State—Tax on the purchase of un- 
tanned hides and skins by a licensed dealer in hides and skins under Rules 4 (2) (d) and 16 (2) 
of the Turnover and Assessment Rules—Validity—Article 14 and Article 286 (1) of the 
Constitution of India—If violated. 


The provision of law which directly governs the case of untanned hides or 
skins which are ultimately exported outside the State is rule 16 (2). (ii) of the Turn- 
over and Assessment Rules framed under the Madras General Sales-tax Act. By 
this provision the tay is levied on the dealer who was the last dealer not exempt 
from taxation under section 3 (3) of the,Act, who buys them in the State and on the 
amount for which they were bought by him. The tax is levied on them as dealers 
who bought untanned hides or skins in the State on the amount for which they 
were bought by them. The said amounts are included in their total turnovers. 
In the case of untanned hides and skins exported outside the State by a licensed 
dealer, the dealer is taxed as the purchaser and not as the seller. 


Under Article 286 of the Constitution of India the prohibition against the levy 
of sales-tax is in respect of transactions of sale or purchase in the course of import 
or export. A purchase for the purpose of export could not be regarded as an 
act,done in the course of the export of the goods and such a purchase for export 
is not an activity so integrated with the exportation that the former could be regarded 
as, done -‘in the course of’ the laster. The prohibition in Article 286 (1) (b) is 
limited to the period covered fy the actual exportation or importation of the goods 
and the power of the State to impose tax at any stage before or after is not affected. 


. Under section 5 (vi) pf the Madras General Sales-tax Act the sale of hides and 
skins, whether tanned or untanned, are liable to tax only at such single point in the 
shies of sales by successive dealers as may be prescribed. Rule 16 of the Turnover 
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and Assessment Rules prescribes the point. For reasons of practical convenience 
the rule making authority desired to fix the single point when the series of sales, 
had come to a termination. Rule 16 (2) (i) provides for the sale of untanned hides 
and skins to a tanner and rule 16 (2) (1i) provides for such hides and skins which 
are exported. For the purpose of fixing the single point in the series of sales, 
tlfe two events, namely, the sale to a tanner and export outside the State are taken 
as the termini of the series of sales. Hence the transaction of sale preceding the 
export sale cannot be said to be a sale in the course of export. 


° (1953) 2 M.L.J. 123 (S.C.), followed. 
(1953) 1 M.L.J. 743 (S.C.) ; (1952) 2 M.L.J. 598, referred. 
(1954) 2 M.L.J. 312, held wrongly decided. 


Sales-tax levied on the last taxable purchaser of hides and skins under the 
Madras General Sales-tax Act does not contravene Article 286 (1) (b) of the 
Constitution of India and the levy is valid. 


The imposition of sales-tax on licensed dealers under rule 16 (2) (ii) of the 
‘Turnover and Assessment Rules does not contravene Article 14 of the Constitution. 
A classification of merchants into those who take out licenses and those who do not 
is one resting on a rational basis and must be upheld. The scheme of assessment 
under the Madras General Sales-tax Act certainly makes a difference between a 
licensed dealer and an unlicensed dealer. But so far as the final export is concerned 
neither the licensed dealer nor an unlicensed dealer can be taxed. Nor are they 
taxable under the rules, read with Article 286. Itis not correct to say that while 
the unlicensed dealer escapes taxation in view of Article 286, the licensed dealer 
has to paytax. He is not liable to pay any tax in respect of the export sale. Itis the 
prior purchase that is taxable. 


Different results would follow in different circumstances, namely, where an 
unlicensed dealer sells to a licensed dealer and where an unlicensed dealer sells 
to a unlicensed dealer and where a licensed dealer sells to a licensed dealer. It 
may be that in one or other of those contingencies there might be difficulty in 
assessment. This is inevitable. But that fact alone would not justify the conclusion 
that there is an unwarranted discrimination. 


Per Rajagopala Ayyangar, F. 
“The result of the decisions of the Supreme Court as regards the scope of 
Article 286 of the Constitution of India in reference to the levy of sales-tax by the 
States is that a purchase for the purpose of export even though such purchase is 
effected to implement orders for the export of those goods is not “ a sale or purchase 
in the course of export ” within the meaning of the exemption in Article 286.” 


“ According to the Madras General Sales-tax Act and the rules raw hides 
and skins are a commodity in respect of which the rule as to single point taxation 
applies and the tax is levied upon the last taxable purchaser who deals with the 
commodity in its raw state. The tax is really one on the transaction of purchase 
anterior to the export, the factum of the export ing merely as marking the 
final stage of a series of purchases by one licensed dealer from ee on the occur- 
rence of which the taxable event, namely, the last purchase is determined. The 
purchase of raw hides and skins for the purpose of export could not claim consti- 
tutional tax immunity as even the last purchase which preceded the actual export 
would not be a sale or purchase in the course of export.” ° 


“ Under the scheme of the Indian Constitution and the distribution of legis- 
lative and taxation powers under it, there is no prohibition on Parliament to tax 
exports and the entire control over exports and imports as well as duties on such 
exports and imports are excluded from the purview of the States.” ° 


The Assistant Government Pleader (K. Veeraswami) fr Petitioners in T.R.C, 
Nos. 276, 118, 132, 136, 185, 244 and 27 of 1953. >. 6 
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Messrs. John and Row, E. R. Krishnan, K. Venugopala Apai Mesio Pais, Lobo, 
Alvares and S. Venkatakrishnan and K. M. Bashyam Ayyangar for Respondents. 
T.R.C. No. 351 of 1953. 
Messrs. Pats, Lobo, Alvares and S. Venkatakrishnan for Petitioner. 
The Assistant Government Pleader (K. Veeraswami) for Respondent. 


R.M. — Orders accordingly. 
Basheer Ahmed Sayeed, F. The Home Insurance Company, Ltd. 2} 
10th December, 1954. Ramnath & Company. 


C.C.G.A. Nos. 88 and 89 of 1952. 


Carriers—Carriage by sea—Clause in the Bill of Lading ‘ carried on deck at shipper’s 
risk °—If and when would relieve the carrier from liability. l 

A clause in a Bul of Lading ‘ carried on deck at shipper’s risk’ does not imply 
that in cases of total loss or non-delivery of the entire goods, there is a total exemption 
from liability of the carriers. It only means such loss and such damage that might 
arise consequent upon the goods being put on the deck, which will have to be proved 
by the shipping company. ‘The loss must be related to the goods being carried 
on deck. ‘The clause will not be of any avail to the carrier in cases where the goods 
are totally lost and never delivered. 


(1952) 2 M.L.J. 270, distinguished. 
Messrs. Ring & Partridge for Appellant. 
A. R. Krishnaswami for Respondent. 


R.M. — AppeaPaismissed, 
Govinda Menon, J. Sathianathan v. Venkatarama Ayyar. 
10th December, 1954. i S.A. No. 504 of 1952. 


Transfer of Property Act (IV of 1882), section roo—— Charge’ if could be created 
orally—Efffect of amendment of 1929. 

In view of the amendment of section 100 of the Transfer of Property Act, it is 
not possible to create a charge orally. Ifa charge is created by agreement of parties 
then under the provisions of the amended section 100 of the Transfer of Property 
Act it can be done only by a registered document. But there are other ways and 
methods by which charges can be created, e.g., by operation of law, by award of 
the arbitrators and various other means. In such cases the later clause of section 
100 of the Act would come into play and a bona fide purchaser for value without 


notice of the charge is protected. This provision does not however enable the 
creation of a chargeeorally. 


44 L.W. 483, referred and distinguished. 

I.L.R. (1939) Mad. 199, followed. 

T. Chengalvarayan and M. R. Narayanaswami for Appellant. 
O. K. Ramalingam for Respondent. 


R.M. — Appeal dismissed. 
Samasundaram, F. Rajagopala Iyengar, In re. 
15th December, 1954. Crl. Rev. Case No. 978 of 1954. 


Grl. Rev. Pet. No. gar of 1954. 


` Criminal Trial—Practice—Brosechtion conducted by the Police—Complainant as wit- 
ra standi to file a petition to award a deterrent punishment or convert the nature of 
fase. 
_ ” Ina case where the @harge-sheet was filed by the Police and the prosecution 
isgn the Rands of the Assistant Public Prosecutor, the complainant is only a witness, 
i 3 
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He has no locus standi, whatever interest he may have the case, to file a petition 
to convert a calendar case into a preliminary register case under section 347 (1), 
Criminal Procedure Gode. It is not for the witness, though he may be a de facto 
complainant, to state what punishment the Court must give to the accused and 
whether such a punishment should be adequate in the circumstances of the case. 
Nor is it within his province to suggest to the Court that it should punish the accused 
in’such a manner as to allow compensation being given to him. 

o Such a petition ought not to be entertained at all and should be dismissed in 
limine. If a Court thinks that the punishment it could give to an accused may 
not be sufficient in the circumstances of the case, the Court can well forward the 
records under section 349 (1) of the Code of Criminal Procedure. 


V. L. Ethiraj and N. C. Raghavachart for Petitioner. 
The Public Prosecutor (V. T. Rangaswam: Atyangar) for the State. 


R.M. — Order set aside. 
Rajagopala Ayyangar, 7. Annadhana Kattalai v. State of Madras. 
15th December, 1954. W.P. No. 525 of 1952. 


Practice—Delay in seeking extraordinary remedy of writ— When fatal. 


Estate—Deseriptive terms in grant—When conclusive of grant of both warams— 
* Olavadat kant ’—~Meaning of. 


Though there is no statutory period of limitation within which an applicant 
for a writ should seek such relief, the writ being really discretionary, at least in those 
cases where no fundamental right i is involved, unexplainable delay on the part of 
a petitioner would be a factor to be taken into account in entertaining the petition. 
However, in cases of public institutions like a temple the laches on the part of those 
in charge of its affairs ought not to prejudice the rights of the institution. 


It is no doubt true that the description of a grant as ‘ sarvamanyam ’, the owner 

_ ckabogham mirasdar’ and the payment to him by the tenant as ‘ swami- 
Bashan” indicate prima facie that the grantee is the owner of the land as well. 
But this is not conclusive and does not preclude proof of the existence of tenants 
with occupancy right in the village. Where other evidence is evenly balanced 
the use of such expressions might establish a case of grant of both the warams. 


The expression ‘ olavadai’ means. the act of a right of ploughing, the right 
to cultivate the lands, as this right is originally inherent in the holders of. kaniyakshi 
tenures which is sometimes used in the same sense. R 

The word ‘kani?’ in the compound word ‘kaniyakshi’ implies occupancy 
right in the tenant so Se The expressions ‘olavadai kani p di’ 
means a tenant, though originally a purakkudi, t.¢., a stranger to the village, who 


has settled down there and an ‘ olavadai kani, i.e., a right of occupancy in the 
land. 


Ordinarily in a suit for ejectment the tenant has to prove that he has occupancy 
rights. But under section g (7) of the Madras Estates (Abolition and Conversion 
into Ryotwari) Act 1948, this presumption is reversed and unless the landlord 
is able to establish by evidence that the original grant comprised both the warains 
the village will be deemd to be an inam estate. 


K. S. Naidu for Petitioner. 


‘The Special Government Pleader (V. V. " Raghavan) and M. S. Pokaia 
Aiyar for Respondents. 


® ` » 
R.M. — ° Petition Yisgnisseg, 
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Balakrishna Ayyar, F. Viswanathan v. Revenue Court, Tanjore. 
15th December, 1954. | W.P. No. 560 of 1954. 


Tanjore Tenants and Pannayal Protection Act (XIV of 1952), section 10 (2) (e)— 
Notice to tenant to pay arrears—If could be altered — Jurisdiction. e 


The Tanjore Tenants and Pannayal Protection Act, 1952, does not at all make 
any of the provisions of the Civil Procedure Code applicable to the Revenue Court. 
Rule 4 of the rules framed under the Act confers power on the Revenue Cowrt 
and the Conciliation Officer to summon witnesses and call for the production of 
documents. This rule is not however sufficient to confer on the Revenue Court 
the power of review which a Civil Court has under section 114 and Order 47 of 
Civil Procedure Code. á 


The expression “ having regard ” occurring in the rule is not very felicitous. 


`The expression ‘ regarding’ or ‘ relating to’ expresses the intention of the 
xp garamg 8 XP 


more appropriately. 


In the absence of a prohibition, the Revenue Court may generally follow the 
procedure observed by the Civil Courts and be guided by the main principles of the 
Civil Procedure Code. But the Revenue Court cannot have all the powers which 
are conferred on Courts by the Civil Procedure Code. Revenue Courts may have 
inherent powers to correct clerical or arithmetical errors. But a power of review 
must be specifically granted and no such power has been conferred on the Revenue 
Court under Act XIV of 1952. 


A Revenue Court has no power to set aside'or modify a decision it has once 
given on the admission or confession of the opposite party or subsequently on his 
application to re-open the proceedings and pass an entirely different prdef. 


T. S. Purushotham for Petitioner. j 
The Special Government Pleader (V. V. Raghavan) for Respondent. 


R.M. — Order quashed. 
Krishnaswami Nayudu, F. Chidambaram Chettiar v. Rajambal Ammal. 
16th December, 1954. C.R.P. No. 2006 of 1953. | 


Code of Civil Procedure. (V of 1908), Order 1, r. 10-—Scope—Suit for partition of joint 
family property—Powgr to add even strangers as parties. . 


The scope of a partition suit is very wide and in order to put an end to liti- 
gation arising as to the title of the properties it will be necessary in certain cases 
in which though the property may happen to stand even in a stranger’s name, if it is 
alleged that the property is joint family property the proper course would be to 
implead such a party and the question as to whether it is joint family property 
or the property of the stranger, notwithstanding he is a stranger, should be inquired 
into, so that there may be a finalitwas to the title of the property: This course may 
in certain cases cause inconvenience to strangers, but that will be necessary to put 
an end to further litigations and such questions cannot ordinarily be reserved for a 
separate sult. 


(1948) 2 M.L.J. 504; (1952) F M.L.J. 473 ; 35 Cal. L.J. 530, referred. 
Messrs. S. Ramachandra Ayyar and G. M. Alagarswami for Petitioner. 
M. S. Venkatarama Ayyar for Respondent. 


oe RM ` ——— Revision allowed. 
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Balakrishna Ayyar and Vaidyanatha Ayyar s. Indian Bank, Ltd, 
Basheer Ahmed Sayeed, FJ. A.A.O. Nos. 316 & 387 of 1954. 
10th December, 1954. 

Civil Procedure Code (V of 1908), Order 21, rule 90 and Proviso—Sale of immove- 
able property belonging to a limited company in execution of a decree—Application to set aside 
il sale by a share-holder of the company—If maintainable—Demand for security under 
Proviso to rule go— When could be made. 

A shareholder of a a Sia A no doubt interested in the property of the com- 
pany in which he holds shares. But that does not mean that every shareholder of a 
company who apprehends that the property of the company is being disposed of in 
execution of a decree, is entitled to apply to the Court under Order 21, rule go, Civil 
Procedure Code. The property sold being the property of the company no indi- 
vidual shareholder has a locus standi to apply for setting aside the sale. The share- 
‘holder’s only right will be to seek the remedies provided under the Indian Companies 
Act. 

Once a petition to set aside a sale under Order 21, rule go, Civil Procedure 
Code, has been admitted, the Court cannot thereafter call upon the petitioner to 
furnish security. Whether a petition under the said order has been admitted or 
not would depend upon the facts. When the Court orders notice to the other 
side on the petition it normally means that the Court has applied its mind to the 
petition and decided to hear the petitioner and the opposite side. That would 
be normally evidence that the petition has been admitted, in the absence of evi- 
dence to show any contrary intention. 

S. S. Ramachandra Atyar for Appellants and 

S. Ramachandra Atyar, P. S. Srisatlam, C. R. Pattabiraman and A. D. Sttaraman 
for Respqndents in A.A.O. No. 316 of 1954. 

V. Sundaresan for Appellants and 
C. R. Pattabhiraman, R. Ramasubbu diyar, S. Ramachandra Aiyar and K. Varada- 
rajan for Respondents in 4.4.0. No. 387 of 1954. 


R.M. — Orders accordingly. 
Rajamannar, C.f. Muthuswami Raja v. Ramalingam Chettiar. 
16th December, 1954. C.R.P. Blo. 379 of 1953. 


Court-fees Act (VII of 1870), section 7 (iv) (c)—Sutt to enforce right to levy fees in 
market and prohibit persons refusing to pay the fees from entering the market—Nature of 
relief—Valuation for purposes of court-fee—Suits Valuation Act (VII of 1887), section 
g—Rules—If applicable. 

In a suit where the plaintiff complains that the defendants are attempting 
to forcibly enter the property—a site on which a market is held—without paying 
the admission fee and other fees which he claims a right to charge, and prays for 
an injunction against them, though it may be that the defendants are not denying 
the title of the plaintiff to the suit propertyebut are questioning only the plaintiff’s 
right to levy the fee in question, there is no doubt that the relief sought by the plain- 
tiff is with reference to immovable property. The words ‘ with reference to any 
immovable property’ in the proviso to section 7 (iv) (c) are wide enough to cover 
a case like the aforesaid one. 

A suit of the aforesaid nature, though the prayer may be for an injunction 
simpliciter, is virtually for a declaration of the plaintiff’s right to collect fees and for 
an injunction, which is in the nature of consequential relief. Rule 1 of the Rules 
under section g of the Suits Valuation Act, however, does not apply to such a case 
as the said rule has reference only to property, the value of which can be calculated 
in the manner provided in section 7 (v) of the Court-fees Act. It deals with suits 


for the possession of lands, houses and gardens. It no reference to intangible 
interests in immovable property like the right to collect fees. 
P. S. Chandrasekara Aiyar and P. S. Ramachandran for Petitioner. Š 
S. Ramachandra Ayyar and M. Vaikuntam for Respondent. oOo’ 
R.M. — i Orde? modified, 
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Rajagopala Ayyangar, 7. Srinivasan v. Vasantnagi. 
11th January, 1955. W.P. No. 719 of 1954. 
Representation of the People Act (XLIII of 1951), sections 84, 98 and 100—Reliefs 
under—If cumulative—Prayers not in the alternatioe—If invalidates an elction petition— 
Section 81 and Rule 119 (a) and (b) of the Conduct of Election Petition Rules—Appli- 
cability—Limitation under—If depends on the nature of the relief sought—Particulars ‘of 
general corruption and undue influence—Nature of. 


The provisions of sections 84, 98 and 100 of the Representation of the People 
Act make it abundantly clear that the reliefs for declaring an election wholly vofd 
and, declaring the election of a returned candidate to be void are alternative and 
not cumulative as by their very nature they could not be. An election petitioner 
is entitled to pray for each of the reliefs provided for in section 84 of the Act. The 
mere fact that it 1s not stated in the petition that the reliefs are prayed for only in- 
the alternative does not render the petition one not in accordance with section 80 
of the Act. 


Section 81 of the Act proceeds on the footing that the limitation of time within 
which a petition could be filed would be the same whatever be the reliefs sought, 
that is, whether they are under section 84 (a) or (c) which are respectively covered 
by sections 100 (2), 101 and 100 (1). The distinction between sub-rules (a) and (b) 
of the rule 119 of the Conduct of Eection Petition Rules lies in the fact that while 
sub-rule (a) relates to a petition calling in question the election of a returned candi- 
date, sub-rule (4) applies to cases where there are more returned candidates than 
one, and the election petition calls in question the election as a whole. The con- 
junction ‘and’ in sub-rule (b) of rule 119 has to be read as indicating that both 
these conditions, viz., there being more returned candidates than one and the 
election petition is calling in question the election as a whole should be satisfied 
before die sub-rule applies. ° 

` Where the election petition is directed against more returned candidates 
than one it cannot fall within sub-rule (a) of rule 119 which is to cover only those 
cases where the election of a single returned candidate is being called in question 
whatever may the reliefs sought by the petitioner. There might be cases where 
the period of limitation prescri under sub-rule (a) might apply even if there 
are more returfied candidates than one, but the election of only one candidate is 
challenged. 


The expression “ calling in question the election as a whole ” means that the . 
lai calls in question the election of each of the returned candidates, whatever 

the grounds. 

The question whether calling a person a Communist amounts to a statement 
‘in. relation to the personal character or conduct of the candidate’ within the mean- 
ing of section 123 (4) of the Representation of the People Act, 1951, is one of pure 
law and is not a mixed question of ląw and fact. 

In the case of charge of undue influence, it is not necessary for a election 
petitioner to furnish the names of voters who were unduly influenced and the dates 
on which the undue influence was exerted. In cases of allegation of general corrup- 
tion or general undue influence such particulars cannot in the very nature 
of things be given and therefore cannot be insisted upon. 

Quaere : Does the statutory provision for particulars embodied in section 83 
(2) of the Act apply to the EA under section 100 (1). 

» N. Srivatsamani and V. P. Raman for Petitioners in W.P. Nos. 719 and 337 of 
1954 and Respondents in W.P.No. 723 of 1954. 

M. K. Nambiyar, T. Ramaprasada Rao and V. S. Subramanyan for petitioners in 
W.P.Nos. 723 and 730 of .19542 

K. V. Venkatasubramania Ayyar, T. Krishna Rao, A. Narayana Rao, M. G. Kamath 
apd Z.Ramaprasada Rao for Respondents. 

oc RM. _¢@ Petitions dismissed. 
@ e wee i 
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Rajamannar, C.J. and Govinda Naicker v. 
Rajagopala Ayyangar, F. National Paper Co. 
12th January, 1955. L.P.A. No. 197 of 1954. 


Madras Indebied Agriculturists (Temporary Relief) Act (V of 1954), Section 3— 
“Application for the execution of a decree” —Scopé of—When could be stayed. 


Whether a particular application is or is not an application for the execution 
of a decree within the meaning of section 3 of the Madras Act V of 1954 must be 
decided on the plain meaning to be attached to the words ‘application for the 
execution of a decree’. No assistance can be derived from decisions on questions 
. such as whether a particular proceeding is or is not a proceeding which falls within 
section 47 of the Code of Civil Procedure for purposes of appeal or whether a parti- 
cular application is an execution application for the purpose of determining the 
Article of the Limitation Act applicable to such an application. 


So far as a decree for payment of money is concerned there can be no application 
for the execution of such a decree after a sale had been held in execution of such 
a decree and such a sale had been confirmed duly and after a sale certificate had 
been issued to the purchaser, be it the decree-holder himself or a stranger. The 
decree-holder purchaser may have his remedies to obtain possession in pursuance 
of the sale certificate issued to him. But in doing so he is not seeking to execute 
the decree. In one sense an application under order 21, rule 95 of the Code of 
Civil Procedure may be described as an execution petition. But that would not 
make the application one for the execution of a decree. 


An application bya decree-holder purchaser under order 21, rule 95, for 
delivery of possession of the property purchased in execution is not an application 
for the execution of a decree within the meaning of Section 3 of the Madras Act 
V of 1984. o 

°” B.C. Seshachala Aiyar and F. Nagarajan for Appellant. 


D. Ramaswant Atyangar and K. Krishnaswami for Respondent. 


R.M. Appeal dismissed. 
Rajagopalan, J. Sethumadhava Rao v. Collector of South Arcot. 
18th January, 1955. W.P. No. 315 of 1954. 


Government Servants Conduct Rules, rule 6—Prohibition against Government servant 
raising subscription or other pecuniary assistance in pursuance of any object—If offends Article 
19 (1) (c) of the Constitutton of Indta—sScope of the right guaranteed under. 


If a Legislature were at any time to enact a law which while nominally allowing 
formation of an association, would make the right to form the association illusory 
by preventing the association from doing anything in the interests of the 
members, the legislation would be rendering the right which is guaranteed by 
Article 1g (1) (c) of the Constitution illusory and the validity of such legislation 


could be impugned on that ground. But the fundamental right to form asso- ”, 


ciation guaranteed by Article 1g (1) (c) does not include aright to solicit moneys 
by sale of tickets to members of the public unconnected with the association, 
even if the object of such sale is to raise funds for that association and such 
a sale is not by itself unlawful. 


The right to form association guaranteed by the Constitution is not rendered 
in any way illusory by rule 6 of the Government Servants Conduct Rules. No 
person has any constitutional right to any appointment under the Government. 
When. a person accepts an appointment subject, among other terms of services to 
the Government Servants Conduct Rules he cannot complain as he takes the employ- 
ment on the terms which are offered to him. The evident purpose of the rule is to 
promote efficiency and integrity in the discharge of official duties and to maintaen 
the proper discipline in the public service. Even if the ru in question apridges in 
ome measure the freedom guaranteed by Article 19 (1) (c) it stands the teg 


as 
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of a reasonable restriction under Article 19 (4). The aforesaid rule applies 
only to a section of the community, that is, those in the employ of the Government 
in the civil services. But within that class the rule applies to all equally. Such 
a rule was in existence even before the Constitution came into force and the back- “ 
ground of society against which the need for such a restraint was felt continues to 
be the same even after the Constitution. Such a restraint as rule 6 imposes on these 
in the employ of the Government without any discrimination as between them, is 
wholly desirable in the interests of the State itself. It is legally permissible and 
well within the scope of Article 19 (4) of the Constitution. 


R. Ramamurthi Aiyar for Petitioner. 
The Special Government Pleader (V. V. Raghavan for Respondent. 


R.M. — Petition dismissed. 
Rajamannar, C.f. and Kumaraswami Raja, In rê. 
Rajagopala Ayyangar, J. Crl.Rev.Case No. 296 of 1954. 
20th January, 1955. Crl.Rev.Pet. No. 278 of 1954. 


Madras General Sales-tax Act( IX of 1939), Section 3 and Turnover and Assessment 
Rules—Rules 6 to 11—Rules enabling provistonal assessment and levy of a provisional tax 
—Validity—Furisdiction of Courts to decide. 

Statutory rules differ from statutes in that their validity may be questioned 
and it is open to the judiciary to examine them to see if they are inconsistent with 
the statutes under which they are made. The Court is not precluded from inquiring 
into the validity of the rules because the statute authorising the making of the 
rules provides that they shall have effect as if they were enacted in the statute. ^. 


[Halsbury’s Law of England, Vol. XXXI, Article 575, referred with 
approval]. ; 

It is true that once a tax has accrued according to the charging ¥ection, the 
rules can provide for the assessment, levy and collection of the tax in such manntr 
as the Government may consider proper and expedient. But section 3 of the 
Madras General Sales-tax Act, 1939, which is the charging section only says that 
every dealer shall pay for a financial year sales-tax on his total turnover for such 
year. He cannot therefore be asked to pay any provisional tax calculated on an 
estimated turnover before the year has elapsed and therefore the total turnover 
cannot be ascertained. It is open to the Legislature to make such a provision in 
the Act itself on the analogy of section 18-A of the Indian Income-tax Act. But 
in the absence of any such-provision in the Act itself, a rule cannot go beyond.the 
Act and make the dealer pay a tax provisionally calculated on an estimated turnover. 

K. Venkataramani, S. B. Mani and R. M. Seshadri for Petitioner. 


The Advocate-General (V. K. Tiruvenkatachari) and the Public Prosecutor 
(V. T. Rangaswami Ayyangar) for Respondent. 
® 


R.M. —— Reviston allowed. 
Panchapakesa Aiyar, f. Sameermull, In re. 
20th January, 1955. Cri. Rev. Case No. 716 of 1954. 


Crl. Rev. Petition No. 673 of 1954. 
Madras Pawnbrokers Act (XXIII of 1943), Sections 10 (1) (b) (5) and 18— 
Failure to keep duplicates of receipts of redemption of pledges—If punishable as an offence. 
Section 10 (1) (6) (5) of the Pawnbrokers Act does not make it obligatory 
on the part of pawnbrokers to keep duplicates of receipts of redemption of a pledges. 
Ne punishment could be inflicted on them for failure to keep such duplicates. 
The mere fact that such duplicates if maintained, would be an additional advantage 
for peter | the authorities, cannot be a ground for any conviction. Though 
xt may be useful to keep duplicates of receipts granted, there is no duty cast on a 
pawnbroker to do so under the Act and pawnbrokers are not bound to do so. 
e 4. Tirumalai Tatachariar for Petitioner. 
- ‘The State Prosecutor (S, Govind Swaminadhan) for the State. 
e RM. — Conviction set aside. 


N gi 


Rajagopala Ayyangart F. Sowffyanarayan v. Palaniappat: 
6th January, 1955. C.R.P. Nos. 1109 and 1110 of 1953. 


Madras Agriculturists Relief Act (IV of 1938), section 9-A (g)—Scope of—Decree 
Jor arrears of rent in the case of a lease-back—If could be separately scaled down under section 
9-4 (9)—Scheme of section. 


Sub-section (9) of section 9-A of the Madras Agriculturists’ Relief Act is the 
last of the fasciculous of sub-sections, all dealing with redemption of usufructuary mort- 
gages. It is really analogous to sub-sections (3) to (6) in cases where there is a 
lease-back to the mortgagor. Just as the earlier sub-sections apply only for the 
determination of the amounts payable to a mortgagor to enable redemption to 
be effected, sub-section (9) also is similarly designed and operates to achieve a similar 
purpose, The machinery therefore of the scaling-down provision can only apply 
for the determination of the sum payable for redemption and the words of the pro- 
vision referring to the rent payable to the mortgagee as interest on the principal 
amount of the mortgage debt cannot be divorced from this scheme and invoked as 
an independent provision for scaling down rents. 


[Drafting of section commented on—Section analysed and explained.] 
R. Kesava Ayyangar and K. Parasaran for Appellant. 
M. R. Narayanaswami and S. Gopalaratnam for Respondent. 


R.M. Petition dismissed. 
Rajamannar, C.F. and Director of Public Instruction v. Mohandas. 
Rajagopala Ayyangar, F. O.S.A. No. 143 of 1954. 


12th Jarflary, 1955. 


Mandamus—Direction in the nature of—sSpecific Relief Act—Section 45 and Rule 5 
of the SS.L.C. Board and G.O. Ms. No. 954 Education, dated 23rd June, 1941 and G.O. 
Ms. No. 39, dated 12th January, 1944—Effect and scope of—Application to alter, correct 


or modify the entry relating to age in the School Leaving Certificate— Jurisdiction of civil Court 
—Lxtent of. 


- Before an applicant is entitled to an order under section 45 of the Specific 
Relief Act, he should establish that all the requirements contained in clauses (a) 
to (h) of that section are satisfied. One of such requirements is that the doing of 
the specific act required to be done is under any law for the timebeing in force, 
clearly incumbent on such person in his pubtic character. The only courses 
open to the Director of Public Instruction in an application for alteration of the 
entry relating to the date of birth, if it is made after the applicant has appeared for 
the S.S.L.C. Public Examination, is to decide whether there has been an obviously 
absurd entry, which needs correction. He has no power to direct the applicant to 
obtain from the civil Court an order directing the correction. In any event in 
an application under section 45 of the Specific Relief Act the civil Court cannot 
go into the merits of the application and determine the conect date of birth of the 


applicant. It can only direct the Director of Public Instruction to deal with the 
application himself. 


[Scope of Rule 5 and G.O’s. explained. ‘ Obviously absurd entry in the G.O.” 
—Meaning of—Explained,— ‘ When a civil Court directs correction in any indivi- 
dual case’ in rule 5—Explained.] 

(1943) 2 M.L.J. 665, referred and differed in part. 


The Advocate-General (V. K. Thiruvenkataciuri) and the Government Pleader 
(K. Veeraswami) for Appellant. 


P. G. Krishna Ayyar for Respondent. af 


L a . 
R.M. See < * Appi allowed, 
M—NRC 6 "@., 


4 


92 
a TE . 
Rajamannar, C.7. and Navaneetheswaraswami Devasthanam 4. 
Rajagopala Ayyangar, 7. Ganapathi Thevar. 
12th January, 1955- ' A.No. 241 of 1949 and 


S.A. No. 2083 of 1949. 


Madras Estates Land Act (I of 1908) Sections 8 (5) and 6 (1)—Construction off 
Conflicting—Possession under—When available. 


The provisions of section 8(5) of the Madras Estates Land Act provides for its 
operation notwithstanding anything contained in the Act which includes the pfo- 
visions of section 6 (1) of the Act. Section 6 (1) of the Act also provides that the 
rights conferred by that section is only subject to the provisions of the Act-which 
would include section 8 (5). There cannot therefore be any doubt that section 
8 (5) of the Act will have precedence over section 6 (1) in case of any conflict or 
inconsistency. If a contract admitting a tenant into possession is saved under 
section 8 (5) it cannot be exhausted or superseded merely by the expiry of the 
twelve years’ period prescribed for entering into contract. Under section 8 (5) 
of the Act a landlord is given a right for a period of 12 years from the specified date 
to admit tenants to possession without the latter obtaining statutory occupancy 
rights. A tenant admitted into possession by alandlord beyond the date specified 
in section 8 (5), would not be protected by section 8 (5) and would therefore fall 
within section 6 (1) and confer on the tenant so admitted a statutory right. 


(1950) 2 M.L.J. 396, referred. 
T. V. Muthukrishna Ayyar, K. Rajah Ayyar and G. R. Jagadisa Ayyar for Appellant. 


C. A. Vaidyalingam, T. Venkatadni, V. S+ Ramaswami Ayyangar and R. G. Rajan 
for Respondent. 


R.M. — * Appeal allowed. 
Krishnaswami Nayudu, F. Sivasubramaniam Chettiar v. Ramaswami Iyer. 
20th January, 1955. C.R.P. No. 2089 of 1952. 


Madras Buildings (Lease and Rent Control) Act (XXV of 1949), section 10—Prior 
application—When a bar to a subsequent application. 


The language of section 10 of the Madras Buildings (Lease and Rent Control) 
Act, 1949, is clear and what is required to be established to attract the operation 
of the bar under that section is not’that the previous application was finally disposed 
of but that the issues that were raised between the same parties in the previous 
petition had been finally decided. The words ‘finally decided’ in the section 
clearly implies thaf the prior application should have been decided on the merits. 


(1949) 2 M.L.J. 594 and (1949) 2 M.L.J. 597 referred. 

Even if one of the issues in a prior application has not been finally decided it 
will be open to a petitioner to file a subsequent eviction petition on the ground on 
which there had been mo final adjudication on merits. 

In whatever manner a previous petition was disposed of, whether it was dis- 
missed for default of appearance or it was withdrawn with liberty or without 
liberty to file a fresh application or was not pressed and dismissed or in any other 
manner disposed of, short of adjudication pn merits the bar under section 10 will 
not operate. ; 

(1952) 1 M.L.J. 156 distinguished and doubted. 

S. Tyagaraja Atyar for Petitioner. 
© _ T.V. Balakrishnan for Respondent. 

f e* e . = 
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Petition allowed. 
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Balakrishna Atyar, FA Public Prosecutor v. Murugesan 
20th January, 1955. Cr.App. No. 442 of 1954. 


Motor Vehicles Act, (IV of 1939), section 2 (9) and (13)—Heazy transport vehicle 
and light transport vehicle—What are. 


è The definition of a heavy transport vehicle under section 2 (9) of the Motor 
Vehicles Act proceeds solely on the basis of the weight of the vehicle. Whereas 
the definition of a light transport vehicle proceeds on a different basis. When 
anglysed under sub-section 2 (13) of the Acta light transport vehicle means (1) 
any public service vehicle minus motor cabs and (2) goods vehicle minus (a) heavy 
transport vehicles and minus also (b) delivery vans. 


The definition does not in terms exclude heayy transport vehicles from the 
category of public service vehicles. Hence as the defintion stands a bus or taxi, 
whatever its weight, would be a light transport vehicle. è 


The Public Prosecutor (V. T. Rangaswamt Atyangar) for Government. 
G. Gopalaswamy for Accused. 


R.M. — Appeal dismissed. 
Rajagopalan and Sathappa Chettiar v. Ramanathan Chettiar. 
Balakrishna Atyar, FJ. S.R. No. 55247 of 1953 
25th January, 1955. & C.M.F. No. 9335 of 1954. 


Court-Fees Act (VII of 1870), section 7 (iv) (b) and Suits Valuation Act, section 8 
—Suit for partition by an excluded coparcener—Scope and extent of the plaintiffs 
right to put an arbitrary valuation—Valuation for jurisdiction and Gourt-fee—Plaintif if 
entitled to amend the plaint solely with a view to reduce has liability to pay Court-fees, where 
ihe original valuation for jurisdiction conforms to the real value of the plaintiffs share. 


Court-Fees Act, Section 12 (2)—Power of Court under—Appellate Court—If can 
direct the plaintiff to pay the deficit Court-fee on the plaint in appeal from a decree of the 
Original Side of the High Court—High Court Fees Rules, Order 2, rule 1. 


Section 7 (iv) of the Court-Fees Act lays down that in suits under the several 
categories of the sub-section Court-fees should be paid according to the amount 
at which the relief sought is valued in the plaint or memorandum of appeal and it 
provides that the plaintiff in all such suits shall state the amount at which the relief 
sought is valued. The Court could not reject the valuation made by the plaintiff 
under section 7 (iv) even if such a valuation is proved to be not bona fide, but 
arbitrary. 


(1913) 24 M.L.J. 233: I.L.R (1915) 38 Mad. 922: (1915) 28 M.L.J. 148: 
(1938) 2 M.L.J. 557 and,I-L.R. 1938 M. 1031 (F.B.), referred. 


A coparcener excluded from possessidn, suing for partition and possession 
of his share of certain property has to value the relief of partition that he claims 
both for purposes of jurisdiction and computation of Court-fees. Since the plain- 
tiff in such a case is entitled to value the relief for purposes of Court-fee under 
section 7 (iv) (6) of the Court-Fees Act, he could value the relief as he liked. But 
he is bound to adopt the same valuation both for juridsiction and Court-fees as 
per section 8 of the Suits Valuation Act. 


The valuation of the relief falling under section 7 (iv) (b) of the Court-Bees 
Act for purposes of appeal should be the same as the valuation in the plaint. Where 
a plaintiff under a misapprehension of the provision applicable, did not value 
specifically the relief of partition under section 7 (iv) (b) of the Court-Fees Act 
in the plaint, but has specified a valuation for purposes of jurisdiction the same 
should be deemed to be the value put by the plaintiff for purposes of Court-fees 
also and the plaintiff could not be permitted to change that valuation for the ptr- 
pose of Court-fee in the memorandum of appeal. tg ; 
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(1925) 48 M.L.J. 277: ALR. 1925 Mad. sor; ALR. 19%2 Àl. 114i ALR, 
i938 Lah. 647, referred. 


A right of arbitrary valuation for purposes of Court-fee can be founded on 
section 7 (iv) of the Court-Fees Act. But there is no statutory right of an arbi- 
trary valuation for purposes of Court-fee alone. 


If a plaintiff values his claim for purposes of Court-fees under section 7 (tv) 
of the Court-Fees Act the valuation even if arbitrary, would also govern jurisdic- 
tion under section 8 of the Suits Valuation Act. A Court will not allow an amend- 
ment in the exercise of its discretion, to enable a plaintiff to reduce the liabilgty 
to pay the Court-fees which he would otherwise be liable to pay. The Court 
will have to assume that the valuat‘on the plaintiff fu nished for the purposes 
of jurisdiction would be the value for the purpose of Court-fee. Therefore where 
the plaintiff did not separately value the relief for purposes of Court-fee, he must 
be deemed to have valued the relief at the same figure at which he valued the re- 
lief for the purpose of jurisdiction and the valuation cannot be permitted to be 
amended at the appellate stage. 

The provisions of section 12 (2) of the Court-Fees Act is applicable also to 
appeals presented to the Appellate Side of the High Court from a decree of the 
High Court passed in the exercise of its Original Jurisdiction in view of the language 
of Order 2, rule 1 of the High Court-Fees Rules. The Appellate Cowt 
can direct the payment of the deficit Court-fee, if any, on the plaint, if it is 
found that the valuation adopted for purpose of Court-fee at that stage was wrong. 

Quaere.—Has a plaintiff, who has once valued the relief claimed by him or is 
deemed to have valued the relief for the purpose of Court-fee payable under section 
7 (iv) (4) of the Court-Fees Act no right to change that valuation at any stage even 
by amendment of the plaint? 

R. Gopalaswami Ayyangar for Appellant. ° 


The Assistant Government Pleader (V. V. Raghavan) for the State : V. Thiaga- 
rajan and T. Venkatadn for Respondent. 


a’ 


R.M. —— Orders accordingly. 
_ Ramaswam, 7. Laljee Gedhoo & Co. v. Selvam Industrials. 
27th January, 1955. Application No. 5601 of 1954 


in C.S. No. 384 of 1954. 


Trade Marks— Infringement of trade-mark’ and ‘ passing off’—Actions _for— 
Differences in—Pninciple of the remedy available to the aggrieved party—Reliefs generally— 
Relief by way of temporary tnjunction—When granted—Tests for detecting identity or 
resemblance of the marks. 


The remedy of*the proprietor of a registered trade‘mark against anyone who 
copies his mark is an action for infringtment of the trade-mark. Under the Trade 
Marks Act no person is entitled to prevent or to recover damages for the infringe- 
‘ment of an unregistered trade mark. The remedy in such cases is by an action 
for * passing off’. ‘The action for passing off may be brought on a registered or an 
unregistered trade-mark and is based on the broad principle that no person is entitled 
to pass off his goods for those of another. 

An action for passing off is not a suit based in respect of any right in the trade- 
mark, 

` The registration of a trade-mark gives the proprietor of the mark the exclusive 
right to the use of the mark for which it is registered. This rightis infringed by 
any person who uses a mark identical with it or so nearly resembling it as to be 
likely “to deceive or cause comfusién in the course of trade in relation to any goods 
in respect of which such mark is registered. 
e (Tests to detect the identity or resemblance of one mark to another enu- 
merated), ae 
0 ° 
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In cases of passing off actions the trader who sues must prove that his goods are 
known to and recognised by the public by a particular name, mark, get-up, or 
other accompaniment. It is immaterial whether the name or mark is a registered 
one or whether the get-up includes a registered design and the action of the trader 
who is sued amounts to an infringement of trade-mark or not. In an action for 
passing off the plaintiff is at a disadvantage compared with an action for infringe- 
ment, in that he has no prima facie right to the mark by statute and he must prove 
that the mark or get-up has become distinctive of his goods. 


e But the relief granted in an action for passing off is the same as that in an action 
for infringement of a registered trade-mark and the same rules apply. It is the 
general practice in an action for infringement of a registered trade-mark to add a 
plea of passing off. Reliefs by way of awarding damages, directing the destruction 
„of any offending articles and injunction are all granted in either case. 
(Case-law English and Indian—Referred.) 


A temporary injunction is merely of a provisional nature and does not conclude 
the rights of the parties in any way. A Court will exercise its discretion in favour 
of an applicant for temporary injunction only in stray cases. The relief by way of 
temporary injunction will not ordinarily be granted in cases where a large amount 
of evidence is necessary to support it. In cases of dispute as regards the plaintiff’s 
title to the mark or where acquiescence, delay, estoppel or concurrent rights are 
put forward in defence the Court in granting or refusing interim injunction is guided 
principally by the balance of convenience. The Court has to mould the relief 
to suit the exigencies of the case and grant an interlocutory injunction or direct 
the defendant to keep accounts of the sales, etc., while the suit is pending dis- 
posal. Interim injunction will be limited as clearly as possile to what js sufficient to 
attain the end and will be granted only upon the plaintiff undertaking to abide by 
any orders of*the Court as to damages for loss, if any, occasioned to the defen- 
dant, if it should turn out at the hearing that it ought not to have been granted. 
In cases of deceptive resemblances on the foot of which an interlocutory injunction 
is asked for the main test of the alleged resemblance is the inspeciion by the Court 
to find out whether the thing taken in its entirety is such that in the ordinary 
course of things a person with reasonable apprehension and with proper eye-sight 
would be deceived. 


V. T. Rangaswami Ayyangar for Applicant. 
Mohan Kumaramangalam for Respondent. 


R.M. — Injunction granted. 
Raiamannar, C.F. and Rajagopala Ayyangar, 7. Shankar & Company v. State. 
28th January, 1955. C.M P. No. 4656 of 1954. 


Press (Objectionable Matter) Act (LVI of ï951) sections 3 (vi) and 11—Order of for- 
Jerture under—Notification should specify the rature of objectionable matter—Notice to party 
before the publication of the notification—If necessary—Party if entitled to copy of the certifi- 
cate of Advocate-General. 


Constitution of India (1950), Article 1g (1) (a) and (g)—If offended—‘N bscene’ 
—Meamng of—Facts about sex—If per se obscene. 


The Press (Objectionable Matter) Act, 1951, is an Act intended to proyide 
against the printing and publication of incitement to crime and other objectionable 
matter. Having regard to the fact that section 3 (vi) of the Act mentions more 
than one ground on which a book could be deemed to contain objectionable matter 
and also having regard to the language of sectién r1eof the Act, viz., that it makes 
it incumbent on the Government to state the grounds for the order of forfeiture the 
notification stating merely that a book contains objectionable matter within ahe 
meaning of clause (vi) of section 3 of the Act is defecte as it does not specify 
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the nature of the objectionable matter contained in the bodk. EO a. oe 
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In view of the ample safeguard provided by section 24 ofthe Act to canvass 
the correctness and propriety of the action of the Government by applying to the 
High Court, which is given power to examine the case on the merits no notice is 
necessary to the party concerned before the publication of a notification by the 
Government under section 11 of the Act nor is it necessary to furnish the party with 
a certificate of the Advocate-General as that is only :equired as a condition precedemt 
to the taking of action by the Government. If in any particular case it is alleged 
that no certificate of the Advocate-General has been obtained by the Government 
then it is for the Government to prove that such a certificate was given. 


56 Bom.L.R. 709 referred. 


The provisions of section 11 of the Act amount only to a reasonable restric- 
tions in the interests of the general public and as such they are not opposed to Article 
19 (1) (a) and (g) of the Constitution. The section is saved by sub-clauses (2) and (6): 
of Article 19g. 


A.I.R. 1954 Sau. 28 and A.I.R. 1954 Assam 193, Referred. 


The term obscene is not defined in the Act. In one sense there is a certain 
amount of overlapping in the qualities described as indecent and obscene. But 
it is possible to give instances of words or respresentations which are indecent 
without being obscene. 


The classic definition of obsceniiy as enunciated in Queen v. Hicklin, ( 1868) 
L.R. 3 Q.B. 360 can be accepted even to-day, though it is necessary to decide 
whether a particular book in question satisfies the test to-day and not whether it 
would have satisfied that test in 1868 when Queen v. Hicklin was decided. 


(1954) 2 All E.R. 683, referred and approved. 


Facts about sex are not by themselves indecent or obscene. But aebodk on cortal 
technique which has the effect of suggesting thoughts of a libidinous character té 
the mind of the reader will fall within the definition of obscenity. In this thereis no 
distinction between young and old or persons who are married or unmarried. 

In prosecutions for the sale of indecent literature, the character of the hooks 
which are the subject-matter of the prosecution is to be ascertained by the examina- 
tion of the hooks themselves and evidence designed to show that other books, not 
materially different in character from those alleged to be indecent or obscene, are 
in circulation should not be considered. 


R. Mathrubutham for Petitioner. 


Advocate-General (V. K. Tiruvenkatachan) and Public Frosecutor (V. T. Ranga- 
swami Atrpangar) for Respondent. 


R. M. — Petition dismissed. 

e | 
Rajagopalan, 7. Mahaithunainatha Desigar v. Revenue Court. 
gth February, 1955. W.P. No. 619 of 1954. 


_ Constitution of India (1950), Article 226—Scope—Finding of fact by the subordinate 
Iribunal—When could be interfered with. 


Though within the limited scope or the proceedings under Article 226 of the 
Constitution of Incia, a finding of fact arrived at by the tribunal below should 
be accepted at its face value by the High Court, if the finding of fact is Opposed to 
what the tribunal itself has stated earlier and,is inconsistent with the case put for- 
ward by either side, such a finding of fact is not entitled to that sanctity. 

S. Ramachandra Ayyar and, G.M. Alagarswami for ‘Appellant. 


The Special Government Pleader (V. V. Raghavan) and V. Venkataraman for 
Respondent. 
"RM. ee — Order set aside. 
d e 
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Ramaswami, J. 4 Jugraj o. Simrathmul. 
29th November, 1954." C.S. No. 400 of 1949. 
Foreign judgments—Nature of and enforceability—Code of Civil Procedure (V of 1908), 
Order 37 and Original Side Rules, Order 7—Suit on a foreign judgment—lf could be laid 
under the summary procedure—Foreign iudgment—When will be enforced in India— Remedies 
open before a domestic Court to a person obtaining a judgment in a foreign Court. 

A suit for recovery of the amount due under the decree of a foreign Court might 
properly be instituted under the summary procedure of Order 7 o the Original 
Side Rules of the High Court. 

Ordinarily a State is not bound, under the Law of Nations to enforce within. 
its territories the judgment of a foreign tribunal. But in India, following the 
English practice, such a judgment is enforced on the principle that where a Court 
of competent jurisdiction has adjudicated that a certain sum is due from one person 
tó another, a legal obligation arises to pay that sum on which an action of debt 
to enforce the judgment can be maintained. A foreign judgment is conclusive 
as to any matter directly adjudicated upon except in the six cases specified in clauses 
(a) to (f) of section 13 of the Code of Civil Procedure. 

Where there has been opportunity for a full and fair trial abroad before a Court 
of competent jurisdiction, conducting the trial upon regular proceedings after due 
citation or voluntary appearance of the defendant and under a system of iuris- 
prudence likely to secure an impartial administration of justice between the citizens 
of its country and those of other countries, and there is nothing to show either pre- 
judice in the Court or in the systems of laws under which it was sitting or fraud 
in procuring the judgment or any other special reason why the country of this 
nation should not allow it full effect, the merits of the case should not in an action 
brought in this country upon the judgment be tried afresh as on a new trial or an 
appeal upc the mere assertion of the party that the judgment was erroneous in law 
ornin fact. á 

But the effect of a foreign judgment is that it involves no merger of the original 
cause of action. On obtaining a foreign judgment the creditor has two remedies 
open to him, viz., (1) of bringing an action in the domestic tribunal on the foreign 
judgment which he has recovered; (2) of bringing in a domestic tribunal a suit 
upon the original cause of action. 

N. C. Rangaswami for Plaintiff. 

V. S. Rangachari for Defendant. 


R.M. — Suit decreed. 
Rajamannar, C.F. and Rajagopala State of Madras v. I.S. and C. Machado. 
Ayyangar, 7. O.S.A. No. 96 of 1951. 


17th December, 1954. 

Carriage of Goods by Sea Act (XXVI of 1925), section 4 and Articles 2 to 4 of 
Schedule—Carrier— When could invoke the exemption from liability. ° 

Under section 4 of the Carriage of Goods by Sea Act, every Bill of Lading 
or similar document of title issued in India, which contains or is evidence of any 
contract to which the rules apply, shall contain an express statement that it is to 
have effect subject to the provisions of the said rules as applied by the Act and it 
is only when a Bill of Lading is issued and this document contains an express 
provision that it is subject to the terms of the rules under the Act, that the rights 
and obligations of the parties are governed by the stipulations set out in Articles 
2 to 4, including the exemptions in favour of the carrier. Both the conditions 
have to be satisfied before the exemption could be invoked by a carrier. ° 

L.R. (1939) A.C. 277 and L.R. (1947) A.C. 46, referred. ° 

The provisions of the rules embodied in the Schedule to the Act do not apply 
proprio vigore to all contracts of carriage by sea bub only in cases where a bill 
of lading has been issued incorporating the provisions of the Act. 

Act of God—what is—considered. x: 28 

Case-law reviewed, a s 
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The Advocate-General (V. K. Thiruvenkatachari) and the ‘Government Pleader 
(C. A. Vaidyalingam) for Appellant. 


S. Krishnamurthi for Respondent. 


R.M. —— Appeal allowed in part. 
Ramaswami, 7. Rangaraju v. Collector of Madras. 
18th January, 1955. W.P. No. 697 of 1954 


and Appeal No. 5409 of 1954 
in Q.S. No. 30 of 1953. 

Stamp Act (II of 1899), sections 40, 44 and 48—Scope of—Impounding of inS#tru- 
ments unstamped or insufficiently stamped—Stamp duty payable in the first instance—Prin- 
ciple of liability. 

The Stamp Act is silent as to from whom the Collector can demand the proper 
stamp duty and penalty in regard to the documents forwarded to him by a Court 
to whose notice such a document comes. There is no difficulty if the person who 
produces or gets produced a document and desires it to be admitted in evidence 
happens to be the same person who has to pay the proper stamp duty in the first 
instance. Thedifficulty arises only when the party who gets the document produced 
is one other than the one who has to pay the duty. When such a party wants 
the document to be produced and rest his claim upon it and the party compelled 
to produce it does not wish to get it admitted in evidence the recovery of the stamp. 
duty and penalty should in the first instance be from the party wishing to use the 
documents in evidence in support of his claim, leaving it open to him to recover 
thesame undersection 44 of the Stamp Act from the peson liable in the first instance 
under section 29 of the Act. 

T. R. Srinivasan for Petitioner. 

The Special Government Pleader (V. V. Raghavan) for Respondent in W.P. 
No. 697 of 1954. ° 


N. C. Raghavachari for Plaintiff. ° 
T. R. Srinivasan for Defendant in C.S. No. 30 of 1953. 
R.M. rn Orders accordingly. 
Krishnaswamt Nayudu, F. Alanikutty v. Pakkath Manakkal. 
20th Fanuary, 1955. A.A.O. Nos. 245 of 1952 and 15 of 1953. 


Madras Agriculturisis’ Relief Act (IV of 1938), section 9-A (9) (b)\—‘If such rents 
have not become barred by limitation under any law for the time being in force °—Scope of the 
term, 

The words in section g-A (9) (b) of the Madras Agriculturists’ Relief Act 
“if such rents have not become barred by limitation under any law for the time 
being in force ° must refer to the principle of the law of limitation governing a parti- 
cular section and not to the provisions of the Indian Limitation Act alone. If 
by virtue of any statutory provision (like the Malabar Tenancy Act) there is a right 
to a mutual set off of the arrears of rent and the value of the improvements, neither 
of the claims could be said to be barred until a suit for redemption or a suit for 
ejectment or for accounts is filed and the rights of the parties have become finally 
adjudicated. 

N. Sundara Ayyar for Appellant in A.A.O. No. 245 of 1952 and for Respondent 
in A.A.O. No. 15 of 1953. i 


D. H. Nambudripad for Appellant in A.A.O. No. 15 of 1953 and for Respondent 
in A.A.O. No. 245 of 1952. 


R.M — Orders accordingly. 
Govinda Menon, f. Singaravelu and Sons v. Murugappan and Sons. 
24th January, 1955. S.A. No. 58 of 1951. 


Madras Estates Land Act {I of 1908), section 3 (16) (c)—Ryott land—Exclusion of 
lands granted on service tenure— So long as the service tenure subsists’ —Scope of the term. 

o The mere fact that a service tenure holder in an estate, did not perform the 
serviee on. an occasion ether wilfully or inadvertently or for any other reason could 
nat invariably convert what was a service tenure holding inte a ryoti land within 
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the meaning of seation 3 (16) (c) of the Madras Estates Land Act. ‘There may 
be many reasons why the service could not be performed on a particular occasion. 
The mere non-performance of service could not convert what was service tenure 
holding into a ryoti land. Unless there is a demand by the landholder for the 
performance of the service and a refusal by a service tenure-holder to perform the 
same there could be no cessation of the relationship of a grantor and a service tenure- 
holder so as to take away the holding from the exclusion of such land from the defini- 
_ tion of ‘ryoti land’ under section 3 (16). 
e LL.R. 41 Mad. 554, I.L.R. 44 Mad. 697, 23 L.W. 262, A.I.R. 1932 Cal. 221, 

referred and distinguished. 

R. Gopalaswamt Ayyangar for Appellants. 

A. Sundaram Ayyar for Respondents. 


R.M. i Appeal allowed. No leave. 
Rajagopala Ayyangar, 7. Mohd. Kassim and Bros. v. Municipal Council, 
28th January, 1955. Ootacamund. 


W.P. No. 674 of 1954. 
Madras District Municipalities Act (V of 1920), section 249 (3)—Grant of licence— 


Discretion of the executive authority under—]f opposed to Article 19 (g) and (6) of the Consti- 
tution of India. 


Under sub-section (3) of section 249 of the Madras District Municipalities 
Act the executive authority is given an absolute power of refusing to grant a licence 
as also the power of imposing such restrictions and conditions as he might think fit. 
The vesting of such an absolute power in the executive authority without any gui- 
dance by the legislature as to the relevant conditions and restrictions will not be a 
reasonablė®resțriction within Article 19 (6) of the Constitution. This sub-section 
igin contravention of Article 19 (6) of the Constitution and has to be struck down as 
violating the fundamental rights guaranteed by Article 19 (g). 


An order of an executive authority of a Municipal Council refusing to grant a 
licence on irrelevant grounds, is liable to be quashed. The Municipal Council 
which is vested with a statutory duty to hear and dispose of appeals from the orders 
of an officer in the matter of grant of a licence, cannot abdicate itself of its duty 
to hear and dispose of the appeal on the merits by passing a resolution that it does 
not like to interfere with the jurisdiction of the officer. 


S. K. Ahmed Meeran and M. Khaja Mohideen for Petitioner. 
Messrs. John and Row for Respondent. 


R.M. — Order quashed 
Mack and Krishnaswami Nayudu, FF. Rajammal v. Krisħnaswami Mudaliar. 
28th January, 1955. . A.A.O. No. 328 of 1954. 


Madias Indebted Agriculturists (Temporary Relief) Act (V of 1954), secttons 3 and 4— 
Scope of—Protection if available to a person not a party to the suit but ıs only a surety for 
the judgment-debtor. 


Sections 3 and 4 of the Madras Act V of 1954 must be read together to find out 
the nature and scope of the protection given under it to agriculturists. A reading of 
the sections together makes it clear that section 4 is wide enough to include appli- 
cations of the nature mentioned in section 3 in which relief is claimed against an 
agriculturist. It contemplates a relief claimed against an agriculturist who may 
not be a party to the suit itself. ‘The words ‘ of the nature mentioned in section 3 ° 
merely mean that the recovery sought to be made shall be of a debt, whether in a 
suit or an application in execution for its recovery against an agriculturist. 


An agriculturist, who furnished security on behalf of g plaintiff who withdrew 
moneys from Court during the pendency of an appeal, is entitled to stay of preceedings 
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for restitution by the defendant by enforcing the security after the appeal has been 
disposed. of in his favour. 

M. R. Narayanaswani for Appellant. 

K. Rajah Ayyar and K. S. Ramamurtht for Respondent, 


R.M. — Appeal allowed. 
Krishnaswamt Nayudu, F. Venkata Varadan v. Sembiam Saw Mills. 
28th January, 1955. C.R.P. No. 1841 of 19m. 


Payment of Wages Act (IV of 1936), section 17 (1) (b)— Jurisdiction of Commis- 
stoner under—If could determine whether the termination of a service was valid or not and 
direct payment of wages for period in which the employee did not work. 


A claim by an employee which is in effect a claim for damages for wrongful 
termination of service is not one which a Commissioner under the Payment of 
Wages Act is competent to enquire into. The remedy in such cases is by a suit 
in a Civil Court and not an application before the Commissioner under the Payment 
of Wages Act. 


The jurisdiction of the authority under the Payment of Wages Act is limited 
to all claims arising out of reduction of wages and delay in payment of wages only 
and it is competent to the authority to construe the terms of the contract of employ- 
ment, if any, to determine if wages are payable even on termination of the employ- 
ment, to determine the factum of employment and the liability of the employer 
under the contract with regard to wages. The jurisdiction which the Commis- 
stoner possesses does not, however, extend to determination of the question whether 
the contract has been terminated or is subsisting. The questiofi whether theg 
has been proper termination of the services is a matter outside the scope of t 
authority appointed under the Act. 


S. Krishnamurthi for Petitioner. 
Messrs. John and Row for Respondent. 
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R.M. Em Petition dismissed. 
Balakrishna Ayyar, 7. Narayani Amma v. Cherunni Thirumalpad. 
31st January, 1955. C.R.P. No. 544 of 1954- 


Madras Indebted Agriculturists (Temporary Relief) Act (V of 1954), section 2 (b)— 
Debi— Any liability arising out of a breach of trust ’—Scope of. 


The word ‘ arising ’ in the expression ‘ any liability arising out of a breach of 
trust ’ in section 2 (b) of the Madras Ac? (V of 1954) can only mean springing directly 
out of a breach of trust. It cannot be stretched so as to include every claim in some 
manner or other connected with a breach of trust. ‘The connection between the 
liability and the breach of trust must be proximate and not remote. It does not 
include cases where the liability arises only indirectly and incidentally out of a 
breach of trust committed by some one else. But it does not mean that it is intended 
to cover only claims made against persons who have themselves committed breach of 
trust. The word ‘any’ prefixed to the expression shows that even the liability 
of a surety for a person who has committed breach of trust would fall under Excep- 
dioh (ii) to the definition of ‘debt’ and would be taken out of the Madras Act 
(V of 1954). 


y. P. Gopalan Nambiar f8r Petitioner. 
è M. K. Nambiar and C. F. Louis for Respondents. 


f R-M, ae Petition dismissed, 
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Basheer Ahmad Sayged, F. Karaparamban & Son v. Chartered Bank 
ist February, 1965. of India, Ltd. 
l , A.A.O.No. 378 of 1954. 
Civil Procedure Code (V of 1908), Order 17, rule 3 and Order 9, rule 3—Scope and 
applicability. l 
í A reading of Order 17, rule 3, Civil Procedure Code, shows that only after the 
fosmalities like filing written statement and discovery of documents, etc., are com- 
plied with and when the suit stands posted for trial, the question of granting of time 
to the party in the suit to produce his evidence or to cause the attendance of his 
witnesses or to perform any other act necessary to the further progress of the 
sit will arise. The mere fact that time was granted to the defendant to file his 
written statement and the defendant defaulted to file the same will not come 
within the scope of the term ‘to perform any other act necessary for the further 
progress of the suit’ in the rule. 
- Hence a suit which was decreed asa result of the failure of the defendant to file 
the written statement on the day specified is an ex parte decree and an application to 
set aside the same under Order g, rule 13, Civil Procedure Code, is competent. 
Order 17, rule 3, Civil Procedure Code, will have no application to such a case. 


G. Vasanta Pai for Appellant. 
Messrs. John and Row for Respondent. 


R.M. ——— Appeal allowed. 
Govinda Menon, 7. Minor Pechi v. Perumal Thevar. 
4th February, 1955. S.A. No. 239 of 1951. 


Usufructuary morigage—Duty of mortgagee to pay the Government revenue—When 
arises—Purchase by the mortgagee in a revenue sale of the mortgaged properityp—When valid. 

Generally when a revenue sale of properties is effected as a result of the mort- 
gagee’s default in paying the revenue even though there is no default on the part of 
the mortgegor, still the mortgagor’s title in the property ceases to exist and the pur- 
chaser obtains*rights of such a purchase. But if the sale has been brought about 
as a result of any default on the part of the mortgagee and he himself buys the pro- 
perty in the revenue sale then the maxim that a man cannot take advantage of 
his own wrong will apply. 

In the case of an usufructuary mortgage where between the parties, mortgagor 
and mortgagee, there is an agreement that the mortgagee need pay the Government 
revenue only on the mortgaged properties, merely because as between the mortgagor 
and the Government all the lands included in a patta are liable for the entire sum 
due thereunder and the lands (including the usufructuarily mortgaged lands) are 
brought to sale for failure by the mortgagor to pay the revenue due on other pro- 
perties, not mortgaged but comprised in the same patta, the mortgagee is not under 
any obligation to pay the Government revenue, and a purchase by him of the 
mortgaged property in sucha revenue sale is valid and the mortgagor’s title is 
extinguished. 

27 M.L.J. 295, ILL.R. 34 Mad. 493, 1930 M.W.N. 993 And I.L.R. 20 Bom. 
492, referred. i ° 

T. S. Vaidyanatha Ayyar for Appellant. 

K. Desikachari for Respondent. 


R.M. — Appeal allowed. No leave. 
Balakrishna Ayyar, 7. Public Prosecutor v. Annamalai. 
8ih February, 1955. Cri. App. No. 388 of 1954. 


Madras Prohibition Act (X of 1937)—Prosecution under—Onus of proof—Evidentiary 
value of symptoms—How to be considered, individually or cimulatively. i 
It is no doubt the invariable duty of the prosecution to show that an accused 
person has committed the offence with which he is charged. It is also true that a 
smell of alcohol can issue from the mouth even though a person has not consumed 
a prohibited variety of alcohol. But where there aré several symptoms like smell, 
coated and dry tongue, pupils of the eye dilated, pulse abnormal, speech incoherent 
and behaviour insolent, the symptoms should be taken together to consider whethtr 
they plainly show that the accused had consumed alcohoP ip. one of its prohibitéd 
M—NRC - e s 
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forms. It is nòt correct to:take each of these symptoms one by one and give a 
plausible explanation about it. 
The Public Prosecutor (V. T. Rangaswamy Ayyangar) Aorani 


Muhammad Asker Ali for Accused. 
n RM.. : —— Appeal allowed. 
Rajagopala Ayyangar, 7. Dhanalaxmi v. Somu Mudalmr. 
8th February, 1955. S.A. No. 2168 of 1950. 
Revenue Recovery Act (II of 1864), section 8—Standing cs ole moveable property— 
Procedure under—Service of nottce—If necessary. ° 


On the scheme of the Revenue Recovery Act ‘land’ is separately dealt with 
from ‘ standing crops’ -and the latter when distrained as such, will fall within the 
caption of moveable property. The definitions in the General ‘Clauses Act are not 
applicable for the construction of the expressions used in the Revenue Recovery 
Act of 1864. 

Section 8 (first) of the Revenue Recovery Act does not direct the distrainer 
to serve the writing, which is his authority to distrain, on any particular person. 
The distrainer is under no obligation to seek the defaulter and serve on him the 
warrant. ‘ Production of the writing’ in the section is not equivalent to ‘ service ’ 
The only statutory requirement is that the distrainer should carry the warrant 
of authority with him to the place of the distraint so that he could be in a position 
to produce it to the defaulter if he should happen to be there. 29 M.L.J. 60, 
followed. 

Failure to observe the provision of section 8 (third) cannot render the distress 
which has already taken place illegal. It may have a bearing on the validity of any 
sale of the distrained property if it should take place but cannot render invalid 
or illegal a distress which has taken place before section 8 (third) comes into play. 


D. Ramaswami Ayyangar and R. Krishnaswami for Appellants. ° 


The Government Pleader (C. A. Vatdialingam) and M. Ramachandra Rajy for 
Respondent. 


R.M. —— Appeal dismissed. 
Balakrishna Ayyar, F. Noor Mohd. Rowther, Jn re. 
11th February, 1955. Crl. Rev. Case No. 952 of 1954. 


Case Ref. No. 52 of 1954. 


Criminal Law—Practice—Prosecuiion for failure to pay sales-tax—Accused ordered 
to pay fine and tax—Right of the accused to make payment to one or other of the items speci- 
fically—Court has no power to appropriate otherwise. 


If a person is ordered by a Court to make payments in respect of two items or 
matters, whatever the items or matters may be, then in the absence of any express 
provision in that regard the*person who is required to pay has the option of saying 
that the money tendered by him shoald be appropriated to a particular item or 
matter. A person making a payment is entitled to direct appropriation of the same 
in a manner most beneficial or at any rate least injurious to him and a Court has 
no jurisdiction to prevent him from making such a direction for appropriation. 
Where a person was convicted and sentenced to pay a fine and also the tax under 
section 15 (b) of the Madras General Sales Tax Act the accused is entitled, while 
paying any amount, to state on which account he is paying the same. The Court 
x not rightin directing the amount paid in respect of the fine to be credited towards 

e tax dues. | 


* A.LR. 1951 Sind 73 and Crl.R.C. No. 787 of 1954 (Madras High Court) 
referred and followed. \ 
The Public Prosecutor (¥. T Rangaswami Ayyangar) for the State. 
L. V. Krishnaswam: for Accused. 
R.M, r ——— Reference accepted and Order set aside. 


: . 
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Mack and Kuamua Nayudu, FF. Nariman K. Irani v. 
27th January, 1955. Batcha Sahib. 
C.R.P. Nos. 1663 and 1666 of 1954. 

Court-Fees Act (VII of 1870)—Section 7 (iv) (c) and Provtso—Suit by mortgagor 
against mortgagee for a declaration and injunction that the proposed exercise of the power of 
priate sale under section 69 of the Transfer of Property Act is not valid—If could be -valued 
nottonally. 

The expression ‘ with reference to any immoveable property” in the proviso 
togection 7 (iv) (c) of the Court-Fees Act means that the dispute should relate to 
title to immoveable property or to the possession thereof in the sense that the, relief 
sought for must be directly connected with or should be heldsto affect a plaintiff’s 
rights to possession and ownership of the immoveable property. Unless a decision 
as to the right of either parties to title or possession is necessary for the plaintiff 
to obtain the relief prayed for, the mere circumstance that the suit has some connec- 
tion with immoveable property as in a case where a private sale of immoveable 
property under section 69 of the Transfer of Property Act is sought to be stayed, 
would not be sufficient to hold that the relief sought for is with reference to immove- 
able property. The relief sought in such cases relate only to the exercise of the 
power of sale vested in the mortgagee under section 69 of the Transfer of Property 
Act and as such exercise, according to the plaintiff, would be illegal, a declaration 
is necessary and an injunction has to be granted restraining the mortgage¢ from 
carrying out the illegal act. The decision of that dispute, viz., whether the plaintiff’s 
contention that the power sought to be illegally exercised is correct does not involve 
any adjudication as regards the parties’ title to the property or their respective 
right to possession. The relief is one directed personally against the mortgagee. 
The plaintiff is entitled to put any notional value in such cases. But' the suits 
in such cdses being for a declaration and consequential relief, the notional value 
put by the plaintiff would be the same for purposes of jurisdiction under the Suits 
Valuation Act. 

Similarly to grant a relief of declaration that any sale of the plaint property 
without the intervention of Court would be wrongful, illegal and void as a result 
of certain statutes giving protection to agriculturist debtors and an injunction 
is sought for on that ground it would not be necessary to embark on an inquiry 
involving ascertainment of the actual amount due under the mortgage and Court-fee 
need not be paid on the ad valorem basis. 

T. T. Srinivasan and A, N. Rangaswamy for Petitioner. 

T. C. A. Anandalwar, K. Krishnaswami Ayyangar and K. Venkateswaran ‘for Res- 
pondents. 


R.M. — Petitions dismissed. 
Rajamannar, C.f. and Rajagopala Ramalinga Padayachi v. 
Ayyangar, F. e Srinivasalu Nayudu. 


4th February, 1955. L.P.A. Nos.'15 and 26 of 1951. 


Hindu Law—De facto guardian of minor—If could contract a debt in the name of the 
minor—Alienation of minor’s property by de facto guardian for a debt so contracted—Binding 
nature—Right of re-imbursement—When arises. 

A de facto guardian of a Hindu minor could not in law execute a promissory 
note in the name of a minor even in respect of a debt binding on the minor’s estate, 
and a sale of the minor’s propeity by such a de facto guardian in discharge of such 
promissory note executed by him would not bind the minor. . 

(1950) 1 M.L.J. 584 (F.C.), followed. ei 

Where a loan is taken for the purpose of necessity or benefit of the minor’s 
estate by a de facto guardian he cannot effect: the transattion so as to exclude his own 
liability. s , 

In the case of contractual debts borrowed by a de fgcto guardian on simpfe 
bonds or promissory notes, the creditor can have recourseeto the minores « estate 

M—N KC ° 
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indirectly on the principle of subrogation, when the guardian has the right of indem- 
nity against the estate of the ward and he could have the right of direct reimburse- 
ment out of the properties of the infant only when the debt is for necessities supplied 
to the infant. But the principle of subrogation is not applicable to support an 
alienation by the A 

Quaere :—Whether the discharge of a binding debt of a minor by the 
guardian amount to ‘ necessaries’ within the meaning of section 68 of the Indian 
Contract Act ? 

S. Ramachandra Ayyar, M. K. Nambiar and R. Viswanathan for Appellants. « - 


M. S. Venkatarama Ayyar, S. Nagaraja Ayyar and T. Muntswami Reddi for Res- 


pondents. i 
R.M. — Orders accordingly. 
Rajamannar, C.F. and Rajagopala Ayyangar, J. . Kunhinaon v. Hydrossukutty. 
10th February, 1955- L. P. A. No. 183 of 1954. 


Madras Indebted Agriculturists (Temporary Relief) Act (V of 1954), section 3— 
Execution of a decree to the extent for costs, along in a suit for the recovery of a debt—lf 
maintainable. 

An execution application for costs alone ofa decree passed in a suit for 
recovery of a debt is also barred under section 3 of the Madras Act V of 1954. 
If the requirements of section 3 are otherwise fulfilled, the fact that the cecree 
is executed as regards costs alone will not make the section inapplicable. 

N. Sundara Ayyar for Appellant. 

M. K. Nambiar and P. S. Menon for Respondent. 


R.M. —— Appeal allowed. 
Mack and Krishnaswami Nayudu, FJ. Periakarugpar Chettiar v, 
14th February, 1955. Vaithiyanathan Chettiar, 


A.A.O. No. 735 of 1951, 


Madras Agriculturists Relief Act (IV of 1938)—Section 9-A and section 19-A—Peitito 
for determination of amount—Scope of —If one overrides ihe other. ' 


On a plain reading of the provisions of section 19-A of the Madras Agricul- 
turists Relief Act, 1938, a mortgage debt is not as such excluded from the operation 
of the section. A mortgage is within the definition of ‘debt’ in the Act and as such 
the machinery of section 19-A will in terms be applicable to a mortgage debt. 

Prior to the enactment of section 19-A of the Act, it is only a decree-debt that 
was capable of being scaled down under the Act. Section 19-A provides only 
an additional remedy, a cheaper and simple method of obtaining declaration as 
to amounts due in respect of non-decree debts, which is to the advantage of both 
the creditor and the debtor. There is nothing in section g-A of the Act to show 
that the procedure prescribed in sectipn 19-A is in any way controlled by it. A 
person applying under section 19-A of the Act for a declaration as to the amount 
due under the provisions of the Act or that a debt is discharged can have only an 
order of declaration. Any further remedy which the mortgagor might claim to 
have as and by way of recovery of possession or otherwise, could be had, not in 
a proceeding under section 19-A, but by other modes open to him under law. Itis 
competent for the Court in an application by a mortgagor to have a declaration 
of the discharge of a mortgage to inquire into the value of the improvements 
which the mortgagee would be entitled to under the law. 

ə D. Ramaswami Ayyangar and P. R. Varadarajan for Appellant in A.A.O. No. 735 
and Petitioner in C.R.P. No. 2286 of 1951 and for Respondent in A.A.O. No. 66 of 


19052.. 


. 


R. Ekambaram for Respohdent in A.A.O. No. 735 and C.R.P. No. 2286 of 1951. 
. R. Gopalaswami Ayyangar and R. Ekambaram for Appellant in A.A.O. No. 66 of 
1952: . ° 

. RM . tenes ` Order modified. 
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Rajamannar, C.F. Abbubucker v. Kalthi Sumna. 
17th February, 1955. l C.R.P. No. 1633 of 1950. 
Code of Civil Procedure (V of 1908), Order 21, rule 100—Scope of—Excess delivery 

in execution—Redelivery—Right of suit. 

In cases of excess delivery in execution, the remedy of the judgment-debtor 
is fot by way of an application for re-delivery under Order 21, rule 100, Civil 
Procedure Code, as the rule applies only to re-delivery of possession of property 
delivered to the decree-holder in execution of a decree for possession. The proper 
remedy in cases of excess delivery in other cases is a suit based on a cause of action in 
trespass. 

(1947) 2 M.L.J. 97: L.L.R. (1948) Mad. 415, followed. 

M. K. Nambiar for Petitioner. 

K. Vittal Rao and D. H. Nambudripad for Respondent. 


R.M. —— Petition allowed. 
Govinda Menon, 7. Arokiaswami Mudaliar v. Rathnam Chettiar. 
17th February, 1955. S.A. Nos. 1042 and 1414 of. 1952. 


Partnership Act (IX of 1932), sections 11 and 44—Partnership for a fixed period—When 
could be dissolved earlier—Parties if could contract out of the provisions of section 44. 

Section 11 of the Indian Partnership Act which refers to the rights and duties 
of the partners to be determined by mutual contract is subject to the provisions of 
section 44 of the Act, which says that a partnership can be dissolved at any time 
on any of the grounds mentioned therein. Hence even if the parties agree that the 
partnership should remain undissolved for a particular period, if within that period 
the necessity for the invocation of section 44 and for the dissolution of the partner- 
ship TTA the agreement between the partners cannot be said to be a bar for 
the filing of a stit for the dissolution of the partnership. 

(1953) 2 M.L.J. 396, followed. 

A.LR. 1939 All. 548, differed. 

The term “wilfully or persistently commits breach of agreements relating 
to the management of the affairs of the firm or the conduct of the business” in 
section 44 of the Act mean studied, prolonged and continued inattention to the 
application of one party calling upon the other to observe the contract. 

Lindley on Partnership, 1rth Edn., p. 689 and Halsbury’s Laws of England, 

Vol. 24, para. 955, referred. 

K. Bashyam, K. Rangachari and T. Ramalingam for Appellants in S.A. No. 1042 
of 1952 and for Respondents in S. A. No. 1414 of 1952. 

S. Ramachandra Ayyar and G. M. Alagarswami for Respondents in S.A. No. 1042 == 
of 1952 and for Appellants in S.A. No. 1414 of 1952. 

R.M. ——— ° Appeal dismissed. 


Mack and Krishnaswami Nayudu, FJ. Krishnaswami Gramani v. 
18th February, 1955. Jagannatha Gramani. 

l Appeal No. 12 of 1951. . 

Practice—Suit instituted by a Hindu father against the sons for partition of joint family 
property—Defendanis contesting alienations made by the father—Alienees tmpleaded as neces- 
sary parties to the suit—Court tf competent to direct the defendants to pay the court-fee. 

Per Krishnaswami Nayudu, F. : Obiter—The position of a defendant in a partition 
suit is peculiar and he cannot be considered to be in the same position as any other 
defendant in an action. It is open to a defendant in a partition suit where the ° 
plaintiff does not wish to proceed with the partition action to transpose himself 
as a plaintiff and ask for the partition suit to be prpceeded with. In a suit for 
partition instituted by the plaintiff claiming his share alone, it is always open to the 
defendant sharer to ask that his Share may also be ascertained and a partition decree 
may be passed. A defendant claiming a share in partition is qua that claim in the : 
position of a plaintiff and could be called on to pay court-fee on the vahee of his 
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t 
claim. The special nature of a partition action is such that in certain circumstances, 
the’ liability to pay court-fee may attach itself to the defendant. 


(1949) 1 M.L.J. 648 and 59 M.L.J. 524, referred. 
I.L.R. 24 Bom. 128, approved. 


Per Mack, 7.—“‘ For a prayer in a partition suit to set aside an alienatiog of 
property alleged to be joint family property and to recover such property from a 
stranger alienee appropriate court-fee must be paid. There is no difficulty when 
the plaintiff makes such a prayer. When a Scfandant | in a partition suit seeks to 
set aside such alienations alleged to have been improperly made by the plaintiff, 
there is no provision in the Court-Fees Act that a defendant can be made to pay 
court-fee as on a counter claim. The only course is to refer the party to seek his 
remedy in a separate suit, which could be tried along with the partition suit. Other- 
wise, the ambit ofa partition suit on a Minimum court-fee will be greatly widened.” 


S. V. Venkatasubramanian for Appellant. 
I. S. Venkatarama Ayyar and G, Ramanatha Ayyar for Respondents. 


R.M. —— Appeal dismissed. 
Rajagopalan, 7. Sivasubramania Gounder v. State of Madras. 
18th February, 1955. W.P. No. 449 of 1953. 


Indian Arms Act (XI of 1878), section 18 (a) and rule 43—Grant or renewal of a 
licence under and the cancellation of a licence—Dufference in the procedure to be adopied— 
Cancellation of a licence without hearing the lwcensee—Validity. 


The scheme of the Indian Arms Act and the Rules framed thereunder certainly 
make a distinction between the case of a grant or a renewal of a licence on the one 
hand and a cancellation of the same on the other. Rule 43 of the Rules framed 
under the Act specifically vests a discretion in the authority to gragt ox to renew or 
to refuse to grant or renew a licence. There is no statutory requirement that any 
reasons should be recorded in writing. For the cancellation of a licence already 
granted, specific statutory provision is made by section 18 (a) and among other 
things required to be done, reasons are required to be recorded in writing before the 
license is cancelled. But the statute does not require that the reasons recorded 
in writing by the authority should also be communicated to the licensee. 


The provision in section 18 (a) of the Act would by itself imply that the licensee 
should have an opportunity to show cause against the cancellation because the 
reasons contemplated by section 18 (a) could not all be one-sided without any 
teference to what the licensee may have to say. The mere fact that subsequent 
to the order of cancellation the ex-licensee made or is entitled to make represent- 
ations will not amount to a ‘ reasonable opportunity’. Before the statutory power 
under section 18 (a) is exercised the licensee should be given an opportunity to 
show cause against*the proposed cancellation. 

M. K. Nambiar and A. M. Nanjdppa for Petitioner. 


The, Special Government Pleader (V. V. Raghavan) for Respondent: 





R.M. — Directions accordingly. 
Rajamannar, C.F. and Rajagopala Tata Iron and Steel Company, Ltd. v. 
Ayyangar, F. Kadar Ibrahim Rowther. 

2ist February, 1955. C.R.P. No. 1430 of 1954. 


Crol Procedure Code (V of 1908), Order 26, rule 15—Commtission to examine 
whinesses—Powers of Court as regards expenses—‘ Expenses of the Commission ’’—If includes 
ehbenses of opposite party Jor appearing before the Gommissioner. 

The expression ‘ expenses of the Commission’ in Order 26, rule 15 of the 
Codé of Civil Procedure could “not include the opponent’s pleader’ s fees or the 
costs which the opponent might pave to incur to go to the place where the Commis- 
sioner was going to examine the witnesses. The expression denotes only fees to be 
paid to the Commissiorer and other expenses directly incidental to the issue and 

execytion of the Commission. i 
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LL.R. (1953) dom. 35, followed. 

The court has no inherent power under section 151, Civil Procedure Code, to 
travel outside the provisions of Order 26, rule 15, Civil Procedure Code and impose 
conditions not warranted by that or any other specific statutory powers in that 
regard. 

è (1949) 2 M.L.J. 524 and Judgment in C.R.P. No. 303 of 1954 followed. 

EH 2 M.L.J. 652 and 68 L.W. 61 held wrongly decided. 

It is certainly within the jurisdiction ofa Court to order that the costs of a 
Commission is to be borne in any event by the party applying for the issue of Gom- 
mission. 

M. R. Narayanaswami and R. T. Gopalakrishnan for Petitioner. 

S. Tyagaraja Ayyar for Respondent. 


R.M. — Directions accordingly. 
Rajamannar, C.J. and Somasundaram, F. Manicka Chettiar v. 
23rd February, 1955. Rajambal Ammal. 


S.A. No. 1924 of 1951. 


Civil Procedure Code (V of 1908), section 47—Co-defendani—When becomes re- 
presentative of the other defendant—Claim of a co-defendant allowed 1n executton—Decree- 
holder’s right—Separate suit—If could lie—Bar under section 47. 

A defendant who purchases the property of a co-defendant pending certain 
proceedings in a suit instituted against the defendants, should be regarded as 
the representative of the other judgment-debtor. If in execution of the decree 
against the property so sold, the purchaser judgment-debtor’s claim petition, ° 
based on his purchase from the other judgment-debtor is allowed, the proper 
remedy of the plaintiff decree-holder is to appeal under section 47 of the Code 
of Civil edure against the order in the claim petition and not to file an 
ifidependent suit. Such a suit is not maintainable as section 47, Civil Procedure 
Code, is a bar to such a suit. , 

There is no difference in principle in such cases between purchases made in 
Court sale or by private treaty. 

T. R. Ramachandran for Appellant. 

S. Ramanujachari for Respondents. 


R.M. —— Appeal allowed. 
Rajagopalan, 7. Ramaswami Doss v. Rama Pillai. 
24th February, 1955. W.P. No. 333 of 1954. 


Minimum Wages Act (XI of 1948), section 20 (2), provisos (1) and (2)—Scope of— 
Power of tribunal to excuse delay in making claims. 

The true scope of the expression ‘date from which minjmum wages became 
payable’ in the first proviso to sub-section (g) of section 20 of the Minimum Wages 
Act is that while the dates on which wages became payable from time to time are 
determined by the contract between the parties, the rate at which such wages are 
payable are regulated by the Act and the notifications issued thereunder. 

The second proviso to section 20 (2) permits the tribunal to investigate a claim 
for a period anterior to the one fixed by the Statute if it is satisfied that the applicant 
had sufficient cause for not making the application within the period prescribed 
under the first proviso. There is nothing in the Act or rules to show that there 
should be any written application to get the benefit of the second proviso. It js a 
matter between the tribunal and the applicant whether the delay should be excused. 
But the tribunal should satisfy itself before excusing any delay that there is basis 
on which it could excuse the delay. ~% i 


K. C. Jacob and S. K. L. Ratan for Petitioner. 

The Special Government Pleader (V. V. Rahavan) and K. V. Sankaran for 
Respondents. e Sm 

R.M. —— : Petition Uignissed. 
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Rajamannar, C.F. Ramaswami Pillai v. Chinnaswami Pillai. 
24th February, 1955. C.R.P. No. 1383 of 1954. 
- Court-Fees Act (VII of 1870), section 7 (iv) (b) and Article 17-B of Schedule [I— 


Plaintiff in joint possession of coparcenary propertyp—What amounts to—Exclusive tiile 
set up by a coparcener to some items—If makes any difference. 


In a case where the plaintiff in a suit for partition of joint family property is ' 


in possession of a part of the joint family property and the other members are in 
possession of the other parts of the family property, one or other of the coparceners 
setting up an exclusive title in himself, it must be held in law that the plaintiff is*in 
joint possession of the entire joint family property and Article 17-B of Schedule II 
would be the proper provision of the Court-Fees Act applicable. The fact that the 
plaintiff states in the plaint that.certain members are claiming some properties as 
their own will not make any difference. 

(1954) 2 M.L.J. 400, referred and dist. 

A. Sundaram Ayyar for Petitioner. 

The Assistant Government Pleader (K. Veeraswami), K. S. Destkan and K. Raman 
for Respondent. 


R.M. — Petition allowed. 
Mack, F. Muhammad v. Kunhimon. 
1st March, 1955. C.R.P. No. 2060 of 1952. 


Practice—Advocate reporting no instructions—If terminates vakalat—Suit dismissed 
on counsel reporting no instructions—Subsequent application to restore the suit to file—Fresh 
vakalat—Necessity—Defect if could be cured by filing the fresh vakalat subsequently. 

A vakalat filed by an Advocate for the plaintiff in a suit terminates in law when 
he reports no instructions. Strictly and technically a fresh vakalatsshould be filed 
when a restoration application is filed. But if a fresh vakalat is later filed before 
final orders are passed on the petition, the defect in the presentation of the petition 
is not incurable, improper or illegal and the jurisdiction of the Court to deal with 
the petition is not ousted. 

Order 3, rule 4, Civil Procedure Code, is primarily intended to protect clients 
from anybody other than Advocates authorised by them appearing, acting and 
making 1epresentations on their behalf and it is not intended to penalise clients 
who had in fact instructed an Advocate at one stage of the litigation, and immediately 
ratified his authority after he reported no instructions when his failure to file a fresh 
vakalat was brought to noticé. 

71 M.L.J. 604, referred ; (1950) 2 M.L.J. 256, followed. 

N. Sundara Ayyar and V. R. Venkatakrishnan for Petitioner. 

K. P. Ramakrishna Ayyar for Respondent. 


R.M. A Petition dismissed. 
Mack, F. Muthuswami Chetti v. Lakshmi Ammal. 
2nd March, 1955. C.R.P. No. 1472 of 1954. 


Madras Buildings (Lease and Rent Control) Act (XXV of 1949), section 7 (3) (a) (3) 
and (ii)—Right of landlord to evict a tenant—Building residential or non-residential. 


Where a building was originally leased as a whole to a tenant who was carrying 
on business in the ground floor and was residing in the first floor, the down-stairs 
portion can scarcely come within the separate category of a non-residential building. 
If,*however, the owner rented out a portion of a building specifically for the purpose 
of a business, the portion so let out may come within the category of a non-residen- 
tial building or a portion thegeof. 

In either case where a Coun, finds that the letting was equally for residential 
agd non-residential purposes and not mainly or substantially for one or the other 
kind ôf purpose, an applæation by the landlord may well stand whether filed under 
apction #°(3) (a) (i) or Section 7 (3) (a) (ii) of the Act, 
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The fact that 7 a prior preceding between the tenant and his former landlord 
a particular portion of a building was held to be non-residential cannot be a legal 
bar to a purchaser of the property claiming his rights under the Act. 
1952) 1 M.L.J. 390: I.L.R. (1952) Mad. 651 (F.B.) and (1954) 1 M.L.J. 
29 { .R.G.), referred. 


V. Kumaraswamı for Petitioner. 
R. Mathrubhutham for Respondent. 


e R.M. ——— Petition dismissed. 
Balakrishna Ayyar, F. Lakshmi Talkies v. Munuswami. 
2nd March, 1955. W.P. No. 294 of 1954. 


Industrial Disputes Act (XIV of 194.7), section 2 (k)—‘Industrial dispute —Scope of— 
Individual disputes—When could become an ‘ industrial dispute.’ 


The true position of what amounts to an ‘ industrial dispute ’ within the meaning 
of section 2 (k) of the Industrial Disputes Act lies between the two extremes, viZ., 
an individual dispute and a collective dispute by the whole body or majority of 
employees. 


If a particular employer punishes a particular workman the workman con- 
cerned may feel that he has been wrongly dealt with. But that would be only an 
individual dispute between him and the employer and it would not be an industrial 
dispute. But, if the employees or a substantial section of them—not necessarily a 
majority—espouse the cause of the workman and insist on the punishment imposed 
on him being set aside, then whatever their reasons for the step, if they make his 
cause their own, it will cease to be an individual dispute and become an industrial 
dispute. Ist other words even an individual dispute can be converted into an 
intlustrial dispute by the cause of the individual workman being made their cause 
by the other employees. But there is a difference between an association merely 
helping an individual workman and its taking his case as one which affects the 
general body of workers and adopting it as its own. 


(1949) 2 M.L.J. 789 ; (1951) 1 M.L.J. 213: LL.R. (1952) Mad. 43 ; ALR. 
1954 All. 516, referred. 


O. T. G. Nambiyar for Petitioner. 
The Special Government Pleader (V. V. Raghavan) for the State. 
S. Mohan Kumaramangalam for Respondent. 


R.M. —— Petition dismissed.  —— 
Govinda Menon, F. Lakshmanan Chettiar v. Kadirveluswam1. 
ond March, 1955. : S.Å. No. 1920 of 19532. 


Contract Act (IX of 1872), sections 23 and 65—Contract forbidden by law—Partly 
performed—Principle of restitution tf applicable. 

Where a contract has been performed in part the principle of restitution does 
not come in and section 65 of the Contract Act cannot be invoked. The principle 
of compensation on account of frustration of contract does not apply to a case where 
the contract has been part-performed. 

Fibrosa Spolke Akcyina v. Fairbaira Lawson, Ltd., L.R. (1943) A.C. 32 ; 66 M.L,J. 
108; A.J.R. 1925 Mad. 907 and A.I.R. 1932 Bom. 386, referred. 2 4 


Case-law reviewed. 
R. Gopalaswami Ayyangar for Appellants. " e 
K. S. Ramamurthi and K. Vaitheeswaran for Rempondents, a 


R.M. —— Xa Appeal dismissed. J 
e 6 


50 


l ' 
Govinda Menon, 7. Thirupathi v. Alagammal. 
and March, 1955. , S.A. No. 2252 of 1952. 
Madras Agriculturists’ Relief Act (IV of 1938), section g-A—Applicability—If could 
be pleaded as a defence tn a sutt other than one for redemption. d 


Section 9-A of the Madras Agriculturists’ Relief Act, 1938, as it stands doeseot 
contemplate by its intendment a suit for sale. That section can come into play 
only where in the case of a usufructuary mortgage the mortgagor seeks to redeem 
the mortgage. It has no effect where there is a combination of a simple and a 
usufructuary mortgage and the mortgagee takes advantage of the covenant by the 
mortgagor to pay the sum. The section cannot be applied to a case where in a 
composite mortgage the mortgagee files a suit for realisation of the principal sum 
by sale of the mortgaged property. 


(1951) 2 M.L.J. 580, referred. 


Unless the mortgagor tenders the money or deposits the same in Court he is not 
exercising the right to redeem. A mere allegation in a written statement that 
under section g-A of the Act the mortgagor is entitled to scale down the amount 
would not amount to the exercising of the right of redemption. Section 9-A 
cannot be applied to a prayer in the written statement. 


K. Veeraswami and G. Ramanujam for Appellants. 
R. Desikan for Respondents. 


R.M. — Appeal dismissed. 
Ramaswamy, F. Kesavalu Naidu, Petitioner. 
8th March, 1955. Crl.M.P. Nos. 51 & 53 of 1955. 


Madras Prohibition Act (X of 1937), section 13—Confiscation of vehicles under — 
Practice. 


Though the vehicles used for transporting prohibited liquor can be confiscated 
in terms of section 13 of the Madras Prohibition Act it is not imperative for the 
Court to do, so but is merely discretionary. In cases where the vehicles belonging 
to one is hired by the accused for committing the illegal Act, though strictly speaking 
the remedy of the owner of the vehicle is to proceed against the hirer, who has 
put it to the illegal purpose, for the recovery of the value thereof, equity, justice and 
good conscience requires that this provision should be used in a humane and just 
manner. The proper course for the Magistrate who intends to confiscate the 
vehicle is first of all to ascertain from the accused whether the vehicle belongs to 
him or to another and then if the Magistrate believes that the vehicle belongs to 
the accused he can straightaway order its confiscation. If on the other hand 
there are reasons tẹ believe that the owner of the vehicle is a different person the 
confiscation of the same might be pogtponed for a reasonable time on the analogy 
of section 517, Criminal Procedure Code and notice might be issued to that alleged 
owner to come and show cause that be had exercised due care in preventing the 
commission of an offence, i.e., that he did not know and had no reason to believe 
that the conveyance was likely to be used for transporting liquor illicitly. 


(Amendment of the section on the lines of Bombay and Mysore Prohibition 
Acts incorporating a provision to this effect suggested.) 


Case-law reviewed. 
e (1955) 1 M.L.J. 186, explained. 
Analogous provisions under the Abkari Act, Forest Act, Arms Act, etc., ex- 
plained. g 
M. Srinivasa Gopalan for Petitioner. 
The State Prosecujor (S. Govind Swaminathan) for the State. 


e RM a Order set aside. 


; 5i 


Govinda Menon, 7. Kannangara Ismail v. Palayat 
15th February, 1955. i Kappudakkal Pava Amma. 
S.A. No. 133 of 1951. 


o Civil Procedure-Code (V of 1908), sections 153 and 141—Powes of Court under— 
Suit instituted against dead person—Validity—When could be amended by substituting the 
legal representatives. l 


o Itis well settled that a plaint filed against a dead person is non est and no procee- 
dings can be deemed to be pending in Court by the filing ofsuch a plaint as there is 
nothing in the Civil Procedure Code which authorises the institution of a suit against 
a dead person. A Court has no power to amend a plaint filed against a dead person 
by substituting the names of the representatives of the deceased person ifthe suit 
claim would be barred at the time the application for amendment of the plaint is 
made. But ifa fresh suit could still be filed against the representatives on the 
date when the amendment is sought for, the Court is not deprived of its power of 
allowing the amendment which will result in making the suita new one filed 
afresh. 


Section 153 of the Code of Civil Procedure gives the Court ample powers to 
amend any defect or error in any proceeding in a suit. 


17 M.L.J. 551 : LL.R. 31 Mad. 86 ; 42 I.C. 532 ; 2 L.W. 828 ; 37 L.W. 489 ; 
1928 M.W.N. 240, referred and distinguished. 


49 M.L.J. 590: LL.R. 49 Mad. 18 (F.B.), followed. 
B. Pocker for Appellant. 


K. P.e Ramakrishna Aiyar for Respondents. 


e R.M. Appeal allowed. No leave: 
Govinda Menon, 7. Dharmalinga Padayachi v.Muruga Pillai. 
15th February, 1955. S.A. No. 292 of 1950. 


Limitation Act (IX of 1908), section 6 and Article 44—Assignee Jrom a minor—Assignet 
when entitled to the extended period of limitation. 


Section 6 of the Limitation Act is intended to give a beneficial and extended 
right to a minor. But if during his minority itself the rights of the minor have 
passed out by a legal transfer then there is nothing more that the minor could 
exercise. An assignee who had acquired the rights of a minor cannot take advantage 
of the extended period of limitation under section 6 of the Lfmitation Act, But 
this principle is not applicable to cases where a quondam minor transfers his rights 
to a third party after attaining majority, but before his rights get extinguished 
under Article 44 of the Limitation Act. . 


There is no difference between a quondam minor suing on attaining majority 
and an assignee from such a person filing a suit within the period of time allowed 
to the minor. Article 44 of the Limitation Act applies to a suit by a transferee 
from a minor. But such a transferee cannot have any greater rights than his trans- 
feror. e . 


56 M.L.J. 332 and (1951) 1 M.L.J. 265, followed. g 
K. P. Ramakrishna Aiyar for Appellants. . 5 

K. S. Desikan and K. Raman for Respondegts. 

RM. vippeal allowed. No Teave, 


M—N RC 
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Rajamannar, C.F. Bilathi v. Abubucker Kija. 
17th February, 1955. C.R.P. No. 1851 of 1950. . 
Civil Procedure Code (V of 1908)—Exclusion of Scheduled areas. 


An order of the Collector of South Malabar passed in an appeal against an 
order of the Court of Amin of the Laccadive Islands is not revisable by the High 
Court at Madras under section 115, Civil Procedure Code, as the Code of Civil 
Procedure does not extend to the Scheduled areas in the State of Madras 
which includes the Laccadive Islands. 


S. V. Venkatasubramaniam for Petitioner. 
K. N. Karunakaran for Respondent. 


R.M. Petition dismissed. 
Govinda Menon, 7. Palani Ammal v. Karuppakkal, 
18th February, 1955- S.A. No. 609 of 1952, 


Hindu Women’s Right to Property Act (XVIII of 1937), section 3 (2)—Scope of— 
Widow’s rights—If could be defeated by the husband making a bequest of his share in the 
family properties in favour of his sole surviving coparceners. 


Section 3 (2) of the Hindu Women’s Right to Property Act, 1937, lays down 
that when a Hindu governed by any school of Hindu Law other than the Dayabaga 
School or by customary law dies having at the time of his death an interest in joint 
family property his widow, shall, subject to the provisions of sub-section (3) of the 
section, have in the property the same interest as he himself had. ,It fs also settled 
law that a member of an undivided Hindu family governed by Mitakshara Itaw 
cannot bequeath his coparcenary interest in the family property. The principle 
underlying the prohibition of such bequest is that at the time of a death the right 
of survivorship is in conflict with the right to devise and since the title by survivor- 
ship being the prior title it takes precedence to the exclusion of that by devise. 


Hence the moment the husband dies the widow’s right under section 3 (2) 
of the Act comes into play and the bequest, if any, becomes inoperative. 


Quaere :—But where the bequest isin favour of the only other coparcener, who 
would be the only person to object to the will, can he by his own election accept 
the devise under the will and thereby convert the nature of the estate so as to put 
an end to the joint family character of the property and defeat the widow’s right 
under the Act? It might be possible if the election could be made before the sur- 
vivorship comes dnto play in which event the deceased may not have any 
subsisting interest in the coparcenery properties which his widow can acquire on 
his death. 

G. R. Fagadisa Aiyar, K. S. Ramamurtht and C. Ramanathan for Appellant. 


P. S. Katlasam for Respondent. 


R.M. Orders accordingly. 
Govinda Menon; F. Chovakkaran Assankya v. Punathil Ummer 
Sath February, 1955. S.A. No. 524 of 1950" 


Co-sharers—Suit for share of income of the property—Siarting point of limttation— 
Limitation Act (IX of 1908), Article 120—Applicability. 

A co-sharer’s suit for his sare of the joint property is governed by Article 120, 
“Limitation Act and cause of action in such cases arises when there is a denial 
of theseo-sharer’s right or hostile assertion is made. ‘The reason being that posses- 


° sion’ of one co-sharer is never consi- red adverse until there is an ouster by the 


- other. But that principle cannot be extended to income of the property. Because it is 
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not certainly the duty of a co-sharer to collect the income Ahd pay their shares tô 


the other co-sharers even if there is no demand. The mere fact that there is no 
ouster or assertion of hostile title would not entitle a co-sharer who has not received 
the income to claim it for any period more than six years. The cause of action in 
such a case must be deemed to arise when the income accrues and not when there 
is a denial of the co-sharer’s right. Hence mesne profits in such cases cannot be 
claimed for more than six years prior to the date of the suit. 


° (1942) 1 M.L.J. 408, doubted. 
D. A. Krishna Variar for Appellant. 


K. Kuttikrishna Menon, V. Balakrishna Eradi and K. P. Ramakrishna Aiyar for 
Respondents. : 


R.M. _—— Decree modified. 
Rajamannar, C.F. Union of India of the Southern Railway by 
25th February, 1955. General Manager v. Lakku Reddiar. 


C.R.P. No. 2502 of 1952. 


Carrier—Railway—Liability for shortage—Loading of goods in the wagon by the sender— 
Receipt made out by the railway on the information given by the party—Railway if liable for 
shortage. 

Where goods were loade@ in wagons by the sender and not by the railway 
servants and the information given by the sender was accepted as correct for the 
purposes of charging freight and the receipt is made out as ‘wagon said to contain’ 
a particul&y number of bags, there is no admission on the part of the railway authori- 
ties that the wagon did contain the specified number of bags and if at the destination 
the wagon was found to contain less number of bags the railway administration 
is not liable. The railway cannot be held responsible for any shortage so long 
as there is no proof of tampering with the seals. 


A.I.R. 1950 Nag. 85, followed. 
S. S. Ramachandra Aiyar for Petitioner. 
C. Vasudevan for Respondent. 
R.M. Petition allowed. 


a a a 


Mack, 7. Nagalinga Nadar v. Amirtha Pandian, 
25th February, 1955. C:R.P. No. 1797 of 1952, 


Court-Fees Act (VII of 1870), section 1e—Sutt for accounts—Compromise decree— 
Money deposited in pursuance of the compromise—Withdrawal by the party entitled—Court-fee 
on the amount deposited—If payable. 


No ad valorem court-fee is payable ina suit for accounts unless the party suing 
for accounts seeks a decree for execution when the final account is taken. 


Where in a suit for accounts in which under a compromise an admitted sum 
of money is deposited into Court and the plaintiff merely seeks to withdraw the 
amount, leavy of court-fee on the amount deposited is not justifiable. Section 11 
of the Act has no application to such cases and the withdrawal of the amoung in 
such a case cannot tantamount to execution of a decree. . 


(1953) 2 M.L.J. 719, followed. = 
M. Natesan and V. Meenakshisundaram for Qetitioner. 


A. Shanmugavel and the Assistant Government Plegder (K. Veeraswamt) Tor 
Respondents. . ° 


@ 
R.M — Petition allowed, 


\ 
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Mack, F. ` Krishna Raju v. Ayyappa Chettiar. 
28th February, 1955. G.R.P. No. 2019 of 1952. 


Limitation Act (IX of 1908), section 6—Applicabilityp—Suit by the guardian of a 
minor on a promissory note executed in the name of the minor—If could attract the benefib of 
section © of the Limitation Act. 


It is well settled that the benefit of the extended period of limitation for suits 

by or on behalf of paon under a legal disability applies not only to the period 

ter the cessation of the disability but also to the period during which the disability 

exists. Of course, it is open to a next friend to sue on behalf of the person under 

disability even before the cessation of the disability, whether the ordinary period 
of limitation has already expired or not. 


The benefit of the time allowed by section 6 of the Limitation Act is available 
to a suit by the guardian of a minor on his behalf on a promissory note executed 
in the name of the minor even though three years might have elapsed from the date 
of the promissory note. But the position may be different if the guardian’s name 
alone appears as the payee of the promissory note. 


I.L.R. 28 Mad. 205, explained. 

A.I.R. 1936 All. 152, referred. 

C. S. Swaminathan for Petitioner. 

D. Ramaswamt Atyangar and P. R. Varadarajan*for Respondents. 





R.M. — Petition allowed. 
Rajamannar, C.F. Muthukumaraswami ‘Chettiar v. 
qth March, 1955. Sri Pathaleswarar Devasthanarm. 


C.R.P. No. 2520 of 1952. 


Madras Buildings (Lease and Rent Control) Act (XXV of 1949), section 7 (2) 
Proviso—Wilful default—If could be presumed. 


In the absence of a specific agreement between a landlord and the tenant 
that the rent may be paid at such time as the tenant chooses the law compels the 
tenant to pay rent regularly month after month. If in one month the rent is not 
paid within the due date there is certainly default. But there is no presumption 
that every default in Pen of rent is wilful as in such event no tenant will be 
entitled to the benefit of the proviso to section 7 (2) of the Act. Ifin any case it 
is shown that the rent was being received by the landlord in lump sums covering 
periods longer or shorter the mere fact that the tenant made default in paying the 
rent for two months would not lead to the conclusion that there has been a wilful 
default. ‘The Court*has to decide whether a particular default is wilful, that is to 
say, whether it is deliberate. a 


K. Sanjivi Naidu and F. Nagarajan for Petitioner. 
M. S. Venkatarama diyar for Respondent. 


R.M. Petition allowed. 
Balakrishna Ayyar, 7. Narasimhan, In re. 
17th March, 1955. Crl. Mis. Petn. No. 279 of 1955. 


Criminal Trial—‘Honourable acquittal?’ —If recognised. 
The Code of Criminal Rrocedure only speaks of ‘an “acquittal” and does not 
anywhere attach adjectives (like ‘“‘ Honourable ”) to that word. 
> S. S. Rajagopalan for Petitioner. 


R.M. . Petition dismissed. 
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Balakrishna Apar 7 Ananthanarayanan v. General Manager, 


grd December, 1954. Southern Railway. 
' W.P. No. 507 of 1954. 


Constitution of India (1950), Article 226—Powers of High Court under—When could 
be exercised even before a wrong 13 actually done—Railway Services (Safeguarding of National 
Security) Rules, 1954—Rule 3—Scope of —If liable to be struck down as being vague—Action 
under—Procedure to be adopted—Power of Court to examine. 


Normally the circumstance that disciplinary action proceedings against a 
-pefson are only pending would be a good ground for the High Court refusing to 
interfere under its extraordinary jurisdiction under Article 226 of the Constitution 
‘of India. But such a circumstance is not an absolute bar and does not deprive 
the High Court of its jurisdiction to act in appropriate cases. A writ can issue 
‘even though no wrongful act has been actually committed but is only threatened. 
‘The Constitution of India does not incorporate all the severe technicalities of the 
English Law relating to various forms of writs. Article 226 of the Constitution 
-empowers the High Court to issue directions or orders and the Court is not precluded 
from moulding the remedy to the circumstances of a case. K 


' Rule 3 of the Railway Services (Safeguarding of National Security) Rules, 
1954, is no doubt loosely worded and lacks definiteness. No guidance is laid down 
in the rule for deciding what are subversive activities. ‘Subversive activities’ 
is a vague expression capable of different interpretation at different periods and may 
range from a mental feeling to acts of violence or incitement to acts of violence. 
But in spite of this it is clear that the rule is intended to cover only cases which 
involve an infringement of the law. Out of the numerous categories of unlawful 
activities certain categories are picked out by the rule as those which involve a 
yaar element of danger to the national security. To prescribe a special proce- 
„dure for déaling with acts and conduct unlawful in themselves and of a kind specially 
.dangerous to the security of the nation would be defensible on the principle of reason- 
cable classification. Understood in this way the rule loses most of its indefiniteness 
and can be reduced to a shape and the rule is not liable to be struck down. In 
any other view it is difficult to uphold the rule. 


Before a person can be punished under this rule one of three things must be 
established ; (a) he must be engaged in subversive activities which are prejudicial 
to national security or (b) he must be reasonably suspected of being so engaged or 
(c) he must be associated with others in such activities. What is made punishable 
under the last head is not the association with the persons who engage in subversive 
activities but the association in their subversive activities. A subversive activity must 
-oecur in some particular place and at some particular time. 


Vague charges like membership of a particular party, which is not unlawful, 
„or being in touch with a particular party, or contributing articles to a party’s organ 
without specifying any’ particulars or spreading a particular doctrine or canvassing 
for a party candidate in the elections or ‘collecting funds for a party without any 
.details of specific cases, are not sufficient to take action under this rule. The charges 
which a person is called upon to meet must be clear, piecise and accurate. No 
.doubt a Court cannot substitute its own discretion or its own judgment for that of 
the authority concerned. But it can examine the materials on which the accusa- 
tion is founded and the SA ETE A offered in order to ascertain whether the con- 
-clusion reached by the authority is one which could possibly be reached by a rea- 
sonable person. Arbitrary or capricious or manifestly unfair decisions cannot 
„secure immunity from judicial review. A procedure prescribed by the rules cannot 
be used merely as a machinery for getting rid of an employee whose views aree 
„distasteful to the administration. 
` S. Mohan Kumaramangalam for Messrs. a x Reddy for Petitioner. 
|. C.:Govindaraja Aiyangar for Respondent. . Pa 
CEM > | | —— ° Orders quashed: 
` "o a © 
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Ramaswami, F. ' z T <3 Subbu Pillai g. Official Trustee. 
25th January, 1955: Application No. 5771 of 1954. 
| Practice—Payment-made by Official Trustee under orders of Court to certain allowance 
holders under a will—Rale varied on appeal—Official Trustee—If could recover the excess 
by deducting the same out of future allowances payable—Code of Civil Procedure (V of 1908), 

section 60—Applicability. . , y . ogg tae A ° 
Under the terms of a will the two executors: appointed under the will were 
provided with a monthly allowance for the maintenance of their family. The 
Official ‘Trustee in whom the estate was vested under the terms of a scheme, decree 
made certain excess payments to the executors which later turned out to be wrong. 


Held, in the circumstances the „Official Trustee is entitled to restitute himself 
asregards the excess amounts paid by deducting the same from and out of the future 
allowance payable to the executors. ‘Section 60 of the Code of Civil, Procedure. 
has no application in-such a case. gi i i zr 

- K. C. Subramania Chettiar and V. N: Srinitasa Rao'for Applicant. ` 
K. S. Shetty for Respondent. ae ee en 
R.M. oe 


Ae Ge eee 
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crt u i yet on 
TEF. } ee OE ;! ee a E 
Rajagopalan ‘and Rajagopala' Ayyangar, F7. °" ©- Mdv Ishak v.: State of. Madras. 
“+ gnd March, 19550) > 0 RS TRIG, No.'338 of 1953. 
_,, Constitution of India (1950), ‘Article 286 (1) (a), ''Explanation—Exemption ‘under — 
When attracted—‘Actually been delivered’ —Scope and extent—Madras General Sales , Lax 
Act (IX of 1939),,, section 7; Scope of exemption. under’ ¢ VO U tu eee 
' If under the tetms of a-contract between the parties and as one.of.the stipula- 
tions therein a. delivery of the goods sold has taken place within the taxing State 
the Constitution, of India. does not envisage a fictitious or notional second delivéry. 
of the same goods outside that State by reason. ‘merely of the goods, being transported 
outside that State by the-purchaser even. though, it be by a transaction which forms 
part of the very delivery to him within the taxirig State. , The-actual delivery referred 
to in the Explanation to Article 286 (1), (a) of the Constitution is delivery by the 
seller to the buyer and not the delivery involved in a buyer’s ‘agent to whom goods 
have been delivered within the ‘taxing ‘State transporting them across the border 
and handing them over to his principal. ` ` oe A a, ok aa 
Tn order to invoke the exemption under section 7 of the Madras General Sales- 
tax Act two conditions are necessary, one is that.the terms of the contract should 
provide for delivery outside the taxing State and secondly that in pursuance of 
such a contract the goods.must.have been, actually delivered outside. ‘The require- 
ments of section 7 of the Act are even stricter and the exemption narrower, than 
that embodied in the Explanation to Article 286 (1) (a) of the Constitution. There- 
fore a case to which the latter provisionfare not. attracted the provisions of section 
cannot possibly apply. > . a . hes 
P. S. Balakrishna Aiyar and’ P. S. Ramachandran for Petitioner. E S 
The Assistant Government Pleader (K. Vecraswami) for Respondent. 


. RM.. Petition dismissed. 
Balakrishna Ayyar, 7. ' Royappan, Jn re. 
3rd March, 1955. Crl.Rev.C. No. 151 of 1955. 

o Criminal Procedure Code (V of 1898), section 161 (3)—Omission to record separately 

the statements made’ under—If vitiates the trial. a S 
Whether the failure of an investigating officer to conform to the, requirements of 
section 161 (3) of the Code of Crispinal Procedure would vitiate the entite trial or 
not must depend upon the facts Æ each case.:. To say as a gencral rule that the 
violation of the provisionsyof section 161 (3) vitiates the entire trial would produce: 
startling wesults. It would mean that if an investigating officer has omitted: to take 


Application dismissed, 
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down separately the statements of the witnesses he has examined there can be in 
Jaw no trial at all of the accused person since ex hypothesi the entire trial would be 
-vitiated at the outset. While compliance with the provisions. of section 161 (3) 
:of the: Code should be insisted upon, it cannot be said. that in every case where that 
section has not been complied'with the trial stands vitiated even before its com- 
mencement and that there can be no conviction at all in such circumstances. 


S. Arputharaj for petitioner. 
R.M. | — Petition dismissed. 


d 
Govinda Menon, F. : State of Madras v. Vijayaraghavan. 
grd March, 1955. S.A. No. 1131 of 1952. 


Madras General Sales-tax Act (IX of 1939)—Works contract—Nature of —Mixing 
of accounts as regards charges for materials and labour—lIf the entire amount becomes 
taxable. 

When a person entrusts a press to print stationery like letter paper or visiting 
cards, and the press itself supplied the material, the transaction is nothing but a 
works contract. 

Benjamin on Sales, VIII Edn., page 159, referred. 

L.R. (1928) A.C. 340, distinguished. 

‘The mere fact that there is no differentiation in the accounts would not make 
the entire amount taxable. Merely on account of the mixing or mingling of the 
two items together the charges for labour and the supervision would not become 
taxable. 

The Assistant Government Pleader (K. Veeraswami) for Appellant. 

G. N. Chari for Respondent. 


R.M —— ' Appeal dismissed. 
Govinda Menon, `F. Ayisha Bibi v. Ayyachami Servai. 
Joth March, 1955. S.A. No. 339 of 1951. 


Civil Procedure Code (V of 1908), Order 21, rule 103—Scope of suit under. 


A mere agreement to sell pora does not convey any interest in the property 
and a purchaser of property, which had been agreed to be sold to someone else 
‘by its owner will get good title, subject only to a liability as contemplated under 
-section gi of the Trusts Act. 

(1954) 1 M.L.J. 60 (S.C.), referred. 


In order to succeed in a suit under Order 21, rule 103 of the Code of Civil 
‘Procedure the plaintiff should show his right to possession of the property which 
~means title. A mere decree in a suit for specific performance of an agreement to 
‘sell against a person who has parted with his title to property will not confer any 
-title to the property in favour of the plaintiff. 


A.I.R. 1948 Pat. 60, referred. š 
M. Natesan for Appellant. 
V. Seshadri and K S. Ramamurti for Respondent. ` 
' R.M. —— Appeal’ dismissed. 
Mack, T: | : | ‘Ramachandran v. Ramachandra Tyer. 
10th March, 1955. A.A.A.O. No. 148 of 1951. 


Hindu Law—Father’s pre-partition debts—Liability of son’s separated share in execu- 

tion of a decree against the father. A 
It is settled law that a’son is liable even after partition for the pre-partition 
debts of his father which are not illegal or immoral and: for the payment of which no 
ement was made at the date of the partition. A decree against: the, father 
-alone obtained after partition in respect of a pre-p&rtition debt cannot: be. exe- 
-cuted against the pioperty that is allotted tothe sons in partition, because- the 
‘separated shares of the sons cannot be said to belong to'the father. But the pofi- 
tion would be different if thesons are made parties.to: thé syit anda decege passed 
against them limited to the assets in their hands. i:° aa oy) 4.- + , @ ° 
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(1952) 2 M.L.J. 83 (S8.C.), followed. i 

(1954) 2 M.L.J. 176 ; (1953) 2 M.L.J. 439, referred. 

In the life time of a Hindu father the sons cannot be impleaded in execution 
-and their separated shares brought to sale in execution to discharge their father’s. * 
pre-partition debts. The liability of the sons to discharge such debts must, be 
determined in independent proceedings. : E 

M. S. Vaidyanatha Aiyar for Appellant. 

A. V. Narayanaswami Aiyar and R. Venkatachalam for Respondent. 


R.M. — Appeal allowed. 
Rajamannar, C.J. Murugappa Chettiar v. Alagammal Achi.. 
11th March, 1955. . C.R.P. No. 1643 of 1953- 


Civil Procedure Code (V of 1908), Order 8-A (Madras)—Object of. 

The new Provision Order 8-A introduced in the Code of Civil Procedure by 
the Madras Amendent is intended to avoid multiplicity of proceedings and to 
adjudicate on any right of contribution claimed by any party against other parties 
to a suit. It is true that any arrangement between the defendants inter se cannot 
possibly affect a plaintiff’s right, which are paramount. But in considering an 
application under Order 8-A of the Code the Court cannot view the case wholly 
from the plaintiff’s point of view. 

K. Srinivasan and R. Aravamuda Atyangar for Petitioner. 

K. S. Ramamurthi and K. Vaithiswaran for Respondent. 


R.M. — Petitton allowed. 
Rajamannar, C.J. and Somasundaram, J. Bagwan Das Goel v. Hanumanthachail. 
15th March, 1955. O.S.A. No. 26 of 1955. 


Civil Procedure Code (V of 1908), Order 9, rule 13—Applicability to the Original 
Side of the High Court—Madras High Court Original Side Rules—Ordere 6,° rule 2—Un- 
- defended board—Disposal of a case under—If ex parte decree could be set aside. ° 

Order 1, rule 3 of the Original Side Rules of the High Court only provides 
that the provisions of the Code of Civil Procedure in so far as they are inconsis- 
tent with the said Rules and Forms are repealed and superseded. Otherwise, the 
provisions of the Code will apply. There is nothing in the Original Side Rules 
or Forms which is inconsistent with Order g, rule 13 of the Code. Hence there is 
no reason why the said provisions of the Code should not apply to a decree passed 
ex parte on the Original Side. 

Order 6, rule 2 of the Original Side Rules prescribes the procedure in 


. posting cases in the undefended Board. These cases are heard and disposed of 


ex parte. But such suits are decided on merits. The fact that the defendant 1s 


set ex parte does not dispense with the necessity of the plaintiff proving his claim. 
But even in such gases the Court has the power to set aside a decree passed 
ex parte. i 
C. Sriraman for Appellant. 7 . 
V. Thyagarajan and M. A. Rajagopalan for Respondent. 
R.M. — Appeal allowed. 
Mack, J. Rama Varma Elaya Rajah v. Kerala Varma Raja. 
-16th March, 1955. C.R.P. No. 556 of 1952. 


.  . Malabar Law—Suit against a karnavan to call him to account for specific mis- 
appropriation—tIf could lie without a prayer for his removal as karnavan. 
œ Practice—Revision against preliminary finding—Scope—Madras Marumakkattayam 
Act (XXII of 1933)—Effect.: Le oe a ee e de: 6 4 
' , Under Malabar Law a suit,to.call a karnavan to account even for a specific 
- misappropriation.does not He without a prayer for his removal as karnavan., ‘In 


: Tegal theory there is not much dffference between the position of a kartha.of a joint 
- Hindu family under :Mitakshara! or Dayabagha Law and a karnavan Junder the 
. Marumakkathayam ‘aw or.an’ ejaman under -Aliyasanthana Law.! Sq..long as 


fhis pesition as such continues junior.members cannot call'upon him.to:accounti:: . 
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The Madras Marumakkattayam Act XXII of 1933 has not altered this 
position which was the customary law of Malabar. prior to.the Act. 

The High Court has power to interfere in revision and to set aside a preliminary 
finding on the maintainability of a suit even though it may have the effect of dis- 

g the suit in foto. 

M. Chinnappan Nair for Petitioner. 

A. Achuthan Nambiar, M. Karunakara Nambiar, O. T. G. Nambiar and G. Mahes- 
waran for Respondents. 


e R.M. — Petition allowed. 
Rajagopalan, J. R.M. Seshadri v. Dt. Magistrate, Tanjore. 
17th March, 1955. W.P. No. 793 of 1953. 


Places of Public Resort Act (Madras IT of 1888), section 7 and section 10 (3) and (4) 
—Grant of licence under—Conditions necessary for. 

Section 7 of the Places of Public Resort Act provides that the authority to 
whom an application for licence is made should be satisfied that before an applica- 
tion for licence is granted or rejected. The satisfaction required by the statute is that 
of the authority prescribed. In deriving that satisfaction the authority is not entitled 
to take into consideration any order emanating from any one however superior to 
him. If the exercise of the discretion vested in the authority by the statute is in- 
fluenced by an order from an official supeiior to that authority, the exercise of that 
statutory authority is vitiated. 

The Sub-Divisional Magistrate acting under section 10 (3) and (4) of the Act 
in disposing of an appeal under the Act is clothed with the same power and the same 
duties as are imposed on the original authority by section 7 of the Act. ‘The appel- 
late authority should not also be guided by orders of any extraneous authority in 
disposing "ef gn appeal. 

- V. Thyagaraja Atyar and N. Suryanarayana for Petitioner. 
The Special Government Pleader (V. V. Raghavan) for Respondent. 


R.M. ——— Rule made absolute. 
Ramaswami, 7. Public Prosecutor v. Annaji. 
18th March, 1955. Cr,A. No. 576 of 1954. 


Madras Village Panchayats Act (X of 1950), section 60—Power of Panchayats to 
regulate non-communal poromboke lands—Procedure to be followed for taking action against 
encroachments on such poromboke lands. 

Unde seetion 60 of the Madras Village Panchayats Act, 1950, the poromboke 
lands in a Village Panchayat are divided into two classes, viz., enumerated commu- 
nal porombokes such as burial ground, thrashing floor, etc. and non-enumerated 
and or non-communal porombokes which are at the disposal of the Government. 
Under Notification No. 7 dated 8th April, 1952 the Government have made rules 
with respect’ to porombokes falling under the second* category the use 
of which can be regulated by Panchayats? The Panchayat concerned gets the 
power to regulate the use of such porombokes only if the necessary procedure has 
been followed. Otherwise the Panchayat has no jurisdiction to deal with cases 
of encroachment of such porombokes. 


The Public Prosecutor (V. T. Rangaswami Ayyangar) Appellant ‘in person: 
A. S. Stvakaminathan and S. Krishnamurthi for Accused. 


R.M. — Acquittal set aside—Directions 
: f accordingly. l 
Balakrishna Ayyar, F. i . Somalingam Chettiar, Jn‘ve. 


-22nd March, 1955. , Crl. Rev. Case No. 207 of 1955, 
Criminal Procedure Code (V of 1898) , section 9§ (1), ‘clause’ (3)—Issue f search 
warrant under—lIf prohibited under Article 20 (3) of th Constitution of India. - 
Though by reason of Article 20 (3) of the Con titution of India a Court is pre- 


cluded from issuing summons to'an-acoused person to pfoduce any d ent or 
thing in his.custody, no Article of the Constitution prohibits either a sear ch undor 


-tap 
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section 165 of the Code of Criminal Procedure by the ‘Police of premises involved 
in a cognisable offence or the issue of a search-warrant by a Magis- 
trate’ whether the offence involved is cognisable or not’ ‘ cognisable. 
There is nothing’ in Article 20 of the Constitution or in any other Articles 
to prohibit the Police from searching either the person of the accused or the 
premises in the manner laid down by the Criminal Procedure Gode. Nor have the 
powers of a Magistrate to issue a search warrant in the circumstances set out in the 
Code been abrogated by the Constitution. The prohibition of issuing summons 
to an accused to produce any document or thing in his custody while at the same 
time permitting the issue of a search warrant in respect of property in his posses- 
sion, though in theory appears illogical, is based on a compromise between the 
security of the public and the liberty of the individual. 
G. N. Chary and R. Srinivasan for Petitioners. 


R.M. o — Petition dismissed. 
Mack, J. Ramaswami Chettiar v. Chinnaswami Naidu. 
24th March, 1955. Cr.P. No. 1599 of 1954- 


Civil Procedure Code (V of 1908), Order 9, rule 13—Scope of enquiry under. 

It is a wholly erroneous notion that an enquiry under Order 9, rule 13 of the 
Code of Civil Procedure should be solely confined to the examination of the party 
who fails to appear and the reason given for his failure to do so. In order to do jus- 
tice in a case arising under Order 9, rule 13 of the Code it is most important that 
the Court pays some attention also to the nature of the suit and the pleadings and 
invoke the assistance of that back-ground in the appraisement of the actual evidence 
tendered as a reason for non-appearance. 

K. Rajah Aiyar and C. Ramanathan for Petitioner. 

G. A. Vaidiyalingam, T. Venkatadri, V. S. Rangaswami Aiyangar and P? R. Sunda- 
ram for Respondent. 


R.M. — Petition allowed. 
Ramaswami, f. Damodaram v. Loganatha Chettiar. 
29ih March, 1955. C.R.P. No. 1701 of 1954. 


Madras Buildings (Lease and Rent Control) Act (XXV of 1949), section 7 (2) (11) — 
Acts of waste materially affecting the value and utility of the butlding—What are. 

Waste is any spoil or destruction to a house, garden, trees or other corporeal 
hereditaments to the injury of the reversion of inheritance. It is classified into two 
divisions, viz., voluntary waste and permissive waste. It is also desirable to dis- 
tinguish ‘meleorating waste’ and ‘equitable waste’. 

(Nature and scope of each category of waste in regard to the buildings explained 
—Case-law referred). 

Though changing the nature of a demised premises is technically a waste, 
yet this is not so if the change has been expressly sanctioned by the lessor. At any 
rate, cases of acts which may be techrfically waste, but in fact improves the inheri- 
tance will not be a ground of forfeiture. | 

In order to constitute voluntary waste by destruction of the premises, the des- 
truction must be wilful or negligent. It is not waste if the premises are destroyed 
in the course of reasonable user and any user is reasonable if it is for a purpose for 
which the property was intended to be used. The nature and extent of waste 
which would entitle a landlord to obtain an order of eviction against a tenant will 
depend on the circumstances of each case. The principle is that a lessee is bound to 
ake care of the demised premises as a man of ordinary prudence would under 
similar circumstances take of his own property. 

The construction of an overhead tank on the top floor of a, building, which is 
not in a condition to bear the additional weight is a waste within the meaning of 
section 7 (2) (ili) of the Act. 

-e M. K. Nambiar.and K. K. Sridharan for Pettitioner. poyan 
"|. O „Radhakrisinan afd G. R. S. Chander Rao'for Respondent.. > . 
°" RM. ` ' meee ' ' ~! Petition dismised. 
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Rajagopalan, FJ. e - Annamalai Mudaliar v. 
20th January, 1955. Regional Provident Fund Commissioner. 
W.P. No. 445 of 1954. 


Employees’ Provident Fund Act (XIX of 1952), section 2 ( f )—Employees—Who are— 
Scope and applicability of the Act—Powers of the Commissioner to decide the applicability 
of the Act—Employment—What constitutes. 


The Employees’ Provident Fund Act does not vest any power in the Gommis- 
sioner to adjudge a dispute, should one arise, whether a factory is one to which the 
Ac? applied, that is, whether it is a factory within the scope of section I (3) of the 
Act. Section 19-A of the Act specifically provides for the machinery for determi- 
nation of such disputes. If that machinery is not resorted to, the High Court will 
not interfere under Article 226 of the Constitution and go into the disputed 
question-of fact and give a decision thereon. 


Quaere : What is the scope of the statutory finality accorded by section 19-A 
of the Act to the decision of the Central Government in proceedings under 
Article 226 of the Constitution. 


A demand on an employer for contributions issued under the Act cannot be 
enforced till the question whether the factory of the employer is one in which 50 
or more persons are employed and if so whether it comes within the scope of section 
1 (3) of the Act is decided. Such a dispute is one which has to be decided under 
section 19-A of the Act. 

It is with reference to the definition of an employee that the scope of the 
expression ‘ fifty or more persons employed’ in section 1 (3) of the Act to be 
construed. 


Before a person can be held to be an employee under section 2 (f) of the Act 
there must be proof (1) that he is employed, (2) that he is employed for wages, 
(3) that he is employed in work, manual or otherwise, (4) the work is in or in con- 
nection with the work of a factory and (5) he gets his wages directly or indirectly 
from the employer. In ccnstruing the word ‘employed’ in section I (3) of the 
Act it is only employment for wages that would appear to have been contemplated. 
‘The Common Law concept of master and servant is not applicable to the cases of 
statutory definition of employee under the Act. 


The term ‘ wages’ is not defined in the Act. Other statutory definition of 
“ wages’ is not useful in construing the expression ‘employed for wages > in this 
Act. Wages may be interpreted to mean compensation paid to a hired person for 
his service. It may be determined by the basis of work done or on the basis of 
time spent in service. ~ 

The expression ‘ employed’ in section 1 (3) taken in the context of the Act 
as a whole would imply, subject to the statutory definition in section 2 (f), the 
existence af the relationship of master and servant between an employer and the 
worker and between a contractor and the worker. It would exclude a contractor 
from the scope of the definition of an employee in section 2 (f). 


M. K. Nambiar for Petitioner. 
The Special Government Pleader (V. V. Raghavan) for Respondent. 


R.M. —— Petition allowed. 

Mack and ! Muthu Chellappa Chettiar v. 

Krishnaswami Nayudu, FJ. Palaniappa Chettiar. 
14th February, 1955. A.A.O. No. 685 of 1951. , 


Practice—Receiver appointed to collect a debt—Suit for recovery of the debi—If could be 
filed in the Court that appointed the Receiver even A fil» the suit would lie elsewhere. 
o 


An order of appointment of a Receiver to Ẹollect a debt is only to empower 
him to realise the amount and to await further directions of the Court as regards 
its disposal if such directions had not been given at the t#me of the appointment 
of Receiver. The appointment of a Receiver in respect ôf a debt wouk not te 
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' 
tantamount to an assignment in his favour of the debt itself so.as to enable him to 
file a suit in the forum where he was appointed Receiver. 

Per Mack, 7.—‘‘It would be dangerous to lay down any principle that a Receiver 
by virtue of his appointment in a Court to collect debts or even a particular debt 
becomes clothed with jurisdiction to file within the jurisdiction of such Court suits 
for the recovery of debts which ordinarily must be filed in Courts outside the jitris- 
diction of the Court which appointed him.” 


T. R. Srinivasan and N. Ramaswami Aiyar for Appellant. 
Respondent not represented. 


R.M. — Appeal dismissed. 
Mack, F. Ramakrishna Mudaliar v. Munafi Sahib. 
25th February, 1955. C.R.P. No. 1162 of 1952. 


Madras Buildings (Lease and Rent Control) Act (XXV of 1949), section 11 (2)— 
Scope of—lf could be contracted out—Specific covenants regulating the obligation to repair— 
If superseded by the provisions of section 11 (2). 

Section 11 (2) of the Madras Buildings (Lease and Rent Control) Act, 1949, 
appears to have been enacted in order to give some protection to tenants in occupa- 
tion of houses without the safeguard of a lease agreement with a specific covenant to 
repair, to obtain relief from landlords who negligently refuse to do any repairs and 
sometimes use this as a weapon for the purpose of evicting tenants by making them 
so uncomfortable that they vacate the premises. 


A tenant who has a lease agreement with a specific covenant by the landlord 
to repair the demised premises, is not fettered or restricted by section 11 ( 2) of the 
Act and can enforce the covenant to repair under the ordinary law through the 


ordinary Courts. 
(1951) 2 M.L.J. (Short Notes) 53, distinguished. 
(1949) 1 M.L.J. 452=I.L.R. (1950) Mad. 152, referred. 
M. Chelva Aiyangar for Petitioner. 
M. Natesan for Respondent. 


R.M. — Petition dismissed. 
Govinda Menon, 7. Angamuthi Pillai v. Jothilinga Chetty. 
1st March, 1955. S.A. No. 177 of 1951. 


Transfer of Property Act (IV of 1882), section 58 (c\—Deed—Construction of— 
Mortgage by conditional sale and a sale with a condition for repurchase—Tests. 

Though under section 58 (c) of the Transfer of Property Act it is possible to 
construe a document which contains a condition for resale as a sale still when after 
the amendment of section 58 (c) of the Act a transaction is not in two documents 
but the entire transaction is contained in one document the presumption is that it 
is a mortgage by conditional sale which may be rebutted. 


_ The tests to be applied to find out whether a document is a moi tgage by condi- 
tional sale or a sale with a condition for re-purchase aie whether the document 
was executed to pay off an existing debt, whether the entire debt was made the 
subject of consideration and also whether the werds can connote principal and 
interest. 


. (1954) 1 M.L.J. 708 (S.C.), followed. 


A.I.R. 1939 All. 713 and A.IL.R. 1950 Nag. 198, doubted and held overruled 

by the Supreme Court decision 

_ K. S. Champakesa Aiyangar anf T. V. Balakrishnan for Appellant. 

e G. R. Fagadisan for Respondents. 
- K.M. z 


Appeal allowed. 
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Balakrishna Atyer, Fe Michaiel Odayar v. Meenakshisundaram Chettiar. 
grd March, 1955. C.R.P. No. 1692 of 1954. 
Civil Procedure Code (V of 1908), Order 37, rule 3—Scope o [Leave to defend— 
When granted and how—If ultra vires of the Constitution of India. 

Order 7, rule 7 (2), of the Original Side Rules is in same terms as Order 37, 
rule 3 (2) of the Code of Civil Procedure and Order 14, rule 6 of the Rules of 
the Supreme Court in England. 

Under this rule if a defence is real then leave to defend is granted without 
conditions. If the defence is sham it is no defence at all and leave to defend is 
refused. It is not practically possible to bring all possible defences into one or 
other of these two groups. In between these two there will be an infinite grada- 
tion of cases where it is impossible for a Court to express any firm view. Order 37, 
rule 3, Civil Procedure Code, makes provision for these variety by giving discretion 
to the Court to impose terms on the defendant before granting leave. Order 37, 
Civil Procedure Code, is not in any way ulira vires of the Constitution of India. 


(1955) 1 M.L.J. 21 (N.R.G.), referred. 
G. R. Jagadisan for Petitioner. 
A. Sundaram Aiyar for Respondent. 


R.M. 
Rajagopalan and 


Order modified. 


Ganapathi Thevar v. 


Rajagopala Ayyangar, JJ. Navaneethaswami Devasthanam. 
gth March, 1955- C.M.P. No. 1556 of 1954. 


Practice—Leave to appeal to Supreme Court—Consolidation of appeals—Common 
judgment of the High Court in two appeals—One capable of being taken up on appeal io Supreme 
Court and thg other not—If could be consolidated and leave to appeal granted in both—Courts 
inherent powers—*Constitution of India, Article 133 (1) and Order 45, rule 4, Civil Proce- 
dure Code (V of 1928). 

The High Court has no power to direct the consolidation of an appeal which is 
competent with one which is incompetent, except in cases provided for specifically 
by Order 45, rule 4 of the Civil Procedure Code. Where two appeals involving 
game or similar points has been dealt with by the High Court together by a 
common judgment and one case is such in which the party aggrieved will be 
entitled to be granted leave to appeal to Supreme Court as of right under Article 
133 (1) of the Constitution of India and the other is one in which no such right 
is available the High Court has no inherent power to consolidate the two appeals 
and grant leave in both. 

67 L.W. 541, distinguished. 

A.LR. 1953 Pat. 380, doubted. 

K. Bashyam, G. A. Vaidialingam, V. T. Rangaswami Aiyangar and R. G. Rajan 


for Petitioner. A 
G. R. Jagadisan for Respondent. 


R.M. Petition dismissed. 


Rajamannar, C.J. and \ Krishnaswami Chettiar v 
Rajagopala Ayyangar, 7. Sankili Chettiar 
oth March, 1955. S.A. No. 1174 of 1950. 
Hindu Law—Succession to stridhana property—Basis of—Principle of representation 
in succession—Applicabilily. j 
Since religious efficacy is not the basis of succession to stridhana property under 
Hindu Law the rule of representation which applies to succession. to the property 
of a male cannot determine the heir to stridhağa property. In other words the 
doctrine of representation which renders the sok, grand-son and great-grand-son 
as single in the case of succession to the property of a male is not treated as ar plica- 
ble to determine the heirs in dealing with stridhana sfccession. The, rule of 
e s 
° e 
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' : 
representation which is founded upon religious efficacy as also on the theory of 
unobstructed heritage of survivorship prevailing between these co-heirs has no 
application to stridhana succession in regard to which it is propinquity and the rule 
that the nearer excludes the more remote governs to determine the heir. ° 


Texts referred. Mayne, 11th Edn., para. 624; Mulla, 11th Edn. para. 144, 
referred. i 


I.L.R. 27 Mad. goo ; I.L.R. 30 Mad. 348 ; ILL.R. 33 Bom. 452 ; 1.L.R. 41 Bom. 
618, referred. ; 


N. R. Raghavachariar for Appellants. ` 

T. R. Ramachandran for 1st Respondent. 

R.M. —— Appeal allowed. 
Ramaswami, F. Annamalai Chettiar, In re. 
goth March, 1955. C.R.P. No. 244 of 1955- 


Civil Procedure Code (V of 1908), Order 33, rule 5 (d) and (d-1)—Petition for leave 
to sue in forma pauperis—Olyection that the suit claim, if any, is barred by limitation— 
Jurisdiction and scope of enquiry by Court at the stage of pauper application. 

In an application for leave to sue in forma pauperis a Court has jurisdiction to 
enquire at the pauper application stage itself into the question of limitation, allow- 
ing evidence to be adduced by both sides. Under Order 33, rules 5 and 6, Civil 
Procedure Code as amended in Madras a Court is not justified in shutting out 
evidence even to show that the suit for which leave to sue in forma pauperis is sought 
is barred by limitation. 


(1948) 1 M.L.J. 400 and (1949) 1 M.L.J. 61, referred. i 


The scope of ihe enquiry however, is a matter within the discretion of the tria? 
Judge and this discretion must not be exercised arbitrarily or capricieysly and the 
Court must be guided by sound judicial principles. The word ‘*appears” used 
in clause {d-1) of rule 5 of Order 33 of the Code shows that at that stage the Court 
should not embark upon the consideration of complicated or doubtful questions 
of limitation as may arise on the allegation of the respondent or decide affecting 
the merits, as questions of limitation are seldom pure questions of law but more 
often than not mixed questions of fact and law that more properly and fairly can be 
determined at the hearing of the suit. . The enquiry at that stage should be limited 
within the ambit of the word “‘ appears ” in clause (d-1) as amended by the Madras 
High Court. It connotes something more than what is ex facie patent and some- 
thing less than discovery after deep delving into the evidence in the case. It is 
something betwixt and between the extremes and the line of demarcation will 
be dependent upon the circumstances of each case and the exercise of sound judicial 
discretion. In exercising that judicial discretion it-has to be borne in mind that 
the object of the order and rule is to prevent Courts from being flooded with palpably 
worthless, obviously time-barred and manifestly ‘untenable suits uninhibited by 
the sobering responsibility induced by payment of heavy Court-fees. 


T. V. Balakrishnan and S. Tyagaraja Aiyar for Petitioners. 


R.M. — Petilion dismissed. 
Ramaswam, 7. ° State of Madras v. 


16th March, 1955. Ponnuvelu Pillai. 
. C.R.P. No. 1857 of 1953. 

Evidence Act (I of 1872), section 123—Object and scope of—Report of the 

Cotlector to the Board of Revenue on a Mahazar petition against assignment of a land to the 
~ plaintif—Summons to produce the document in a suit by the plaintiff—If protected —Discretion 
of the Officer—If could be interred with by Court. 

Section 123 of the Indian Eygdence Act lays down that noone shall be permit- 
ted to give any evidence derived§from unpublished official records relating to any 
affairs of State, except with the Permission of the officer at the head of the depart- 
ment’ concerned, who shall give or withhold such permission as he thinks fit. The 
fpundatén of this ruleis that the information cannot be disclosed witbout injury to 
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public interest and not that the decuments are confidential or official. But it is- 
not every official record or register or communication that is privileged. Papers 
protected under this rule are usually public official documents of political or ad-- 
ministrative character. Yet the rule is not limited to these documents but extends 
to all documents the disclosure of which is likely to prejudice the public interest. 

e (Rationale of protecting papers of an administrative character explained). 

The admissibility of evidence derived from such documents is made to depend 
upon the discretion of the head of the department in whose custody the document is. 
The Court has to treat the exercise of this discretion by the Officer as conclusive 
pfovided it is validly and properly exercised and is based on materials which the 
Court considers adequate. 

(Case-law referred). 


The fact that a plaintiff’s case would suffer or that he will be put to incon- 
‘venience if such documents are not produced is no answer to the ban erected in. 
public interest under section 123 of the Evidence Act. 

The Government Pleader (C. A. Vaidialingam) for Petitioner. 

T. K. Subramama Pillai for Respondent. 


R.M. —— Petition allowed.. 
Aqjamannar, C.J. and Somasundaram, F. Kandaswami Gounder v. 
24th March, 1955. State of Madras. 


W.A. No. 138 of 1954. 


Board of Revenue—Power of revision over orders of Collector appointing village head- 
man— Jurisdiction of Government to revise the order of the Board—Board’s Standing Orders— 
Rule 156—Scope of. 


Practice—Aritcle 226 of the Constitution of India—Power of High Court under—Wher 
will not be‘exencised. 


Though there are no statutory provisions as such relating to the appointment. 
of non-hereditary village officers, there are rules embodied in Board’s Standing 
Orders on the subject, which do not provide for any appeal o1 revision either to the 
Board of Revenue or to the Government against an order passed by the Revenue 
Divisional Officer appointing a non-hereditary officer. Hence the Government or 
the Board of Revenue has no jurisdiction to revise the order of the Collector in 
matters relating to appointment of non-hereditary village officers. 


Ordinarily the High Court would not interfere and exercise its powers under 
Article 226 of the Constitution of India if the effect of it would be to perpetrate 
an earlier order which is itself illegal or unjust. But where such an earlier order, 
whether right or wrong, has become a final order so far as-the parties are concerned 
whatever may be the general law on the point there is no bar to the exercise of the 
jurisdiction. 

W.P. No. 838 of 1952 (F.B.), followed - 

V. Vedanthachari for Appellant. 


R. Gopalaswami Ayyangar, K. Tirumalait, The Advocate-General (V. K. Thiru- 
venkatachari) and the Special Government Pleader (V. V. Raghavan) for Respondents. 


R.M. an Order quashed. 

(FULL BENCH). 
Rajamannar, C.F., Rajagopalan and Board of Revenue, Madras v. 
Rajagopala Ayyangar, FF. Blue Star Engineering Company., 
28th March, 1955. R.C. No. 67 of 1954. 


Stamp Act (II of 1899), Article 19 and Schedule [-A——Agreement to sell a company 
as a going concern—Recitals showtng that the sale is Bo happen in future—Parties treating the 
agreement itself as sale—If liable to stamp duty under Ñrticle 19, Schedule I-A, as conveyance. 


- Conveyance in section 2 (10) of the Indian Stamp ct is defined as including 
a conveyance on sale and every instrument by which property, —— oes 
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or immovable, is transferred inter vivos and which is not otherwise specifically 
provided for by Schedule I or I-A of the Stamp Act as the case may be. In the 
absence of operative words in an instrument actually transferring in praesenti 
property, movable or immovable, a document cannot be held to be a convey- 
ance within the meaning of Article 19 of the Stamp Act. When the terms of the 
document in question are clear it does not matter what the parties thought of ¿he 
document. 


The Government Pleader (C. A. Vaidialingam) for Petitioner. 
R. Narasimhachari for Respondent. « 


R.M. Answer tn the negative. 

(FuLL Benca). 
Rajamannar, C. J., Rajagopalan and Board of Revenue, Madras n 
Rajagopala Ayyangar, FF. Murugesa Mudaliar. 
28th March, 1955. R.C. No. 68 of 1954. 


Stamp Act (II of 1899), Article 19 and Schedule I-A and Article 44— Persons carrying 
on business in partnership owning property as co-owners—One co-owner relinquishing his 
share in favour of another—Document if a conveyance or release deed. 

Where property is owned by a number of persons as co-owners each co-owner 
is in theory entitled to enjoy the entire property in part and in whole. A document 
by which one co-owrer purports to abandon or relinquish his claim to the share 
to which he would be entitled would be in the nature of a release within the Article 
44 of the Stamp Act. In such a case there need be no conveyance as such by the 
co-owner in favour of the other co-owners. A document under which a Hindu 
co-parcener purports to give up his rights to the family property in favour of the 
remaining co-parceners would not be a deed of conveyance but a deed, of release. 
There is no difference in principle between such a document as between members 
of a coparcenary and one between co-owners. 


I.L.R. 18 Mad. 233, followed. ` 
` The Government Pleader (C. A. Vaidialingam) for Petitioner. 
Respondent nct represented. 


R.M. —— Answered accordingly. 
Somasundaram, F. Public Prosecutor v. Gangadhara Shetty. 
7th April, 1955. Cri. Appl. No. 568 of 1954. 


Madras Prohibition Act (X of 1937), section 4 (A)—Onus of proof under—When 
discharged. 

It is clear that for a prosecution under section 4 (A) of the Madras Prohibition 
Act the bare circumstance of smell alone cannot lead to an inference that the accused 
has consumed prohibited liquor. But where apart from the smell of liquor other 
symptoms like red-eyes, dilated pupils, incoherent speech and unsteady gait are 
also found and if from the cumulative effect of all the symptoms an inference 
could be drawn that the symptoms are due to consumption of liquor, then the onus 
lies on the accused to show that he had consumed some other substance which 
would produce the symptoms in him. Even in the case of mere smell of üquor the 
intensity of the smell itself may be such that it may negative its being of a permissi- 
ble variety. : 

.Crl. Appl. No. 388 of 1954, approved. 

= e The Public Prosecutor (V. T. Rangaswami Aiyangar) for Appellant. 
M. Santosh for Accused. 


RM. į f Acquitial held wrong. 
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Govinda Menon, F. ° Nalakath Parukutti Haji v. 
1st March, 1955. ° Narayan Nambudzi. 
S.A. No. 428 of 1952. 
Practice—Appoiniment of Receiver—Order of appointment providing for furnishing 
of security by the Receiver—Date of vesting of the property in the Receiver—Whether date of 
appointment or date of furnishing security. 
' Where a Court appoints a Receiver who was directed to furnish security, the 
appointment takes effect only after the security is accepted. Where an order is 
made that acertain person upon hisgiving security beappointed Receiver, the order 
appoints the Receiver conditionally upon his giving security only and a Receiver 
becomes such on giving security. The appointment of a Receiver so far as it affects 
the rights of creditors or third parties dates not from the order of appointing him 
but from the completion of the security required to be given by the order. But 
if no security is required, which should appear upon the face of the order, the appoint- 
ment is complete upon possession being taken under the order. 
K. Kutttkrishna Menon and V. Balakrishna Eradi for Appellant. 
N. Sundara Ayyar for Respondents. 


R.M. — Appeal allowed—No leave. 
Krishnaswami Nayudu, F. Murugappa Chettiar v. Veeramani Achi. 
qth March, 1955. A.A.O. No. 48 of 1952. 


Civil Procedure Code (V of 1908), Order 21, rule go—Who can apply under to set 
aside a sale—* Person whose interests are affected by the sale’—Scope of. 

It is now settled law that the persons who are entitled to file an application 
to set aside a sale under Order 21, rule go, Civi Procedure Code, must be taken to 
include not only persons having 2 proprietary or possessory title in the property 
sold but also any person whose pe uniary interests are directly and immediately 
affected byethe sale. But a mere creditor has no right to apply under this 1ule to 
set aside a sale. A person who has obtained an attachment before judgment of 
the property sold comes within the scope of the class of persons whose interests 
are affected by the sale. But simple money creditors of the judgment-debtor or per- 
sons who may have a pecuniary claim against the judgment-debtor in the sense of 
having obtained a money decree against him but who have not done anything in 
respect of the property, ihe sale of which they seek o question, have no locus standi 
to apply under Order 21, rule 90, Civil Procedure Code. The rule is restricted 
to apply to cases where persons have done something in ielation to the property 
sold. 

I.L.R. (1939) Mad. 374 (F.B.), explained ; I.L.R. (1943) Mad. 577, follow- 
ed; (1939) 1 M.L.J. 608, referred. 

R. Kesava Atyangar and K. Parasaran for Appellant. 

K. S. Ramamurtht and K. Hartharan for Respondent. 


R.M. : ——_—_—_ °” Appeal dismissed. 
Rajagopalan and À William Jacks & Company v. 
Rajagopala Ayyangar, 77. Dy. Com. Tax Officer, Madras. 
16th March, 1955. T.R.C. No. 367 of 1953. 


Madras General Sales Tax Act (IX of 1939), section 3 (2) (viii) —‘ Electrical goods’?’— 
What ave—Test to determin. the nature of. 


The Madras General Sales Tax Act does not define what ‘ eleetrical goods’ 
are. Neither the Act nor the rules framed thereunder prescribe any test which 
should be satisfied before any given article could be brought within the scope of 
section 3 (2) (wit), viz., electrical goods. It is neither possible nor desirableeto 
prepare an exhaustive list of such materials nor is it possible to devise a formula of 
universal application. ‘The correct and only practical text is to consider all such 
articles, the use of which cannot be had excep@ with the application of electrical 
energy, as electrical goods. ‘The goods concerned must be taken as a unit in con- 
sidering its nature and it cannot be split up into parts ġo discover whether itis 
electrical goods or not. å ` . 

‘ M-NRC 
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6 
[The test under Administrative Instruction, G.O. No. 56,,dated 5th January, 
1952, not approved. | 


It will be too narrow an interpretation to hold that only those goods that are 
needed in generation, storage and distribution of electricity that could fall within. 
the scope of ‘electrical goods’. The words that follow the expression ‘ electrical 
goods’ in section 3 (2) (vtit) is only illustrative and not exhaustive in their scope. 


Messrs. King and Partridge for Petitioner. 
The Assistant Government Pleader (K. Veeraswami) for the State. 


© 
R.M. —— Order modified.. 
Mack, 7. . Pereira v. Kalyani Bai. 
17th March, 1955. C.R.P. No. 1556 of 1954. 


Madras Buildings (Lease and Rent Control) Act (XXV of 1949), section 7 (2) (iy 
—Wilful defauli—Scope of. 


\ 

The ordinary dictionary meaning of the word ‘ wilful’ is intentional, deli- 
berate, ‘due to perversity or self-will’. The dictionary meaning is sometimes 
forgotten in connection with wilful default of payment of rent, which can justify 
eviction. For instance, if a tenant makes a default in payment of rent for the 
simple reason that he has not got the money to pay the rent and on this ground 
delays a few days in paying the arrear, it is certainly not a case of wilful default 
and is one which certainly deserves sympathetic consideration by a Court. 


T. Krishna Rao for Petitioner. 
A. Narayana Pai for Respondent. 


R.M. — Petition allowed. 
Ramaswami, J. . Chimanlal Royachand Mehta ve 
17th March, 1955. l Doraiswami Ayyar. 


C.R.P. No. 2224 of 1952. 


Madras Buildings (Lease and Rent Control) Act (XXV of 1949), section 7 (3) (a) 
(1i1)—Landlord bona fide requiring a building for the purpose of a business which he is 
carrying on—Scope of—Additional accommodation—Onus of proof as regards relative hard- 
ship. 

The term bona fide in section 7 (3) (e) of the Madras Act XXV of 1949 refers. 
to the claim based upon the requirements of the landlord and not whether he is 
inspired by good or ilwill against the tenant. So lorg as it is shown that the require- 
ment of a petitioner is bona fide the motive with which the petition is filed is neither 
here nor there. 


(1953) 2 M.L.J..625, followed. 


As regards the question of balanceeof convenience and relative hardship under 
section 7 (3) (e) proviso, for additional accommodation it is for the tenant to prove 
that the hardship is so great that an order for possession ought not to be granted. 
The landlord should be allowed a reasonable measure of latitude to decide how 
much space he requires. 

A fim of diamond jewellers could normally be expected to carry on as part 
of his businéss dealings in gold, silver and Rangoon diamonds. Such dealings 
cannot be characterised as a new business which the diamond merchant intends 
to start. The word business has no technical meaning but is to be read with refer- 

= enge to the ohject and irtent of the Act in which it occurs. 


(1954) 2M L.J. 149, ae | 
V. Sankaran for Petitioner. 
e N. Ramanatha Ayyar for Respdndent. 


e R.M. : pete ee Petition allowed. 
5 / 
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Balakrishna Ayyar, Je . State Prosecutor: v. 
23rd March, 1955. ° Narayanaswami Nayudu. 
Crl.R.C. No. 195 of 1954. 

(Cr1.R.P. No. 178 of 1954.). 

Criminal Law—Provident Fund of employee—Employer investing it in his own business— 
Whether amounts to criminal breach of trust. 

There is no particular rule which requires an employer to invest in any parti- 
cular manner moneys which he deducts from the salary of his employee with a view 
to the building up of a Provident Fund. That being so, he has a discretion to. 
invést it in any manner he considers businesslike. If he decides to invest the, 
money in his own business there is nothing to prevent him from doing so and that 
investment will not amount to criminal breach of trust. The obligation created 
by the discretion would be only a civil liability. 

The State Prosecutor (S. Govind Swaminathan) for the State. 

C. R. Rajagopalachari for Respondent. 


R.M. -—— Petition dismissed. 
Rajagopalan, 7. Brookes v. Corporation of Madras. 
24th March, 1955. W.P. No. 906 of 1953. 


Madras City Municipalities Act (IV of 1919), section 116 (1)—Tax on carriages kept 
within the City of Madras—Carriages not used as vehicles of transport in any half year—If 
liable to tax. 

Even keeping a carriage for sale within the limits of the City of Madras or 
keeping transport vehicles idle would be ‘ keeping ’ within the meaning of section 
116 (1) of the Madras City Municipalities Act, 1919 and they will be liable to taxa- 
tion. The only. persons who keeping carriages for sale that are exempt from paying 
the tax imposed by section 116 (1) are carriage makers or dalers. 

I.L.R. 40 Mad. 545, referred. 

O.T.G. Nambiar, instructed by Messrs. King & Partridge, for petitioners, 

Dr. John and A. D. Souza, for Messrs. John & Row, for Respondent. 


R.M. — Petition dismissed- 

[FuLL Benom] 
Rajamannar, C.F., Rajagopalan and The Board of Revenue v. 
Rajagopala Ayyangar, JJ- Kuppuswami Chettiar. 
28th March, 1955. R.C. No. 42 of 1953- 


Indian Stamp Act (II of 1899), section 41—One year period—Applicability—Docu- 
ment—Whether ‘ bond’ or ‘ promissory note ’— Tests. 

The time-limit of one year laid down by section 41 of the Stamp Act only applies 
to a case where a party of his own notion produces a document and wants to escape 
liability for any penalty. It has no application to a case where a document is 

oduced before the Collector or comes to him in the performance of his functions, 
in which case he is not only empowered but is under a duty to impound a document 
which appears to him not duly stamped. 

Where a document throug purporting to be a promissory note, does not con- 
tain an unconditional undertaking to pay a certain sum of money and it is not 
possible to ascertain that a certain sum of money is payable on any given date, but 
only states that a specified amount will be paid with interest in six equal instalmer:ts, 
without any indication as to where the instalments fall due, it is only a ‘ bond’ 
within section 2 (5) (b) of the Stamp Act and not a promissory note under section 
2 (22) of the Stamp Act. : 

But if a document otherwise fulfils the definition of a promissory note, it does 
not cease to be so merely because the words ‘ or qrder ° is omitted in it. 

The Government Pleader (C. A. Vythilingaț) fot Petitioner. 

K. Desikachari and L. S. Viraraghava Aiyar for Respondent. i 

R.M. — : Answei accordingly. 

e . e 2 n 
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(FULL BENCH. | . 


Rajamannar, C.J., Rajagopalan and The Board of Revenue, Madras v. 
Rajagopala Ayyangar, FJ. Sri Shanmugar Mills, Ltd. 
28th March, 1955. R.C. No. 100 of 1954. 
Indian Stamp Act (II of 1899), Schedule I-A, Article 5—Agreement relating to deposit ` 
of title-deeds—What constitutes. 


. Before any document can be brought within the scope of Article 5 of Schedule 
I-A of the Stamp Act it must be established that the said document is an instrument 
evidencing an agreement relating to the deposit of title-deeds. It is not sufficient 
‘that the document contains a reference to a deposit of title deeds made earlier. The 
‘deposit of title-deeds must be made in and by the document itself. 

A letter in the nature of a Memorandum to which a list of title deeds which 
had been deposited in pursuance of an agreement is attached, does not fall within 
Article 5 of Schedule I-A of the Stamp Act. i 

The Government Pleader (C. A. Vythilingam) for Petitioner. 


A. R. Krishnaswami for Respondent. 


R.M. —— Answered in the negative. 
Rajamannar, C.J. and Mohomed Sait v. Commissioner 
Rajagopala Ayyangar, F. of Income-tax Madras. 
gist March, 1955. S.C. C.M.P. No. 285 of 1955. 


C.M.P. No. 10650 of 1953. 

Indian Income-tax Act (XI of 1922), section 66 (2)—Order of High Court under refusing 
to direct the Tribunal to state a case—If appealable to the Supreme Court—Constitution of 
India, Article 133 (1) (a) and (c) and Article 135. 

No appeal lies to the Supreme Court from an order of a High Court dismissing 
an application under section 66 (2) of the Income-tax Act to direct the Income-tax 
Tribunal to state a case. ° 

9 I.T.R. 246 ; 19 I.T.R. 108, referred and followed; I.L.R. 12 Lah. 166, 
held no longer good law. 

S. Swaminathan for Petitioner. 

C. S. Rama Rao Sahib for Respondent. 


R.M. EE Peittion dismissed. 
[FuLL Benca. | 

Govinda Menon, Basheer Ahmed Sayeed Karur Jai Hind Pictures v. 

and Ramaswami, JJ. Shahul Hameed. 

15th April, 1955. C.R.P. No. 1477 of 1954. 


Civil Procedure Code (V of 1908), section 24—Sutt of a Small Cause nature trans- 
ferred to another Court not having small cause jurisdiction and tried with a connected original 
suit—Nature of —If ses its small cause character—Whether appeal or revision lies. 

Sub-section (4) of section 24 of the Civil Procedure Code lays down that a 
Court trying any suit transferred or withdrawn under the provisions of the earlier 
clauses in the section from a Court of Small Causes shall for the purposes of such 
suit, be deemed to be a Court of Small Causes. When a small cause suit is trans- 
ferred to a Court which does not have jurisdiction to try it as a small cause, even 
if the trial is proceeded with along with an original suit still the Court which tries 
it shall be deemed to be a Court of Small Causes for the purpose of the transferred 
suit alone. The decree passed in such a suit cannot be a decree in a original suit 
and a revision lies to the High Court from such a decree under section 25 of the 
Provincial Small Cause Courts Act. 

(1950) 2 M.L.J- 495, held wrongly decided ; 38 Mad. 25, followed ; 55 Mad. 
60, éxplained ; 56 M.L.J. 49, pes ; 54 All. 171, referred. 

N. S. Raghavan for Petitiontr. 


* A. Sundaram Atyar for Respondent. 
. RM. i — Answered accordingly. 


at 


° Eg 
Govinda Menon, J.. Annamalai Chettiar oi 
15th February, 1955s Rangayya Goundan. 
S.A. No. of 1959 of 1946. 
° Limitation Act, (IX of 1908), sections 19 and 20—Scope of—Differences in payment 
towards a debt by a morigagor who has parted with a portion of the equity of redemption of 
the *mortgage properties— Whether binds the prior assignees—Paymenits—When would save 
limitation. 

Under section 20 (1) of the Limitation Act when payment on account of a debt 
or terest on a legacy is made before the expiration of the prescribed period of 
limitation by the person liable to pay the debt or by his duly authorised agent 
a ane ha of limitation shall be computed from the time when the payment 
was e. 


+ A mortgagor who has lost all interest in the mortgaged property cannot bind 
by an acknowledgment under section 19 or by a payment of principal or interest 
under section 20 of the Limitation Act, a person on whom his interest has devol- 
ved whether the devolution is of the whole of the morigaged properties or only a 
part thereof. I.L.R. (1940) Mad. 872 (F.B.), referred and explained. ; 

In order to be binding on the assignee the acknowledgment or payment must 
be made before the person making it has parted with his interest in the property 
to his assignee. If he has disposed off all his interest in the property but the perso- 
nal liability remains and the payment is made within six years then the limitation 
is saved. (1941) 2 M.L.J. 913, referred. 

There is some difference however between an acknowledgment under section 
19 of the Limitation Act and a payment under section 20 of the Act and the princi- 
ples of the one cannot be made wholly applicable to the other. 

(1950) e M.L.J. 13, explained. 

If on the other hand the personal liability is barred, if at least part of the mort- 
gage properties remains with the mortgagor or his assignees, then the payment 
oe by such a person would bind the person on whom the other properties have 

evolved. 


(1943) 1 M.L.J. 135 (F.B.), (1941) 2 M.L.J. 913, followed. ` 

(1950) 2 M.L.J. 13, referred and distinguished. 

A purchaser of the equity of redempdion is a gets liable to pay the mortgage 
debt within section 20 of the Limitation Act and hence if under a mortgage decree 
for sale of the mortgaged property to which he is a party, though exempted from 
aa liability, he pays interest as such, such payment gives a fresh period of 

iñitation for execution of the decree; but an auction-purchaser of the mortgagor’s 
interest is undoubtedly not a person who has any personal liability. 


I.L.R. 44 Mad. 544, referred. 


The expression ‘‘ a person liable to pay” the debt in the first paragraph of 
sub-sectior 1 of section 20 of the Limitation Act comprehends not only the mortga- 
gor and his personal representatives upon whom the contract is personally binding 
but includes the purchaser of the equity of redemption also. 


The principle is that so long as the mortgagor has not parted with his interest 
in the mortgage properties and continues to be liable under the mortgage he can 
make a payment which will serve under section 20 of the Limitation Act to start 
a fresh period of limitation. i 


(1947) 1 M.L.J. 153, approved. 
N. C. Vijayaraghavachari and N. C. Srinivasan fr Appellant. 
D. Ramaswamy Ayyangar, P. S. Srinivasa Desikag and P. R. Varadarajan for Res,- 


pond ents, S i 
"Appeal Biswnisse® 
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J 
Krishnaswamy Nayudu, F. Latchumanan Chettiar v., Veerappa Chettiar., 


. 28th February, 1955. S.A. No. 2699 of 1949. 


` - Code of Civil Procedure (V af 1908), section 66—Object and scope of—Benami pur- 
chases at Court execution sales—When prohtbited—Purchase by one on behalf of another under 
a pre-existing arrangement—If prohibited—Construction of the section. 


Section 66 of the Code of Civil Procedure has been enacted to check benami 
purchases at execution sales, for the benefit of or at the instance of judgment-debtors. 
The object is to discourage not only purchases for the benefit of the judgment- 
debtors, but also to discourag: secret purchases, with:a view to secure the best psice 
for the properties in an open public auction and ensure the decree-holders the full 
benefit of their decrees. But the scope of the section should not be extended so 
as to apply to cases where the decree-holders have, by an arrangement among them- 
selves, sought to safeguard their interests without being defeated by the judgment- 
debtors. Such arrangements must be upheld and section 66 of the Code cannot be 
invoked to defeat such arrangements. 

The preponderance of authority of the various Courts in India tends towards 
the view that section 66, Civil Procedure Code, could be applied only when 
the suit is based on the sole ground that the purchase at the auction by the 
certificated purchaser is on behalf of the plaintiff, that is, when the purchase 
is an ordinary benami transaction as it is commonly understood in this 
country, where the auction-purchaser is a benamidar of the plaintiff and 
where no other circumstances exist as to any antecedent relationship existing 
between the parties or any pre-existing interest in the properties arising under 
Taw or under any arran ement. What has to be discouraged is a pure and simple 
benami transaction in Court auction purchase. If it is shown that there is some 
independent pre-existing interest in the properties sold or the plaintiff is otherwise 
interested in the result of the sale and, if in these circumstances, an arrangement 
is entered into whereby the property is purchased in the name of one and subsequently 
the plaintiff was to be given a share or an interest in the same, it cannot be held 
that such a transaction is a benami transaction which is. hit by section 66, Civil 
Procedure Code. The section should be applied strictly and confined to cases which 
come within the specific language: of: the provisions and its scope cannot be 
extended to cases where it would be necessary in the interests of justice to give effect 
to the real nature of the transaction. go 


M. Murugappa Chettiar for Appellant. 
G. R. Jagadisan for Respondents. 


RM. - —_—— Orders accordingly. 
Mack and Krishnaswamy Nayudu, JF. Ramanathan Chettiar v, 
rsi March, 4955. Narayanan Chettiar. 


° Appeal No. 745 of 1954. 

Private International law—TFurisdiction of Courts over foreign property—Sutt for 

accounts as regards foreign property—If matntainable—Practice—Suit for partition of joint 

family property—Relief as regards foreign property— Jurisdiction of Indian Couris——Nature 

of action—Code of Civil Procedure (V of 1908), section 16 (b)—AScope and effect of—Sutt 

or partition of joint family proprety partly in India and. partly abroad— Jurisdiction of 
Gourt—Extent of. 

_ Under section 16 (b) of the Civil Procedure Code a suit for the partition of 
igamoveable property shall be instituted in the Court within the local limits of 
whose jurisdiction the property is situated. ‘There is, however, an important proviso 
that a suit to obtain relief respecting immoveable property held by the dendan: 
may, where the relief soughycangbe entirely obtained through his personal obedience 
be instituted either in the Court within the local limits of whose jurisdiction the 
property is situate, or in the Cofirt within the local limits of whose jurisdiction the 
defendant actually and’ voluntarily resides, or carries on business, or personally 
&orks for, gain. : f 
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That a Court has no jurisdiction to entertain an action for the determination of 
the title to, or the right to the possession of, any ummoveable property situate in 
foreign territory is now well established and followed in Indian case law though 
jts precise scope-is still open to some doubt. This rule is subject to an exception 
on the ground either of (a) a contract between the parties to the action ; or (b) an 
equity between such parties in cases where the parties themselves are within the 
Court’s jurisdiction. It by no means follows, therefore, that all property having a 
fore.gn orig n is outside the jurisdiction of the Indian Court for all purposes. 

Dicey’s “Conflict of Laws” VI Edition, p. 141, ref. 

*\ partition suit cannot be put into the category of an action either in personam 
or in rem. It is a curious mixture of both kinas of actions, involving as it does, 
change in character of title of property from joint family ownership 1o individual 
ownership, liability to account for joint family immoveables, jewels and money, 
and also in some cases, liability of the kartha or manag-ng member to account and 
bring into the familty hotchpot joint family moneys which he has fraudulently 
secreted to his own advantage, the setting aside of alienations and so on. 

In a case of this kind an Indian Court would, as a Ccurt of conscience, be opera- 
ting primarily tn personam and notin rem. Itis not doing anything by way of deter- 
mination of title to property situated out of India. Nor is it actually partitioning 
such property by metes and bounds. It is merely calling upon the defendant who 
lives within its jurisdiction to account as managing member of his joint family for 
all the joint family property, no matter where it is situated and in what part of the 
world. Such a decree for an account has Court sanction behind it as it can be 
enforced against the managing member who resides and has property within the 
jurisdiction of that Court. 

Per Mack, 7.—‘‘ The resources and powers of a Court which has jurisdiction 
over a manager of a joint family in control and possession of property situated both 
in India and absoad are sufficiently wide so as to enable it to do justice and equity 
as between the members of a family without encroaching on the jurisdiction of 
any foreign Courts.” 

Per Krishnaswami Nayudu, 7.—“‘ Neither under section 16 (b) of the Code of 
Civil Procedure not under the rules of private international law has Indian Courts 
jurisdiction to entertain a suit for partition of immoveable properties situate out- 
side India, especially where the partible nature of such properties is disputed. It 
has no jurisdiction even to declare that the said properties are partible joint family 
properties ; nor has it power to take such properties into its calculation in adjusting 
the equities between the parties. But in such a suit the plaintiffs could ask for an 
account of those properties and claim their share of the income.” 

“ The principle is well established that the Courts have power, in the exercise 
of personal jurisdiction, to enforce the performance of contracts and trusts though 
relating to immoveables in foreign land.” 


“ Apart from law, on principles of general equity the Aability to account 
arises out of an implied agency of the one who is in possession for the others, either 
on the basis of tenancy or on equitable considerations. A co-owner cannot there- 
fore escape liability to account to his other co-owners.” , 


M. S. Venkatarama Aiyar and T. V. Balakrishnan for Appellant. 
A. Sundaram Ayyar for Respondent. 


R.M. — Orders accordingly. 

[FuLL Benon] 
Rajamannar, C. F., Rajagopalan and Board of Revenue, Madrasw. 
Rajagopala Ayyangar, FF., Venkataswami Naidw. 
28th March. 1955. R.C. No. 102 of 1953. 


Stamp Act (II of 1899), Schedule I-A, Article 3042) (1)—Lease of properties relating 
to a touring cinema, though capable of being removed ts fi a, to earth when in use—If liable 
to stamp duty as a lease of immoveable property. ’ R 

In the very nature of thing; properties of the nature of & touring cinema cahnot 
be immoveable property, though actually some of the machinery or the tentmay Wa 
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| 
imbedded in the earth when the cinema is working. They .are imbedded only 
temporarily and not permanently in which case the equipment would not form 
part of a touring cinema: 
The Government Pleader (C. A. Vatthyalingam) for Petitioner. 
G. Ramanujam and V. Ramuswami for Respondent. 


R.M. cates _ Answer in the negative. 
Mack, F., Kanniah Naidu v. Modern Mill Stores. 
30th March, 1955. A.A.A.O. No. 189 of 1951. 


Practice—Surety—Liability of—When ceases—Surety binding himself to pay the amount 
of any decree that might be passed against a defendant—lIf imposes a liability to puy where a 
decree ts passed by consent. l 

That a surety cannot be bound by anything which he does not intend at the time 
he executes the bond 1s an equitable doctrine derived from sections 134 and 135 of the 
Contract Act. When a surety binds himself to pay the amount of any decree that 
might be passed against a defendant it is a question of fact in each case whether a 
compromise decree as such was or was not excluded under the terms of the surety 
bond. But a contract by creditor to g.ve time to the principal debtor without the 
consent of the surety discharges the surety bond. 

64 M.L.J. 386; I.L.R. 55 Bom. 97, referred and disting ished. 

But where a surety specifically undertakes to discharge a compromise decree 
which the parties in the suit may enter into, he is liable for any agreement with the 
parties may enter into arising out of the suit subject to any limit of hability or time to 
which the surety bond is restricted. 

K. Raman for Appellant. 

P P. S. Ramaswami Ayyangar, T. A. Raghúnathachari and R. Natargjar for Respon- 
ents. 


R.M. — Appeal dismissed. 
Rajamannar, C.J., and Somasundaram, F., Ranganathan v. Calcutta. 
31st March, 1955. Tramways Co., Ltd. 


O.5.A. No. 7 of 1955. 


Transfer of Property Act (IV of 1882), section t19—Contract of exchange—One 
party delivering goods to another but does not get any goods in exchange—Rights and remedies 
open—When could sue for recovery of the self same goods delivered. 


Where in pursuance of a contract of exchange one of the parties has delivered 
his gods to the other party but that other party has failed and has become incapa- 
ble of performing his part of the contract, namely, delivering similar gocds im 
exchange, the party who has delivered the goods in pursuance of the contract of 
exchange can in addition to his rights to recover compensation or damages or sue 
for specific performance of the contragt also claim the return of the goods delivered 
by him if they are in the hands of the other party or his legal representatives ot 
transferees from him without consideration. It follows impliedly frem section 119 
of the T.P. Act that if a party to an exchange has failed to obtain possession of the 
property which he was entitled to receive in exchange to his, he is entitled to the 
reliefs aforesaid in the alternative. The principle underlyi g the section applies 
to a case where instead of a subsequent deprivation of ae exchanged property, 
there is no exchange at all. 


- 20 C.W.N. 657; referred. 
S. Mohan Kumaramangalam and V. Venkataraman for Appellant. 


. G. Duraiswamy (The Qfilcigl Receiver of Madras) and Messrs. EG 
arir.dge for Respondents. T l R 


A R.M. Š ‘ Appeal dismissed. 
ee 


Rajamannar, C.J., ard Somasundaiam, J. Shah Mohd. Khave v. Woadfail. 
18th March, 1955. C.R.P. Nos. 1885 and 1886 of 1953. 


Code of Civil Procedure (V of 1908)—Order 37—Sutt: under—Application for 
* leave to defend—If could be entertained after the period of ten days from the date of service 
of summons prescribed by Art. 159 of the Limitation Act. 

Under Order 37, Rule 3 of the Code of Civil Procedure the Court shall, 
upon application by the defendant, give leave to appear and defend the suit insti- 
tuted under the provisions of the said order, after the defendant satisfies the Court 
by facts disclosed in affidavits that there is prima facie defence. Art. 159 of Sch. I 
to the Indian Limitation Act prescribes a period of ten days from the time when the 
summons is served for an application for leave to appear and defend a suit under 
Order 37 of the Code of Civil Procedure. An application filed after the pres- 
cribed period of ten days would be barred by limitation and will have to be rejected 
under section 3 of the Limitation Act, unless the period iè extended under any 
of the provisions contained in sections 4 to 25 of the Limitation Act. Section 5 of 
the Limitation Act has not been made applicable to an application under Order 37, 
Rule 3 of the Code of Civil Procedure. Hence the Court has no power to extend the 
period of ten days prescribed by Art. 159 of the Limitation Act. Except in cases 
of fraud when section 18 of the Limitation Act would apply there is no other provi- 
sion of law and under which the period for filing an application under Order 37 of 
the Code can be extended. 


(1953) 1 M.L.J. 825 approved. 
(1949) 1 M.L.J. 514 and (1953) 2 M.L.J. 180 dissented. 


Hence a Court has no power to condone the delay in filing an application for 
leave to defend under Order 37, Rule 3 of the Code of Civil Procedue. The 
provision in Order 37, Rule 4, which relates to a stage after decree, has no 
bearing on this question. 


Inamdar Abdus Salam for Petitioner. 

T. R. Srinivasa Aiyar for Respondent. 

R.M. ——— Petitions allowed. 
Rajamannar, C.F., and Somasundaram, F. The Madurai Municipality 


24th March, 1955. v. 
, Kamakshi Sundaram Chettiar 
: C.R.P. No. 1458 of 1952. 
Madras District Municipalities Act (V of 1920), Section 82—Computation of annual 
rental value of property for the purpose of levying property tax—Basts of—Fair rent as fixed 
under the Madras Buildings (Lease and Rent Control) Act, 1949—If conclusive and binding 
on the Municipality—Claim for refund of tax lawfully levied and colle&ted—If maintainable, 
Though the fair rent fixed for a building under the Madras Buildings (Lease 
and Rent Control) Act, 1949, may and ordinarily should be taken into considera- 
tion by the Municipal Authorities in computing the annual value under section 82 
of the Madras District Municipalities Act, they are not bound to take such fair rent 
as necessarily the rent for which the building may reasonably be expected to be let 
within the meaning of that section. 


The determination of fair rent under the Rent Control Act is to a certain extent 
artificial and hypothetical and may not represent the rent at which the premises 
could reasonably be expected to be let during the particular year of assessment to 
property tax. Nor is the contract between the landlord and tenant conclusive 
in construing the rental of a building. F . 

A statutory restriction on the rent payable eda a tenant of a building and the 
fact that a landlord cannot enforce, as against a tenknt, a rent higher than the statue 
tory standard rent in operation at that time, does not oper@te as a statutory reétric- 

: > 


tion on the rent earning capacity of the building. u N 
M—N RC "dae 


s 
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(1953) 1 M.L.J. 128, explained and dissented from. ° 
A.LR. (1951) Bom. 320 followed. 
I.L.R. 1 Rang. 668 referrred. 


A.I.R. (1927) Gal. 659 distinguished. 


Popular Assessment Committee v. Roberts, (1922) 2 A.C. 93 and Slaytor v. New Castle, 
eic., Assessment Committee, (1926) 1 K.B. 172 referred. 


In any event there cannot be a refund of a tax paid under an assessment which 
has been become final and which was not illegal when it was imposed and collec- 
ted. The fact that fair rent was fixed under the Madras Act XXV of 1949 for a 
building subsequent to the assessment of tax for a particular year and under the 
said Act that order of fixation of fair rent operates retrospectively between the land- 
lord and the tenant, does not make the rental value as computed by the Munici- 
pality and its collection thereof for the year in question unlawful. 


V. Seshadri and K. S. Ramamurthy for Petitioner. 
R. Gopalaswami Aiyangar for Respondent. 


R.M. —— Petition allowed. 
Rajagopala Ayyangar, F., Ponnuswami Gounder, v. 
29th March, 1955- - Sinnana Gounder and others. 


C.R.P. No. 718 of 1954. 


Court-fees Act (VII of 1870), Section 7, (iv) (d)—Suits Valuation Act—Notification 
dated 1st November, 1943, under section g—Scope and effect of. 


. There are two conditions to be satisfied before a plaint could be, keld tc fall 
within the Notification dated 1st November, 1943 under section* o of the Suits 
Valuation Act relating to relief of injunction with reference to immovable property. 
The first is that the suit should be one for an injunction in relation to immoveable 
property restraining the defendant from disturbing the plaintiff’s possession or 
enjoyment. Secondly, it must be possible to gather from the plaint an allegation 
that the ground on which the defendant is seeking to disturb the plaintiff’s 
possession is on foot of a denial of the plaintiff’s title. Unless both these conditions 
are satisfied the notification will not be attracted and the plaintiff can value the 
suit under section 7 (iv) (d) of the Court-fees Act. 


The allegation in the written statement cannot possibly bear upon the question 
of the Court-fee payable by the plaintiff which must be determined wholly on the 
allegation in the plaint and.the relief sought on such allegations. 


S. Gopalarainam for Petitioner. 
P. S. Balakrishta Aiyar and P. S. Ramachandran for Respendent. 


R.M. - ——— Petition allowed. 
Rajamannar, C.F. and Somasundaram, J. Kanakarathnammal v. Sama Rao. 
gist March, 1955. G.R.P. No. 952 of 1952. 


Madras Buildtngs' (Lease and Rent Control) Act (XXV of 1949), section 12—Appeal 
against a consent order—If could lie—Proceedings pending—Amending Act VIII of 1951, 
section 20—Scope of—If includes an incompetent appeal. 


The provision under the Rent Control Act conferring a right of appeal against 


= at order passed by the Rent Controller is contained in section 12 (1) (b) of the Act. 


s 
® 


A’party who has consented to an order cannot in law be deemed to be a person 
aggrieved by such an Cherie Eee: course in cases of fraud, undue influence or 
such: other vitiating circums : 


| dhe amendment introduced -by Act VIII of 1951 giving protection to certain 
aes employed in essential services, viz., section 7 (3-a) (i) would apply to all 
en 


ding proceedings by virtue of section 20 of the Act VITI of 1951. But it cannot 
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apply to a case where there was no proceedings pending except an appeal against 
a consent order, which is not competent. z 


Quaere :—Whether the aforesaid provision could be invoked at the stage of 
execution of a final order of the Rent Controller? Section 7 (3-a) (i) only says that 
no order of eviction shall be passed under sub-section (3) and not that no eviction 
shałl be made. “ 


(1952) 1 M.L.J. 628, doubted. : 
5 A. V. Narayanaswami and R. Venkatachalam for Petitioner. 
R. Sundaralingam for Respondent. 


R.M. Petition allowed. 
Rajagopalan Somasundaram Chettiar and Sons v. 

and Rajagopala Ayyanger, JJ., State of Madras represented by Commercial 
31st March, 1955. Tax Officer, Salem. 


T.R.C. No. 99 of 1954. 


Madras General Sales Tax Act (IX of 1939), section 12-A—Powers of Appellate Tribunal 
under—Order of Appellates Tribunal resulting in enhanced tax—If invalid ‘and pass such 
orders thereon’—Scope of —Order of the Appellate Tribunal resulting in favour of the Depart- 
ment who have no right of appeal—Validity. 


An Appellate Tribunal under the Madras General Sales Tax Act has no doubt 
no authority to add a new item to the turnover and include therein what was not 
before the assessing authority as that would be a matter not assessed but omitted 
from assessment. As the Appellate Tribunal is not the assessing authority and has 
merely to determine facts giving rise to the tax liability and the law in relation thereto, 
it is obviously empowered to allow an appeal and remand it for the assessment 
being computed in accordance with the facts as found and the law as laid down 
by it and thus re-assessment has to be dene by the assessing authorities, where the 
basis of an assessment is challenged by an assessee and this is accepted by the Tribu- 
nal and the matter is remitted to the assessing authorities, there has to be a re-assess- 
ment in conformity with their order. This might result in either an increase or 
decrease of the tax liability. Merely because the Tribunal’s order if given effect 
to would result in an enhancement of the assessment the order cannot be challenged 
as invalid. 

The expression ‘thereon’ in Section 12-A (4) of the Madras General Sales Tax 
Act has no fixed or rigid meaning. It takes colour from the context and the terms 
of the proviso to section 12-A (5) afford some light as to the intention of the legisla- 
ture. The proviso contemplates cases where an order by the Appellate Tribunal 
might conceivably result in the assessment being enhanced. i 


Moreover under the provisions of the Madras General Sales Tax Act from any 
order of assessment passed by the Deputy Commercial Tax Act Officer, appeals to the 
C.T.O. as well as to the Appellate Tribunal therefrom are open only to the assessec 
and not to the department and the powers of the Appellate Tribunal to modify 
the basis of an assessment cannot be circumscribed by the consideration of the depart- 
ment having accepted the order of the lower authority in so far as it decided any 
point against it. 

Difference in language between section 33 (4) of the Income-tax Act and the 
present section pointed out—Decisions under the Income-tax Act held not app- 


_cable. 
S. Swaminathan for Petitioner. y : 
The Assistant Government Pleader (K. Veerdswamt) for Respondent. ; S: 
R.M, a ; Petition dismiss, 


é 
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Rajamannar, C.F., and Somasundaram, 7. The Tanjore Motor Trades, Ltd., v. 
State of Madras and others. 
- 7th April, 1955. ' W.A. No. 35 of 1955. . 


Practice—Wnit of certiorari to quash proceedings of quasi-judicial tribunals—Order 
containing valid and invalid reasons—If could be sustained—Tribunal taking into considera- 
tion evidence against an applicant without giving him an opportunity of rebutting the same— 
Validity. į 

Where more than one reason, some valid and some invalid, is given for an ogder 
by an authority and when one of them from, the language of the order appears 
to be substantial and has been taken into consideration, it is impossible for a Court 
to sustain the order on the ground that it was really the valid reason that effectively 
operated to bring about the decision and not the invalid one. 

Li Hong Mi v. A.G. for Hongkong, (1920) A.C. 735 referred. 

W.P. Nos. 779 and 780 of 1952 approved. 

(1952) 2 M.L.J. 894 referred. 

It is improper for a tribunal, which acts in a quasi-judicial capacity, to consider 
and give weight to evidence contained in documents the contents and source of 
which were not divulged to the party against whom an order is passed by the tribu- 
nal, 

R. v. Architects, etc. Tribunal, (1945) 2 All. E.R. 191 referred. 

G. R. Jagadisan for appellant. 

K. V. Venkatasubramania Aiyar, T. Chengalvarayan and K. Tirumalai for Respondent. 


The Special Government Pleader (V. V. Raghavan) for the State. 


R.M. —— Appeal allowed. 
Mack and Krishnaswami Nayudu, FJ., The S.I. Co-operative 
7th April, 1955. Insurance Society, Ltd., v. 

Bapi Raju. 


L.P.A. No. 132 of 1954. 


Madras Co-operative Societies Act (VI of 1932) —Section 51 (b) and Explanation— 
Scope and object of —Claims by and against a registered society—Difference between—‘ Dispute 
touching the business of the society ° —Proof of—When required. 


Under the Madras Co-operative Societies Act, 1932, if a dispute between a 
member, a past member etc., and a registered society touches the business of the 
society, any claim made by a member or any one claiming from him against the 
society out of such a dispute is compulsorily referable to the Registrar for disposal 
under section 51 (19 (d) of the Madras Co-operative Societies Act. 


Section 51 of the Act and the Explanation should be taken as a whole in inter- 

preting the provisions of the section. In any dispute touching the business of a 

eas registered society, claims by members against the society and by the society against 

members are.referrable compulsorily to the Registrar. The effect of the Explana- 

tion is that where a claim by the society for any debt or demand is made as due to 

it from members and their nominees, heirs and so on, it is a dispute touching the 

business of the society and no objection can be taken on the ground that such’a 

claim for any debt or demand does not touch the business of the society, the 

object being to stop the society suing in the ordinary Courts to recover any claims 

= bY way of debts or demands due to it from members. But the converse of the 

Explanation does not follow. Claims by members or their nominees, heirs or legal 

represtntatives against the sogiety€are compulsorily referrable to the Registrar only 

if they arise out of a dispute touching the business of the society. In other words the 

tights of the members of a soci¢ty to take to the ordinary Courts any claim they 

-  make'on the society whifh does not touch the business of the society is not taken 
Wray by the Act. : 


*0O 


T 


While a society*is prohibited from suing its members- in the ordinary Courts 
for any debt cr demand due from them as members, the right of such suit by members 
eri the society where the member maintains that it does not touch the business 
the society is kept alive. 

Per Krishnaswami Nayudu, F..—“ The Explanation to section 51 of the Madras 
Co-operative Societies Act appears to enlarge the scope of the section itself in so far 
as a claim by a registered society for any debt or demand due to it from a member, 
past member or others is concerned, as it is placed in the same category as a dispute 
toughing the business of the society, notwithstanding that it may not have any rela- 
tion or reference to the authorised business of the society.” 


K. Subba Rao for Appellant. 
G. Balaparameswart Rao and M. Subramanya Sarma for Respondent. 


R.M. — Appeal dismissed with directions. 
Rajagopalan and Rajagopala Ayyangar FJ. Newtone Studios v. C.I.T., Madras. 
11th April, 1955. R.C. No. 23 of 1952. 


Income-tax Act (XI of 1922), section 10 (2) (xv)—Permissible deductions under— 
Tests—Nature of—Commercial expediency—Decision of the assessee—If could be questioned 
by the taxing authorities. P 

In deciding whether a claim for deduction under section 10 (2) (xv) of Income- 
tax Act should be allowed, the departmental authorities could and should consider 
whether the expenditure could be justified on the grounds of commercial expediency. 
There is no room for any subjective standard of reasonableness to be adopted by 
the taxing authorities in applying the test of commercial expediency. 


Under*our taxing system, it is for the assessee to conduct his business and in his 
wisdom or otherwise to fix the remuneration to his staff. The Income-tax Act 
does not clothe the taxing authority with any power or jurisdiction to determine 
the reasonableness of the amount so fixed and paid by the assessee. 

If the reality of the payment is challenged or is in dispute or if the authorities 
are able to point to some consideration other than the purpose of the business as 
accounting for any portion of the payment made, different considerations arise. 
But any claim of expenditure incurred solely and exclusively for the business cannot 
be disallowed on the ground that in the opinion of the Indian Income-tax Officer 
or other Taxing Authority the remuneration is unreasonably high—either because 
the employee does not in the authority’s opinion, deserve so much or because the 
assessee could have secured other employees on more favourable terms. 


(1951) 20 I.T.R. 15 (1954) 26 I.T.R. 265 ; 27 Tax Cases 267 Referred. 
S. Swamtinadhan for Petitioner. 





C. S. Rama Rao Sahib for Respondent. s 
R.M. Answered in favour of the assessee. 
Rajamannar, C.J., and Somasundaram, F. Balakrishna Aiyar, v. 
13th April, 1955. Mahalakshmi Ammal. 


Appeal No. 673 of 1950. 


Will—Construction—Devisee of. land—Testator bequeathing a certain extent of land 
constituting an unspecified portion of a larger extent of land—Right of devisee to make his own 
selection. l 


If a testacor devises to someone two acres out of four acres that lie together the 
devise is good and the devisee has a right to make the selection of the two acres. 


J.L.R. 18 Mad. 460 followed. 

29 M.L.J. 717 referred and explained. (Rule of*English Law explained). 
_ T. K. Rangaswamt and K. R.  Krishnaswami diyar for Appellant. | i 
. R. Ramamurthy Aiyar and S. -Thyagaraja Ayyar for R@spondents. e 

R.M. ° Appeal ditmissed® 
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_ [FuLL Bencs.] Fi e . í 
Rajamannar, C.J., Balakrishna Ayyar Mahdi Ali and Chari v. Advocate-General. 
and Rajagopala Ayyangar, FF. S.R. Nos. 3321 and 7243 of 1955. 
15th April, 1955. 

Constitution of India (1950), Articles 133’ and 135—Order of High Court directing 

the removal of an Advocate from the rolls—Whether appealable to the Supreme Court. 
There is no power in the High Court to grant leave to appeal to the Supreme 


Court under Articles 133 and 135 of the Constitution of India from an order of the 
High Court directing the removal of an Advocate from the rolls. 2 


42 M.L.J. 382, followed. 
K. S. Sankara Aiyar for Petitioner. 
Mahomed Ali in person. 


R.M. ; © ——— Petition dismissed. 
Rajagopalan and Rajagopala Avyangar, JJ. In re Hussain Bee. 
17th April, 1955. Crl. R. C. Nos..816 to 818 of 1954 & 


Crl. R. P. Nos. 771 to 773 of 1954. 


Madras Prohibition Act (X of 1937), sections 13 and 14 and rules 6 and 1o—Rule 
6 of the rules framed by G.O. Ms. No. 5452, dated 19th December, 1952-——Validity— 
Tf opposed to Article 19 (1) (g) of the Constitution of India—Rule imposing a restriction on 
the maximum quantity of French polish—If votd—Contravention of the provisions of a rule 
under—If could be deemed to be a contravention of the Act ttself—If could attract the punish- 
ment prescribed under the Act. 


The mere fact that preparations used for medicinal, toilet qr industrial pur- 
poses containing alcohol are liable to be misused is not a sufficient ground for banning 
them completely under the Madras Prohibition Act. But the Legislature or the 
rule-making authority is entitled to take steps to regulate their manufacture, 
possession or sale provided the regulation does not impose any unreasonable restraint 
or amounts virtually to a prohibition of their possession or use. On this basis 
there is nothing in rule 6 of the Madras Prohibition Rules which enacts any prohi- 
bition or which exceeds the limits of a reasonable restriction which the State may 
impose under Article 19 (5) of the Constitution. Rule 6 of the rules issued under 
G.O. Ms. No. 5452, dated 19th December, 1952, imposing a restriction on the pos- 
session of ‘ French Polish’ beyond a certain quantity is valid. 

Where there has been an infringement of the provisions of a rule which specifi- 
cally provides for a particular punishment, the same cannot be treated as an offence 
unde: the Act also, so as to enable a Court to impose upon the accused the punish- 
ments provided for offences against the Act as distinguished from those provided 
for the offences against the rules. e 


Though the general principle is that a valid rule made under an enactment 
has the same force as a provision in a Statute and a breach of the rule might in a 
sense be considered as a contravention of the enactment itself, in any given case 
it would depend on the language of the particular Statute. 


The Madras Prohibition Act has drawn a clear distinction between the offences 
in regard to liquor and intoxicating drugs pure and simple in respect of which a 
prohibition is being enforced and those preparations containing alcohol used for 


-anedicinal and toilet or industrial purposes in regard to which a restriction only is 


being enacted. 


In view of the specific provisions in sections 13 and 14 of Madras Prohibition 

Act relating to confiscation of the goods and materials in respect of which or by 

e means of which an offence has heen committed, it is not open to a Court to invoke 

the*powers of confiscation under section 517 of the Criminal Procedure Code in 
Aegard tọ an offence under this Act. 


; Br 

On a proper corfstruction of the provisions of the Madras Prohibition Act the 
expression ‘offence committed against the Act’ in sections 13 and 14 cannot 
comprehend the contravention of a notification issued under section 16. The 
*breach of a rule is not an offence against the Act itself within the meaning of sections 
13 and 14 of the Prohibition Act. For a contravention of a rule, which does not 
provide for confiscation of the goods, the power of confiscation provided in the 
Act for contravention of a section cannot be invoked. 


S. Mohan Kumaramangalam for A. Jagannatha Rao for Petitioners. 


‘The Advocate-General (V. K. Tiruvenkatachari) and the Public Prosecutor (V. 
T. Rangaswami Ayyangar) for Respondents. 


R.M. — Order modified. 
~ Rajagopalan and Munuswami Mudaliar & Co. 2. C.T.O., N.A. Dt. 
Rajagopala Ayyangar, FF. . T.R.C. No. 38 of 1954. 


18th April, 1955. 


Madras General Sales Tax Act (IX of 1939) and Turnover and Assessment Rules, 
Rule 16 (3)—Construction of—Single point taxation of hides and skins—Tax liability— 
When arises—‘Tax levtable under the Act’—Meaning of. 


Under the Madras General Sales Tax Act, the general scheme of taxation 18 a 
multi-point one and all commodities, except those mentioned in Cls. (i) (iv) and (vi) 
of section 5, are liable to multi-point taxation and the tax liability is imposed auto- 
matically under section 3 (1) and section 3 (5) subject to any exceptions that might 
have been provided by the Act or the Rules. But in the case of commodities like 
hides and nent in respect of which a tax can be levied only at a single point to be 
fixed by thé rules under section 5 (vi), there can be no tax liability accruing until 
and unless the rules prescribe the single point for taxation. Rule 4 (t) does not by 
itself impose any tax liability in the case of commodities which are liable to tax 
only at a single point. That rule only provides that as and when the single point 
is fixed in respect of certain commodities or transactions falling within the Act, 
the seller will be liable on the turnover and not the buyer. The theory that under 
the Madras General Sales Tax Act the transactions of sale in hides and skins are 
intended to bear the tax at some one stage and that for that reason if the goods have 
not borne tax at an earlier stage and are not likely to bear the tax at subsequent 
stages, a tax liability accrues on any particular sale is fallacious. The essence of a 
single point taxation consists in the fixation of a single point either by the Act itself 
or under the rule-making power if the Act so prescribes. Such single point taxa- 
tion in respect of hides and skins is to be gathered only from rule 16 of the Turnover 
and Assessment Rules. 


The term ‘ tannery’ in sub-rule (3) of Rule 16 of the Turno¥er and Assessment 
Rules means a tanner as under the Act there B no tax payable by a tanner as such. 
The normal and grammatical meaning of the expression ‘paid the “tax leviable 
under the Act’ in sub-rule (3) of rule 16 of the Turnover and Assessment Rules 
would be ‘ paid such tax if any as has been levied under the Act.’ Where no tax 
is payable under the Act on the purchase made by a tanner either because the 
sale transaction takes place outside the State and so a tax on it is not within the 
legislative competence or because the Sale-tax Act exempts such transactions of 
sale or purchase from tax, the tanner cannot be said to have not paid ‘ the tax levia- 
ble under the Act.’ ` 


Being a taxing enactment it must be construed strictly and no tax liability 


can be imposed if there are no express words to that effect. Ifa licensed tanner 
has paid such tax as was payable by him on his purchase turnover the words of 
sub-rule (3) of rule 16 would confer upon him exemption from payment of tax 
on his sale turnover. Any other interpretation of fhe sub-mg e will render the rule* 
me as being in contravention of the specific statutory provjsion in section 5 (vi), 
of the Act. r 


D 
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. HK. V. Venkatasubramanita Atyar, T. T. Srinivasan and A.N. Rangaswami for Pet- 
tioner. 


The Advocate-General (V. K. Tinwenkatachari) and the Assistant Government, 
Pleader (K. Veeraswami) for the State. 


R.M. — Petition allewed. 
Rajamannar, C.F., and Somasundaram, F. Vegetols Ltd. v. 
21st April, 1955. Dy. Registrar of Co-op. Societies, Chittoor. 


W.A. No. 72 of 2954. 


Madras Co-operative Societies Act (VI of 1932), section 51—‘ Dispute touching the 
business of a registered society between a member, past member, etc.’—Scope of. 


Reading clauses (a) (4), (c) and (d) of sub-section (1) of section 51 of the Madras 
Co-operative Societies Act, by necessary intendment the dispute referred to in séc- 
tion 51 should be between a society and its member gua member. For a claim 
to fall within section 51 of the Act it should be a claim by the Society against a 
membcr as a member touching the business of the society. There may be a 
liability of a member to the society which is not a liability incurred by the member 
as member. Such a liability will be outside the scope of section 51. 


I.L.R. 56 Mad. 970 referred and followed. 


: Otherwise the result would be that the jurisdiction of a civil Court to decide 
a ‘dispute between the society and a stranger in respect of a transaction would be 
taken away long after the transaction by the stranger becoming a member of the 
society. ‘The reference to members, past, members, officers and past officers must 
be taken along with the nature of the dispute which alone will bring it within section 
51 of the Act, namely, that it should touch the business of a registered society. 
This should not only be from the point of view of the society but also from the point 
of view of the other party to the dispute, whether member, past member, officer or 
past officer. 


T. S. Venkatarama Aiyar for Appellant. 
P. Ramachandra Reddy and M. Ramalinga Reddy for Respondent. 


R.M. Dirnctions accordingly. 
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MARCH OF LAW IN 1954. 


The year just ended is notable in many respects. It has witnessed the creation 
of the Andhra High Court. The decision of Government to set up a Law Commis- 
sion has also been announced. No less than 64 decisions of the Supreme Court 
have been reported in the columns of this Journal. There is always 
something new coming up and there is consequently a continuous stream of fresh 
development. An attempt is here made to review the more important of the deci- 
sions rendered during 1954 and reported in the columns of the Madras Law Journal. 


CONSTITUTIONAL Law. 


In Harman Singh v. Regional Transport Authority, Calcuttat, the Supreme Court 
points out that ig construing Article 14 of the Constitution a doctrinaire approach 
is not permissible as it might choke all beneficial legislation, and that legislation 
based on rational classification is permissible, with the result, that a statutory dis- 
crimination cannot be set aside as the denial of the equal protection of the laws, 
if any state of facts may reasonably be conceived to justify it. In this view the issue 
of licenses to small taxi-cabs between 10 and 19 H.P. to ply in the streets of Calcutta 
and the fixation of lower rates of tariff for this class than that prescribed for taxis 
between 20 and 30 H.P. does not violate the fundamental rights of the owners of 
bigger taxis under Articles 14 and 1g (1) (g) of the Constitution. Gopalan v. State 
of Madhya Pradesh? decides that where the Special Magistrate under section I4, 
Criminal Procedure Code, has to try the case entirely under the normal procedure 
and no special procedure is to be adopted there is no question of any discrimination 
between persons who*have committed similar offences and the law therefore is not 
hit by Article 14. In Rangaswamt v. Industrial Tribunal®, the Madras High Court 
holds that there are essential differences between Courts of law and tribunals and 
the enactment of special rules with reference tg tribunals, such as, restriction on the 
right of audience of advocates before them is not open to attack as discriminatory 
under Article 14. It further points out that Article 19 (1) (g) merely operates to 
protect the rights which a person otherwise possesses under the law and does not 
create new rights in him. In State of West Bengal v. Subodh Gopal Bose, the Supreme 
‘Court has held that Article 19 deals with those basic rights guaranteed as the natural 
tights inherent in the status of a citizen of a free country, and sub-clause (1) (f 
must be understood as declaring the freedom appertaining to the citizen in A 
to acquisition, possession, and disposal of private property, and as referring to the 


right to own property as distinguished from the right to the property owned by him.—ne 


In Commissioner of Hindu Religious Endowments v. Sirur Mutt®, the Supreme Court 
points out that the word ‘ property’ in Article 19 (1) (f) would include the types 
ieee a. i , 
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of interest which have the insignia or characteristics of proprietary right, such as the 
beneficial interest which a Mahant enjoys as such. Sharma v. Satish Chandra? holds 
that a power of search and seizure is in any system of jurisprudence an overriding 
power of the State for the protection of social security and is necessarily regulated 
by law, and hence the issue of a search warrant under section 96 (1) of the Criminal® 
Procedure Code will not be repugnant to Article 19 (1) (f) and will not defeat the 
constitutional protection under Article 20 (3). Harman Singh v. Regional Transport 
Authority? explains that Article 19 (1) (g) does not guarantee a monopoly to any 
particular individual or association of the right to carry on any occupation ; if there- 
fore other persons are also allowed to carry on any occupation resulting in the iatro- 
duction of competition in the business that will not, in the absence of bad faith on 
the part of the authorities, amount to a violation of the right guaranteed by that 
provision. In Kutti Keya v. State of Madras®, it is held that the right of an owner 
to hold property recognised in Article 19 (1) (g) will include a right to use it as a 
market. Venkataraman v. Union of Indiat decides that the ambit and contents 
of the fundamental rights given in Article 20 (2) are much narrower than those 
of the English Common Law rule or the doctrine of “ double Jeopardy ” in America 
that the protection of Article 20 (2) can avail only where there has been a prosecution 
and punishment in respect of the same offence and that proceedings taken under 
the Public Servants (Inquiries) Act of 1850 do not amount to prosecution and punish- 
ment for a criminal offence as contemplated by Article 20 (2). Panachand Gandhi 
v. State of Bombay® points out that subject to the restrictions imposed by Article 25 
every person has a fundamental right under the Constitution not merely to entertain 
such religious belief as may be approved by his judgment or conscience but to 
exhibit his belief and ideas in such overt acts as are enjoined or sanctioned by 
his religion and further to propagate his views for the edification of others ; that it 
is immaterial whether the propagation is made by a person qua individual or on 
behalf of any institution, and what clause 2, sub-clause (a) contemplatgg is not State 
regulation of religious practices as such which are protected unless*they run counter 
to public health or morality but of activities of a really economic, political or commer- 
cial character associated with religious practices. It also states that the right of 
management given to a religious body in regard to affairs concerning matters of 
religion is a guaranteed right which no legislature can take away, but the right to 
administer property which a religious denomination is entitled to acquire and hold 
* can only be in accordance with law, which means that the State can regulate the 
administration of trust properties by means of laws validly enacted, though a law. 
which takes away the right of administration altogether from the religious denomi- 
nation and vests it in any other secular authority would amount to a violation 
of the right guaranteed by Article 26 (d). In State of Bombay v. Bombay Education 
Society®, the Supreme Court decides that any section of the citizens having a distinct 
language, script or culture of its own has the right to conserve the same under Article 
29 (1) and all minorities whether based on religion or language have under Article 
30 I the right t@ establish and administer educational institutions of their choice, 
with the result, that the police power ef the State to determine the medium of instruc- 
tion must yield to these fundamental rights ; and that the order issued by the Bombay 
Government confining admission to English medium schools to children belonging 
to the Anglo-Indian and European communities offends against the fundamentaP 
right guaranteed to all citizens under Article 29 (2). Dwarkadas Shrinivas v. Sholapur 
Spinning & Weaving Co.” holds that Article 31 is a self-contained provision delimiting 
the field of eminent domain, that the Constitution has subject to certain exceptions 
guaranteed the fullest protection to private property by providing against depri- 
vation of property by the executive without legislative sanction and even then only for 
=-ea public purpose and on payment of compensation, and that only that form of legis- 
lation which promotes public health or prevents danger to life or property is saved. 
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from the provisions of Article 31 (2) while other laws made in exercise of the power 
of social control, if they deprive a person of property are not saved from the operation 
of that provision. Saghir Ahmad v. State of Uttar Pradesh! holds that it must be taken 
to be settled law now that clauses 1 and 2 of Article 31 are not mutually exclusive 
‘in scope but should be read together as dealing with the same subject, namely, the 
protection of the right to property by means of limitations on the State’s powers, 
the deprivation contemplated in clause 1 being no other than acquisition or takin 
possession of the property referred to in clause 2 and in that view the Uttar Pradesh 
Road ‘Transport Act, 1951, under which though the Government may not deprive 
the appellants of their buses or other tangible property but will be depriving them 
of the business of running buses for hire on public roads should be deemed to be 
invalid as it had not complied with the requirements of clause 2. In State of West 
Bengal v. Mrs. Bela Banerjee*, it is pointed out that though the legislature is given 
power to lay down principles which should govern determination of amount to be 
given to the owner of property appropriated, such principles must ensure that what 
is determined as payable is compensation, i.e., a just equivalent of what the owner 
has been deprived of ; that whether such principles take into account all the elements 
which make up the true value of the property appropriated and exclude’ matters 
which are to be neglected is a justiciable issue to be adjudicated by the Court; 
and that the fixing of the market value as on a specified date as the ceiling on com- 
pensation without reference to the value of the land at the time of acquisition is 
arbitrary and cannot amount to a compliance with Article 31 (2). A. R. V. Achar v. 
The Madras State? lays down that a relator will not be entitled to information in the 
nature of a quo warranio if it is shown that he had acquiesced in the election to which 
he objects or that he is raising an objection that might have been put forward against 
himself at a previous election or that being cognisant of the objection he voluntarily 
so acted as to enable the respondent to exercise the office. Muthu Velu v. State of 
Madras‘ holds, that the validity ofan assessment by Government can be questioned. 
under Article 226 or Article 32 of the Constitution on the ground that it is in 
the particular case discriminatory, even though the civil Court has no authority 
to decide any question as to the rate of land revenue payable to the Government. 
Radhakrishna Mulls, Ltd. v. Special Industrial Tribunal® makes it clear that the principle 
in Article 41 that the State shall make effective provision for securing the right to 
work and to public assistance in cases of unemployment does not refer to a case of 
insufficiency of employment brought about, for instance, from failure of Hydro- ` 
Electric power, even assuming that Government could have prevented such failure. 
Raghavacharyulu v. Venkata Ramanuja Charyulu® decides that the word ‘ Judgment’ 
in Article 133 is used in the sense of a decree or order and not in the sense of a state- 
ment of reasons given by a Judge on which a decree or order is based as used in 
section 2 (g) of the Civil Procedure Code. In Nar Singh v. State of Uttar Pradesh’, 
the Supreme Court points out that the term ‘ case’ as used in Article 1 4 means 
the case of each individual person, that this would be so even if the trial had been 
by the High Court itself, a much more so on appeal because thofigh several persons 
may join in presenting a common memorandum of appeal, the appeal of each forms 
a separate case with the result that it cannot be said that ‘ case’ refers to the appeah 
as a whole. It further points out that in the case of both Articles 133 and 134. the 
only condition is the discretion of the High Court which must be judicially exercised. 
and must in the certificate be reflected as invoked and exercised, that where it is 
shown to have been properly exercised there would be no interference except on 
very strong grounds but where on the very face of the order it is apparent that the 
Court has misdirected itself and considered the discretion as fettered when it was 
not or that it had none, the superior Court must either remit the case or exercise 
the discretion itself, and these principles apply with as much force to certificates™—= 
under Article 134 (1) (c) as elsewhere. Durga Shankar Mehta v. Thakur Raghuraf 
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Singh! is a valuable exposition of the scope and reach of Article 136. It states that 
the powers given by the Article are in the nature of special or residuary powers 
exercisable outside the purview of ordinary law where the needs of justice demand 
interference by the Supreme Court, that the Article vests in the Supreme Court 
a plenary jurisdiction to entertain and hear appeals by grant of special leave against* 
any kind of judgment or order made by a Court or tribunal in any cause or matter, 
that the powers are exercisable in spite of the specific provisions for appeal*con- 
tained in the Constitution or other laws, that this overriding power is in a sense 
wider than the prerogative right of entertaining appeals exercised by the Privy 
Council in England as this could be abridged by legislation curtailing or restricting 
the exercise of the Crown prerogative, and that/though section 105 of the Repre- 
sentation of the People Act, 1951, gives finality to the decisions of the Election 
‘Tribunals so far as that Act is concerned, it cannot in any way cut down or affect 
the overriding powers which the Supreme Court can exercise in the matter of giving 
special leave under Article 136. Raj Krushna Bose v. Binod Kanungo? takes 
the same view, that the powers conferred on the Supreme Court by Article 136 and 
on the High Courts under Article 226 cannot be taken away or whittled down 
by the legislature and it cannot be said that the Courts cannot interfere with the 
orders of the Election Tribunal which shall be conclusive and final under section 
105 of Act XLIII of 1951. Hem Raj v. State of Ajmer? lays down that unless it is 
shown that exceptional and special circumstances exist, that substantial and grave 
injustice has been done, and the case in question presents features of sufficient 
gravity to warrant a review of the decision appealed against, the Supreme Court 
will not exercise its overriding powers under Article 136 (1). Sukhdev Singh v. 
Judges of the Pepsu High Court* holds that the power given to a High Court by Article 
215 to punish a contempt of itself cannot be taken away either by the Supreme 
Court or by the legislature by ordering a transfer of such proceedings to another 
High Court. In Seshadri v. Province of Madras” it is pointed out that Article 225 
preserves the pre-existing power of the High Court to make rufles of Court and 
prescribe Court-fees but that any rule made by the High Court will not have 
legal authority if the appropriate legislature made law on the same subject 
and that inasmuch as the Madras Legislature had not made any law regarding 
Court-fee payable on the Original Side of the High Court, the High Court can 
certainly prescribe court-fee in respect of such proceedings even after the Consti- 


` tution. Indian Tobacco Corporation v. State of Madras? decides that an application 


under Article 226 is not an alternative remedy to the usual remedy by way of suit 
and the Article cannot be used for the purpose of giving interim relief as the only 
and final relief. Pattisam, In re? points out that the effect of Article 227 is to 
restore the position as it stood before the Government of India Act, 1935 and that 
it empowers the High Courts to interfere in revision with the judicial orders of sub- 
ordinate courts and tribunals by virtue of the powers of superintendence vested in it 
under that Article. Mohammed Ghouse v. State of Andhra® holds that the words 
“ conditions of service ” in Article 225 of the Constitution can only mean the condi- 
tions regulating the exercise of the power of control and therefore a condition of 
service providing in effect and substance that the High Court shall not have power 
to take disciplinary action either in exercise of its power of superintendence under 
Article 227 or under the power of control under Article 235 is constitutionally 
invalid. Venkateswara Rao v. State of Madras? lays down that inasmuch as under 
Article 310 every member of a Civil Service of a State or who holds a civil post under 
a State holds office during the pleasure of the Governor, the Governor can certainly 
remove a person appointed as Sub-Magistrate, but he can only do so after com- 
plying with the provisions of Article 311. Shyam Lal v. State of Uttar Pradesh'® decides 
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that compulsory retirément does not amount to dismissal or removal and therefore 
does not attract the provisions of Article 311 and an order of the President ordering 
the compulsory retirement of a civil servant cannot be challenged on the ground 
that the civil servant had not been afforded a full opportunity of showing cause 
against the action proposed to be taken against him. In Venkateswarlu v. State of 
Madfus' it is held that it is difficult to equate suspension from service with reduction 
in rank as mentioned in Article 311 (2) and that under that provision the penalties 
contemplated for which a statutory safeguard of a reasonable opportunity of 
showjng cause against the action proposed to be taken in regard to a Government 
servant is provided are only dismissal, removal, or reduction in rank. Gnanamant 
v. Governor of Andhra? decides that the absolute immunity in respect of the official 
acts of the Governor recognised in Article 361 does not however preclude the right 
of any party to bring appropriate proceedings against the Government and the 
immunity does not preclude the acts of the Governor from being questioned if that 
can be done without issuing a process to him. 


REPRESENTATION OF PEOPLE ACT, 1951. 

In Balasubrahmanyan v. Election Tribunal? it is held that under section 32 of 
Act XLIII of 1951 for being validly nominated a person must be qualified to be 
chosen to fill the seat on the date of the nomination and not as on any subsequent 
or prior date. It is further held that omission to give particulars as to the electoral 
roll and the serial number therein in the nomination form is not a mere technical 
defect which the Returning Officer might overlook and is a good ground for the 
rejection of the nomination under section 36 (2). Subbaraya Goundar v. Muthuswamt 
Goundar* points out that a subscription by a candidate of his signature at the end 
of the form relating to the appointment of his election agent filed along with his 
nomination paper after the declaration in respect of the election symbols must be 
held to relate pot only to the declaration as to the symbols but also to the declaration 
occurring earlier telating to the appointment of the agent, and that even otherwise 
the defect being purely a technical one, it will not be a ground on which the Returning 
Officer is entitled to reject the nomination paper. Anmol Singh v. Atma Ramë decides 
that the affixing of thumb marks by the proposer and seconder in a nomination 
paper without the marks being attested cannot be regarded as “‘ subscribed ” by them, 
and that attestation is not a mere technical or unsubstantial requirement and the 
defect cannot be set right at the scrutiny under section 26 (4). Durga Shankar 
Mehta v. Thakur Raghuraj Singh® states that the provision in section 80 that “no 
election shall be called in question except by an election petition presented in accord- 
ance with the provisions of this part ” and the provision in section 105 that every 
order of the Tribunal made under the Act shall be final and conclusive do not affect 
the jurisdiction of the Supreme Court under Article 136 to interfere with the 
orders of the Tribunal by way of special leave. Jagan Nath v. Jaswant Singh” holds 
that if any proper party is omitted from the list of respondents in an election petition 
such a defect is not fatal, that the provisions in section 82 are not df such a character 
as to involve the dismissal of the petition in lêmine and the matter could be dealt 
with by the Tribunal under the provisions of the Civil Procedure Code, Order 1, 
rules 9, 10 and 13. In Vashist Narain Sharma v. Dev Chandra® the Supreme Court 
points out that before an election can be declared to be wholly void under section: 
100 (1) (c) the Tribunal must find that the result of the election has been materially 
affected in the sense not of a mere increase or decrease in the total number of votes 
secured by the returned candidate but by proof that the wasted votes would have 
been distributed in such a manner between the contesting candidates as would have 
brought about the defeat of the returned candidate and that the burden of proof 


is on the objector. Raj Krushna Bose v. Binod Kanungo? holds that the right available «=» 


under section 33 (2) to a Government servant to nominate or second a candidate 
is not affected by section 123 (8). Satya Dev Buskari v, Padam Devt? follows .the 
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previous decision and further holds that the appointment of & Government servant 
as a polling agent does not per se contravene section 123 (8) and if it is made out that 
the candidate or his agent has abused the right to appoint a Government servant 
as polling agent by exploiting the situation for furthering his election prospects ther? 
the matter can be dealt with as an infringement of the provision. In Jumuna Prasad 
Mukhariya v. Lachht Ramt, it is pointed out that sections 123 (4) and 124 (5) do not 
interfere with a citizen’s fundamental right to freedom of speech but only préscribe 
conditions to be observed if a person wants to enter Parliament, that citizens have 
no fundamental right to be elected members of Parliament, and that both the segtions 
are intra vires. It further points out that committing corrupt practice renders the 
election void under section 100 (2) (b) and in such a case it is not necessary to prove 
that the result of the election was materially affected thereby. Rananjaya Singh v. 
Baynath Singh? lays down that in order to amount to corrupt practice the excess 
expenditure must be incurred or authorised by a candidate or his agent and the 
employment of extra persons must be likewise by a candidate or his agent. 


CONTRACTS. 


In Kulla Ammal v. Oriental Government Security Life Assurance Company® it is held 
that the doctrine of uberrimae fides is not a one-way traffic requiring complete and 
truthful disclosure of all the facts by an insured but calls for a reciprocal obligation 
resting on the Insurance Company of placing before the Court all the evidence in 
its possession without reserve, and that the mere signature of an insured person who 
does not understand English on the forms is not enough to prove his knowledge 
of what he was signing as to bind him to such a contract irrevocably without the 
examination as a witness of the person who interpreted the questions to him and 
recorded the answers. Rama Rao v. Papayya‘ points out that any contract involving 
the transfer of a ration document which is prohibited by the Rice Rationing Order 
and is also an offence punishable under the Defence of India Rules, such as a part- 
nership to carry on a business with licence granted to one of them, would be void under 
section 23 of the Contract Act as the object of the contract involves something illegal 
or contrary to public policy. H. K. Dada (India), Lid. v. M. P. Sugar Mills Co., Ltd.’ 
holds that where there are two competent Courts which can deal with the subject- 
matter of a litigation it is open to the parties to a contract to agree that disputes in 
respect thereof should be adjudicated by one of such Courts and such a stipulation is 
not opposed to public policy or contrary to section 28. In Ghose v. Mugneeram Bangur 
& Co.® the Supreme Court explains that the doctrine of frustration is an aspect or part 
of the law relating to the discharge of contracts by reason of supervening impossi- 
bility or illegality of the act agreed to be done and is within the purview of section 
56; that the word ‘impossible’ in section 56 must be taken in its practical and 
not literal sense ; that the section lays down a rule of positive law and does not leave 
the matter to be determined according to the intention of the parties ; and that 
where the Court gathers as a matter of construction that the contract itself contained 
expressly or impliedly a term according to which it would stand discharged on the 
happening of certain circumstancef section 56 will have no application and the 
matter will be dealt with under section 32 which deals with contingent contracts or 
similar other provisions contained in the Act. Subbaiah Mocpanar v. Venkataraman 
Ayyangar! lays down that where a usufructuary mortgagee in possession who was 
bound by law to pay cist to the zemindar did not pay and the purchaser from the 
mortgagor after discharging the mortgage debt and taking possession of the pro- 
erties paid the arrears of such cist, the purchaser will be a person interested in the 
‘payment of the money within the meaning of section 69 and can recover the amount 
from the mortgagee. 

SPECIFIC RELIEF. 

Athar Jamath Mapjith v. Krishnaswami Naidu?! points out that the wide discretion 

which a Court has in granting relief in a suit for specific performance is incapable 
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of strict definition arfd that where a person mutilates a document with the intention 
of making a material alteration therein with a view to prejudice the party liable 
under it, that by itself is sufficient to render the agreement void whether the mutila- 

e tion was really material or not in the sense that the suit may have succeeded without 
it. In Durga Prasad v. Deep Chand1, the Supreme Court points out that in a suit 
for the specific performance of a contract for sale of land against the vendor and the 
subsequent transferee with notice of the prior agreement for sale to the plaintiff, 
the proper form of decree is to direct specific performance of the contract between 
the yendor and the plaintiff and direct the subsequent transferee to join in the con- 
veyance so as to pass on the title which resides in him to the plaintiff and in such a 
case the latter does not join in any special covenants made between the plaintiff 
and his vendor; all he does is to pass on his title to the plaintiff. Venkayya v. 
Seshayya* states that under section 22 the discretion exercised by the lower appellate 
Court is capable of correction by a Court of appeal. 


In Mahalakshmamma v. Venkatachalamayya®, the Andhra High Court lays 
down that mere delay is not fatal to obtaining specific performance unless it suggests 
abandonment of right or there has been a change of circumstances and that subse- 
quent increase in the price of immovable property is not a hardship within the mean- 
ing of section 22. 


Company Law. 


Venkatakrishna Sarma, In ret explains that under section 6 (iv) of the Companies 
Act the liability of the members being limited to the amount payable on the shares, 
there can beno personal obligation on the shareholders or even the directors in respect’ 
of the debts or even the taxes, revenue, etc., due from the company and that apart 
from statute no personal liability can be fastened on the director of the company. 
Srinivasaiah v? Vellore Varalakshmi Bank® holds that the object of section 11, sub-section 
6, is to provide that alteration in the name of the company is not to affect its status, 
which implies that if it has power to execute a decree in its old name it has gota 
right even after a change in the name to execute the decree in the new name ; and 
that the provision for continuing proceedings initiated against the company in its 
former name by its new name is a permissive one and does not imply that so far as 
proceedings initiated by the company in its former name are concerned they could 
not be continued in the new name. In Nataraja Textile Mills v. Angid: Chettiar®, 
it is laid down that even apart from an order restoring the company to the register 
under section 247 (6) the Court has jurisdiction under section 162 to order winding 
up of the concern. It further lays down that to annex a condition to the exercise 
by a contributory of the right to present a petition for liquidation that there should 
be an allegation and proof that there would be surplus assets available for distribution 
would be to add to section 166 and not to interpret it ; and where a shareholder 
has made out a case for winding up the petition cannot be rejegted merely on the 
ground that it has not been made out that surplus assets will be available for distri- 
bution and that is exactly what is enacted in section 170. Venkatakrishna Sarma, 
In re* points out that it is implicit in section 230 n that even revenues, taxes, cesses 
and rates payable to the State are only recoverable from the assets of the company. 
Official Liquidator, Union Bank v. Padmanabha Menon’ holds that both on principle 
and on the clear language of section 235 the liquidator is entitled to exclude the 
first day from the computation of the period of three years under the section for an 
application. 


NEGOTIABLE INSTRUMENTS. 


In Seshachalam Naidu v. Venkatachalam Chetty, it is held that where there is an 
assignment in writing of all the assets and liabilities of the assignor, the assigne¢ will 
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become entitled to a debt due under a promissory note execufted in favour of the 
assignor even though there was no endorsement of the promissory note and that 
the assignee can validly endorse the promissory note with the result that the endorsee 
will become a holder within the meaning of section 8 of the Negotiable Instruments e 
Act, entitled to sue on the promissory note and recover the amount due on it. Vath- 
lani v. Meghjt* points out that what is requisite for fixing the drawee with liabflity 
under section 32 is the acceptance by him of the instrument and not an acknowledg- 
ment of liability, that as the law prescribes no particular form for acceptance there 
should be no difficulty in construing an acknowledgment as acceptance, but then 
it must satisfy the requirements of section 7 and must appear on the bill and be 
signed by the drawee. Sundara Nadar v. Meyappa Chettiar? decides that where an 
endorsement on a promissory note stated that “if the amount on the aforesaid 
pro-note is not realised as aforesaid I will myself be liable for the same ” it must be 
construed as a guarantee to pay without presentment under section 64 or notice 
of dishonour under section 93. In Bharat Bank v. Kishinchand Chellaram? it is pointed 
out that under section 85 (2) no doubt the drawer of a bearer cheque is discharged 
by payment in due course to the bearer, but it applies to a paying bank and has 
no bearing on the rights of a collecting bank waich must be determined in accord- 
ance with section 131 under which the primary question for determination is whether 
in the matter of realisation of the cheque the collecting bank had acted without 
negligence not merely at the stage of encashment but at the prior stages from the 
receipt of the cheque in question. Itis further pointed out that the question whether 
the bank had acted with negligence in opening the account will be relevant so as to 
justify treating such negligence as negligence in the matter of realisation of the cheque 
if the opening of the account and the deposit of the cheque are really part of the 
scheme, as where the account itself is opened with the cheque in question or is put. 
into account so shortly thereafter as to lead to the inference that it is part of it. 


PROPERTY LAW. 


Pakkincht Umma v. Kalandan* states that unlike in English law where part- 
performance can be claimed both by the plaintiff and the defendant on the basis 
of a valid transfer, the amendment of section 53-A conferred no right of action 
on the transferee in possession under an unregistered contract but only gave a right 
to a defendant to protect his possession. Ramakrishnayya v. Viraraghavayya® holds. 
that under section 59 (4) of the Transfer of Property Act, until the conveyance is 
executed in favour of the plaintiff he is not entitled to the rents and profits and a’ 
suit for recovery of mesne profits is not maintainable. Subbarama Reddiar v. 
Raghava Reddi? states that section 56 as amended in 1929 giving a right to the 
purchaser of one of the mortgaged properties to claim marshalling even against 
the mortgagee does not apply to mortgages executed before the coming into force 
of the Amending Act of 1929. In Chunchun Jha v. Sheikh Ebadat Ali7, the 
Supreme Court peints out that the legislature has made a clear-cut classifi- 
cation and excluded transactions emkodied in more than one document from 
the category of mortgages, that if the sale and agreement to purchase are 
embodied in separate documents the transaction cannot be a mortgage 
whether the documents are contemporaneously executed or not, that the 
mere fact that there is only one document will not necessarily mean that 
it must be a mortgage and it will be a matter of construction in each case; that 
it will, however, be reasonable to suppose that persons who choose not to use two 
documents do not intend the transaction to be a sale unless they displace that pre- 
sumption by clear and express words. Venkatanarayana Rao v. Savansukha® decides 

«hat the provision in section 69-A for removal of a receiver at any time by writing 
signed by or on behalf of the mortgagee and the mortgagor or by the Court on appli- 
cation made by either party and pn due cause shown is wide enough to cover a case 
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in which it is allegtd by the mortgagor that there is no debt outstanding to the 
mortgagee. Rangaraju v. Sitaramayya' states that under section 108 a lessee cannot, 
fell timber or pull down buildings unless the trees had been planted or the build- 
ings have been erected by him, that he must leave the property in the state in which 
he received it and that in the absence of an established practice or statutory rule 
treés of a spontaneous growth on a land belong to the owner of the land. Venkata- 
subbamma v. Narayanaswami*® holds that the fact of execution and registration of a 
deed of gift will not make it irrevocable in the absence of acceptance by the donee 
befpre registration but after execution or even after registration, and that anterior 
negotiations or talks about the transfer of the property by way of gift would not be 
tantamount to acceptance of the gift. 


Mapras ESTATES LAND ACT. 


In JFanakiramaraju v. Appalaswami®, it is pointed out that so far as section 3 (2) 
(e) of the Madras Estates Land Act is concerned the law is settled that even if a grant 
of a village by boundaries does not include minor inams it is nonetheless grant of a 
whole village and an estate, that the character of lands situated in a zeroyati vil- 
lage forming part of a permanently settled estate will not be lost though they were 
obtained by the grantee in exchange for lands in a pre-settlement minor inam, and 
that such lands will continue to be part of an estate notwithstanding the exchange 
and enfranchisement proceedings based on that exchange. Subbiah Ambalam v. 
Ramaswami Chettiar’, holds that an assignee of a decree for rent is not a landholder 
within the meaning of section 3 (5) and therefore in execution of it he cannot have 
the benefit of the charge in section 5. Govindaswamt Naidu v. T. P. Devasthanam®, 
states that there is no provision in the Estates Land Act laying down that the lands 
in a village which has become an estate under section:3 (2) (d) should necessarily 
comprise rygti lands and private lands, and that there could be no estate without 
ryoti land, and*that where a village had become an estate by virtue of the amend- 
ment of 1936 to the Act, there being no question of two different classes of lands as 
ryoti and private before it and there being no scope for importing ideas of melvaram 
and kudivaram, there is nothing preventing a Court from holding, if the evidence 
supports it, that the entire lands could be private lands with no ryoti lands in the 
village. Mahajunnissa v. Appa Rao Bahadur*®, desides that the order of a Collector 
under section 20-A holding that a particular land was ryotwari is not final as questions 
of title are within the exclusive jurisdiction of the civil Courts and there is nothing 
in the Estates Land Act ousting the jurisdiction of civil Courts in such matters. In 
Venkata Sitarama Varma v. Pedda Reddy Satyam’, it is held that inasmuch as section 149 
is merely a provision for the benefit'of a landholder it is open to him to accept an 
oral relinquishment by the ryot and not insist upon notice in writing as provided 
in the section. Venkatarama Rao v. Venkayya®, states that it is only in respect of such 
disputes or matters as are covered by the suits or applications specified in section 189 
(1) that a revenue Court has exclusive jurisdiction, that a decision of a revenue Court 
incidentally on a particular matter cannot besbindng on the parties in a civil Court, 
and that even decisions on incidental disputes and matters arising in the course of 
an adjudication on matters within its exclusive jurisdiction, such as to a claim of 
occupancy or whether particular lands are within an estate, are not res judicata 
in a subsequent civil proceeding. 


MADRAS AGRIGULTURISTS RELÆF AcT. 


Nagachari v. Subbamma®, decides that where a promissory note executed in favour 
of the manager of a joint Hindu family was on partition allotted to his son by decree 


and a fresh promissory note was executed in the latter’s favour for the amount ouf=" 


standing, for purposes .of the applicability of the provisions of Madras Act (IV of 
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1938), the allotment will be regarded as a legal assignment and*the debt should be 
traced to the note in favour of the manager. In Narayya v. Venkanna}, it is pointed 
out that if a mortgagor is entitled to the benefit of scaling down such benefit will also 
enure to the alienee of the hypotheca in whole or in part whether he is an agricul- 
turist or not, and that if the agriculturist mortgagor is not entitled to the benefit 
f the personal remedy against him being barred and 
his having lost all interest in the hypotheca the non-agriculturist purchasers cannot 
claim ing down. Rajayya v. Ramachandra Rao*, holds that where a person owns 
property which was assessed to property tax in terms of the proviso (e) to section 3 (2) 
of the Act that would be sufficient to show he was not an agriculturist even though 
his name might not appear in the Municipal Register or it might show any other 
name.. In Bank of Bapatla, Lid. v. Manyam Bibi, it is held that the words “ formed in 
pursuance of any special Indian law ” in section 4 (e) are intended to take in com- 
anies constituted by an Act such as a University, Gorporation, Port Trust and similar 
institutions formed under special Acts and not companies formed by private arrange- 
ment and registered under the Companies Act. Madappa v. Athmaramayya Setti*, 
decides that if a debt in substance continues to be the same, the fact that there are 
two documents where there was one alone originally would not prevent the applica- 
tion of the Explanation to section 8, and that where under a debt of 1920 the liability 
of the debtors to the creditors continued in substance to be the same but the same 
debtors became liable to the same creditors under two documents, one a mortgage 
and the other a pronote carrying interest at the same rate, and the total liability 
under them was the same as under the original pronote, the debt must be scaled 
down under the Explanation to section 8. Gopalan Nair v. Kunnikannan Nair®, holds 
that where the terms of a mortgage show that it was usufructuary and the mortgagee 
was allowed to appropriate the profits of the property which was in the possession 
of tenants such perception of profits would not amount to payment to creditor by 
the debtor within the meaning of section 9. Benjamin v. Devadoss®, mules that unless 
the transfer is by act of parties it cannot come within the exception covered by sec- 
tion g-A, sub-section (10) (ii) (6) and hence a Court auction-purchaser will be out- 
side the scope of the sub-clause. In Ramaswami Chettiar v. Karuppayya Thevar’, it 
is decided that the transfer of rights inter se among the mortgagors is not within sub- 
section (7) (ii) (a) of section g-A. Narayanaswamt Chettiar v. Vellayappa Udayar®, 
takes the view that where there is a transfer of a part of the equity of redemption by 
the mortgagor before goth September, 1937, it will fall outside the scope of clause 
(a) of sub-section (7) (ii) of section 9-A, and that though a transfer by the transferee 
om a mortgagor to another between goth September, 1937 and goth January, 
1948, may be a transfer inter vivos it is not a transfer from the original mortgagor and 
it is not a transfer from a person derving title from or through a mortgagor otherwise 
than by a transfer inter vivos with the result that the case falls outside the purview of 
section 9, sub-section 7 (ii) (a). Sankari Ammal v. Ramachandra Ayyar®, points out 
that what section g-A contemplates is an actual transfer inter vivos of the title to the 
equity of redemption and nota title by ¢stoppel and that where the transfer to a per- 
son took effect from 7th March, 1947, the exception in favour of the usufructuary 
mortgagee under section g-A is of no avail. Lakshmidevi v. Raja Rao?’ points out that 
reading the provisions of section 19-A, sub-section 4 (a) and section 25-A (c) and (cc) 
together it is clear that there is no right of appeal to a party whose petition is rejected 
on the ground that the provisions of the Act are inapplicable to his case, as neither 
of the two clauses contemplates such a case. 


Hinpu Law. 
In Shrinivas Krishnarao Kango v. Narayan Devji Kango, the Supreme Court has 


“Feld that in deciding that an adopted son is entitled to divest the estate of a colla- 
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teral which had devolved prior to his adoption, the Privy Council in Anant v. Shankar}, 
‘went far beyond what previously had been understood to be the law, and that the 
“ relation back” of the rights of the adopted son is only quoad the estate of the adop- 
tive father. In Raju v. Lakshmi Ammal?, the Madras High Court has E S 
reached the same conclusion as to the doctrine of “ relation back ” of the adopted 
soh’s rights and ruled that the doctrine would not apply so as to divest from an heir 
the estate of a collateral line in whom it had vested prior to the adoption. Rama- 
krishnayya v. Narasayya?, also takes the same view in regard to “ relation back ” of 
the adopted son’s rights. It further holds that where a person after the death of 
both his wives takes a boy in adoption, in the absence of any expression of intention 
of nominating one or the other of the dead wives, the presumed intention is to treat 
the second wife as the mother of the adopted son. China Ramayya v. Venkanraju', 
lays down that a decree against the father alone, obtained after partition in respect 
‘of a pre-partition debt which is neither illegal nor immoral, cannot be executed 
against the property that is allotted to the son on partition, and that it would make 
mo difference whether the son had been made a party and was exonerated or whether 
he was not made a party at all. Abdul Hameed Sait v. Provident Investment Co., Lid.® 
rules that a mortgage decree for sale simpliciter, without any personal liability ob- 
tained against a father alone on a mortgage of joint family property is not binding 
on the son’s share by the application of the principle of pious obligation ; but a sale 
held of the joint family property in execution of a such decree is binding on the 
son’s share. Ramachandra v. Seentathal® states that under Hindu Law the whole 
joint family is not bound to make provision out of the joint family funds for the mar- 
riage expenses of the son’s daughters and the obligation in the matter is of the son’s 
branch only and the father has nothing to do with it. In Krishnamurthy v. Surya- 
kanthamma’, it is pointed out that arrears of maintenance may be recovered by a 
widow for a period of twelve years, that no demand or refusal is necessary to create 
that right, that the only ground for disallowing arrears are waiver, abandonment 
or estoppel and that there is no discretion in the Court to cut down the period or 
reduce the amount of past maintenance. Ramamurty v. Venkata Subbarayudu® explains 
that in a partition suit for certain purposes all the parties are in the position of a 
plaintiff and that so far as he asks for the relief of partition the defendant will be 
an the same position as the plaintiff with the result that where he admits that the pro- 
perty is joint family property and has no objection to a share being given to the plain- 
tiff and asks for a share to be given to himself he must be deemed to have intended 
to sever himself from the family. It also states that an unambiguous intention to 
sever may be declared in a plaint or in a written statement or in any other document. 
Venkatasubba Rao v. Lakshminarasamma® lays down. that having regard to the modern 
social conditions the general presumption is that when a joint family member insures 
his life the amount of the policy belongs to the assured as his separate property in 
the absence of a clear indication that the member did not intend to treat it so. Ven- 
kata Reddi v. Sankara Reddi}? holds that sulka is a gratuity for the receipt of which a 
girl is given in marriage whether made in the limited sense as defined in the Mitak- 
shara or in the wider sense as including gifts of household furniture, conveyance, 
milch-cattle and ornaments as defined in the Smriti Chandrika, and that though in 
the origin it was paid to the father, subsequently it only meant the fee taken by the 
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father for the benefit of the daughter. In Deivanayagam Pillai v. Subbiah Pillai}, $ 


is held that the principle of preference of the undivided to the divided son in regard 
to succession to the separate property of the father does not warrant the conclusion 
that a brother who is joint in estate with the propositus could exclude the divided 
‘brothers and that there is no general principle that in a competition among the 
heirs of the same class those who are joint with the propositus will exclude these 
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who are divided. In Kalishankar Das v. Dhirendranath Patra’, the Supreme Court points 
out that any admission made by the then nearest reversioner in regard to a widow’s 
alienation cannot bind his sons who were the actual reversioners at the time of the 
widow’s death inasmuch as they claim as heirs of the last male-holder and not as 
heirs of the father and where the alienation was not justified any subsequent transferee 
cannot claim to have acquired any higher right than what his predecessor had arf 
it is immaterial whether he bona fide paid the purchase money or took proper legal 
advice. Seetharamayya v. Chandrayya* holds that, in regard to a widow’s alienation, 
a presumptive reversioner will be precluded from questioning the transaction when 
succession opens and he becomes the actual reversioner if he is affected by estoppel 
either in the sense of the doctrine in section 115 of the Evidence Act, or in the sense 
of an election by him by having taken a benefit under the transaction or in the 
sense of a ratification; and that if he was a minor he cannot be compelled to take the 
benefit of a transaction which will have the effect of depriving him of his legal rights ° 
when succession opens. Subba Reddi v. Govinda Reddi? affirms that a presumptive 
reversioner consenting to a gift by a widow without having received any considera- 
tion can recover the property so gifted when he succeeds to the estate on the death 
of the widow. In Natvarlal v. Dadubhai*, the Supreme Court lays down that where a 
widow had made unauthorised alienations and then surrendered her husband’s. 
estate or where some one was in adverse possession of the properties and the widow 
makes a surrender, the surrender will be perfectly valid and the surrenderee can 
recover possession of the properties immediately fromthe alienee or the person in 
adverse possession as the case may be. The Supreme Court points out that for the 
validity of a surrender by a widow it is not necessary that she should have posses-- 
sion of the husband’s estate inasmuch as a surrender conveys nothing in law and is. 
only an extinction of the widow’s interest. In Ishwar Sridhar v. Sushila Bala®, the 
Supreme Court holds that the fact that the shebait is permitted to reside in.the pre- 
mises dedicated to an idol does not detract from the absolute character of the dedi- 
cation and that no shebait can, so long as he continues to be the shebait, ever claim 
adverse possession against the idol. Ramaswami Theoar v. President, H. R. E. Board®, 
states that a founder of a Hindu Religious Endowment like a mutt or institution 
may surrender his rights in the mutt or institution in favour of another individual 
or institution, that he may appoint another person to manage the trust on his behalf 
and supervise his actions and remove him if he misbehaves, but if the founder has 
divested himself of every vestige of interest in the matter, he cannot subsequently 
sue for being restored to the right of management. The decision further states 
that once the appointment is made and the line of devolution is laid down it is not 
competent to ae founder to alter or revoke it afterwards unless such right has been 
reserved at the time the grant was made. 


Court FEES-ACT. 


Ramakrishna Naid v. Janaki Ammal” holds that once the principle is established 
that credit should be given for the Court-fee already paid when the plaint is presented 
in the proper Court under Order 7, rule 10, Civil Procedure Code, the same principle 

a Will govern the re-presentation of the plaint to the same Court ; that if in law the- 

P is entitled to strike off properties or parties when he takes back the plaint 
d re-present it to the same Court, it will follow that he must be permitted to use 
the same Court-fee ; and that it would make no difference if before the plaint was 
returned under Order 7, rule 10, a petition compromising the claim in respect of 
some items which were subsequently struck off was filed into Court. Sudarsana 
Rao v. Narasimham Naidu! decides that the terms of section 7, clause (x) are clear 
tæt Court-fee is to be paid according to the amount agreed to be secured under the- 
suit contract that it is the recitals in the plaint that should determine the Court- - 
. e 
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fee irrespective of the truth of such recitals and that in a suit for specific performance 
‘of an oral contract for tbe re-conveyance of properties sold by the plaintiff for 
Rs, 5,500 and agreed to be re-conveyed for Rs. 3,000, Court-fee will have to be paid 
on Rs. 3,000 only. In Lakshminarayana Chettiar, In ret, a Full Bench of the Madras 
High Court has held that the words “ distinct subjects ” in section 17 meant dis- 
tinct causes of action in respect of which separate suits should be'filed but for the 
etfabling provisions allowing them to be clubbed in one suit and that the distinction 
or identity of the cause of action is the only criterion for the applicability of the 
section. Vijaya Sarathi Acharya v. Masulipatam Municipal Council? decides that inas- 
mach as the right involved in a suit for a declaration that the Municipality cannot 
exercise jurisdiction over the French Loge in Masulipatam is incapable of being 
valued in money Court-fee would be payable under Article 17-B of the second 
schedule as amended in Madras. Marimuthu Nadar v. Tuticorin Municipality? rules 
that for a suit for a declaration that a certain scheme framed by a Municipality 
‘under the Madras Town Planning Act was illegal and ultra vires Article 1 7-B applies 
and not section 7 (iv) (c) proviso. 


EVMENCE Act, 


In Hussenaiah v. Yerraiah‘, it is pointed out that the expert’s evidence is only a 
piece of evidence which a Judge of fact will have to consider along with other pieces 
of evidence and that it will depend on the facts of each case as to which is the main 
evidence and which is the corroborative one. In Venkateswarlu v. Venkatanarayana®, 
the Supreme Court holds that where a person is born during the continuance of a 
lawful wedlock between his mother and his alleged father a conclusive presumption 
of legitimacy would arise unless it was proved that the parties to the marriage had no 
access to each other at any time when he could have been begotten ; that access and 
non-access only connote the existence or non-existence of opportunities for marital 
intercourse,; that it can be proved like any other physical fact by evidence direct 
‘or circumstantfal, though as the presumption of legitimacy is highly favoured by law 
it is necessary that proof of non-access must be clear and satisfactory ; and that 
there is nothing in the Evidence Act to prevent either spouse giving evidence of 
non-access. Municipal Council, Rajahmundry v. Ranganayakulu® lays down that under 
section 114 if an official act is proved to have been done it will be presumed to have 
been regularly done, but the section does not raise any presumption that an act 
was done for which there is no evidence and the proof of which is essential to the 
plaintiff’s case. State of Madras v. Baffaki Thangal” states that affidavits filed by 
permanent heads of departments like Secretaries to the Government claiming pri- 
vilege on the ground that documents related to affairs of State will be sufficient 
compliance with section 123 and it will not be correct to say that the Secretary in 
charge of the department was not an officer at the head of the department within 
the meaning of the’section. Public Prosecutor v. Govindaraja Mudaliar® decides that 
what section 125 prohibits is the disclosure of the source from which a Magis- 
trate or Police Officer got information as to the commission of 4n offence and not as 
to the custody of any documents or other material objects that might have been 
seized and might be tendered as evidence in support of the commission of the offence. 
Hussenaiah v. Yerraiah* takes the view that section 155 is not an exception to section 52 
and it cannot be said that apart from section 155 character cannot be impeached. 


LIMITATION. 


In Hariharabrahmam v. JFanakiramaiah®, it is pointed out that section 10 of the 
Limitation Act applies to three categories of relief against a trustee or his legal re- 
presentative, namely, (i) for the purpose of following in his hands trust property ; 
(i) for following in his hands the proceeds of trust property and (iii) for an accoun 
of such property or proceeds ; that the three reliefs are independent of each other ; 
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that a relief for an account necessarily implies that the amount found due will be 
recoverable from the trustee ; and that any property comprised’ in a Hindu Reli- 
gious Endowment shall be deemed to be property vested in trust for a specific pur- 
pose attracting section 10, and accordingly, a suit by a present trustee against an 
ex-trustee of a temple or his legal representatives for an account of his management 
on grounds of misappropriation, etc., will be governed by section 10 and not by article 
98. Muthukkannt Mudaliar v. Andappa Pillai! rules that section 13 would apply 
to cases where the suit is instituted in India even though the cause of action might 
have arisen outside India, that is, also for suits based on a cause of action which arose 
outside India. Ramakrishna Reddi v. Munirathnammal? decides that the word ‘ ren’ 
in section 20 (2) must be construed as ejusdem generis with produce, and consequently 
‘land’ in that sub-section would only refer to cultivable land but not to a house 
or house-site. Dominion of India v. Nagardas & Co.* states that article 30 applies to 
a case where the goods arrive at the station to which they are consigned in a damaged 
condition, whereas article 31 covers a case for compensation for non-delivery or delay’ 
in delivery from the date when the goods ought to have been delivered ; and hence 
where goods arrived at the station of delivery in a damaged condition with 140 pairs of 
dhoties missing the proper article applicable is article 30. In Alamelu Ammal v. Krishna 
Chettiar*, it is held that the policy underlying article 44 is to cut down limitation in 
the case of voidable transactions effected on behalf of a minor by a guardian so that 
the minor may elect for or against it within a short period ; that on default to exer- 
cise the option within 3 years of attainment of majority he loses not only the right 
to avoid the transaction but also the property itself by virtue of extinguishment of 
title under section 28 : that even if the alienation was effected by the guardian just 
before minor attaining majority and even assuming that the minor had 12 years 
to sue for possession from the date of alienation, if the 3-year period expired within 
that period of 12 years the quondam minor’s right would be extinguished ; and that 
the same disability must apply to persons claiming through the minor as éransferee 
or as legal representatives and they must also exercise the option within 3 years of 
the minor attaining majority. Karuppanan Servat v. Datvasgamania Pillai” holds 
that article 134 applies where the mortgagee transfers in his assumed character as 
owner and not as mortgagee, and that the word ‘mortgagee’ includes not merely the 
original mortgagee but all persons claiming title from him. Kameswara Rao v. 
Somanna® lays down that in order that possession should be adverse there must be a 
competitor capable of suing and exercising due diligence to take steps to oust the 
adverse possessor and that is what the article postulates. Gopalakrishnayya v. Bhosayya™ 
states that when there is a decree for payment of costs, limitation runs for execution 
thereof under section 48, Civil Procedure Code and that under article 182 (2) of the 
Limitation Act it will be from the date of the decree and not from the date when 
the costs are actually ascertained. 


CRIMINAL Law. 


Khalandar Sahib,*In re’, points out that under section 361, Indian Penal Code, 
kidnapping is a substantial offence, and she offence under section 366 is an aggravated 
form of it ; that ‘ keeping’ does not require the physical presence in the precincts 
of the father’s house of the person kidnapped but only that the minor was in fact 
under his guardianship ; that there is an essential distinction between the words 
‘take’ and ‘ entice’ in that the mental attitude of the minor is not relevant in the 
former case ; that the word ‘seduce’ has a narrower and a wider sense, in the former 
signifying the first lapse from the path of virtue and in the latter sense every device or 
persuasion, every word or act Druan a girl to submit to illicit intercourse ; that 
any act on the part of a peas to lead a woman astray from the path of rectitude 

# seduction and if it is followed by intercourse it will be seduction for illicit inter- 
course ; and that the word seduction should be understood in the wider sense of 
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inducing a girl to carnal connection at any time or on any occasion. Perumal, In re 
decides that trespass or theft cannot be committed of living animals ferae naturas 
unless they are tamed or confined and that fish in open and unenclosed water are 
Jerae naturae not capable of possession and cannot form the subject of theft and that 
the same principles will apply to animals in reserve forest. Venkatasuryanarasimha 
Rao, In re? states that for an offence under section 465 a person must have made a 
fal8e document for purposes mentioned in section 463 and under section 464 for a 
document being a false document what is wanted is that the accused person must 
make the document with the intention of making it believed that it was signed by 
or dy the authority of some one else while he knows that it was not so made or 
authorised by that person. 


CRIMINAL PROCEDURE CODE. 


In Aftab Ahmad Khan v. State of Hyderabad’, the Supreme Court lays down that 
it is the obvious duty of the Court to give a summary of the evidence òf material 
witnesses and to appraise the evidence with a view to arriving at the 
conclusion whether the testimony of the witnesses should be believed, and 
that where two Judges of the High Court are divided in their opinion as. 
to the guilt of the accused in a murder charge andthe third Judge to 
whom reference is made agrees with one of them upholding the conviction 
and sentence it is desirable as a matter of convention though not as a matter 
of strict law that ordinarily the extreme penalty is not imposed. Nichodemus, 
In re‘ states that there is no provision of law precluding an accused person 
from raising a preliminary point going to the very root of the case and that such 
points should be raised at the very outset to save time, trouble, and unnecessary 
expenditure. Sahadevan, In re® points out that when an unlawful act is committed 
and certain consequences follow from it in the usual course and the concerned person 
is punished in respect of such consequences, he cannot be punished over again, that 

is to say additionally for the act which produced those consequences. Thus the 
` imposition of one punishment on a driver of a motor-vehicle under section 304-A, 
Penal Code, for causing by negligence death anda further punishment for the same 
offence under section 121 of the Motor Vehicles Act for using a vehicle in unsafe 
condition is opposed to law. Surendra Singh v. State of U. P.*, decides that a Judge 
who delivers the judgment or causes it to be delivered by a brother Judge must be in 
existence as a member of the Court at the moment of deliveryso that, he can, if 
necessary stop delivery and say that he has changed his mind. It also holds that. 
where the member of a Bench died before the judgment was delivered by his brother 
Judge the judgment is not a valid judgment and must be set aside. In Sharma v.. 
Satish Chandra’, the Supreme Court rules that the provision for the issue of a warrant 
for search in section 96 (1), Criminal Procedure Code, is not repugnant to Article 20- 

3) of the Constitution. Venkatasubba Reddy, In re® states that it is not permissible 
or the Magistrate to call upon the concerned persons to execute interim bonds even. 
before the inquiry starts and as part of the order under section 1a2 ; that section 117 
(3) cannot be invoked before the parties haye appeared before the Magistrate and! 
the inquiry starts ; and that it is necessary under the latter section for the Magis- 
trate to give reasons in support of the order directing execution of interim bonds.. 
Sambasiva Rao, In re? holds that it is not correct that once proceedings are commenced. es 
under section 145 the Magistrate must go on to the final end and decide who was in 
possession and that there is nothing in the section precluding the Magistrate from. 
dropping the proceedings if he is satisfied that no breach of the peace is likely to oc- 
cur. Pakamaraja Natckar v. Chidambara Nadar)® lays down that under section 145 the 
Magistrate has to determine who was in possession on the date of the order under- 
sub-section (1) and omission to issue the order under the sub-section will vitiate the, 
entire proceedings and the Magistrate willhave no jurisdiction to pass an order 
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-under sub-section (6). Kesanna v. Ramaswami!, points out that the object of section 
145 being the avoidance of a breach of the peace, the moment the Magistrate feels 
that the likelihood of a breach does not exist it is incumbent on him tọ terminate 
the inquiry and a party cannot call upon the Court to give a finding on the question 
.of possession. In Gangi Reddi v. State of Andhra?, it is held that under section 161 (3) 
_a police officer need not reduce to writing the statement of every witness he examines, 
though if he does he must make a separate record of the statement made by dach 
-witness ; and that a contravention of the section will vitiate the whole trial. N arasımha- 
_murthy, In re? states that when on the facts disclosed two offences are made out for 
-one of which a complaint by Court under section 195 (1) (b) is necessary and forethe 
-other no such complaint is necessary the party cannot be allowed to evade the pro- 
-yvision relating to a complaint by the Court. In Krishna Brahmam v. Govardhanaiah*, 
it is laid that an Income-tax Officer is not a Court within the meaning of section 
195 and a complaint by him is not necessary for proceeding with a charge against 
an assessee of forging and falsifying accounts to obtain reduction of income-tax 
payable. Mohammed Sheriff v. Mohamed Ibrahim’ points out that section 196 as amen- 
ded does not require sanction for prosecution for an offence under section 171 (f ) 
„of the Penal Code so far as it relates to false personation. Ramaswami Iyer v. State 
‘of Madras® holds that where the main object of the accused is to commit cheating, 
which is a cognisable offence, no complaint as required by section 196-A is neces- 
-sary. In Gopalan v. State of Madhya Pradesh’, the Supreme Court decides that though 
the sanction given under section 197 (2) does not disclose that all the facts constitu- 
-ting the offence to be charged were placed before the sanctioning authority and the 
sanction does not state the time and place of occurrence or the transactions involved 
-in it or the persons with whom the offences were committed, the lacuna, if any, can 
-þe remedied in the course of the trial by specific evidence in that behalf. It further 
.decides that the sanctioning government may specify a Court for the trial of the case 
“but is not bound to do so and where it is not specified the trial is subject to the opera- 
-tion of the other provisions of the Code. Chinnakonda Reddi v. Sehi Reddi? states 
-that unless the pre-requisites for taking action under section 203 are satisfied, namely, 
an investigation or enquiry under section 202 the complaint cannot be dismissed, 
and that where there has been no proper issue of process, section 24.7 will not be attrac- 
ted. Seetharamaraju v. Sivarama Raju? takes the view that section 260 is not ultra 
vires on the ground that it gives an arbitrary discretion to the Magistrate to decide 
what cases he could try summarily. In Dhirendra v. Superintendent, Legal Affairs, 
West Bengal?°, the Supreme Court lays down that section 269 (1) does not empower 
-the State Government to direct that the trial of a particular case or of a particular 
accused person shall be by jury while the trial of other persons accused o the same 
_ offence shall not be by jury. In Akhlakali Hayatalli v. State of Bombay**, the Supreme 
Court holds that the High Court will interfere in a reference under section 307 only 
if it finds the verdict of the jury perverse in the sense of being unreasonable, mani- 
festly wrong or against the weight of evidence. Pondavt Faddidu, In re*® states that 
section 341 could bt invoked only. when it is found that a person is unable to under- 
-stand the proceedings, and mere deafness and dumbness of the accused may not 
suffice. Abbu, In re1? is of the view that failure by the Magistrate to put the neces- 
sary questions to the accused under section 342 and ask him to explain the facts 


elicited in evidence against him will not call for a re-trial where there is no miscarri- 


age of justice and the accused knew what the evidence against himself was. Sow- 
bagiammal v. Rapheel1* points out that under section 346 (1) as it now stands a Magis- 
trate can act if in the course of the enquiry or trial there is evidence to warrant the 
-presumption that the case is one to be tried or committed by some other Magistrate 
zand that the provision cannot apply to a case where a Magistrate has no jurisdic- 
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tion to try the case; Satyanarayana, In re}, lays down that a Magistrate acting under 
section 346 (2) has to try the case from the beginning and he cannot act on the 
evidence already recorded prior to the transfer:of the case. Narayana Reddi, In re}, 
etakes the view that a Magistrate acting under section 346 (2) has no jurisdiction to 
try the accused for an offence in respect of which they have been discharged. Vaidya- 
nathdglyer, In ret, makes it clear that nowhere in section 350 is the prosecution con- 
ferred a right to ask for a de novo trial at any stage and the proviso gives such a right 
only to the accused. Nookiah, In re‘, holds that sections 43 5 and 439 will not enable 
the appellate.side.of the High Court to interfére with non-appedlable -orders of 
the Judge presiding over the Criminal Sessions of the High Court or correct 
or rectify mistakes or error committed during the trial at the Sessions. In Sheriff ve 
State of Madras*, the Supreme Court lays down that an appeal will lie to the Supreme 
Court from an order of a Division Bench of the High Court under section 476-B 
directing the filing of a complaint for perjury, and that where there are simultaneous 
civil and criminal proceedings regarding any matter no hard and fast rule can be 
laid down as to which of them is to be stayed. Kanaran Nair, In re®, takes the view 
that when a District Munsiff makes a complaint under section 482 it is not neces- 
sary for him to follow the procedure under section 476 and that failure to take the 
statement of the accused does not invalidate the ‘proceedings under section 482. 
Thiagaraja Pillai, In re’, makes it clear that the power conferred by section 489 (1), 
can be exercised by the Magistrate as. often as the octdsion’may require or justify- 
and it cannot be said that the Magistrate has power to alter the maintenance allo- 
wance only once. Billa Mastan, In re’, states that if a charge was eliminated or 
omitted under section 227, it would in law amount to an acquittal ahd the peti- 
tioner cannot:be tried again for 'thessame offence in view of section’ 403 (1), arid sec-’ 
tion 403 (2) has no application to a case of that typé:- It further*Adlds that if the’ 
withdrawal was effected under section 494:after the framing of agchargeTit would 
operate as an Acqyittal under clause (b). Sakkarai Kannu, Pillai, In re’, pdints out that’s 
the words “any Court of appeal....may direct any order -under:section 517 ee 
do not mean that a right of appeal is granted under section 520 against. an’ 
order passed under section 517 but only mean that any Court to which an appeal 
lies from the Court which convicts and from which an’ appeal is provided: has got- 
the power to pass an order revising, altering or annulling the order passed under’ 
section 517.; that in fact no appeal lies against an order under section 517 5-but there 
is a practice of moving the District Magistrate in‘the form'of a Ciiminal: Miséel-' 
Ianeous Petition praying for one of the reliefs mentioned in section 520. / Appala- 
naidu v. Ramamurthy?°, holds that where ‘articles were delivered to one of the parties - 
on an order under section 517, the appellate Court has power to pass an order calling 
on that party to redeliver the same to another person found to be the owner. Sukh 
dev Singh v. Judges of the Pepsu High Court11, decides that the Code of Criminal Proce- 
dure is inapplicable in:matters of contempt triable by the High ‘Court and hence 
the Supreme Court cannot under. section 527 transfer the proceedings `fróm óne’ 
High Court to another. a ee oo tee Y 
| er Cv Procepure Cope. A kee 
In Rangaswami Chettiar v. Eswaramurthi Goundar*, it is held that where an appel- 


* 


late Court stays or refuses to stay execution of a decree purporting to act under. 
Order 41, rule 5, Civil Procedure Code, the order is not a decree within the Meaning , 
of section 2 (2) and no appeal will lie., Madura Municipality v. Muthuswami Chettiar1®, 
makes it clear that inasmuch as‘the Madtas’ Twn Planning Act has not fixed 
any machinery for ascertaining whether the value of land has increased or is likely., 


to increase the jurisdiction of the civil Court under section 9 is not ousted. Central 


Brokers v. Ramanarayana Poddar & Co.1*, takes the view that an order under section ro ~ 
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or any other law for the stay of the trial of a suit is not a judgment within the mean- 
ing of clause 15 of the Letters Patent and no appel lies against it under the said 
clause. Venkataraju v. Sathiraju1, lays down that the type of cases where a main- 
tenance allowance is sought to be attached or a portion of it as it falls due is not 
attachment of a right to future maintenance tovered by section 60 (1) (n). Sreeniva- 
sacharyulu v. Hanumantha Rao*, points out that the bar under. section 66 will operate 
only ih respect of a sale under a certificate issued by the Court in the manner pres- 
cribed by the rules and forms contained in the first schedule or made under section 
122 or section 125 and that as a sale in execution of an award by the Registrar 
under the Madras Co-operative Societies Act is under the rules made under “hat 
Act and the certificate is also issued under the rules, section 66 will have no applica- 
tion to such a sale. Venkata Subbiah v. Adinarayana®, holds that the term ‘ assets’ in 
section 73 refers to money only and not to every form of property, and that Order 
21, rule 52, cannot override the terms of section 73. Dhanalakshmi v. Subbarayudu*, 
states that a deposit made by a judgment-debtor under Order 21, rule 89, being for 
the specific purpose of paying it to the decree-holder in the execution of whose decree 
the properties were brought to sale cannot be distributed rateably under section 73. 
Bommuisetty Ramayamma, In re®, decides that where after rejection of a petition for 
leave to sue as pauper the petitioner waits till the time granted for paying the addi- 
tional Court-fees expires and the plaint is rejected, he cannot afterwards file a revi- 
sion petition under section 115 against the order rejecting his petition for leave to 
sue as pauper as his remedy then is only an appeal against the decree rejecting the 
plaint. In Chella v. Chinnaswami Naidu®, it is pointed out that where a Court permits 
a plaintiff to withdraw a suit under Order 23, rule 1, with liberty to bring a fresh 
suit on payment of costs within a prescribed period, the Court has power under 
section 148 to extend the time for payment of such costs. Syam Prasad v. Mastanam- 
ma’, lays down that section 151 gives recognition to the well-establish¢d principle 
that every Court has inherent power to act ex debito justitiae to do thatereal and substan- 
tial justice for the administration of which alone it exists or to prevent abuse of 
the process of the Court so long as it does not come into conflict with the other pro- 
visions of the Code. Raghaviah v. Lakshminarayana®, holds that in the exercise of 
its powers under section 151 the High Court is entitled to stay not only the trial 
of an independent suit but also proceedings in execution of a decree in an independent 
sult. Ramaswamt Naicker v. Ranganayagt® points out that the power under Order 1, 
rule 10, to add parties to a suit is not intended to facilitate execution and could be 
invoked only for effectively and finally disposing of the questions that arise in the 

i suit. Krishna Reddi v. Yaganii Reddt}° makes it clear that Order 8, rule 1, does not 
compel a defendant to file a written statement and that failure to file one does not 
entail the penalty of a decree being passed against him on that ground alone. It 
also makes it clear that rule 5 is a rule of construction of pleadings and it requires 
the defendant to traverse the plaint averments, and on the absence of a specific 
denial, a materialaverment in the plaint will be taken to be admitted. Arunachala 
Mudali v. Maragathammal}} takes the yiew that to attract the operation of Order 20, 
rule 12, the suit must be one for recovery of possession of immovable property and for 
rent or mesne profits and that it is only in such cases that the Court will have power 
to direct an enquiry as to such rents or profits from the date of the institution of the 
suit. Sankara Pattar v. Ramanatha Ayyar)* holds that where in a partition decree there 
was no allotment specifically of the decree obtained by one of the members of a 
joint family to the applicant in execution he should be deemed to be applying 
without an assignment in his favour so that the provisions of Order a1, rule 16, 
cannot be invoked in favour of such an applicant. Vellayya Reddtar v. Ramaswami 
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Reddiar} states that, in a suit by a claimant under Order 21, rule 63, to raise an 
attachment, the genuineness a the debt for which the decree has already been 
passed cannot be investigated. In M. M. Shah v. Sayed Mahmad*, the Supreme 
e Court makes it clear that both the deposit and the payment of the purchase money 
being mandatory under the combined effect of rules 84 and 85 of Order 21, the 
Couft has the discretion to forfeit the deposit but is bound to resell the property 
with the result that on default the purchaser forfeits all claim to the property, and 
the sale is a nullity and the purchaser acquires no rights at all. Pethaperumal Am- 
balar v. Chidambaram Chettiar? decides that when the sale certificate has been issued to a 
purchaser under Order 21, rule 94, there is no obligation on his part to apply to 
the Court for delivery of possession and he can take possession outside the Court 
Pera Naidu v. Soundaravalli Ammal‘ takes the view that where there are no allegations 
of actual possession by applicants and of disturbance thereof Order 21, rule 100, 
has no application, and that where lands are leased both landlords and tenants 
are in possession and both can take action under rule 100. Chella v. Chinnaswam 
Naidu’ states that there is nothing in Order 23, rule 1, to support the position that 
costs ordered against a plaintiff who is given permission to institute a fresh suit 
must be paid before the second suit is filed. In Nanjammal v. Eswaramurth® it is 
held that since under Order 23, rule 3, the Court must be satisfied of the adjustment 
of the subject-matter of the suit wholly or in part by a lawful agreement or compro- 
mise, there can be no proof of the compromise where it is reduced to writing if it is 
not produced into Court. Syam Prasad v. Mastanamma’ points out that Order 32, 
rule 6, is intended for the protection of minors against the guardian frittering away 
moneys got on behalf of the minor and it is not designed to protect the interests 
of the opposite side. Kalyanasundaram Ayyar v. Subramanya Ayyar® decides that where 
a mortgage and a lease-back form one transaction, a decree for arrears of rent will 
be one for payment of money in satisfaction of a claim arising under the mortgage, 
and a sale in exeéution of such a decree will be in contravention of Order 34, rule 14 
and the sale is voidable. Balakrishna Industrial Works v. Venkatachari® takes the view 
that the provisions of Order 41, rule 1, are mandatory and the presentation of a 
memorandum of Civil Miscellaneous Appeal without a copy of the decretal order 
is not a valid presentation. Syam Prasad v. Mastanamma’ holds that an order passed 
under Order 41, rule 5, staying execution of a decree is not a final order but gives 
interim relief only. Ramaraju Goundar v. Molayan}® makes it clear that under Order 
41, rule 10 (1), an appellate Court even without issuing notice to the respondent and 
without any application by him may demand from the appellant security for costs 
of appeal or of the original suit. Krishna Reddi v. Yaganti Reddi1+ states that clause 1 
(c) of Order 41, rule 27, will come into play only when the Court is unable to decide 
the case before it without further documents and the requirement must be of the 
Court-and not of the parties. In Krishna Reddi v. Rams Reddi** it is pointed out that 
the power to admit additional evidence in appeal under Order 41, rule 27 (1), is 
confined within narrow limits; and it is a matter of substance and nêt a mere formality 
that the requirements of rule 27 (2) should bexomplied with; and though the rule 
is directory, failure to record reasons for admitting the evidence will throw on the 
party relying on it the burden of sustaining its admission under the rule. It also 

olds that in view of the wide terms of Order 41, rule 33, an appellate Court will 
have jurisdiction to pass a decree in favour of a party even though he had not filed 
an appeal or a cross-appeal. 
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THE MADRAS INDEBTED AGRICULTURISTS (REPAYMENT OF DEBTS) 
ACT, 1955. 


[Received the assent of the President on the 27th February, 1955. 
Published in the Fort St. George Gazette, Extraordinary, Part IV-B, page 31, 
dated ist March, 1955- ; 


Act No. I oF 1955. 
An Act to give relief to indebted agriculturists in the State of Madras. 
WHEREAS it is expedient to enable the indebted agriculturists to repay their 
debts in easy instalments ; 
Be it enacted in the Sixth Year of the Republic of India as follows :— 


1. (1) This Act may be called Tue MADRAS 


BTED AGRIGULTURISTS (REPAYMENT OF Depts) 
ACT, 1955. 


(2) It extends to the whole of the State of Madras. 
(3) It shall be deemed to have come into force on the 1st March, 1955. 


Short title, extent and Jupp 
commencement. 


2. In this Act, unless the context otherwise 
Definitions. TR TETE 
(a) ‘ agriculturist > means a person who has an interest other than interest 


as a simple mortgagee in any agricultural or horticultural land not being a land 
appurtenant to a residential building, but shall not include— 


(i) any person liable to pay land revenue (which shall be deemed to include 
peshkash and quit-rent) excee one hundred and fifty rupees per annum in 
any year after 1952-53 ; 


(ii) any person assessed to profession tax on income derived from a pro- 
fession other than agriculture under any law*governing municipal or local bodies 
in India on a half-yearly income of more than nine hundred rupees in any half- 
year after 1952-53 ; 

iii) any person assessed in any half-year after 1979-r9 to pro 
tax on ey annual rental value of rupees six hundred pees oF buildings ne 
than a building in which he lives) or lands other than agricultural lands under any 
law governing municipal or local bodies in India ; 


(iv) any person assessed to sales tax on a total turnover of not less than 


twenty thousand rupees in any year after 1952-53 under the Madras General Sales ` 


Tax Act, 1939 (Madras Act IX of 1939), 
to sales tax ; ° 


(v) any person assessed. to income-tax under the Indian Income 
1922 (Central Act XI of 1922), in any year after 1950-51 ; @ : 
(vi) a firm registered under the Indian Partnership Act, 1999 (Centra? 
Act IX of 1932), or a company as defined in the Indian Comeau he IQIS 


or under the law of any other State relating 


-tax Act,, 


r 


— 
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(Central Act VII of 1913), or a corporation formed in pursuance of an Act of Parlia- 
ment of the United Kingdom or of any special Indian law ; 


Explanation I.—Where a joint Hindu family or tarwad, tavazhi, kutumba or 
kavaru, is an agriculturist, every co-parcerner or member of the tarwad, tavazhi, 
kutumba or kavaru, as.the case;may be, shall be deemed to be an agricultugist 
provided that he does not fall under any of the categories specified in sub-clauses 
(i) to (v). . . 

Explanation I.—The provisions of this Act shall not apply to any person who 
though an agriculturist was not an agriculturist on the 1st October, 1953 ; 


(b) *‘ debt’ means any liability in cash or kind, whether secured or unsecured, 
due from an agriculturist on the rst October, 1953 whether payable under a con- 
tract or decree or order of a Court, civil or revenue, or otherwise, but shall not 
include— . ‘ 


(i) any sum payable to the State or the Central Government or to any 
local authority ; 


(ii) any sum payable to any co-operative society including a land moitgage 
bank, registered or deemed to be registered under the Madras Co-operative 
Societies Act, 1932 (Madras Act VI of 1932), provided that the right of the society 
to recover the sum did not arise by reason of an assignment made subsequent to the 
Ist October, 1953 ; 


(iii) any liability arising out of a breach of trust ; 
(iv) any liability in respect of maintenance ; 


(v) any liability in respect of wages or remuneration due as salary or other- 
wise for services rendered; or fe . 


(vi) any liability incurred or arising under any Chit Fund Scheme. 


Explanation I—Where.a debt has been renewed or included in a fresh docu- 
ment executed after the 1st October, 1953 whether by the same debtor or by his 
heirs, legal -representatives or assigns or by any other person acting on his behalf 
or in his interest or ag a'result of a partition, in favour of the same creditor or his 
heirs, legal representatives or assigns or any other person acting on his behalf or 
in his interest or as a result of a partition, the amount outstanding on the rst 
October, 1953 and included in the document executed after the rst October, 1953 
shall alone be treated as the debt for the purposes of this Act. 


, Explanation I[—Where a debt: has been split up after the 1st October, 1953 
among the heirs, legal representatives or assigns of a debtor or a creditor or as a 
result of a partition and fresh documents have been executed in respect of different 
portions of the debt, each of the different portions shall be a debt for the purposes 
of this Act. . 


3. (1) No suit for recovery of a debt shall be instituted, and no application 

Bar of suits and appli- for execution of a decree in respect of a debt shall be 

aaa ee made, against any agriculturist in any civil or revenue 
Court before the expiry of four months fram the commencement of this Act. 


Explanation I.—Wheére a debt is payable by an agriculturist jointly or jointly 
and severally with a non-agriculturist, no suit or application of the nature mentioned 


in this sub-section shall be instituted or made either against the non-agriculturist 
” or against the agriculturist before the expiry of the period mentioned in. this sub- 


section. 
Explanation I.—For the purposes of this Act, a suit in which a decree in respect 


of a debt is prayed for shall be deemed to be a suit for the recovery of a debt not- 


‘withstanding thar othey relief sare prayed for in such suit and a decree shall be 
sdeemeg to be a decree in respect, of a debt notwithstanding that other reliefs are 


granted in such decree ; 


/ 
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Provided that a {uit for possession of land shall not be deemed to be a suit for 
recovery of a debt by reason merely of mesze profits being also prayed for in such 
suit : 
e Provided further that nothing contained in this section shall apply to any 
portion of a decree other than that relating to a debt. 

* (2) Where a creditor files a suit for recovery of a debt during the period 
specified in sub-section. (1) or after the agriculturist has paid or deposited into Court 

e sums and instalments specified in sub-section A of section 4 and during the 

periad when he is so entitled to pay, the Court s in decreeing the suit direct 
the plaintiff to bear his own costs and pay the costs of the defendant who is an 
agriculturist : 

Provided that nothing contained in this sub-section shall be a bar to the Court 
passing any order as to costs as between the plaintiff and other defendants who are 
not agriculturists. 


4. (1) Notwithstanding any law, custom, contract, or decree of Court to the 
contrary, an agriculturist shall be entitled to pay 
_ Payment of debt in within four months of the commencement of this Act 
ARAGONA the interest due on any debt due by him up to the 
commencement of this Act and one-eighth of the principal outstanding or one- 
fourth of the total amount outstanding, whichever is less, and the balance of the 
debt in three equal annual instalments on or before the rst July of each of the succeed- 
ing three years with the interest due on such instalment up to that date. 


Explanation.—In. the case of a decree, the amount decreed shall be deemed to 
be the principal. 

(2) Where in respect of a decree for debt passed before the commencement 
of this Act,*asdebtor fails to make any one of the payments specified in sub-section 
(1) the decree-hdlder shall be entitled to execute the decree in respect of the instal- 
ment which is in default. 


(3) In any suit filed after the commencement of this Act, the Court in 
decreeing the suit shall provide for the immediate payment: of such instalment 
or instalments as would have become due under provisions of sub-section (1) and 
the balance in further instalments as specified therein. 


(4) Where in any suit for the recovery of a debt pending at the commence- 
ment of this Act, the debtor claims to be an agriculturist the Court shall, if the 
debtor is an agriculturist, pass a decree for immediate payment of such instalment 
or instalments as would have become payable under the provisions of sub-section 
(1) and the balance in further instalments as specified therein. 


(5) Nothing contained in this Act shall bar the Court from passing a decree 
or making an order in an application for execution of the decree under such terms 
and conditions as may be more favourable to the debtor than hose provided for 
in this section either of its own motion upon a,consideration of all the circumstances 
of the case or upon an agreement between the parties. 


(6) Where in any suit to recover a debt or in any application for the execution 
of a decree therefor the debt is payable by an agriculturist jointly or jointly and 
severally with a non-agriculturist, the Court shall pass a decree or make an order 
for the payment of the debt found due from the agriculturist as provided in this 
section as against the agriculturist and make, such provision in the decree or order 
against the non-agriculturist as the circumstances of the case may warrant. 


(7) The provisions of sub-section (1) shall, for purposes of execution, be 
deemed to be a subsequent order of Court within the meaning of clause (b) of section 
48 of the Code of Civil Procedure, 1908 (Central Act V of 1908). 

5. (1) An agriculturist may deposit any of *the énstalments as provided in 
Deposit of debt into section 4 into the Court having jurisdiction to entertain 
Court 


. a suit for recovery of the debt gr into the Court which ° 
passed the decree, as the case may be, and apply to the Court to record part-satis-" 
° o ° 


faction of the debt. 


, 
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(2) Where any such application is made, the Court’ shall pass an order 
recording part-satisfaction of the debt if the amount deposited is the correct amount. 


(3) The Court shall dismiss the application— 
(a) if the applicant is not an agriculturist, or 
(b) if the lability is not a debt, or ° 


(c) if the amount deposited is insufficient and the applicant on being re- 


quired by the Court to deposit the deficit amount within a time fixed by the Court, 
fails to do so. 


(4) Any agriculturist entitled to make such deposit may, before the date 
on which any instalment is due, apply to the Court having jurisdiction under sub- 
section (1) foran extension of timefor making the deposit of the whole or any portion 
of such, instalment and the Court may, after notice to the creditor, extend the time 
for payment of such instalment or part thereof for such period as it thinks fit. 


(5) ‘The procedure laid down in the Code of Civil Procedure, 1908 (Central 
Act V of 1908), for the trial of suits shall, as far as may be, apply to the applications 
under this section. 


6. An appeal shall lie from an order passed by a Court under section 5, as 
Appeals if such an order relates to the execution, discharge 


or satisfaction of a decree within the meaning of section 
47 of the Code of Civil Procedure, 1908 (Central Act V of 1908). 


7- (1) Every transfer of immoveable property made by a debtor entitled 

Presumption as to tO the benefits ae this Act after the 1st October, 1953 
transfer of immoveable and before the complete discharge of his debt, ; 
property of the debtor. in any suit or other proceeding with respect to such 


transfer, be presumed, until the contrary is proved, to have been made with intent 
to defeat or delay the creditors of the sb ae aa 


(2) Where a debtor entitled to the benefits of this Act has allowed, in collusion 
with another, his immoveable property to be sold after the 1st October, 1953 through 
Court with a view to defeat or delay his creditors, the sale shall be voidable at the 
option of any creditor so defeated or delayed. 


8. In computing the period of limitation for a suit for recovery of a debt or 

Exclusion of time for an gists for the execution of a decree in respect 

limitation. of a debt, the time during which the institution of the 
suit or the making of the application was barred under section 3 shall be excluded. 


g. Where a debt is payable by an agriculturist either by himself or jointly 
Effect of payment or OF jointly and severally with a non-agriculturist and 
deposit under sectjon 40r where the agriculturist makes payment or deposits 
section 5. _ , amount towards that debt as provided for in section 4 
or section 5, a fresh period of limitation shall be computed from the time when the 
payment or deposit was made both against the agriculturist and non-agriculturist. 


x 10. (1) The State Government may make rules 
Power to diako Taea: for carrying out the purposes of this Act. 


(2) The rules so made shall be placed an the table of each House of the 
Legislature as soon as they are published and shall þe subject to such modification 


whether by way of repeal or amendment as the Legislature may make during the 
session in which they are so laid, 
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THE MADRAS CITY CIVIL COURT (AMENDMENT) ACT, 1955. 


[Received the assent of the Governor on the 20th April, 1955. 
Published in the Fort St. George Gazette, Part IV-B, page 107, dated 
27th April, 1955.] 
Act No. X oF 1955. 


An Act further to amend the Madras City Civil Court Act, 1892. 


WHEREAS it is expedient further to amend the Madras City Civil Court Act, 
1892 (Central Act VII of 1892) for the purposes hereinafter appearing ; 


Be it enacted in the Sixth Year of the Republic of India as follows :— 


Short title and com- 1. (1) This Act may be called THe MADRAS 
mencement. Crry Crviz COURT (AMENDMENT) ACT, 1955. 


e 
(2) It shall come into force on such date as the State Government may, 
by notification in che Fort St. George Gazette, appoint. 


2. In section 3-A of A Madras City Civil Court Act, 1892 (Central Act 
II of 1892) (hereinafter referred to as the said Acts). 
g-A, Central Act VII cfr for the words ‘‘ten thousand rupees”, the words. 
“fifty thousand rupees” shall substituted. 
Substitution of new sec- 


tion for section 4, Central 3. For section 4 of the said Act, the following 
Act VII of 1892. section shall be substituted, namely :— 


4 Powers of Judges of City Court—(1) The City Court ‘shall consist of a 
Principal Judge and such number of Additional or Assistant Judges as the State 
Government may from time to time appoint. | 


(2) Subject to the provisions of section 15, each of the Judges may exercise 
all or any of the powers conferred on the Court by this Act og any other law for 
the time being in force. | 


) The Principal Judge may from time to time make such arrangements. 
as he may think fit for the distribution of the business of the Court among the various 
Judges thereof ”. 

r a a er 4. Section 6 of the said Act shall be omitted. 
ee eee 5. In section 7, sub-section (2), of the said Act, 
endment of section 7, the words “ the Judge or, when the Court consists of 
a oe more than one Judge ” shall be omitted. . 


Substitution of new sec- . i : 
tion for section 15, Central 6. For section 15 of the said Act, the following 


Act VII of 1892. section shall be substituted, namely :— 

“15. Appeals—*(1) An appeal shall lie to the High Court from any decree 
or order appealable under the provisions of the Code of Civil Procedure, 1908 
(Central Act V of 1908), in any suit or proceeding whergthe amount or value of 
the subject-matter exceeds five thousand rupees or where the decree or order appealed 
from was passed by the Principal Judge or an Additional Judge. 


oo 
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(2) An appeal shall lie to the Principal Judge from ‘any decree or order 
appealable under the provisions of the Code of Civil Procedure, 1908 (Central Act 
V of 1908), passed by an Assistant Judge in any suit or proceeding where the amount 
or value of the subject-matter does not exceed five thousand rupees. 


(3) A second appeal shall lie to the High Court from any decree passed by 
the Principal or an Additional Judge in the exercise of his appellate jurisdictioh on 
all or any of the grounds mentioned in section 100 of the Code of Civil Procedure, 
1908 (Central Act V of 1908). 


(4) Subject in other respects to the provisions of the Indian Limitation “Act, 
1908 (Central Act IX of 1908), the period of limitation for an appeal from a decree 
‘or order in any of the cases specified in sub-sections (1) and (3) shall be ninety 
‘days and in any of the cases specified in sub-section (2) shall be thirty days. 


(5) The Principal Judge may from time to time transfer for disposal appeals 
preferred under sub-section (2) to any Additional Judge and may at any time 
‘withdraw such transferred appeals and dispose of them himself.” 


eect ace 7. In section 18, sub-section (1), of the said Act, 
k Amen of section the words “Judge of the City Court, or, when the Court 
- 48, Central Act VII of 1892. consists of more tran one Judge the” shall be omitted. 


8. (1) All suits pending in the High Court on the date of the commencement 

Banal of this Act and which would be within the cognizance 

a Ha aa of the Madras City Civil Court under the provisions 
of this Act shall stand transferred to the Madras City Civil Court. 


(2) All appeals against decrees or orders of any Judge of the Madras City 
‘Givil Court other than the Principal Judge pending in the High Court on the date 
‘of the commencement of this Act and which would be within the cognizance of 
the Madras City Givil Court under the provisions of this Act shall stand transferred 
to the Madras City Civil Court. 


THE PRESIDENCY SMALL CAUSE COURTS (MADRAS AMENDMENT) 
ACT, 1955. 


[Received the assent of the Governor on the 22nd April, 1955. 


Published in the Fort St. George Gazette, Part IV-B, page 111, dated 
27th April 1955.] 

Act No. XII oF 1955. 

An Act further to amend the Presidency Small Causes Courts Act, 1882 in its application 
to the State of Madras. 

WHEREAS it is necessary and expedient further to amend the Presidency Small 
‘Cause Courts Act, 1882 (Central Act XV of 1882), in its application to the State 
‘of Madras, for the purposes hereinafter appearing ; 

BE it enacted in the Sixth Year of the Republic of India as follows :— 


Short title and com- Iı. (1) This Act may be called THE PRESDENGY 
mencement. SMALL Cause Courts (MADRAS AMENDMENT) ACT, 1955. 


(2) It shall come into force on such date as the State Government may, 
by notification in the Fort St. George Gazette, appoint. 
2. In section 71 of the Presidency Small Cause 
Amendment of section Courts Act, 1882 (Central Act XV of 1882) (hereinafter 
‘Tk, Central Act XV of 1882, referred to as the principal Act), for clauses (a) and (b), 
s the folowing shall be substituted :— 
“the sum of twelve aħnas for every ten rupees or part thereof of the amount 
‘or value of the subject-matter.” 


E Insertion of new sectionf n . oe 
-ge-A and 72-B in Cenjral 3. After section 72 of the Principal Act, the 
Ace XVof 188a. following sections shall be inserted, namely ii 





o 


= 


1] THE MADRAS LAW JOURNAL (SUPPLEMENT). vii ¢ 5 
® 


‘“n9-A, Fees for certain applications—No document of any of the kinds specified 
in the Fifth Schedule shall be filed, exhibited or recorded in, or shall be received 
or furnished by, the Small Cause Court, unless in respect of such document, the 
fee specified therein be paid. 


72-B. Fees for applications under section 38.—A fee amounting to one-half of the 
fee*payable on the plaint in a suit for the amount or value of the relief claimed in 
the application, including the value of ary relief claimed in respect of costs, shall 
be paid on every application made under section 38 on which the Small Cause 
Cort orders that notice be issued on the opposite party, and such notice shall not be 
issued until such fee has been paid : 


Provided that where a new trial is ordered to be held, the Small Cause 
‘Court may direct that such fee be repaid, in whole or in part, to the party by whom 
it has been paid.” 


Insertion of new sections . TE 
- - 4. After section 74 of the principal Act, the 
E xV ottaa ee following sections shall be inserted, namely :— 


“74-A. Costs where poor person succeeds—Where the plaintiff or applicant 
in any suit or application received and registered under section 74 succeeds in the 
suit or application, the Small Cause Court shall calculate the amount of fee which 
would have been paid by the plaintiff or applicant if that suit or application had 
not been so received and registered ; such amount shall Fe recoverable by the State 
Government from any party ordered by the decree or order to pay the same, and 
shall be a first charge on tbe subject-matter of the suit or application. 


074-B. Procedure where poor person fails—Where the plaintiff or applicant fails 
in the suit or application or where the suit or application is withdrawn or where 
part of the glaim is abandoned or where the suit or application is dismissed because 
the plaintiff or*applicant does not appear when the suit or application is called on 
for. hearing, the Small Cause Court shall order the plaintiff or applicant or any 
person added as a co-plaintiff to the suit or co-applicant in the application to pay 
the fee and in the case of abandonment of part of the claim the proportionate fee 
which would have been payable by the plaintiff or applicant if the suit or application 
had not been received and registered under section 74. 


74-C. Payment of fees by next friend of minor in certain cases.—Where the Small 
‘Cause Court finds that a suit or application received and registered under section 74 
has been instituted unreasonably or improperly by a next friend on behalf of a 
minor plaintiff or applicant on a cause of action which accrued during the minority 
of such plaintiff or applicant, the Small Cause Court may order the next friend to 
personally pay the fee. 


74-1). Procedure where suit or application by poor person abates——Where the suit 
or application abates by reason of the death of the plaintiff or ef any person added 
as a co-plaintiff or of the applicant or of amy person added as a co-applicant, 
the Small Cause Court shall order that the amount of fee which would have been 
paid by the plaintiff or applicant if his suit or application had not been 
received and registered under section 74 shall be recoverable by the State Govern- 
ment from the estate of the deceased plaintiff or applicant. 


44-E. Recovery of amount of fee—Where an order is made under section 74-A, 
74-B, 74-C or 74-D, the Small Cause Court shall forthwith cause a copy of the decree 
or order to be forwarded to the Collecto:, who may, without prejudice to any 
other mode of recovery, recover the amount of fee specified therein from the person 
or property liable for the payment as if it were an arrear of land revenue.” 

Substitution of new sec- : Gl . 
5. For section 77«£ the principal Act, the following 
rE p oft ia sections shall be substituted, namely :— 

‘77. Decision as to proper fee.—If any difference ases between the office: 
whose duty it is to see that any fee is paid under this Act and any party as to the 
necessity of paying a fee o1 the amount thereof, the question shall be referred to the 
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Registrar whose decision shall be final except where, in his opinion, the question. 
is one of general importance, in which-case he shall refer it to the Chief Judge. 


77-A. Collection of fees by stamps.—All fees chargeable under this Act shall be 


collected by stamps ”. : 
Addition of a new Sche- cae 
6. After the Fourth Schedule to the princépal' 
ae n mrad Act XV of Aa the following Schedule shall be added, namely -— 


“ THE FITH SCHEDULE. 
(See section 72-A.) 
Article, Particulars. Proper fee. ° 
I Applications for lapsed deposits presented after six 
months after the date on which the amount lapsed 
to the Government. 
(i) When the amount or deposit does not exceed Fight annas. 


. 50. 
(ii) when the amount or deposit exceeds Rs. 50 One rupee. 
but does not exceed Rs. 1,000. 
(iii) when it exceeds Rs. 1,000 Two rupees. 
2 Copy or translatıon of a judgment or order not being 
or having the force of a decree— 
(a) if tbe amount or value of the subject-matter is Eight annas. 
Rs. 50, or less than Rs. 50. 
(6) if such amount or value exceeds Rs. 50. One rupee. 
3 Copy of a decree or order having the force of a 
e 


(a) if the amount or value of the subject-matter of Twelve annas. 
the suit wherein such decree or order is made 
is Rs. 50 or less than Rs. 50. 


(b) if such amount or value exceeds Rs. 50. One rupee and eight . 
annas. 
4 Copy of any document liable to stamp duty under i 
c Indian Stamp Act, 1899, when left by any ` 
party to a suit or proceeding in place of the original 3 
withdrawn— 
(a) when the stamp duty chargeable on the original The amount of the 
does not exceed eight annas. duty chargeable on 
the original. 
(6) in any other case .. Twelve annas. 


5 Copy of any revenue or judicial proceeding or ord 
not otherwise provided for by this Act or copy of any 
account, statement, report, or the like taken out 
of the Small Cause Court— 7 
For every document Twelve annas. 
6 Vakalatnama or any paper signed by an Advocate One rupee and eight 
signifying or intimating that he is retained for a annas. 
party except where the party is a member of any 
of the Armed Forces of the Union not in civil ' 
employment. 
7 Application tọ receive and register a suit or an appli- Twelve annas. 
cation unger section 41 without payment or on 
part-payment of fees mentioned in sections 71 and 
72. 
8 Application for a copy of translation of any judgment, Four annas. 
ecree or any proceeding or order or of any other 
document on record. 
9 es gre or petition not otherwise provided for in Twelve annas.” 
is Act. 


Amendment of Schedule 7. In Article 40 of Schedule I-A to the Indian 
I-A to Central’ Act H of Stamp Act, 1899 (Central Act II of 1899), the following: 
1899. entries shall be omitted namely :— 

° “ (6) when required in suits or proceedings under One ru two 

ae Presidency Small Cause Courts Act, annas ”. 
1882. \ 


g: All suits and proceedings instituted in the Small Cause Court before the 

tommencement of this Act and all proceedings by 

Saving: way of appeal, revision or otherwise arising therefrom, 

“whether instituted befo% or after such commencement, shall be governed by the- 
provisions of the prinçipal Act as if this Act had not been passed. 
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THE CONSTITUTION (FOURTH AMENDMENT) ACT, 1955. 


[Received the assent of the President on the 27th ‘April, 1955. 
Published in the Gazette of India, Extraordinary, Part IT, Sec. 1, page 183, 
dated 28th April, 1955.] 


An Act further to amend the Constitution of India. 


Be it enacted by Parliament in the Sixth Year of the Republic of India as 
follows :— 


. @ 
Short title. | e (FOURTH AMENDMENT) ACT, 1955. 


it ee 


Amendment of ‘Article 2. In Article 31 of the Constitution, for clause (2), 
31. the following clauses shall be substituted, namely :— 


“ (2) No property shall be compulsorily acquired or requisitioned save for a 
‘public purpose and save by authority of a law which provides for compensation 
for the property so acquired or requisitioned and either fixes the amount of the 
compensation or specifies the principles on which, and the manner in which, the 
compensation is to be determined and given ; and no such law shall be called in 
question in any court on the ground that the compensation provided by that law 
is not adequate. ' i l 


(2-A) Where a law does not provide for the transfer of the ownership or- 


right to possession of any property to the State or to a corporation owned or control- 
led by the State, it shall not be deemed to provide for the compulsory acquisition 
or requisitioning of property, notwithstanding that it deprives any person of his 
property.” , a 
31-A. epee (O ASHELE 3. In Article 31-A of the- Constitution, — 

(a) for clause (1), the following clause shall be, and shall be deemed always 
to have been, substituted, namely :— 2 

“ (1) Notwithstanding anything contained in Article 13, no law providing 
for— | à 
(a) the acquisition by the State of any estate or of any rights therein or the 
extinguishment or modification of any such rights, or i . 

, (b) the taking over of the management of any property by the State for a 

limited period either in the public interest or in order to secure the proper manage- 
ment of the property, or 


, e . . as . 7 
(c) the amalgamation of two or more corporations either in the public ° 
interest or in order to secure the proper management of any of the corporation? or ° 


1. This Act may be called Tue CONSTITUTION i 


a 
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(d) the extinguishment or modification of any rights ef managing agents, 
secretaries and treasurers, managing directors, directors or managers of corporations 
or of any voting rights of shareholders thereof, or 


(e) the extinguishment or modification of any rights accruing by virtue of 
any agreement, lease or licence for the purpose of searching for, or winning, any 
mineral or mineral oil, or the premature termination or cancellation of any fuch 
agreement, lease or licence, l 
shall be deemed to be void on the ground that it is inconsistent with, or takes away 
or abridges any of the rights conferred by Article 14, Article 19 or Article 3I : e 


Provided that where such law is a law made by the Legislature of a State, 
the provisions of this Article shall not apply thereto unless such law, having been 
reserved for the consideration of the President, has received his assent.” ; and 

(b) in clause (2)— - 

(i) im sub-clause (a), after the word “ grant ”, the words ‘‘ and in the States 


` of Madras and Teavancore-Cochin, any Janmam right ” shall be, and shall be deemed 


always td have been, inserted ; and 
(ii), in sub-clause (6), after the word ‘Stenyre-holder ’’, the words “ raiyat, 


under-raiyat”’ ‘shall be, and shall be deemed always to have been, inserted. 


t 


’ 


Substitution of new Arti- 4. ‘For Article 305 of the Constitution, the fol- 
cle for Article’ 305. lowing Article shall be substituted, namely -— 
“305, Saving of existing laws and laws providing for State monopolies. —Nothing 
in Articles 301 and 303 shall affect the provisions of any existing law except in so 
far as the President may by order otherwise direct ; and nothing in Article 301 
shall affect the operation of any law made before the commencement of the 
Constitution (Fourth Amendment ) Act, 1955, in so far as it relates tw, or prevent 
Parliament, or the Legislature of a State from making any law relating to, any 
such matter.as is referred to in -sub-clause (ii) of clause (6) of Article 19.” 


Gian 5. In the Ninth Schedule to the Constitution, | 
Amendment of the Ninth afier entry 13, the following entries shall be added, 
Schedule. l as 
namely :— . es 
‘14, The Bihar Displaced Persons Rehabilitation (Acquisition of Land) 
Act, 1950 (Bihar Act XXXVIII of 1950). 
15. The United Provinces Land Acquisition (Rehabilitation of Refugees) 
Act, 1948 (U.P Act XXVI of 1948). 
16. The Resettlement of Displaced Persons (Land Acquisition) Act, 1948 
(Act “LX of 1948). i 
17. Sectiogs 52-A to 52-G of the Insurance Act, 1938 (Act IV of 1938), 
as inserted by section 42 of the Insurance (Amendment) Act, 1950 (Act XLVII of 
1950). ~, 
18. The Railway Companies (Emergency Provisions) Act, 1951 (Act LI 
of 1951). 
19. Chapter III-A of the Industries (Development and Regulation) Act, 
1951 (Act LXV of 1951), as inserted by section 13 of the Industries (Development 
and Regulation) Amendment Act, 1953 (Act XXVI of 1953). 


- 99. The West Bengal Land Development and Planning Act, 1948 (West 
Bengal Act XXI of 1948), as amended by West Bengal Act XXIX of 1951.” 
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IN THE HIGH COURT OF JUDICATURE AT MADRAS. 


PRESENT :—Mr. Justice GovinpDA MENON AND Mr. Justice Mack. 


- 


Lingappa Chettiar .. Appellant* 
i : 


(Chinnaswami Naidu and another .. Respondents. 


Madras Agriculturists’ Relief Act (IV of 1938), section 19 (2)—Final decree on mortgage passed after com- 
mencement of Act (IV of 1938)—Right to apply for scaling down as promded by section 19 (2) introduced by 1948 
Amendment—Court to which application is to be made—Madras Act (XXIII of 1948), section 16 (iii) —Scope 
and affect. 


The appg¢llant who was an assignee from the mortgagor of certain items of the hypotheca was 
impleaded in a Suit for recovery of principal and interest. Though he did not take any steps to in~ 
voke provisions of the Madras Agriculturists’ Relief Act (IV of 1938) during the pendency of the 
suit and the appeal thereon, he applied in an application in 1952 for ing down the decree by virtue 
-of the benefits conferred by section 19 (2) of the Act, introduced by the Amending Act (XXIII of 
1948). On the question raised namely (1) that the Court to which an application of the kind could 
be made was not the lower Court but the High Court and (2) that the provisions of section 16 (ii) 
of Madras Act (XXIII of 1948) would not enable the appellant to file the application he did: 


Held: (1) that apart from the statement of objects and reasons, there was no difficulty in holding 
that sub-section (2) of section 19 is applicable to the cases like the one present, and the retrospective 
nature of that sub-section as contemplated by clause (iii) of section 16 of. Act (XXIII of 1948) cannot 
.be restricted or circumscribed by any other clause in that section. 


Narayana Chettiar v. Annamalai Chettiar, (1953) 2 M.L.J. 174, dissented from. 
Venkataratnam v. Seshamma, (1952) 1 M.L.J. 264: I.L.R. (1952) Mad. 492 (F.B.), followed. 


(2) That even where an appellate Court has either confirmed or modified a decree of trial 
‘Court, stl the Court to which an application under section 19 has to be made is the Court of first 
instance which passed the decree. 


Ganga Raju v. Ramayya, (1939) 1 M.L.J. 329: I.L.R. (1939) Mad. 520, followed. 
Appeal against the order of the Court of*the Subordinate Judge (Prl.) of Vel- 
lore, dated 8th July, 1953 and made in I.A. No. 550 of 1952 in O.S. No. 51 of 1937. 
T. V. Balakrishnan for Appellant. 
B. Manavala Chowdry for Respondents. 
The Judgment of the Court was delivered by 


Govinda Menon, 7.—This is an appeal under section 25-A of Madras Act (IV 
-of 1938) against the dismissal of an application by the appellant to scale down the 
decree debt and determine the amount payable under the decree in case the debt 
-is held not to be completely satisfied. ‘The contesting Respondents in this Court, 
as was the case before the lower Court, was the 2gth respondent, a transferee cf the 
‘decree. The lower Court found that though it has jurisdiction to entertain the 
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application, since the final decree, which is sought to be scaled down was passed 
after the Act came into force, the petition should be dismissed. Hence the appeal. 


O.S. No. 51 of 1937 was a suit by a mortgagee for the realisation of a sum of 
money due on the mortgage executed by the father of defendants 1 to 3 and 5 fora , 
sum of Rs. 4,000 on 7th February, 1927, in his favour and he figures as the first 
respondent in this appeal. The suit claim was for Rs. 6,000 due towards prin- 
cipal and interest after giving up a sum of Rs. 1,450. A preliminary decree was. 
passed on gist August, 1938. The plaintiff preferred A.S. No. 113 of 1939 to 
this Court which was mainly against the 15th defendant who was also sought to. 
be made liable in addition to those against whom the trial Court had decreed the 
suit. ‘That appeal was allowed to the extent claimed and in that appeal, in addi- 
tion to the 15th defendant, all the other defendants were also parties. In the mean- 
while a final decree had been passed on 14th August, 1941, but after the disposal 
of the appeal by this Court a revised final decree was passed on 6th March, 1943. 
The present appellant, who was the seventh defendant in the suit, was an assignee 
of certain items of the hypotheca from the mortgagor and was impleaded in the 
suit as the owner of the equity of redemption of a part of the hypotheca. ‘Though 
he did not take any steps to invoke the provisions of Madras Act (IV of 1938) during 
the pendency of the suit and the appeal, he applied under I.A. 550 of 1952 for scal- 
ing down the decree by virtue oe the benefits conferred by section 19 (2) of the 
Act, introduced into this enactment by Madras Act (XXIII of 1948). In the lower 
Court various defences were raised. ‘The first of them was that since the decree 
of the trial Court had undergone modification by this Court in A.S. No. 113 of 
1939, the only Court to which an application for amendment can be made is the 
High Court and that forum not having been resorted to, the application to the 
Subordinate Judge was not maintainable. The lower Court found that since the 
decree in the first instance was passed by that Court, it had jurisdiction tp entertain 
the application. The other point raised was whether the appellant was an “ agri- 
culturist”? and that contention was also decided in his favour. But on the third 
contention that the provisions of section 16 (iii) of Madras Act (XXIII of 1948) 
would not enable the appellant to file the application out of which this appeal has 
been preferred the learned Subordinate Judge dismissed the applicaton. The 
point for decision is how far the learned Judge is right. 


Before the addition of sub-section (2) to section 19 of Madras Act (IV of 1938) 
by Madras Act (XXIII of 1948), the legislative provision for the amendment of 
decrees for conferring the benefits given by the Act was only section 19 (1) as it 
stands now. ‘That section provided for an application to amend a decree passed 
before the commencement of that Act, t.e., before 22nd March, 1938, against an 
agriculturist who was entitled to the benefits of the Act. Section 1g (1) is in the fol- 
lowing terms :— 

“ Where, before the commencement of this Act, a Court has passed a decree for the repayment 
of a debt, it shall, on tĦe application of any gay E who is an agriculturist or in respect of 
a Hindu joint family debt, on the applicatiors of any member of the family whether or not he is the 
judgment-debtor or on the application of the decree-holder, apply the provisions of this Act to such 
decree and shall, notwithstanding anything ‘ contained in the Code of Civil Procedure, 1908, amend. 
the decree accordingly or enter satisfaction, as the case may be’”’: s 
If a person did not take advantage of the provisions of the Act in a suit which was 
pending at the time the Act came into force and a decree is passed against him with- 
out such a plea having been put forward, then it was held by a Full Bench in. Srirama 
Reddi v. Srirama Reddi}, that such a person cannot apply under section 19 of the Act. 
In that case though the trial Court had decided the suit before the Act was passed 
the appeal was pending when the Act came into force and the party not having 
pleaded the benefits of the Actin the appellate Court, it was held by the Full Bench. 
that he is precluded from making an application for scaling down of the debt after 
decree was passed. Leach, C.J,. in delivering the opinion of the Full Bench stated 
, 28 follows :— 3 


è å I. (1941) 2 M.L.J. 855 : LL.R. (1942) Mad. 346 (F.B.). 
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“ All questions arising in the appeal other than the question of scaling down can be decided and 
the Serres len open until a report has been received from the trial Court, the application for ce 
down being remitted to that Court for enquiry and report. If this procedure 1s followed the 
decree of this Court will state exactly what the judgment-debtor has to pay, bearing in mind all that 
he is entitled to under the iculturists Relief Act. But if the application is not made before the 
judgment is delivered, it will be too late for a judgment-debtor to raise the question. The judgment 
a AN tances will be the final judgment and the decree must be drawn up in accordance 

erewith ”. ; 

The result of this decision is that if a decree is passed against a judgment-debtor 
without applying Madras Act IV of 1938, then he is precluded from applying under 
section 19 of the Act as it then stood. It was when the state of things were like 
this that sub-section (2) was introduced by Madras Act XXIII of 1948. In the 
Bull as originally published this sub-section was numbered as clause 8. But at the 
time it came into the statute-book, the same clause was numbered as section 10, 
There was no alteration whatever from the original draft as embodied in the Bill 
when the provision became statutorily embodied in section 10 of Act XXIII of 1948. 
Section 10 of Act XXIII of 1948 reads :-— 

“Section 19 of the said Act shall be renumbered as sub-section ( I) of section 19, and after that 
sub-section, the following sub-section shall be added, namely :—(2) The provisions of sub-section (1) 
shall also apply to cases where, after the commencement of this Act, a Court has passed a decree for 
the repayment of a debt payable at such commencement ”. 


In the statement of objects and reasons, with regard to clause 8 we find the 
following note :— 

“ It has been held by the High Court that section 19 which provides for the amendment of decree 
does not apply where the decree was passed after the commencement of the Act. Ina large number 
of cases, owing to ignorance and several other causes, the plea that the Act applied to the debts was 
not taken by debtors before the decree was passed and consequently, they did not get the benefit 
of the provisions of section 19. This clause accordingly makes specific provision for the scaling down 
of decrees passed after the commencement of the Act in respect of debts payable at such commence- 
ment”. oR 


(See page 219 of Part IV-A of Fort St. George Gazette, 1947). 


It is clear from the above statement of objects and reasons that the legislature intend- 
ed that even ifno attempt was made to have the beneficent provisions of the Act 
applied at the time of the passing of the decree, still it is open to the judgment-debtor 
to apply for the amendment of the decree even thereafter. The plain words of sub- 
section (2) of section 19 do not create any complication. Under sub-section (1) of sec- 
tion 19, it is open to the agriculturist to apply for the scaling down of a decree which 
had been passed before the commencement of the Act and when sub-section (2) says 
that the provisions of sub-section (1) shall apply to cases where, after the commence- 
ment of this Act a Court has passed a decree for the repayment of debt payable 
at such commencement, there is no difficulty or ambiguity in holding that this 
beneficent provision can be availed of by an agricultyrist who has defaulted in 
taking advantage of it at the time of the passing of the decree even after the com- 
mencement of the Act, vig., 22nd March, 1938. We would have found no 
difficulty in coming to this conclusion, were ig not for a certain judicial pronounce- 
ment in this Court. It is not now contended that the words “ commencement 
of this Act ” in sub-section (2), refer to the commencement of Act IV of 1938, viZ., 
22nd March, 1938, and not to the commencement of Act XXIII of 1948, viz., 25th 
Janyary, 1949. When once sub-section (2) is engrafted as part of section 1g (1), 
the proper mode of construction is that the Act referred to is the parent Act and not 
the amending Act. This interpretation is not questioned at all. Section 16 of 
Act XXIII of 1948 provides for the amendments to have retrospective effect and it 
may usefully be qucted here :— 

a The amendments made by this Act shall apply to the following suits and proceedings 
namely :— 

(i) all suits and proceedings instituted after the comencement of this Act ; 
(ii) all suits and proceedings instituted before the commencement of this Act, in which no: 


decree or order has been passed, or in which the decree or order passed has not become final, before e 
such commencement ; e . 


iii) all suits and proceedings in which the decree or order passed has not been executed 
satisfied in full before the commencement of this Act: : cima 
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Provided that no ereditor shall be required to refund any sum which has been paid to or rea- 
lised by him, before the commencement of this Act”, 
Clauses (i) and (ii) are not applicable to the facts of the present case. But 
clause (iii) is applicable, because the decree has besn passed but not executed or 
satisfied in full before the commencement of Madras Act XXIII of 1948. It has 
to be noted that section 16 of Madras Act XXIII of 1948 has not heen 
incorporated into Madras Act IV of 1938, but is now on the statute-book 
as a separate - provision which enables the interpretation of those provisions 
of Act XXIII of 1948 which have been engrafted in various places and dovetailed 
in other places in the parent Act, Madras Act IV of 1938. Therefore, im cl&vse 
(iii) of section 16 of Act XXIII of 1948 the words ‘“ commencement of this Act ” 
would mean the commencement of Act XXIII of 1948, viz., 25th January, 1949. 
From the facts above stated, it is clear that the decree in the present case bas been 
passed prior to the 25th January, 1949 ; but it is conceded that the same has not 
been executed or satisfied in full before that date. 

A Full Bench of this Court in Venkatarathnam v. Seshamma', had considered the 
effect of section 16 of Madras Act XXIII of 1948 and laid down that clauses (ii) 
and (iii) are entirely independent anc are intended to provide for different situa- 
tions. A reading of the two clauses together would suggest that clause (iii) would 
apply exclusively to executable decrees or orders which, though they have become 
final before the commencement of the Act, are stil] in the stage of unfinished execu- 
tion and in the stage at which satisfaction is not fully received. The facts of that 
case show that before the enactment of Act XXIII of 1948, there was an application 
for applying the provisions of Act IV of 1938 and there was a final order thereon. 
But after the coming into operation of Madras Act XXIII of 1948, s*nce there were 
some more liberal provisions introduced by that Act, the agriculturist-judgment- 
debtor applied to avail himself of thse more libera] and beneficent provisions and 
it was held that he was entitled to do so. At page 499 of the geport, the Full 
Bench expressed the following opinion :— 

“ But in clause (iii), the words ‘in which the decree or order passed has not become final do 
not occur. It is quite general and is applied to all suitsand proceedings in which the decree or order 
passed has not been executed or satisfied in full before the commencement of this Act, so that, it seems 
to apply to decrees or orders, even if they had become final before the commencement of the Aet, 
provided the decree or order has not been executed or fully satisfied. The view taken by the learned 
Judges in the Civil Miscellaneous Appeals, already referred to, was that, while the two clauses are 
independent, clause (iii) has no application to proceedings 1n which the decrees and orders have 
become final before the commencement of the Act. It is this view which is also pressed now before 
us by the learned Advocate for the Respondent. While we agree with the learned Judges in 
holding that the two clauses are independent, we are unable, with great respect, to accept the view 
that clause (ii) applied only to cases in which the decrees and orders have not become final. If the. 
decree or order has not become final before the commencement of this Act, clause (ii), in our 
opinion, scems to be unnecessary and as such the case would be covered by clause (i) ”. 

From these observations it is clear that in a case like the present the judgment- 
debtor is entitled to apply under sub-section (2) of section 19. But it is urged 
before us by the learned counsel for the respondent that the opening words of section 
16 of Act XXIII of 1948, niz., the anfendments made by this Act “shall apply to 
the following suits and proceedings”, mean that only such of the mere liberal 
and beneficent provisions newly introduced have got retrospective application and 
not the provisions already in existence. For example it is contended that Expla- 
nation ITI to section 8 of Act IV of 1938 gave a different interpretation to the words 
“ came creditor ” and “ same debtor.’ and it is only the new alterations that would 


have retrospective effect. 
On the other hand, for the appellant it is argued that sub-section (2) of section 
19 is very clear and general in its terms so that by its introduction, even if a pary 
did not take advantage of the provisions of section 19 as it stood prior to Act XXIII 
of 1948, still, after the introduction of sub-section (2), he can take advantage of 
the same. Learned counse? for the respondent invited ovr attention to a decision 
of Subba Rao and Somasundaram, JJ. in Narayana Chettiar v. Annamalai Chettiar? 
EEE ee 





I. (4952) 1 M.L J. 264: LL.R. (1952) Mad. 2. (1953) 2 M.L.J. 174. 
492 (F.B.). 
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where the learned Judges took the view that a party who had an opportunity of 
getting the beneficent provisions of the Act applied to him before the amendment, 
but did not avail himself of the same, is disentitled to invoke the provisions of sub- 
, section (2) after the amendment. They say as follows :— 


“ Having regard to the scope of section 16 of Act (XXIII of 1948) we are inclined to hold that 


despite the amended section 19 (2) of the Act the position of a party who did not raise the plea 
oes the Agriculturists Relief Act after the satd Act came into force 1s not different from that laid 
down by the Full Bench in the aforesaid decision. Srirama Reddi v. Srirama Reddi! ”. 


We are afraid we cannot with respect accept this view. This view is directly 
opposed to the statementof objects and reasons which we have extracted above. 
As we have already stated, one cannot escape from the plain meaning of the words 
contained in svb-section (2). Apart from the statement of objects and reasons, 
we do not find any difficulty in holding that sub-section (2) of section 19 is appli- 
cable to cases like the present, and the retrospective nature of that sub-section as 
contemplated by clause (iii) of section 16 of Act XXIII of 1948 cannot be restricted . 
or circumscribed by any other clause in that section. The same view has been 
expressed by us in L.P.A. No. 117 of 1949 and by one cf us in C.M.A. No. 143 of 
1949. Weare therefore of opinion that the appellant is entitled to apply for 
scaling down vader section 19 (2) of Madras Act IV of 1938. 


Mr, Manavala Chowdry for the respondent then wanted to justify the decision 
of the lower Court, which dismissed the application on the ground that the same 
should have been made to this Covrt and not to the Subordinate Judge. ‘The 
decision in Gangaraju v. Ramayya*-is clear authority for holding that even where 
an appellate Court has either confirmed or modified a decree of the trial Court, 
still the Court to which an application under section 19 has to be made is the Court 
of first instance which passed the decree. We do not find that in Veerappa Chettiar 
v. Sivagami Achi? the principles laid down in Gangaraju v. Ramayya? have in any 
way been disscrsted from. Following Gangaraju v. Ramayya* we hold that the proper 
Court to which the application should be made is the Subordinate Judge’s Court. 


It is not urged before us that the appellant is not an agriculturist and on that 
point we agree with the lower Court. In these circumstances the order of the 
lower Court is set aside and the application is remanded back to the Svbordinate 
Judge for disposal according to law. Costs of this appeal will abide and follow the 
result. 

K.C. l — Order set aside and 

application remanded. 


IN THE HIGH COURT OF JUDICATURE AT MADRAS. 
ERESENT :—MR. Justice RAJAGOPALA AYYANGAR. 
Mino: T. Thangavelu alias Subramanian, by next friend 


and natural father K. Vedamurti Mudaliar , .. o Appellani* 
v. è 
S. Vadamalai Mudaliar and others. .. Respondents. 


Civil Procedure Code (V of 1908), Order 6, rule 17—Prope stage for amendment—Reliefs, nature of — 
Whether reliefs sought could be rect ai any stage. 


A plaint could, under Order 6, rule 17, Civil Procedure Code, be amended at any stage and 
undoubtedly a suit after remand continues to be a suit within the meaning of Order 6, rule 17 and 
it could not be said that an oy ig Judge exceeded his jurisdiction in remanding and directing an 
amendment to be effected by the trial Court instead of granting it himself. _ 

Where in a suit by a plaintiff for partition of joint family properties impleading to the suit defen- 
dants, sons of coparceners, against an usufructuary mortgagee of the properties of the joint family 
which vested in the Official Receiver owing to the insolvency of the original members of the coparce- 
nery, on the question of amending the plaint for proper reliefs : 

e 
I. í ae 2 M.L.J. 855 : I.L.R. (1942) Mad. Mad. ae À 
346 (F.B.). 3. (1941) 2 MLJ. 1064. Dooa 
2. (1939) 1 M.L.J. 329: I.LR. (1939) é i 


* A.A.O. No. 2 of 1952. 5 12th Jul% 1954-¢ 


~/ 
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Held, that as the plaintiff wanted his share of the joint family properties agreeing to pay his share 
of the debt due to the mortgagee, which had been discharged by Ist defendant, in the circumstances, 
ing to a mistaken impression of the law he framed a suit as one purely for redemption of the 
original mortgage, there was no necessity to penalise him by driving him to a separate suit for failure 
to seek the proper relief in his earlier suit. amendment can be allowed for the purpose. 


Appeal against the order of remand of the Court of the Subordinate Judge 
of Tiruchirapalli dated the gist August, 1951 and made in A.S. No. 51 of 1951 
preferred against the decree of the Court cf the District Munsif of Tiruchirapalli 
in O.S. No. 489 of 1947. 


T. &. Subramania Pillai for Appellant. ° 
S. Ramachandra Aiyar and G. M. Alagarswami for Respondents. 








The Court delivered the following ; 
JupcmentT.—This is a Civil Miscellaneous Appeal against an order of remand 


‘passed by the learned Svbordinate Judge of Tiruchirapalli. The first defendant 


is the appellant in this Court. 


The facts of the case lie in a narrow compass. One Subramania and his brother 
Srinivasa were the original owners of the property, the subject-matter of this 
litigation, which is R.S. No. 137/2, of an extent of 2 acres and ro cents. Subramania 
had a son who is the plaintiffin this action ; and the sons of Srinivasa are defendants 
2 and 3. Subramania and Srinivasa had execvted a vsufructuary mortgage on 
the 13th of December, 1916, in favour of one Arumugha. While the mortgage was 
subsisting and the vsufructuary mortgagee was in possession, Subramania and 
Srinivasa were adjudicated insolvents on the and of May, 1919, in I.P, No. 4 of 1919. 
Subsequent to the adjudicaticn the present plaintiff, the sop of Subramania, filed 
a suit for partition of the joint family properties impleading to that suit as defendants 
the present defendants 2 and 3, several of the alienees of the family properties, 
Arumugha, the usufructuary mortgagee, as well as the Official Receiver in whom 
the share of Subramania and Srinivasa had vested by reason of the adjudication. 
The suit did nat go to trial but was compromised and a preliminary consent decree 
was passed in the actior. So far as the suit against the Official Receiver was con- 
cerned, it was withdrawn, while provision was made for the discharge of the debt 
due to Arumugha. A final decree was passed in the action and properties were 
divided by metes and bounds and possession of the respective shares was delivered 
to the present plaintiff and defendants 2 and 3. Arumugha was not satisfied with 
the provision made for him under the compromise decree and he accordingly filed 
O.S. No. 145 of 1927 to'set aside the compromise decree in O.S. No. 30 of 1922. 
But this suit also was compromised with the result that the amount due to him was 
ascertained and he was satisfied with this decree. Subsequent thereto, the Official 
Receiver sold the property that vested in him being the shares of Subramania and 
Srinivasa in R.S. No. 137/2 to the present appellant who is the first defendant in 
the action. This ptirchase was in 1930 and was subject to the usufructyary mort- 
gage in favour of Arvmugha, Some®years after the purchase from the Official 
Receiver, the first defendant redeemed Arvmugha’s mortgage in or about 19 
and entered into possession of the property. The present suit is, as stated before, 
by Subramania’s son, as plaintiff, for the recovery of his one-third share of the suit 
propery after discharge of his one-third share of Arumugha’s mortgage which 

been discharged by the first defendant. Defendants 2 and 3 claim to be put 
in possession, of their one-third share of the suit property offering to pay their one- 
third share of Arumugha’s debt. 


The first defendant who got into possession of the entire property raised certain 
technical defences which were mainly two ; the first was that by reason of the sale 
by the. Official Receiver in 1930 already referred to not merely the share of Subra- 
mania and Srinivasa but also their right to sell their son’s shares for the discharge 
of their debts also passed,to the purchaser by reason of which he claimed to be 


entitled to the full extent of the broperty and not merely to a third. The second 
defence vas that the syit as framed being one for redemption was not maintainable 
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because it was not a case of a mortgagee purchasing a portion of the mortgage, 
but a case of a purchaser of the equity of redemption of a portion af the mortgaged 
“property redeeming the entire mortgage in which event he contended that the 
proper frame of the suit was one for partition with adjustments of the equities bet- 
* ween the parties The trial Court overruled these contentions and granted to the 
plaintiff the right of redemption which he claimed. The first defendant, the 
appellant here, preferred an appeal to the lower appellate Court and the learned 
Judge rejected his first contention as regards the quantum of the interest which 
vested in him but ypheld his other plea as to the nature of the suit which the plaintiff 
had*to bring in order to obtain the rights to which he was entitled bvt he held that 
in substance the plaintiff had prayed for the proper reliefs though the wording of 
the plaint might be defective. He accordingly remanded the suit to the trial Court 
for the purpose of enabling the plaint to be amended so as to claim relief for partition 
with the adjustments of equities and he directed each party to bear his own costs 
up to the date of his judgment. The first defendant has filed this appeal against 
the order of remand. 


The main contention that has been urged before me is that the order of remand 
was incompetent because though the learned Suberdinate Judge had power to 
direct an amendment of the plaint himself, he had na power to direct the trial 
Court to permit an amendment or to carry out an amendment. I do not agree 
that this is a correct position in law. A plaint could, under Order 6, rule 17, Civil 
Procedure Code, be amended at any stage and undoubtedly a suit after remand 
continues to be a suit within the meaning of Order 6, rule 17, Civil Procedure Code. 
I do not therefore see any point in the objection raised that the learned Sybordinate 
-Judge exceeded his jurisdiction in directing an amendment to be effected by the 
trial Court instead of granting it himself. 


The second point that is raised is that the proper course for the learned Subordi- 
nate Judge, oncé he accepted the technical objection raised by the -first defendant, 
was to direct or allow the plaintiff to file a fresh suit for. the relief which he claimed 
and not to convert one suit into a suit of a different nature by the amendment which 
he has directed the trial court to make. Here also it is a matter entirely for the 
discretion of the Court and if the lower appellate Court thought that multiplicity 
of proceedings could be avoided by the course which he took, I do not feel called 
upon to interfere, but, apart from this, there can be no doubt at all that the relief 
which the plaintiff claimed in the suit was really partition. He wanted his share 
of the suit property agreeing to pay his portion of the debt due to Arumugha which 
the first defendant had discharged. In the circumstances, if owing to a mistake 
or ignorance of Jaw he framed the suit as one purely for redemption he cught not 
to be penalised by being driven to a different suit. I therefore agree that the course 
adopted by the leared Subordinate Judge was the only proper one to take in the 
circumstances. 


Mr. Subramania Pillai, the learned counsel’ for the appellant, made some 
attempt to argue that the entirety of the proBerty in R.S. No. 137/2 vested in him 
by reason of the purchase from the Official Receiver, but I did not understand 
him to be very serious in this argument having regard to the several decisions of 
this Court as well as the Judicial Committee in regard to what passes at a sale by the 
Official Receiver after a partition in a joint family, ` 


_ There are no other points in the appeal which fails and is dismissed with costs 
of the first respondent. 


K.C. r Appeal dismissed. 
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IN THE HIGH COURT OF JUDICATURE AT MADRAS, 


PRESENT :—Mr. P. V. RayaMannar, Chief Justice AND Mr. Justice Soma- 
SUNDARAM, 


V. S. Shanmuga Mudaliar l -» Appellant* 
D. 
Board of Revenue, Madras and another .. Respondents. 


Stamp Act (II of 1899), section 57—Document of partition not co rectly stamped—Levy of duty and pegaliy— 
Appeal to Bee of Revenue—Confirmation—Wnit of certiorari to High Court—High Court’s order a 
ths Board’s visw—Further writ—High Court’s judgment ‘declaring prior order as jdnude ation of correciness of 
stamp duty— Whether writ of mandamus possible. 


For want of stamp on a document the Revenue Divisional Officer levied on the plaintiff a 
stamp duty and penalty. Against the levy, the plaintiff appealed to the Revenue Board which 
dismissed it on the ground that there was no reason to interfere with the order of the officer. On an 
application for a writ of certiorari to the High Court, the High Court dismissed it on the ground that 
the order of the Board was not contrary to principles of natural justice. Ona further application 
to the High Court by the party for a writ of prohibition or any other writ to restrain the Board from 
enforcing the stamp duty and penalty, the judge who heard it passed an order declaring that the 
result of the previous writ of certiorari should be deemed to be a conclusive adjudication of the 
matter namely the correctness of the stamp duty levied. 


Held, that the result of the prior dismissal of the writ could not have the effect of an adjudication 
as to the correctness of stamp duty. The High Court ought to have directed the Revenue Board, 
under section 57 of the Stamp Act, to make a reference to the High Court. The only course left now 
would be to issue a writ of mandamus to the Board to refer to the High Court the matter under section 
57 of the Stamp Act.. 


Chief Controlling Revenue Authority v. Maharashtra Sugar Mulls, Ltd., (1950) 2 M.L.J. 564: 
(1950) S.C.J. 444 : (1950) S.C.R. 536 (S.C.), followed. 


Appeal under Clause 15 of the Letters Patent against the order ef the Hon’ble 
Mr, Justice Subba Rao, dated 27th July, 1951 and made in C.M.P. No. 5022 of 
1950, petition for issuing an order by way of prohibition or otherwise forbidding 
the Board of Revenue and the Tahsildar of Wandiwash from enforcing the stamp 
duty and penalty on the ground of the imposition being illegal, ultra vires and 
a nullity (L. Dis. L. 2844 of 1950 on the file of the Board of Revenue, Madras-B.P. 
Rt. No. 2096 of 1950 on the file of the Board of Revenue, Madras, R.C.F. No. 6657 
of 1949, dated 19th September, 1949, on the file of the Revenue Divisional Officer, 
Cheyyar, North Arcot District). 


N. R. Raghavachariar for Appellant. 
Special Government Pleader (V. V. Raghavan) on behalf of the State. 
' ‘The Judgment of the Court was delivered by 


Rajamannar, C'.7.—This appeal against the judgment of Subba Rao, J., arises 
out of the levy of stamp duty and penalty by the Revenue Divisional Officer, Cheyyar, 
on a document on the ground that if was a partition deed. There was an appeal 
filed against the order of the Revenue Divisional Officer to the Board of Revenue 
who dismissed it on the ground that there was no reason to interfere. To quash 
the said order of the Board of Revenue, ther: was an application for a writ of certiorari 
to this Court, but this Court dismisscd the application on the ground that the 
order of the Board of Revenue was not contrary to the principles of natural justice. 
Thereafter the appellant approached the Revenue Board | for a revision ofits previous 
order, but the Board rejected the petition. Thereupon the appellant filed another 
application to this Court for a writ of prohibition or for such other appropriate order 
to restiain the Board of Revenue from enforcing the stamp duty and penalty. 
That application was dismissed by Subba Rao, J., on the ground that the result 
of the dismissal of the prior application for certiorari should be deemed to be that 
there was a final adjudicatfon that the stamp Cuty imposed by the Revenue Divi- 


sional Officer was correct. 
è 








° * b.P.A. No. 133 of 1951. 16th July, 1954. 
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With respect to the learned Judge, we think that the result of the dismissal 
of the prior application could not have the effect of an adjudication as to the correct- 
ness of the stamp duty. Though the order of the Revenue Board may not be 
, quashed by a writ of certiorari, it was certainly open to this Covrt to have directed 
the Revenue Board to make a reference to this Court under sec.ion 57 of the Indian 
Stamp Act. This Court on the prior occasion was not inclined to pass such an 
order. The decision of the Supreme Court in Chief Controlling Revenue Authority v. 
Maharashtra Sugar Mills, Lid.1, which has direct hearing on the facts of this case 
is ample authority for the position that in an appropriate case this Court can and 
ovght to issue a writ in the nature of mandamus to direct the Board of Revenue 
to make a reference to this Court. We are of opinion that that is the course that 
should be followed in this case. On this application we cannot go into the merits 
of the levy of the stamp duty or penalty. 


We hereby direct the Board of Revenue to refer the case with its own opinion 
thereon, under section 57 of the Indian Stamp Act, for the decision of this Court. 
The appeal is allowed and there will be an order accordingly. 


K.C. ° — Appeal allowed. 
IN THE HIGH COURT OF JUDICATURE AT MADRAS. 


PRESENT :—MR. P. V. RAJAMANNAR, Chief Justice AND MR. JUSTICE SOMA- 
SUNDARAM. 


Messrs. Malahar Roadway Service, Kozhikode .. Appellant* 
v. 
The State of Madras represented w the Secretary, Home , 
Department and others .. Respondents. 


Motor Vèhilles Act (IV of 1939)—Transport Authorities— Jurisdiction to investigate charge against bus- 
conductor of overloadiftg—tlf barred by acquittal on a technical ground by criminal Court of the accused of that 
charge—Right of Transport Authority to investigate and come to a finding. 

Where a bus conductor was acquitted on a technical ground, namely, that the prosecution 
had not proved by the production of the G Permit the sanctioned capacity of the bus, 


Held, that the acquittal in such circumstances would not amount to a positive finding by the 
criminal Court that the accused was not guilty of the offence of having overloaded the Baa In 
spite of such technical acquittal it was open to the Transport Authorities if satisfied on the material 
before them to hold that there had been overloading. 


D'Siloa v. Regional Transport Authority, (1952) 1 M.L.J. 35: I.L.R. (1952) Mad. 692, distinguished. 
Appeal under clause 15 of the Letters Patent against the order of the Hon’ble 
Mr. Justice Rajagopala Ayyangar dated 15th January, 1954 and made in the 
exercise of the Special Original Jurisdiction of this Court in Writ Petition No. 641 
of 1952 presented to the High Court under Article 226 of the Constitution of India 
to issue a writ of certiorari calling for the records relating to G.O.R. No. 2036 
A dated 11th August, 1952, of the Government of Madras, R. No. 10029/A1/ 
1952, dated end June, 1952, on the file of the Central Road Traffic Board, Madras 
and R. No. 4475/A1/51, dated 2nd July, 1951, on the file of the Regional ‘Trans- 
port Officer, Kozhikode and quash the orders therein. . 


T. Chengalvarayan for Appellant. x 
The Special Government Pleader (V. V. Raghavan) for the State. 


The Judgment of the Court was delivered by 

Rajamannar, C..7.—In our opinion, this appeal’must be dismissed. But we would. 
prefer to rest our decision on the merits. The main point of the appellant before 
us was that the prosecution of the conductor who was in charge of the bus on the 
material date ended in an acquittal, and therefore applying the principle of the 
decision in D’Silva v. Regional Transport Authority*¢ the,order of suspension by the 
a a Gn 


I. (1950) 2 M.L.J. a (1950) S.G.J. fF (1952) 1 Md.J. 35: I.L.R. (1952) Mad. ». æ 


444 : 1950 S.C.R. 536 (S . 
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‘Transport Authority should be vacated: The learned Judge whose order is under 
appeal, on a careful consideration of that judgment, held that it did not compel 
him to hold that the order of the Transport Authorities was illegal or void, because 
there was no finding by the Magistrate that there had been no over-crowding. The 
acquittal was on a technical ground, viz., that the prosecution had not proved 
by the production of the G Permit the sanctioned capacity of the vehicle. e An 
acquittal in such circumstances cannot amount to a positive finding by the criminal 
Court that the accused is not guilty of the offence. In our opinion, inspite of such a 
technical acquittal, it would be open to the Transport Authorities if satisfied on the 
material before them to hold that there had been overloading. On this ground, 
we agree that the appellant has no case. It is not necessary to deal with the other 
points arising out of the judgment under appeal. 


The appeal is dismissed with costs. Advocate’s fee Rs. 100. 
K.C. ——— Appeal dismissed. 


IN THE HIGH COURT OF JUDICATURE AT MADRAS. 
PRESENT :—Mnr, JusTice RAJAGOPALA AYYANGAR. 
Rangaswami Goundan alias Chinna Goundan .. Appellant* 


U. 
K. R. Rangai Goundar -> Respondent. 
Civil Procedure Code (V-of 1908), Order 2, rule 2, sub-clauses (2) and (3)—-Construction of. 
Sub-clause (2) of Order 2, rule 2, Civil Procedure Cgi» has to be read in conjunction with clause 
{3) which is really explanatory of what is contained i ¢ first sub-clause. 


Sub-clause (3) contemplates only cases where a person would be entitled to more than one 
relief cumulatively, for it sets out cases where a person is entitled to sue for all the reliefs, but sues 
only for one of them. Itdoes not apply to a case where a party is entitled to only one out of 
several reliefs and where he cannot have all of them simultaneously. ° 


A person entitled to more than one relief in respect of the same cause of action must sue for all 
or any of such reliefs, but if under an instrument under which he claims he can only sue for one of two 
or more alternative reliefs, then the bar under Order 2, rule 2 does not apply. It is not the mere exist- 
ence of more than one relief only that brings the bar under Order 2, rule 2 into operation. 


If he is entitled to more than one cumulative relief, but sues for only some of those reliefs and 
does not choose to sue for the remaining reliefs then his right to sue for the latter reliefs is barred 
under Order 2, rule 2. Ifon the other hand he is entitled to only one relief out of several alternative 
reliefs and he sues for one of thèm his remedy to sue for other alternative reliefs is not barred, for he 
cannot be said to have been entitled to more than one relief. 


Shripad v. Sidram, I.L.R. (1950) Bom. 421, referred and followed. 


Appeal against the Order of the District Gourt of Coimbatore, dated 25th 
August, 1952 and made in A.S. No. 75 of 1952, preferred against the decree of the 
Court of the Subordinate Judge of Coimbatore in O.S. No. 458 of 1949. 


R. Viswanatharefor Appellant. ? 
T. V. Balakrishnan for Respondent. 


The Court delivered the following 


,~JUDGMENT.—The defendant is the appellant in this Court and the appeal is 
directed against an order of remand passed by the learned District Judge of Coim- 
batore. ‘The question for consideration is as to the proper construction of Order 2, 
rule 2, Civil Procedure Code. The facts necessary to appreciate the point raised 
lie in a very narrow compass. The defendant who is the appellant here, executed 
a usufructuary mortgage in favour of the plaintiff-respondent on 21st September, 
1944, for a sum of Rs. 1,000 and under the terms of this document the mortgagee 
was to continue in possession for a period of nine years and the mortgage was to be 
discharged by the mortgagee appropriating to his yse the income to be derived 
from the property. But the mortgagor did not admittedly deliver possession of the 


= . property to the mortgagee. Consequently the mortgagee filed O.S. No. 304 of 
ee a RR eas a EE ee ea 
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1948 for the recovery of the consideration which he paid to the mortgagor. This 
suit was defended on the ground that a svit for recovery of the consideration was not 
maintainable, bvt that the plaintiff, that is the mortgagee, should institute a suit for 
recovery of possession. This plea of the defendant was accepted and the suit O.S. 
"No. 304 of 1948 was dismissed. In accordance with the objection raised to the 
previpus suit by the mortgagor, the mortgagee has filed the present suit for possession 
of the mortgaged property. Several defences were raised to this action on the 
merits and along with them a preliminary objection was raised that the suit was not 
maintainable on the ground that it was barred under Orde: 2, rule 2, Civil Pro- 
cedure Code. 


This issue about the applicability of Order 2, rule 2 to the present case was 
tried as a preliminary issue and the learned Subordinate Judge of Coimbatore 
dismissed the suit upholding the preliminary point raised by the defendant. The 
plaintiff thereupon appealed to the District Court and the learned District Judge 
has reversed this judgment and decree of the learned Subordinate Judge holding 
that the suit was not barred and has remanded the suit for trial to the Subordinate 
‘Court. It is as against this order of remand that the defendant has preferred this 
appeal to this Court. 


Notwithstanding that the defendant raised, this objection about Order 2, rule 2, 
he placed before the Court no evidence regarding the pleadings in the previovs 
action. The plaint in O.S.No. 304 of 1948, which is the whole basis of this plea 
or objection under Order 2, rule 2, was not made available to the Court, but he was 
content to preceed upon the statement in the plaint regarding the nature of the 
previous action and it is on this basis that both the trial Court as well as the District 
Court on appeal have proceeded with the matter. I consider that this was a most 
unsatisfactory procedure to have adopted. When a party takes a defence like an 
objection under Order 2, rule 2 or of res judicata, itis essential that he should place 
before the Court the best evidence to support such a plea. In the case of-res judi- 
cata it has becn repeatedly held both by the High Court and by the Privy Council 
that it is essentidl that the party pleading it should place before the Court the judg- 
ment in the previous action as well as the pleadings so as to focus the attention of 
the Court on the pleadings in the previous case, the issues raised as well as the deci- 
sion rendered on them. Similarly in the case of an objection under Order 2, rule 2, 
it is essential for the Court to know what exactly was the cause of action which was 
alleged in the previous action in order that it might be in a position to appreciate 
whether the cause of action alleged in the second suit is identical with the one that 
‘was the subject-matter ¿f the previous action. In the absence of these pleadings, 
the defendant ought not to have been permitted to raise this objection under Order 2, 
rule 2. 


But, even on the footing that it was open to the defendant to have raised this 
issue, I do not consider that there are any merits in this plea. Jhe question that 
has been mooted is as to whether Order 2, rule 2, Civil Procedure Code, is applicable 
to cases where on a single cause of action a part$ is entitled to more than one telief 
in the alternative and he chooses to pursue one of these alternative remedies in a 
previous action and having failed in it desires to agitate his right to the other relief. 
Mr. Viswanatha Ayyar, learned covnsel for the appellant, placed strong reliance 
upon the language of sub-clause (2) of Order 2, rule 2, which runs as follows :— 

“Where a plaintiff omits to sue in respect of, or intentionally relinquishes, any portion of his 
claim, he shall not afterwards sue in respect of the portion so omitted or relinquished.” 
His contention is that the expression “‘ claim” in the sub-clarse would include 
every relief which it would be open to a party to claim on any single cause of action 
whether it be cumulative or in the alternative. But, in my opinion, sub-clause (2) 
has to be read in conjunction with sub-clause (3), which is really explznatory of 
what is contained in the first sub-clause. Sub-clause (3) reads as follows : 


erson entitled to more than one relief in respect of the same c@use of action may sue for all 


“A 
or any of such reliefs ; but if he omits, except with the leave of the Court, to sue for all such reliefs, Š 
8 


he shall not afterwards sue for any relief so omitted.” . 
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This sub-clause contemplats only cases where a person wovld be entitled to more 
than one relief cumulatively, for it s.ts out cases where a person is entitled to sue 
for all the reliefs, but sues only for one of them. It does not apply to a case where 
a party is entitled to only one ovt of several reliefs and where he cannot have all, 
of them simultaneously. A construction similar to the one which I consider is 
correct was adopted by a Division Bench of the Bombay High Court in Shrigad v. 
Sidram!, Rajadhyaksha, J., delivering the judgment of the Bench, dealing with a 
case where a party was entitled to alternative reliefs on a single cause of action but 
has filed previously a suit only in respect of cne of the reliefs, and the bar of Order 2, 
rule 2, in respect of the second action says : T 

** Now looking at the plain wording of Order a, rule 2, sub-rule (3), it seems to us that the proper 
construction to be placed on that sub-rule is that a person entitled to more than one relief in respect 
of the same cause of action must sue for all or any of such reliefs ; butif under an instrument under 
which he claims he can only sue for one of two or more alternative reliefs, then bar under Order 2, 
rule 2 does not apply. It is not the mere existence of more than one relief only that brings the bar 
under Order 2, rule 2 into operation. If he is entitled to more than one cumulative relief, but sues 
for only some of those reliefs and does not choose to sue for the remaining reliefs, then his right to sue 
for the latter reliefs is barred under Order 2, rule 2. If, on the other hand, he is entitled to only one 
relief out of several alternative reliefs and he sued for one of them, his remedy to sue for the other 
alternative reliefs is not barred, for he cannot be said to have been entitled to more than one relief.’” 


I respectfully agree with this construction ef Order 2, rule 2. 


In this view, the judgment of the learned District Judge is carrect and the 
appcal fails and is dismissed with costs. Leave refused. 
R.M. — Appeal dismissed. 


IN THE HIGH COURT OF JUDICATURE AT MADRAS. 


PRESENT :—MR. JUSTICE KRISHNASWAMI NAYUDU. 


Sait Balumal Dharmadas Firm Bankers represented by partner * ° 
Bolumal Dharmdas, Bezwada : °. <Appellant* 


v. ; 
Goliapudi Venkata Chelapathi Rao and another .. Respondents. 


Evidence Act (I of 1872), section 92, proviso (6)—Scope of. 

What is prohibited under section 92 of the Indian Evidence Act is that evidence of any oraË 
agreement or statement shall not be admitted so as to contradict, vary, add_to or subtract from the 
terms of a document. Proviso (6) is one of the exceptions to this prohibition, under which it would 
be possible for one to establish by oral evidence that the language of a document is not what it purports. 
to be, as it is unrelated and contrary to existing facts of which oral evidence can be given under the 
Proviso. Evidence of surrounding circumstances under which the document was brought about 
may be given to show that the transaction is not what it appears to be and that the apparent tenor- 
is not its real character. It would not be permissible to have oral evidence of the parties or the attest- 
ing witnesses or the scribe to show that at the time of the execution of the document the parties agreed 
as between themselves that a document will not be a transfer deed as it purports to be, but only a 
document of security. But the same result, namely, to show that the transfer was only -given as 
security and did not cgnstitute an absolute transfer, may be shown by evidence both from the document 
and de hors the document by other facts. 

Martand Trimbak v. Amritrao Ragojirao, {1925) I.L.R. 49 Bom. 662, differed. 


Balkishen Das v. W. F. Legge, (1899) L.R. 27 I.A. 58: 1.L.R. 22 All. 149 (P.C.) and Narsingerji v. 
eea Rayanim Garu, (1924) 47 M.L.J. 809 : L.R. 51 I.A. 309: I.L.R. 47 Mad. 729 (PF.G.), 
referred. 


Appeal against the decree of the Court of the Subordinate Judge of Vijayawada. 
in A.S. No. 226 of 1946, preferred against the decree of the Courtef the District 
Munsif of Vijayawada in O.S. No. 385 of 1945. 

T. Krishna Rao and M. G. Kamath for Appellant. 

Konda Kotayya, D. Narasaraju and K. B. Krishnamurthi for Respondents. 

The Court delivered the following 


* Jupcment.—This appeal Aarises in a suit-on a pronote: for Rs. 1,400, dated 
24th July, 1942, executed by the defendants in the plaintiffs’ favour. The defen- 





t. LL.R. (1950) Bom. 421. 
S.A. No. 2342 of 1950. 7th May, 1954. 
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dants denied liability as they stated that the pronote was brought about in the 
following circumstances. The 2nd defendant obtained a decree against one Kana- 
kam in O.S. No. 94 of 1938 on the file of the District Munsif’s Geurt, Vijayawada 
for Rs. 2,000 with a charge on his immoveable properties. On 31st December, 
%939, the and defendant transferred the decree by a registered document, the 
arrangement being that the transfer of the decree was a security for-moneys to be 
advanced by the plaintiffs from time to time for the purposes of his trade. It 1s 
the defendants’ case that a sum of Rs. 600 was paid, which was mentioned as the 
consideration for the transfer deed, and that as part of the arrangement the 2nd 
-defenflant should look after the execution of the decree and recover the amount, 
thovgh the decree had been transferred to the plaintiffs, that execution proceedings 
were stated in the name of the pleintiffs’ firm and -the property was brought to 
sale and that the 2nd defendant was the highest bidder and he paid 25 per cent. 
of the sale price and, as regards the balance of 75 per cent. amounting to Rs. 1,400, 
the plaintiffs advanced the sum of Rs. 1,400 to the gnd defendant for depositing 
the same into Court and the suit pronote was then taken by the plaintiffs for the 
said amount by way of security and the plaintiffs would not be‘entitled to enforce 
it in case the sale was confirmed. Subsequently the sale was confirmed end the 
plaintiffs also drew from Court the sum of Rs. 1,400 deposited, the defendants 
contending that the pronote is no longer enforceable. 


The plea that the transfer deed Exhibit D-3 was only by way of security was 
not gone into by the trial Court, as oral evidence to ascertain the intention of the 
parties was held not admissible under section g2 of the Indian Evidence Act and 
the trial Court passed a decree as prayed fur. An appeal was filed and the learned 
Subordinate Judge of Bezwada disagreed with the view taken by the trial Court 
as regards the admissibility of the oral evidence and remanded the suit to the 
lower Courtor findings being given on the agreements pleaded by the defendants. 
As against the sail order of remand, C.M.A. No. 128 of 1948 was filed by the 
plaintiffs in the High Court and Raghava Rao, J., before whom the appeal came, 
set aside the order of remand and directed the appeal to be disposed of in the light 
of his judgment. Raghava Rao, J., was of the opinion that 


“« While oral evidence of an intention that the sale deed should operate as a deed of security is 
inadmissible, evidence of surrounding circumstances to show in what manner the language of the 
document is related to existing facts is certainly admissible evidence of circumstances such as the 
lowness of the amount for which the transfer deed was executed and the fact that the execution was 
entirely in the hands of the second defendant which are referred to by the learned District Munsif 
as circumstances which would very greatly weigh with him but for his view...... that oral evidence 
of such circumstances is prohibited by law.” 


‘The learned Judge relied on the rulings in Balktshen Das v. W. F. Legge’ and Nar- 
singerji v. Parthasarathi Rayanim Garu?. 

After remand, the learned Subordinate Judge examined the oral evidence as 
regards the syrrounding circumstances, for instance, as to the inadequate considera- 
tion and the fact that the execution proceedings were conducted by the second defen- 
dant himself and other circumstances and found that Exhibit D-3 was not an abso- 
lute transfer deed, but was only executed as and by way of security in the circum- 
stances alleged by the defendants and allowed the appeal and dismissed the action. 


It is now urged on behalf of the plaintiffs that the legal effect of the decision in 
Balkishen Das v. W. F. Legget, and Narsingerji v. Parthasarathi Rayanim Garu®, was not 
properly appreciated by the learned Subordinate Judge and he erred in applying 
the principles laid down in the said decisions to the facts of the present case and that 
the oral evidence which was admitted and considered by him was only evidence to 
prove the intention of the parties that the sale deed should operate as a deed of 
security, which, however, was fovud to be inadmissible even by the order of reman 
of this Court in C.M.A. No. 128 of 1948. i 


eee? 
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The present case is sought to be brought within proviso (6) to section 92 of the 
Indian Evidence Act, which prohibits the reception of evidence of any oral agree- 
ment or statement to contradict, vary, add to or subtract from the terms of a con- 
tract, grant or other disposition of property. The exception in the proviso is that 
any fact which shows in what manner the language of a document is related to 
existing facts may be proved by oral evidence. Learned counsel referred +o the- 
decision in Martand Trimbak v. Amritrao Ragoji Rao1, of Macleod, C.J. and 
Coyajee, J., and to the observations of the learned Chief Justice as to the scope 
of the application of section g2 of the Indian Evidence Act. The question that 
arcse in that case was as to whether a document which purported to be “a sale 
was intended to operate asa mortgage and evidence of the surrovnding cireum- 
stances was sought to be adduced to prove the fact that it was really a mortgage, as 
regards which contention, the learned Chief Justice, after extracting proviso 6 to- 
section 92, which says: 

“ Any fact may be proved which shows in what manner the language of a document is related. 
to existing facts ”, - 
observed as follows'at page 671 : 

“ The language of the proviso is rather vague.’ It is true that eivdence of the circumstances 
surrounding a document is admissible ; but it is admissible only for the purpose of throwing light 
on its meaning. It would, we think, not be permissible to consider the surrounding circumstances 
with a view to holding that a document which on the face of it is a sale-deed was intended to operate 
as a mortgage. There must be some limit to the suggestion that the surrounding circumstances 
can always be scrutinised so as to enable the Court to alter or change the nature of adocument to 


something different from what it appears to be. Otherwise there could be no certainty as to the 
proper construction to be placed on a document which to’ all appearance is unambiguous.” 


But neither of the decisions of the Privy Council, viz., Balkishen Das v. W. F. Legge? 
and Narsingerji v. Parthasarathi Rayanim Garu®, appear to have been placed before 
the learned Judges and if the learned Judges hed before them the princjples govern- 
ing such cases as laid down by the Privy Council, it was not likely that they would 
have taken a strict and narrow view of the scope of the proviso 6 to section 92 of” 
the Indian Evidence -Act. 


The leading case on the subject is Balktshen Das v. W. F. Legge*, where two docu- 
ments, a deed of sale of land for value accompanied by a deed cf agreement for re- 
purchase were relied upon to constitute a mortgage by conditional sale and oral 
evidence was sought to be adduced to prove that a mortgage by conditional sale 
was intended by both the documents. It was held that oral evidence for the pur- 
pose of ascertaining the intention of the parties to the deeds was not admissible, 
being excluded by the enactment in section 92 of the Indian Evidence Act and the 
case hed to be decided on a consideration of the documents themselves, with only 
such extrinsic evidence of circumstances as might be required to show the relation 
of the written language to existing facts and there contained in the detd indications 
that the parties intended to effect a mortgage by conditional sale. Oral evidence 
was therefore adgnitted only to the extent of the surrcvnding circumstances as 
was required to show in what manner the language of the document was related to 
existing facts. m 

In Narsingerjt v. Parthasarathi Rayanim Garu®, the question again arose as to the 
reception of oral evidence to show that two documents, a sale and an agreement 
to repurchase, brought about on the same date amounted to a mortgage. The 
dictum laid down in Balkishen Das v. W. F. Legge®, was followed and applied to 
the case and Lord Blansburgh, after examining the surrounding circumstances of 
which oral evidence was admitted as regards the value of the villages that were 
sold for much more than the amovnt of the consideration mentioned in the sale 
deed and other evidence, observed at page 740: 

“Thus informed of the circumstances surrounding the execution of X and U, their Lordships 


are Now in a position to examine thgse documents so as to ascertain from their provisions and 
necessary implications the real n&ture of the transaction to which they give effect.” 





I. (1925) I.L.R. 49 Borfl. 662. ə» 3- (1924) 47 M.L.J. 809 : L.R. 51 I.A. 309 = 
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and further observed at page 742: 

“ Their Lordships do not conceal from themselves the fact that the transaction as phrased in these 
documents is ostensibly a sale, with a right of repurchase in the vendor. ‘This appearance, indeed, 
is laboriously maintained. The words of conveyance needlessly iterate the description of an abso- 

elute interest, and the rights of repurchase bear the appearance of rights in relation to the exercise 
of which time is of the essence. 

But a closer examination of the document discloses their real character.” 


Oral evidence is inadmissible to ascertain the intention of the parties to the terms 
of the agreement. But oral evidence of the circumstances vuder which the docu- 
ment came to be executed would be admissible to ascertain thc real import or the 
nature of the transaction. If the contention of the learned counsel, viz., that the 
oral evidence of the surrounding circumstances must be with a view to explain any 
recitals in the document, but not to contradict them, then under no circumstances 
could it be established that the real import of the d>cuments is not what it appears 
ex facie. The view of Macleod, C.J., that when the terms of the document are 
unambiguous, no evidence even of the surrounding circumstances could be admis- 
sible, since such evidence would be admissble cnly to explain the manner of the 
document, would be nullifying the very object with which proviso (6) to section 92 
was enacted. What was prohibited under section 92 of the Indian Evidence Act 
is that evidence of any oral agreement or statement shall not be admitted so as to 
contradict, vary, add to or subtract from its terms. Proviso (6) is one of the excep- 
tions to this prohibiticen, under which it would be permissible for one to establish 
by oral evidence that the language of the document is not what it purports to be, 
as it is unrelated to and contrary to existing facts of which oral evidence can be given 
under the proviso. The evidence of the surrounding circumstances under which 
the document was brought about may be givea to show that the transaction is. 
not what it appears to be and that the apparent tenor is not its real 
character. The evidence of the surrounding circumstances may be by way 
of showing thatethe sum of Rs. 600 mentioned in Exhibit B-3 is so low 
as not to constitute the sale price to support an absolute transfer, as in this 
case the decree was for Rs. 2,000 and also charged on immoveable properties 
and there was the certainty of the entire amount being realised. Again, oral 
evidence as to execution proceedings having been conducted in the name of the 
plaintiffs’ firm would show that the and defendant had an interest in the decree, 
while otherwise his taking part in the execution proceedings is really unexplaina- 
ble. The evidence of existing facts is therefore admissible in order to show in what 
manner the language of the decument is related to such facts and if such evidence 
discloses that the language of the document cannot be given the meaning and the 
effect which it requires, then the real nature of the document would become esta- 
blished. It would not be permissible to have oral evidence of the parties or 
the attesting witnesses or the scribe to show that, at the time of the execution of the 
document, the parties agreed as between themselves that a document will not be a 
transfer deed as it purports to be, only a document of security. But the same 
result, namely, to show that the transfer was only given as security and did not 
constitute an absolute transfer, may be shown By evidence both from the document 
and de hors the document by other facts. ‘That appears, in my view, to be the scope 
and effect of proviso (6) to section 92, ard it is not possible, therefore, from the 
terms of the proviso and more especially in view of the decisions of the Privy Council 
referred to, to accept the view taken by the learned Chief Justice in Martand Trim- 
bak v. Amritrao Ragoji Rao}, 
Jn the result, the appeal fails and is dismissed with costs. 


Leave granted. 
R.M. Appeal dismissed, 
Se —— 
I. (1925) I L.R. 49 Bom. 662. è e 
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IN THE HIGH COURT OF JUDICATURE AT MADRAS. 
Present :—Mr. Justice GovinpA MENON AND Mr. Justice Mack. 
©. V. Rm. Ramaswami Chettiar and others .. Appellants* 


t. 
A. K. Rm. M. Ct. Chidambaram Chettiar .»  Respondené. 


Specific Relief Act (I of 1877), section 35 and Contract Act (IX of 1872), section 56—Decree for specific 
performance—Contract becoming incapable of performance subsequent to decree—Executton of the decree sought for 


— Practice. 


A decree for specific performance of a contract of sale is in the nature of a preliminary decree 
and the Court that passed the decree has full powers to deal with any point that might arise sub- 
sequently, including if necessary an application for further time. When subsequent to such a decree 
for specific performance the contract become incapable of performance the Court itself which 
passed the decree has ample powers under section 35 of the Specific Relief Act to grant parties on 
application their equitable rights consequent on such supervening facts. 

Abdul Shakur'v. Abdul Rahiman, (1922) 44 M.L.J. 107: I.L.R. 46 Mad. 148, referred. 


Where in a suit for specific performance of a contract of sale of lands in an estate, a decree for 
specific performance was given and subsequent to the decree, before it could be executed, the Madras 
Estates (Abolition and Conversion into Ryotwari) Act, 1948, was passed, the contract has become both 
impossible and unlawful. The Estates Abolition Act clearly divested the title of the proprietor 
and vested it in the Government. It is mpossible ın law for the proprietor to execute any sale deed 
conveying title in those properties. It would also be unlawful for him to do so. 


Reading section 56 of the Contract Act with section 35 of the Specific Relief Act, the procedure 
to be adopted in such cases is for the Court which passed the decree for specific performance to 
declare its own decree void, which it can and should do. 


The equities as regards the resulting rights or damages arising consequent on such declaration 
have to be determined on the facts of each case and no hard and fast rule can be applied. 
Appeals against the Order of the Court of the Subordinate Judge of Devakottat 
dated 8th August, 1952 and made in E.A. Nos. 151 and 152 of 1952 iñ O.S. No. 
93 of 1943 respectively. ° 


R. Gopalaswami Ayyangar for Appellants. 
T. Krishna Rao and S. Ramayya Nayak for Respondent. 


The Court delivered the following 

JupcMeNT.—Appellants in C.M.A. Nos. 656 and 657 of 1952 and C.M.A. No. 
104 of 1953 are the plaintiffs who filed a suit for specific performance and chtained 
a decree. 


Plaintiffs and 1st defendant arc co-shares in some villages plaintiffs being en- 
titled to 4/7 share.and defendants to 3/7 shares. The suit was based on an agree- 
ment executed by the ist defendant on gth October, 1941, to convey the 3/7 share 
to the plaintiffs for Rs. 45,000. It is common ground that on that date the plaintfis 
were in enjoyment of the whole village under an agreement for enjoyment by rota- 
tion for a period ‘proportionate to the respective shares. 


Plaintiffs’ suit O.S. No. 93 of 1443 for specific performance of this agreement 
was decreed on 30th December, 1944, with a direction to the plaintiffs to deposit 
Rs. 45,000 by roth January, 1945. This sum was deposited on 8th January, 1946, 
and has remained in Court deposit ever since earning no interest. An app 
filed by the first defendant, A.S. No. 295 of 1945 in the High Court was dismissed 
on ist April, 1949 and leave to appeal to the Federal Court was also later dismissed. 
These villages were subsequently notified by Government under the Estates Aboli- 
tion Act and were admittedly taken over by Government on 3rd January, 1951, 
the proprietors, as the learned Advocates agree, being entitled only to compensa- 
tion under this statute. 


‘First defendant filed E.A. Nos. 151 and 152 of 1952 pressing for execution of 
the decree for specific perfotmance. On the former application, the Court approved 
i na ES 





. -® ALA.O. Nos. 656 and 687 of b52. ~ z agrd April, 1954. 
2 (R.P. Nos. 48 and 49 of 1953)- 
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a draft sale deed and directed a fair deed to be executed by the first defendant 
within three weeks. On the latter application for issue of a refund certificate for 
the sum of Rs. 45,000 lying in Court deposit which had lapsed to Government in 
March, 1948, the learned Subordinate Judge directed the issue of the certificate, 
ewith a direction however, that notice would be given to the plaintiffs of the date 
when the amount was sought to be actually taken from Court by the first defendant. 


The first defendant filed E.A. No. 454 of 1952 to review the order in E.A. No. 
151 of 1952 directing him to execute a sale deed within three weeks. On this applica- 
tion the Subordinate Judge modified his order by directing the sale deed to be 
execited within a month after the plaintiffs in the suit required its execution. He 
also directed that if the parties disagreed as to the need for the execution of the sale 
deed, they may seek his further direction. 

In paragraph 6 of his order, he gave this as a reason for the order he passed in 
review : 

** But under the peculiar circumstances, viz., that the order of the Estates Abolition Tribunal, if 
they turn out as petitioner expects will render the actual execution of a sale deed needless, I think it 
necessary to relax the direction as to time limit.” 

There has, therefore, been really no final order by the Subordinate Judge per- 
Initting the first defendant to withdraw Rs. 45,000 and compelling the plaintiffs to 
to accept the sale deed contemplated by this specific ste eae decree. The 
plaintiffs however apprehend that the combined result of these orders is that the 
first defendant would not be bound to execute the sale deed but would be entitled 
to withdraw the purchase money in Court deposit. 


We think that this is a vain apprehension and that the proper course for the 
plaintiff-appellants was to have moved the Subordinate Judge for the withdrawal 
of Rs. 45,000, as that decree had become impossible of performance on the grounds 
canvassed befere us with much ability and eloquence by Mr. Gopalaswami Aiyangar. 


As we have Heard a ‘long and interesting argument from him and Sri T. Krishna 
Rao for the first defendant-respondent, we however think that we might decide the 
interesting point of law these appeals raise without remitting this long pending 
matter to the Subordinate Judge for a decision and then perhaps an inevitable 


appeal from it. 


The facts are quite clear and the learned advocates are only in conflict as to 
the law applicable. It is clear to us that this contract would have been covered 
by section 56 of the Contract Act and held to be void if the Estates Abolition Act 
had been passed prior to the decree for specific performance. 


The relevant portion of section 56 of the Contract Act may be here reproduced : 


“ A contract to do an act which, after the contract is made, becomes impossible, or by reason of 

some event which the promisor could not prevent, unlawful becomes void when the act becomes 
impossible or unlawful.” 
In the present case, the Estates Abolition Act clearly divested title in these villages 
from both the plaintiffs and the defendants who were the proprietors and vested 
it in the Government, the proprietors only being entitled to compensation. There- 
fore, it became impossible in law for defendants to execute the sale deed conveying 
title of their share in these villages to the plaintiffs. 


We are quite unable to accept the view propounded by Sri T. Krishna Rao 
that there is nothing to prevent the first defendant executing the sale deed contem- 
plated in the specific performance decree notwithstanding the Estates Abolition 
Act. We do not think that the legal position becomes in any way altered subse- 
quent to the decree for ific performance. ‘This is a case where subsequent to 
the decree an event which neither party could prevent supervened and made 
the contract impossible of performance. What then is the procedure. which should 
be adopted by which in such a case either party ceuld þe relieved on this contract 
rendered void and obtain any resulting rights or damages? 


This is not a case where the subject-matter of the confract has been destroyed, = 
but in which the Government have stepped in and divested the vendor of titles 


8 ‘ 
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e 
by paying some compensation thereby making it impossible for him to pass 
title by a sale deed to the vendee. Itis urged that on the footing of the sale 
deed which the first defendant must execute under the decree the plaintiffs will 
be entitled only to the compensation to which the vendor is entitled under the 
Act but that the vendor must be paid Rs. 45,000 under the decree. ü 


Section 35 of the Specific Relief Act as it appears to us makes ample stattitory 
provision for granting relief to parties in such cases as the one before us; nor is 
it necessary to delve deep into authorities in English law for guidance. Under 
section 35 (c) any person interested in a contract in writing may sue to have it 
rescinded and such rescission may be adjudged by the Court where a decree for 
specific performance of a contract of sale has been made and the purchaser makes 
a default in the payment of the purchase money. 


In addition to this, section 35 lays down that in the same case, the Court may 
by order in the suit in which the decree has been made and not complied with 
rescind the contract either sofar as regards the party in default or altogether as 
the justice of the case may require. This section clearly gives statutory recogni- 
tion in Indian law to the position now settled in English law that a suit for specific 
performance is not deemed to come to an end by the passing of the decree. In 
Chapter IV of Fry’s standard work on “ Specific Performance,” he discusses the 
various reliefs that may be obtained after judgment and says this : 

“The character of the consequential relief appropriate to any particular case will of course 
vary according to the nature of the subject-matter of the contract and the position which the appli- 
cant occupies in the transaction; but tin ‘every case the application. must, under the present 
practice, be made only to the Court by which the judgment was pronounced.” 


In Akshayalingam Pillai v. Avayambal Ammal1!, Venkatasubba Rao and Cur- 
grnve, JJ., considered a case in which as in the one before us, the vendor applied 
or a final decree for specific performance for a direction to the plaintiff vendee 
to bring the purchase money into Court. In that particular case it was held that 
the vendor was not entitled to the relief prayed for by him and that the only remedy 
open to him was to have the contract rescinded. That decision has been rightly 
cited as authority for the position, that a decree for specific performance operates 
in favour of both parties and that it is open to a defendant also in suitable cases 
to enforce specific performance. 


Venkatasubba Rao, J., took the view that section 35 of the Specific Relief Act 
was defective, and turning for guidance to the English practice on the subject held 
that the nature of the relief to be granted subsequent to a preliminary decree 
depended upon whether the applicant was a vendor or a purchaser and not upon 
whether he was the plaintiff or the defendant. 


With great respect we do not consider that section 35 of the Specific Relief Act 
is defective in view of the complete discretion and power which this section in our 
view clothes Courts, by order in the suit in which the specific performance decree 
has been made and not complied wigh, (sic) to rescind the contract either so far as 
regards the party in default or altogether as the justice of the case may require. 
Reading section 56 of the Contract Act with section 35 of the Specific Relief Act 
we have little hesitation in coming to the conclusion that the Court itself, which 
passed the decree for specific performance, can and should declare its own decree 
void if the act becomes impossible of performance by reason of some event which 
neither party could prevent. 


In Abdul Shaker v. Abdul Rahiman1, Schwabe and Wallace, JJ., laid down 
that a decree for specific performance of a contract of sale was in the nature of a 
preliminary decree and that the original Court had full powers to deal with any 
point that might arise including if necessary an application for further time. In 
this Case, it would be quite impossible for the 1st defendant to execute a sale deed 
conveying title in these villages to the plaintiffs. It would also be unlawful for him 
$$$ ________i._._,_ 


e 1. (1932) 64 M.L:J. 536 : I.L.R. 56 Mad. 796. 2. (1922) 44 M.L.J. 107: I.L.R. 46 Mad. 148 
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to do so in view of the supervention of the Estates Abolition Act. The only alter- 
native therefore is for us to declare the contract of sale and the decree-for specific 
performance of the contract to this extent void. This however may not suffice 
, in all cases of this kind and the parties may be entitled to other rights in equity con- 
sequent on specific performance being rendered impossible by the supervention of 
an aet over which neither party to the contract had any control. 


No authority in case-law has been placed before us which deals with cases of 
impossibility of performance of a contract arising subsequent to a preliminary 
decree. We however can see no legal ground for any differentiation of the prin- 
ciples on which equities should be determined in cases which become impossible 
of performance subsequent to the suit and subsequent to the decree. The rights 
must be determined on the facts of each case and no hard and fast rule can be applied. 


It may well have been that Government instead of divesting defendants of their 
title in these villages by an unexpected situation subsequent to the decree and 
paying compensation which is admittedly far less than the purchase price fixed 
in the contract, may have acquired the lands under the Land Acquisition Act and. 
that compensation may have been awarded greatly in excess of the purchase price 
fixed. Would the same principles apply in both cases? 


At first blush it may appear that on the maxim of ‘ caveat emptor’ the pur- 
chaser takes the risks when he compeletes his contract to purchase of a rise or a fall. 
in the nature of the property he agrees to buy. That principle would undoubtedly 
apply where the contract is implemented within a resonable time by the vendor. 
But if the vendor contests the vendee’s rights in a protracted litigation and then 
after the lapse of several years it is found that an act has supervened which makes. 
it impossible for the vendor of the property to transfer title to the vendec it is obviously 
just and eqtitable that the vendee should be entitled to a rescission of the contract 
without any resiflting damages. On the other hand, if the plaintiff was success- 
fully obstructed in the specific performance of an agreement of sale by the vendor 
for several years and then the property becomes greatly: enhanced in value either 
by acquisition by Government and compensation paid thereon greatly in excess 
of the agreed sale price, the vendee would be entitled to recover from the vendor 
the difference between the sale price and the enhanced value of the property by 
way of damages. 

We have come to the conclusion that in all these cases where subsequent to a 
preliminary decree for specific performance the contract has become incapable 
of performance the Court itself which passed the decree has ample power under 
section 35 of the Specific Relief Act to grant parties on application their equitable 
rights consequent on such act of supervention on the facts of each case. This is a 
case in which the plaintiffs who were the. vendees deposited Rs. 45,000 in Court on 
8th January, 1945 and this sum has earned since then PE SR es all. Itis true 
that-the plaintiffs have been in possession of these villages since then. We think it 
would be most ynreasonable and inequitablé that first defendant after resisting 
specific performance successfully since 1945 by appeals he filed or threatened to 
file, should now be permitted to withdraw Rs. 45,000 in Court and substitute in his. 
place the plaintiffs as persons entitled to receive compensation from Government 
under the Estates Abolition Act in due course. We have no hesitation in declaring 
the entire decree for specific performance void in the circumstances. The plaintiffs. 
will be permitted to withdraw the sum of Rs. 45,000 they deposited in Court and 
the first defendant will he placed in the position he was at the time of the passing 
of the Estates Abolition Act as owner of the villages his share in which he persisted 
in refusing to convey to the plaintiffs from 1945. 


We would like to impress on learned advocates the necessity to argue onm the 
footing of statutes by which we are bound and the need to avoid the temptation 
of citing in abundance English and Indian law in a ane specifically provided = 
for by statute. We have ourselves therefore refrained from discussing at any further ° 
ength a wealth of case-law placed before us, there being no decision dealingewith ° 
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a case of a decree for specific performance being rendered impossible of execution 
subsequent -to the decree. 


On these civil miscellaneous appeals and civil revision-petitions filed by way 
of abundant caution, there will be one order in the suit itself declaring the decree 
for specific performance void with permission to the appellants to withdraw 
Rs. 45,000 in Court deposit. The first defendant-respondent in all these apfeals 
and petitions will pay the plaintiffs’ costs only on the appeals with advocate’s 
fee fixed at Rs, 250. 


R.M. — Order accordthgly. 
IN THE HIGH COURT OF JUDICATURE AT MADRAS. 
Present :—Mnr. Justice KrisHnaswAmMi Nayupu. 
Natesa Thevar .. Appellant* 


U. 

Vairavan Servaigarar .. Respondent. 

Civil Procedure Code (V of 1908), Order 17, rules 2 and g3—Plaintiff refusing to proceed with the case on 
hee af adjournment—Dismissal of suit—Meaning that tt was dismissed under rules 3—Power of appellate 

to treat the dismissal as one really under rule 2. i 

Where on the rejection of a request for adjournment the plaintiff refused to proceed with the 
case and thereupon the Distrıct Munsif dismissed the suit but observing that he was dismissing the 
suit under Order 17, rule 3, Givil Procedure Code, there really was no decision on the merits and no 
appeal lay against the order. The order of dismissal ın the circumstances could be only under Order 
17, rule 2 and not under Order 17, rule g. The fact that the District Munsif took a wrong view of 
the provision of law applicable to the order he made would not deprive the appellate Court from 


going into the question as to what is the correct provision of law under which the order has really 
been made. 


Somasundaramma v. Seshagiri Rao, (1947) 1 M.L.J. 292 : I.L.R. (1948) Mad. 109, distinguished. 
Appeal against thedecree of the District Court of West Tanjore in Appeal 


Svit Nos. 151 and 152 of 1949 preferred against the decree of the Court of the Dis- 
trict Munsif of Mannargudi in Original Suit Nos. 38 and 39 of 1949 respectively 


G. R. Fagadisan for Appellant. 
K. S. Desikan and K. Raman for Respondent. 


The Court delivered the following 


Jupvement.—-The plaintiff is the appellant in these two appeals. He institu- 
ted suits O.S. Nos. 512 and 513 of 1947 in the District Munsif’s Court, Pattukottai, 
to set aside a decree dated 7th March, 1946, passed in in M.A. No. 151 of 1946 
on the file of the Deputy Collectors Court, Pattukottai, cn the ground of alleged 
fraud in service by the Revenve Inspector. These suits were transferred from the 
file of the District Munsif’s Court, Pattukottai, to the District Munsif’s Court, 
Mannargudi, on the grounds of administrative convenience by the District Judge, 
West Tanjore, and’ were numbered O.S. Nos. 38 and 39 of 1949 respectively. The 
suits were contested. ° e 


When the suits were taken up for hearing on the r5th March, 1949, the plaintiff 
presented an application I.A. No. 160 of 1949, for an adjournment. By an order 
passed by the learned District Munsif, the adjovrnment was refused on the ground 
that it was bereft of bona fides and the petition for adjournment was dismissed with 
costs and when the suits were taken up, the pleader for the plaintiff stated that the 
plaintiff was not prepared and refused to proceed with the case or adduce evidence 
or even examine himself, as the request for adjournment had been refused, and 
therefore, the suits were dismissed. While dismissing the suits, the learned 
District Munsif observed that he was dismissing the syits under Order 17, rule 3, 
Civil, Procedure Code. s 


The plaintiff appealed’ and the learned District Judge of West Tanjore found 


that no appeal lay agajnst the order of the District Munsif, dismissing the suits, 
i ee 


e * Ş.A. Nos. 650 and 651 of 1950. 28th April, 1954. 


~ 
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as the suits were actually dismissed for default, the order realy being one under 
Order 17,frule 2, and not being one under Order 17, rule 3, Civil Procedure Code. 
The view taken by the learned District Judge appears to be correct, in view of 
, thé terms of rules 2 and 3 of Order 17. Notwithstanding the observations of the 
learned District Munsif that the dismissal of the suits was under Order 17, rule 3, 
it was really a case of dismissal under Order 17, rule 2. The fact remains that 
the plaintiff, though physically present in Court, refused to take part in the pr«ceed- 
ings after the dismissal of I.A. No. 160 of 1949 for adjournment, as represented by 
his counsel, and, therefore, he could not be said to have been present there as plaintiff 
part4king in the proceedings. His physical presence in the Court cannot be taken 
cognizance of, and the only conclusion that one can come to is that he did not 
appear at the hearing. This case therefore comes under Order 17, rule 2, which 
provides that on a party failing to appear, the Court may proceed to dispose of the 
suit, which the District Munsif had done in this case by dismissing the suits. - ‘There 
is no discussion of the merits of the case nor was any finding given on the merits, 
notwithstanding the physical presence of the plaintiff in Court, even about which, 
it may be mentioned there is nothing to show that he continuéd to be present in 
Court after the dismissal of his application for adjournment. 


Mr. Jagadisa Ayyar sought to support his argument on the observation of the 
learned District Munsif that the dismissal was under Order 17, rule 3 and urged 
that the order of dismissal heing stated to have been one under Order 17, rule 3, 
even if the learned District Munsif had acted erroneously under an appealable 
provision of law, once such an order is passed, the right of appeal available to the 
plaintiff cannot be taken away. In support of this contention he relied on a decision 
in Somasundaramma v. Seshagiri Rao! and the observations of Wadsworth, J., in that 
case, where the learned Judges followed a decision in Muthiah Chettiar v. Govind- 
doss Krishnadoss*. The observations relied on are as follows :— 

“Tt was held ineMuthiah Chettiar v. Govinddoss Krishanadoss1, following a considerable line of 
authority, that when the Court wrongly acts under an appealable provision of law and passes an 
order, having regard to the provision of law under which ıt is appealable, an appeal will 
lie even though the order should have been passed under a provision of law which would not carry 
with it a right of appeal. We find it difficult to differentiate between such a case and the present 
case , > 
The case which the learned Judges were considering was one in which the pleader 
for the plaintiff asked for an adjournment which was refused and then the plaintiff’s 
pleader reported no instructions. The plaintiff, who was present in Court was 
asked if she was prepared to reply to the arguments on a certain issue. She said 
that she wanted to engage another pleader. The Court then heard arguments 
on behalf of the first defendant. While the arguments were proceeding, the plain- 
tiff left the Court, and her absence also was recorded. The trial Judge, without 
dismissing the suit for default, heard the arguments and gave a decision on that 
issue on merits. It was therefore held that that decision was one on merits and came 
within Order 17, rule 3, and that the plaintiff could not be deprived of the right of 
appeal, notwithstanding her remedy to apply under Order g, rule g, Civil 
Procedure Code, for the restoration of the se on the ground that it was really 
dismissed for default. But in the present case, there was no decision on the 
merits. ‘The dismissal was for default of the plaintiff to appear in the case as plain- 
tiff and in such circumstances, the order is one really under Order 17, rule 2 and 
not one vnder Order 17, Rule 3. The fact that the learned District Munsif has 
taken a wrong view of the provision of law applicable to the order which he made 
would not deprive the appellate Court from going into the question as to what is. 
the correct provision of law under which the order has really becn made. The 
view taken by the lower appellate Court is, therefore, correct. 


_ _In the result, the appeals fail and are dismissed with costs; Advocate’s fee 
in ri of 1950. ° 


Appeals dismissed. 





è 
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IN THE-HIGH COURT. OF JUDICATURE AT MADRAS. 


PRESENT :—Mr. Justice SATYANARAYANA Rao AND Mr. Justice RAJA- 
GOPALAN. 
5. Kuppvswami .. Applicant* ° 

f a ; 

d 
The Commissioner of Income-tax, Madras . . Respondent. 

Income Tax Act (XI of 1922), section 10 (2) (xti)—Amount paid for acquisition of goodwill of a branch 
of firm of accountants hy the assessee—If capital or revenue expenditure. 

The assessee a registered accountant who was a working partner in a branch of a firm of ‘afcoun- 
tants became the owner of the branch under an agreement with the other partner. Under the 
agreement the branch office became the sole concern of the assessee with effect from rst April, 1946 
and the goodwill was to be returned at half the net profits (book profits) of the branch office for 
three years-ending with 31st March, 1949, to be limited to Rs. 5,000 for each of the three years, if 
half the: profits in any year exceeded Rs. 5,000 and to the actual amount if half the profits was 
below Rs. 5,000. The assessee claimed that this sum of Rs. 5,000 paid by him under the agreement 
should be deducted as a revenue expenditure. 


Held: As what was acquired by the assessee was not merely the user of the name but the good- 
will itself in consideration of paying the amount in three instalments the expenditure has to be 
held to be capital expenditure. 


RA ad Thakordas & Co. v. Commissioner of Income-tax, Bambay, (1946) 14 1.T.R. 822, distin- 
guis 

Case referred to the High Court by the Income-tax Appellate Tribynal in 
R.A. No. 99 (Madras) of 1951-52 on the file of the Income-tax Appellate Tribunal, 
Madras Branch “ A” (Income-tax Appeal No. 275 of 1949-50). 


K. Srinivasan and M. F. Swami for applicant. 
C. S. Rama Rao Sahib for respondent. 


The Order of the Court was delivered by oe 
` Satyanarayana Rao, 7.—The question raised in this referenct is a very short 
one and does not present much difficulty. The question is: 
“ Whether the payment of Rs. 5,000 by the assessee to Mr. Sambamurthi was capital expendi- 
ture ”. 

The assessee was a registered accountant. He was employed by one Mr. 
Sambamurthi who was also doing similar business at Karaikudi. After some time 
the assessec was taken as a working partner of the Karaikvdi branch where he worked 
till 31st March, 1946. On rst April, 1946, under an, agreement evidenced by a 
letter addressed by the assessee to Mr. Sambamurthi and dated 28th May, 1947, 
the assessee became the owner of the Karaikudi branch. The letter which evidences 
the agreement between Mr. Sambamurthi and the assessee states that the Karai- 
kudi office became the sole concern of the assessee with effect from ist April, 1946 
and the goodwill was to be returned at half the net- profits (book profits) of the 
Karaikudi office for the three years ending with 31st March, 1949, to be limited to 
Rs. 5,000 for each of the three years, if half the profits in any year exceeded Rs. 
5,000 and to the actual amount if hglf the profits was below Rs. 5,000. The third 
clause in the letter is-very important. It states that no case of the Karaikudi office 
was to be taken by Sambamurthi without the consent of the assessee and without 
an office being opened by Sambamurthi at Madras and without repayment of half 
the fee collected for such case during the period. The condea non for the good- 
will has-been paid by the assessee to Sambamurthi. 


Sambamurthi, in pursuance of this agreement, ped a sum of Rs. 5,000 
from the assessee. The assessee claimed that this sum of Rs. 5,000 should be deduct- 
ed as a revenue expenditure, while the department and the Appellate Tribunal 
held that it was a capital expenditure. The test to be applied in such cases is to 
find out whether the assessee became the owner of the goodwill or had merely 
a user of the goodwill in cpnsideration of a lump-sum payment, or a share of the 
profits, or an amount to be paid in instalments. In the former case, it would be 
capital expenditure whye in the latter, it would be a revenue expenditure. The 





ji * Referred Case No, 48 of 1951. 20th October, 1953. 
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judgment of the Bombay High Court in Vithaldos Thakordas & Co. v. Commissioner 
of Income-tax, Bombay} is very instructive. On the facts in that case, it was held that 
the assessee only had the user of the goodwill and did not become the owner and, 
therefore, the share of the profits paid to the widow of the previous owner of the 
° goodwill was in the nature of a revenue expenditure. The test to be applied in 
ordes to determine whether, in similar circumstances, -the expenditure is a capital 
expenditure or a revenue expenditure, is adverted to at page 830 of the judgment. 
As pointed out by the learned Judge, Chagla, J. (as he ae was), 
“If the partnership had acquired the goodwill by paying a lump sum, undoubtedly that would 
have been a capital expenditure ; or even if instead of paying a lump sumit had paid the amount 
fixed for the goodwill by certain instalments, each instalment would have been in the nature of a 
capital expenditure. But, in this case, as the partnership did not acquire anything in the nature 
of a permanent asset, the payment to Bai T ai is not a capital but a revenue expenditure ”. 
In our opinion, the present case falls under the former category as the terms 
of the agreement embodied in the letter clearly establish that hat was acquired 
by the assessee was not merely the user of the name but the goodwill itself in consi- 
deration of paying the amount in three instalments. The expenditure, therefore, 
has been rightly held to be capital expenditure and the question referred to us must 
therefore be answered in the affirmative and against the assessee. As the assessee 
has failed, he must pay the costs of the respondent Rs. 250. 


K.S. ———— Reference answered. 
IN THE HIGH COURT OF JUDICATURE AT MADRAS. 
PRESENT :—MR. JUSTICE GOVINDA MENON AND MR. JUSTICE RAMASWAMI. 


A. K. Subramania Chettiar .. Appellant*® 
U. 
A. Ponnuswami Chettiar .. Respondent. 

Madras Indebted Agriculturists (Temporary Relief) Ordinance, 1953—Repeal of—Substitution of Madras 
Act (V of 1954)—Hffect. 

The Madras Indebted iculturists (Temporary Relief) Ordinance was r ed and an Act 
was passed with certain modifications. ere the Ordinance has expired by efflux of time, the old 
state of things cannot be held to continue. It cannot be that a petitioner would be o Ai 2 (Bane 

if the Act 


benefit after the passing of the Act by the repeal of the Ordinance than he would have 
itself had not be passed. 


The definition of the terms ‘ Agriculturist’ and ‘Debt’ under the Act has undergone a change 
and is narrower in scope than they were under the Ordinance which has expired by efflux of tifne. 
A person who has applied for stay of proceedings under the Ordinance cannot be heard to say that 
despite the fact that the Ordinance expired he could still pursue his remedy under its provisions. 


Madras General Clauses Act, sections 4 and 8, Clauses (d), (e) and (f), referred to. 


Appeal against the order of the Court of the Subordinate Judge of Coimbatore, 
dated the gth day of March, 1954 and passed in E.A. No. 1261 of 1953 in E.P.R. 
No. 34 of 1953 in O.S. No. 162 of 1949. 


M. S. Venkatarama Atyar for Appellant. 
M. R. Narayanaswami for Respondent. 


The Judgment of the Court was delivered by 


Govinda Menon, 7.—This is an appeal against the order of the Subordinate 
Judge of Coimbatore dismissing an application made by the appellant herein 
under section 4 of the Madras Indebted Agriculturists (Temporary Relief) Ordi- 
nance, 1953, praying that all further proceedings in execution of the decree in O.S. 
No. 162 of 1949 in the same Court passed against the appellant may be stayed 
until the expiry of one year fromthe commencement of the Ordinance, namely, 
until 5th December, 1954. The short facts are these. 


O.S. No. 162 of 1949 was a suit by the plaintiffappellant against the defendant- 
respondent for rendition of accounts and in that suit faf from a decree being passed 





@ 
1. (1946) 14 I.T.R. 822, ; 
* A.A.O. No. 322 of 1954 and C.M.P. No. 6297 of 1954. ; 18th Augusts 1954. ° 
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in favour of the plaintiff, there was a decree for a sum of money passed in favour 
of the defendant against the plaintiff. It is that decree that the defendant- 
respondent sought to executein E.P.R. No. 34 of 1953 and while that application for 
execution was pending before the lower Court, E.A. No. 1261 of 1953, out of which 
the above appeal has arisen, was filed by the appellant on roth December, 1953, ° 
invoking the provisions of the Madras Indebted Agriculturists (Temporary Relief} 
Ordinance of 1953. Now the learned Judge dismissed the application on the gth 
March, 1954 holding that by that time the Ordinance under which relief was sought 
to be invoked had been repealed and in its stead a legislative provision, namely, 
Act V of 1954, had come into existence, and if the petitioner-appellant wanttd to 
have the benefits under that new Act, it was open to him to file a fresh application, 
and if it is found that he is an agriculturist entitled to the benefits of the Act, then 
he might succeed. 


Aggrieved by that decision the appellant has come before us and contends 
that under section 8 (d) and (f) of the Madras General Clauses Act, when there 
is a repeal of an Act, such a repeal shall not affect any right, privilege, obligation 
or liability acquired, accrued or incurred under the repealed enactment, as well 
as that it shall not affect any fine, penalty, forfeiture, etc., etc. What is contended 
before us is that while Ordinance 5 of 1953 was in force and an application invoking 
the beneficent provisions of that Ordinance had been made, the appellant was entitled 
to a respite from being harassed by the execution of the decree for a period of one 
year and that right is made secure and confirmed by clauses (d), (e) and (f) of 
section 8 of the Madras General Clauses Act. That the Madras General Clauses 
Act applies not only to legislative Acts but also to Ordinances promulgated by the 
Governor is clear ton section 23 of the Act which says that the provisions of the 
Act should apply in addition to Regulations, etc., to Ordinances as well, so that if 
under section 8 the appellant is entitled to have the respite for a perigd,of one year, 
then the learned Judge’s order is wrong. We may also note ig this connection 
that section 8 is contained in Chapter II which begins by section 4 stating that 
the Chapter shall apply to all the Madras Acts after the commencement of that Act 
unless a contrary intention appears in such Act. We have therefore to see whether 
a contrary intention appeared in the Ordinance. It is the contention of the decree- 
holder respondent that there is such a contrary intention and therefore even if 
sub-sections (d), (e) and ( f) are applicable, still the appellant cannot have the stay 
asked for. Before we proceed further with the discussion of that argument, we 
have to notice certain dates. 


The Ordinance was promulgated by the Governor of Madras on 5th December, 
1953. It is stated in the Preamble to the Ordinance, on account of successive 
years of drought the agriculturists in the State have suffered very much and though 
there had been by the bounty of nature adequate rainfall in the year 1953, still the 
‘agriculturists should be entitled to some kind of relief. Under Article 213 of the 
Indian Constitutian, clause (2), an Ordinance promulgated by the Governor shall 
have effect as an Act of the State Legislature assented to by the Governor. But 
certain conditions have to be fulfillef and they are that the Ordinance shall be laid 
before the Legislative Assembly of the State, or if there is a Legislative Council, 
before both Houses and shall cease to operate at the expiration of six weeks from 
the reassembly of the Legislature, or if before the expiration of that period a resolu- 
tion disapproving the Ordinance is passed by the Legislative Assembly and agreed 
‘to by the Legislative Council, then upon the passing of that resolution and the 
assent of that Legislative Council, the Ordinance shall cease to have effect. There 
is an Explanation added, namely, where the Houses of the Legislature of a State 
having a Legislative Council are summoned to reassemble on different dates, the 
period of six weeks shall be reckoned from the later of those dates for the purpose 
of syb-clause (2). That meang the Ordinance can have effect only at the most 
till a period of six weeks &xpires from the summoning of the Legislative Council, 
Now what happened here was that the Legislative Assembly met on 14th Decem- 
„ber, 1953 and a Bill wa introduced wherein the provisions of this Ordinance were 

eincorgorated on 8th January, 1954. The Bill was passed on 11th January, 1954- 
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with certain modifications. It is therefore to be remembered that the Ordinance 
in fact has not received the approval or the assent of the Legislature. The Council 
met on 28th December, 1953 and approved of the Bill as it had been passed by the 

, Assembly on 18th January, 1954. The result is that according to the Explanation 
to Article 213 (2), if there had not been a passing of the Act, the Ordinance would 
automatically have expired within six weeks from 28th December, 1953. But here 
the matter is complicated by the fact that the Act in which certain provisions of the 
Ordinance have been incorporated has not completely accepted the provisions of the 
re ra and such deletions relate to the definition of the words “‘ agriculturists ” 
and “a debt ”. 


It 1s contended by Mr. Narayanaswami for the respondent that the petitioner 
here having been assessed to income-tax in the years 1951-52 and 1952-53, would 
not come within the ambit of the definition of an “ agriculturist ’? in section 2 (a) 
of Madras Act V of 1954 and therefore he will not be entitled to the beneficent 
provisions of that Act. The definition of the word “ debt” also has undergone 
changes. It is contended that the amount ’due may not be a debt under that 
definition. We do not propose to express on that. 


Now the question is, does the repeal of the Ordinance and the substitution 
of what is contained there by means of an Act with certain modifications, have the 
effect of continuing the old state of things if the Ordinance had expired by efflux 
of time? In our opinion, section 4 of the General Clauses Act which states that 
unless a contrary intention appears, the provisions of sub-clauses (d) and (f) will 
apply, can have no application in this case. A contrary intention has appeared 
in the passing of the Act itself. It cannot be that the petitioner would be entitled 
to a greater benefit after the passing of the Act by the repeal of the Ordinance than 
he would have had if the Act itself had not been passed. In our view the passsages 
in Craies’ “Statute Law” at pages 322 and 323 to which our attention was invited by 
Mr. Narayanaswami have direct application to the presnt case. ‘The learned counsel 
for the appellant invited our attention to Emperor v. Bans Gopal’. But we do not 
think that that decision has any application to the facts of the present case. It is 
open to the appellant, if he is so advised, to apply afresh and if he comes within 
the definition of an “ agriculturist ”, he will be entitled to relief. This appeal 
fails and is dismissed with costs. 

C.M.P. No. 6297 of 1954 is dismissed. 

R.M. — Appeal dismissed. 

IN THE HIGH COURT OF JUDICATURE AT MADRAS. 


PRESENT :—Mr, Justice Sussa Rao AND MR. JusticE RAMASWAMI. 


Mvsunurų Nagendramma i .. Appellant* 
v. 
Musunuru Ramakotayya .. Respondent. 
Hindu law—Maintenance—S wife is entitled to maintenance—Quantum of maintenance—Consi 


derations in fixing of—Arrears of maintenance—Period fog which arrears can be given—Hindu Married 
Women’s Right to Separate Residence and Maintenance Act (XIX of 1946), section 2 (4)—Scope. 

A first wife who is abandoned by her husband is entitled to separate maintenance under Hindu 
law and she is entitled to maintenance from the date of abandonment for the period even before the 
Hindu Married Women’s Right to Separate Residence and Maintenance Act (XIX of 1946) age 
if she is entitled to maintenance only under the Act it must be confined only to maintenance from the 
date of the Act. i 

The words “ marries again ” in section 2 (4) of Act XIX of 1946 are merely descriptive of the 
position of the husband as a twice-married man at the date when the wife’s claim for separate main- 
tenance is made under the Act and do not exclude a husband who had taken a second wife before 
the Act from its operation. The better View appears to be that the Act is declaratory and retro- 
spective and not remedial. 

[Case-law and texts elaborately discussed. ] 

Right to maintenance is a legal right not depending upon Any demand and refusal for its enforce- 
ment, although a demand may show that the person demanding is in necessitous circumstances 
and is insisting upon her rights. A person against whom a claim for grrears is made has to prove 
-_—— 7" LL 

Iı. (1933) I.L.R. 55 All. o61 (F.B.). j 

* Appeal No. 732 of 1949. e 3rd September, #953. ° 
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‘waiver or abandonment or such conduct on the part of the plaintiff as may have misled the defendant 
into thinking that such a claim would not be made, thereby inducing him not to make any provision 
for meeting it, out of his annual income. Mere delay in preferring a claim for maintenance does 
not disqualify a person, otherwise entitled to arrears. Apart from these considerations a Court 
has no discretion either to disallow arrears totally or to cut down the period for which they are to be : 
granted. But arrears may be fixed on a lower scale than future maintenance. 


In fixing the amount of a wife’s maintenance the Court has to consider also the manner of Jife to 
which she has been accustomed and an amount sufficient to enable her to lead such a life may be 
granted, provided no injustice is done to her husband or the rest of her family. The criteria laid 
‘down for fixing the rate of maintenance for a widow apply generally to a wife also. So far as the 
Madras High Court is concerned, even in respect of the maintenance claim of a wife any property 
owned by her ought not to be taken into consideration. 


Per Ramaswoam, 7. : 7 
The first wife living apart from her husband on the ground that he married a second wife is 


‘entitled to maintenance by reason of the second marriage alone and such a marriage in itself would 
be a sufficient ground even before Act XIX of 1946 for awarding maintenance to the first wife. 


Appeal against the decree of the Court of the Subordinate Judge, Tenali, in 
O.S. No. 17 of 1948. 


K. V. Venkatasubramama Ayyar and P. V. Chelapathi Rao for Appellant. 
M. S. Ramachandra Rao and A. Sambasiva Rao for Respondent. 


The Court delivered the following Judgments: 


Subba Rao, 7.—I have had the advantage of perusing the judgment prepared 
by my learned brother. I agree with the conclusion arrived at by him. But I do 
not propose to express my opinion on the question whether the first wife living 
apart from her husband on the grovnd that he married a second wife is entitled 
to maintenance hy reason of the second marriage alone ; nor is it necessary to express 
my view on the second question whether such mariage in itself would be a sufficient 
ground before Act XIX of 1946 for awarding maintenance to the first wife. I agree 
with my learned brother on the interpretation of the provisiong of Act XIX of 
1946. But if the plaintiff is entitled to maintenance onl under the Act, I would 
confine her right to maintenance only from the date of the Act. But on the 
finding of my learned brother that she was abandoned by her husband, with which 
I agree, she would be entitled to arrears of maintenance for the period before the 
Act also. 


Ramaswamt, F.—This is an appeal preferred against the decree and judgment 
of the learned Subordinate Judge of Tenali in O.S. No. 17 of 1948. 

The facts are: The first defendant Ramakotayya is a substantial Kamma 
ryot of Yadlapalli. He married the plaintiff Musunuru Nagendramma in 1929. 
This Musunuru Nagendramma herself is the daughter of a substantially wealthy 
ryot of Angalakuthuru. The father of the plaintiff is said to be a nit wit, and can 
only sign his name and he is said to have been assisted in the management of the 
family affairs by his wife. This plaintiff joined her husband in 1932. She was 
married when she was eleven years of age and she joined her husband when she was 
13 cr 14 years old. The plaintiff and defendant have been living together upto 
March, 1942. ‘The marriage proved issueless. It is stated that the married life of 
the plaintiff and the defendant’had not been a success owing to the defendant the 
husband of the plaintiff, coveting the properties of his wife’s parents and has been 
resenting her barrenness. It is stated that these bickerings between the husband 
and wife culminated in her being driven out of the house in March, 1943 and after 
this the wife took her residence with her parents and some attempts were made to 
patch up the differences but they did not succeed. The first defendant, the husband, 
put an end to all possibilities of reconciliation by marrying a second wife by whom 
he is said to have now procreated a respectable Sized family. 

The plaintiff has then filed the suit for recovery of maintenance at the rate of 
Rs. 1,800 per year, for the recavery of past maintenance for five years prior to suit 
at the above rate, for provision for plaintiff’s residence in the family house or for 
recovery of Rs. 1,200 ip lieu thereof; for a charge over all or any portion of the 
“properties of plaint A-1 schedule for the reliefs of maintenance granted in favour 

eof hes, for recovery of the movables shown in D schedule of the plaint or their 
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value of Rs. 3,950 and for directing the first defendant to render an account of the 
income from the E schedule lands, which was paid to the first defendant for the 
benefit of the plaintiff during the 11 years from 1932 to 1942. 


The suit was originally filed against three defendants. The and defendant 
is the elder brother of the 1st defendant. The grd defendant is the mother of 
deferdants 1 and 2. When the suit was part heard defendants 2 and 3 were given 
up on a memo. filed on behalf of the plaintiff on 17th August, 1949 and the suit was 
dismissed against defendants 2 and 3. 


*At the time of the filing of the suit there was a suit O.S. No. 20 of 1947 in the 
trial Court filed by the and defendant and his sons against defendants 1 and 3 in the 
present svit and cthers for partition of the family properties of defendants 1 to 3 
and for other reliefs. It was on account of the pendency of that suit that defendants 
2 and 3 were added as parties to the present suit. Subsequently the dispute in 
O.S. No. 20 of 194.7 was compromised and after the compromise the plaintiff herein 
amended plaint. 


The contentions raised by the defendants are reflected in the following issues : 
1. Whether the 2nd defendant is a necessary or proper party to the suit ? 


2. Whether the C schedule properties belong to the family of which 1st defendant is a member 
‘or whether they are the properties of grd defendant? 


3. Whether Act XIX of 1946 is retrospective and whether the second marriage of 1st defendant 
which took place in 1943 gives cause of action for a claim of separate maintenance ? 


4. Whether the plaintiff was treated cruelly and abandoned by the 1st defendant and whether 
plaintiff is entitled to separate maintenance on that score. 


5. To what rate of maintenance, past and future, is plaintiff entitled ? 

6. To what provision for residence is plaintiff entitled? 

7. Whether the plaintiff entrusted the income of E schedule properties to the rst defendant 
and is the latter liable to account for the same? 

8. Whether the plaintiff ever owned items 4 to 6, 8 to 10, 15 to 29 of D schedule? 


9. Whether items 1 to 29 of D schedule were entrusted by plaintiff to 1st defendant and if so, 
what is their value? 


10. Whether items 2 and 3 of D schedule were gifted to first defendant by the father of the 
plaintff ; and 
11. To what charge is plaintiff entitled in respect of her maintenance? 


The real point of contest in this case is with regard to entitlement of the plaintiff 
to separate maintenance and it has been negatived by the learned Subordinate 
judge. The other two points relating to the D schedule movables and accovnting 
for the profits derived from E schedule lands need not detain me because as pointed 
out by the learned Subordinate Judge, both these points can easily be disposed 
of against the plaintiff. The evidence in regard to these matters consisted of merely 
oral evidence and the learned Subordinate Judge found that in regard to D schedule 
movables he disbelieved the evidence of P.Ws. 1 and 5 and believed the evidence 
of D.W. 1 and held that the plaintiff had not froved her case in regard to any of the 
articles in D schedule. He disbelieved the evidence of the plaintiff and her mother 


in regard to the payment of the income from E schedule lands to the defendant and > 


his liability to account for the same. I have.been taken through the entire evidence 
once again and I have no hesitation in stating that nothing has been placed before 
me to come to the conclusion that the appreciaticn of evidence is either inadequate 
or incorrect. In fact the learned and experienced trial Judge who had an oppor- 
tunity of seeing the witnesses in the box has disbelieved the testimony of P.W.s. 1 
and 5 and has accepted the evidence cf D.W. 1 and this circumstance is entitled to 
great weight at my hands. Therefore on the short ground that I see no reason 
whatsoever to differ from the appreciation of the oral testimony in regard to D 
schedule movables and the profits of E schedule landsethis appeal relating thereto 
has got to be dismissed and is hereby dismissed. 


The controversy before me resolves into a cdnsideration of three points for 
determination, namely : (a) Is it settled Hindu law whether marrying a second wife 


N 
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will not entitle a first wife who is superseded, to claim separate maintenance ; (b) 

whether the plaintif cannot put forward this ground for the equitable relief of 
separate maintenance being granted to her on the principle that the grounds which 

would be available to a wife to defeat a suit for restitution of conjugal rights would | 
also entitle the superseded wife to live apart from her husband and claim separate * 
maintenance and (c) whether -the Hindu Married Women’s Rights to Separate 
Residence and Maintenance Act of 1946 which came into effect on 23rd April, 

1946, is declaratory and retrospective or remedial and prospective. 


Mr. Venkatasubramania Aiyar, the learned Advocate for the appellant, has 
brought to my notice the following collection of texts on the right of a wife to claim 
separate maintenance on her husband marrying a second wife. 

Placitum 75 of Book TV of Colebrooke’s Digest (page 134 of the second elu 
of grd edn. 1865). 


Manu : If a wife, legally superseded shall depart in wrath from the house, she 
must either instantly be confined or abandoned in the presence of the whole family. 


Culuka Bhatta : That wife again who being superseded departs in wrath fom 
the house, should be instantly chastised with a rope or the like and compelled to. 
stay, or if her resentment cannot be repressed she must be abandoned in the presence 
of her father and the rest of her family. The abandoning of her in the presence 
of her family is a repvdiation proclaimed to all, in this form “ she is now rejected. 
by me ” and afterwards offences committed by that woman do not affect the man. 

The above is a verbatim reproduction of placitum 75 of Book IV of Colebrooke 
of the law laid down in the Manusmrithi and the comment on Manu by Culuka 
Bhatta which hasl ed to the enunciation of the rule by Strange, Mayne and others, 
that a Hindu wife has no right to leave her husband’s house when the husband. 
marries again, but must meekly submit to the authority of the husband.. 

It is urged by Mr. Venkatasubramania Aiyar that Colebrooke’s authority on 
matters of Hindu law was very great in the nineteenth century, especially in the 
earlier half of it, and is considerable even today. So Mayne svpported by Strange 
and Colebrooke must have seemed unanswerable to Judges like Scotland, G.J., 
and Bittlestone, J. (1 M.H.G.R., p. 375) but that the avthorities which will now 
be referred to will show that the meaning of Manu’s Text IX-83 and Cvuluka 
Bhatta’s comment ou it, was completely misunderstood by Colebrooke. 


It will be noted that the word which Colebrooke has translated as “‘ chastised ” 
is 4g (baddhwa) bound and connotes not punishment bvt protective 
restraint. The abandonment referred to in Colebrooke’s translation corresponds 
to II jin the original which connotes according to the commentaries below 
release of the woman from conjugal relations and sending her to her parents with 
an arrangement for her maintenance roughly corresponding to judicial separation 
under English law, 

In order to underatand the sequence of the legal reasoning it will be convenient. 
to begin with Yajnavalkya and Mantı later. Yajnavalkyay173 : 


guf sna gat arenes iaa at agaaa geko sar | 


The liquor drinker, the diseased, the wicked, the barren, the waster of wealth, 
the one who is harsh of speech, the one who bears female children only, these deserve 
to be superseded. Also one who is hostile to her husband. 

Vignaneswara, in his comment on Yajnavalkya, introduced this text with the 
words: “ The law-giver now mentions the causes which justify the taking of the 
second wife. The implication that a man is not at liberty to marry a second wife, 
whenever he chooses, is confirmed by other avthorities. See below : 


angi ARA zai dag rane aara eqdataageay weer fear: | 


» The husband who aband8ns an obedient and ce t son-bearing and 
ae speaking wife, should be made to give one-third of his property to the 
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superseded wife. Ifhe has no property he must maintain her. The Gommentator 
Vignaneswara introduces this text of Yajuavalkya with the comment. 


alqaararonaa aAa safe ag — 


The law-giver lays down the law with reference to the husband who marries a 
second wife without the causes justifying a second marriage. Yajnavalkya 174: 


afafaag ndar ngga wad | 
gaggi TAMIA TAA || 


The adhivinna (superseded wife) should be maintained, otherwise great sin. 


is the result. When the husband and wife are in harmony the three vargas, dharma, 
artha and kama prosper. 


al ARa gata gamag: afa | 


AAMS HEJJA EAT ZIZA || 


Setlur’s Edition of the Mitakshara, page 50. She, the superseded wife, is to be 
maintained as before with gifts, honour and good treatment. Otherwise, that is to 
say, by not maintaining her, the husband incurs great sin and is liable also to punish- 
ment as will be shown later (the allusion is to 1-74 quoted) which requires the King 


1 


to take one-third of the husband’s property and give it to the wife. In this connec- * 


tion the learned advocate pointed out that the husband’s obligation to maintain her 
and see that that there is no diminution in the respect and consideration shown 
to her when she was the only wife, is universal but in addition where the second 
marriage is art act of caprice not justified by the special causes required by law the 
husband is made to be punished by the king by deprivation of one-third of his 
property to be given to the wife being the danda or penalty. 


In Apararka’s commentary on Yajnavalkya, see Vol. 1, page ror of Ananda 
Sarma Sanskrit Series Edition, referring to the obligation to maintain the wife 
referred to in Yajnavalkya 1-74 (see text 4 above) the Commentator says : 


az (Gaye at agfa ga N: | 


Living in the husband’s house or her parents’ house. These words are to be added to 
the text to bring out its full import. That is to say, the adhivinna, superseded wife, 
has the right to be maintained by the husband irrespective of whether she lives with 
her husband in his house or in the house of her parents. 

The view of Apararka, that adhivedanna or supersession leaves the right of 
the wife to maintenance intact, but releases her from her duty to,live with her hus- 
band is supported by the commentators with reference to Manusmrithi, IX-83 
quoted above. è 7 


Referring to a wife who has been guilty of IARI Vyabhichara, unfaith- 
fulness to the husband and her right to maintenance, Yajnavalkya says : 


gaiari aleat Aeran fogan aiga n 


Yajnavalkya, 1-70 : Deprived of authority, unadorned, living on food barely 
sufficient to sustain herself, rebuked, sleeping on the floor, thus he shall make the 
unfaithful wife dwell in his house. Vignaneswara’s comment on the above text 


says : 
o ee aI — ” o 


He shall make her reside in his own house. ,Setlurg Mitakshara, page 57. 


That is to say, the wife is entitled to have maintenance in the husband’s house. A 


She is not entitled to live separately and claim maintenance.. e 
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Thus according to the learned advocate the contrast between the unfaithful 
wife’s claim to maintenance as a matter of mercy subject to the obligation to reside 
in the husband’s house and the superseded wife’s right to maintenance as a matter 
of right living either in the husband’s house or with her parents has an obvious . 
significance especially when taken with Manu IX-83 and the comments on that text 
of the commentator. ° 


In the Viramitrodaya commentary on the Yajnavalkya Smriti by Mitra 
Misra commenting on the text 1-74 of Yajnavalkya (see 4 above) the Commentator 
after giving the first half of Yajnavalkya’s text says: ° 


ISR AF: | 
ARa a ar ant ASRA TE | 
q ag: Aga esa ar eae 1 


(Chowkhambha Sanskrit series of the Viramitrodaya, page 137). In Ghar- 
pure’s collection of Hindu law texts, Yajnavalkya with Viramitrodaya, page 197 
the above has been translated. For’ non-maintenance compare Manu. Moreover, 
the woman who has been superseded if she goes out of the house under affliction she 
should be immediately kept under restraint or she may be abandoned in the presence 
of the kinsmen. The abandonment or tyaga according to the learned Advocate 
is a release and he points out that it is noteworthy that a commentary of authority, 

-the Viramitrdaya has connected Yajnavalkya 1-74 with Manu IX-83 as laying 
down parts of the same principles one being complementary to the other. Manu- 
stnrithi IX-80 : 


FIT aga FT AGE aT a wag | a 
afat arsaa asa a aaar I 


One who drinks liquor, one who is of bad conduct, one who acts contrary to the 
interest of the husband, the sickly wife, these may be superseded, also the wife who 
is cruel to servants, and others, and also the wife who is always wasteful in the 
expenditure of wealth. 


Manusmrithi IX-82 : 
at tino ead feat Goan aa aea: |” 
UISAAATAAST AAA FT REAT. || 


“ The wife who is sickly, but is devoted to the husband’s welfare and is of virtuous disposition 
—she may be superseded with her consent but must not be subjected to humiliation under any 


circumstances,” 


In short as pointed out by Mr. Venkatasubramania Aiyar, the rogini or the 
diseased wife`may be superseded but*Manu requires her consent to be asked for and 
obtained. Other texts lay down that this rule applies to all cases where the liability 
of the wife to be superseded is the result, not of her misconduct but of her misfortune, 
such as absence of male issue, etc. The requirement of consent may not be a legal 
condition precedent to a valid second marriage but it throws light on the humanity 
and tender regard of the law for the feelings of the unfortunate woman. It is an 
utter travesty of the Hindu law or the Dharmasastra to say that it recognises the right 
of a man to Ty as often as he likes. Even Strange who accepts the view that 
Hindu law recognises polygamy, says that a second marriage is illegal except in the 
special cases where it is justifiable or admissible. 


Manu IX-88 ; e > 
ahaa g a ant Aiga ga | 
e à al ag: Wager asa at gA 1 - 
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If the wife who is superseded leaves the house in anger she should be immedia- 
ely restrained or given her separation and sent to her relations. The translation 
given above according to Mr. Venkatasubramania Iyer is in accordance with the 
interpretation put on Manu’s text by the commentators Madhava in the Parasara 

” Madhaviyam and Devana Bhatta in the Smriti Chandrika and that a comparison 
of Golebrooke’s version with these other authorities will show how seriously the 
purport of Manu’s text has been distorted by Colebrooke who was accepted by 
Strange and Mayne as the guiding authority in this and other matters. 


@adhatithi’s comment on Manu IX-83 Gharpure’s collection of Hindu law 
texts. Madhatithi, p..743. The text of Manu has been given above ; see item 10. 


Aaaa Anaan faciar tae | 
alata: Ageng ai agaa: TAA: Gey | 


Of the woman who owing to the affliction caused by the supersession leaves. 
the husband’s house thyaga and sannirodha are prescribed. Sannirodha means 
placing the woman in charge of protecting attendants. Thyaga has been already’ 
explained. ‘This is.an allusion to the commentary on an earlier text. Manu IX-78 
where parithyaga has been explained by Madhatithi as withdrawal from cessation 
of conjugal intercourse. Sambhogasyatya Parithyagah. In accordance with the 
meaning given earlier, Thyaga is here explained. Thyaga is asambhoga refraini 
from sexual intercourse. Sahasayyavarjana, abstaining from sleeping - together.. 
Jayaswal in his Tagore Lectures on Manu and a ayala. p. 230, Says: 

“ Thpaga is a technical term denoting separation from conjugal intercourse as opposed to- 
‘ moksha’ the technical divorce. In other words she remained a legal wife according to Manu Dharma 
sastra though given up by the husband.” 

Thus says Mr. Venkatasubramania Iyer that the thyaga referred to in the 
case of the superSeded wife is a judicial separation using a rough adaptation of the 
phrase from English law, which leaves the right to maintenance intact as shown by 
the Smrithi Chandrika. 

Madhava in the Parasara Madhaviya, Bombay Sanskrit series Vol. I, Part II, 
page 115, quotes the text of Manu IX-83 and says commenting on the Thyage 
referred to there. 


aM ay adage HoAwsL | 


Thyaga referred to here means the sending of the woman to the house of her- 
parents. 


Smrithi Chandrika (Mysore Oriental Series) Vyavahara Kanda, Part II, page 
574, says after quoting Manu IX-83. ; À 


gedd adaa: Aagi cay: | r 
agea amad aor Aa aatiaanaia g | 


The Thyaga in her Kula means handing her over-to her parental relations. 
Though she is handed over to her parental relations the husband himselfis to provide 
for her maintenance by proper arrangement for that purpose. So according to 
Mr. Venkatasubramania Iyer the Smrithi Chandrika puts it beyond all possibility 
of doubt that the thyaga referred to by Manu is not abandonment in the ordina 
sense, a renunciation of his relationship and consequent responsibility by way of 
punishment for her impertinence in challenging his right to remarry as Colebrooke 
appears to have thought, but an arrangement of amicable separation making 
amends for the injury to the feelings of the woman by allowing her to live with her 
parents with reasonable provision for her comfort and maintenance. The idea, as 
Vignaneswara points out, is to secure for the unfortunate woman the provision. 
which consistently with the second marriage will put her Yaaea in the position: * ~ 
which she had previously. ° : 
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Kulluka’s comment on Manu IX-83. 
a ga; patient af atta firs a aga wales agi 
agha an AA: | foanfeHeatrat ar mn UI . 


_ She who having been superseded out of resentment leaves the husband’s Rouse 
is to be restrained by being bound with ropes until her anger subsides, or she should 
be handed over to her parental relations. 


To sum up now the translation of Kulluka given above is a literal one ip the 
light of the other Sanskrit authorities, such as Madhatithi, Madhava, Smrithi 
Chandrika. The reference in Colebrooke’s version of Kulluka’s commentary 
(see item 1) to chastisement is unsupported by the original or any other authorities, 


The reference to tf47F8s: Rakshipapurusha, protecting attendants ANATA: 
till the anger subsides, the statement of Madhava that thyaga referred to means 
the sending of the woman to her relations and the statement of the Smrithi Ghan- 
drika and Apararka that the woman must be maintained by the husband though 
living with her parents show that Colebrooke’s version which Strange and Mayne 

- followed, is a complete distortion of the law of Smrithis. Itis also noteworthy in 
this connection that the Viramitrodaya has connected Manu IX-83 with Yajna- 
valkya 1-74, which lays down that the superseded wife is entitled to maintenance and 
is understood by Apararka to give her a claim to maintenance against the husband, 
whether living with him or with her parents. 


On account of this misunderstanding by Colebrooke and which has been 
uncritically accepted by Mayne the following decisions of the Madras High Court 
which are cited as authority in Bee text-book and subsequent decisions for the 
proposition that a superseded first wife is not entitled to claim maintenance seem to 
have emerged and it will be interesting to examine these decisions. 


Sree Raja Row Booches Tummiah v. Sree Raja Rao Venkataneeladry Rao’, is first 
of the decisions always referred to. In this case the second appellant was the wife of 
the respondent and she claimed maintenance on the ground of her being expelled 
from the residence. The Provincial Court for the Northern Division gave judgment 
against the claim. There was an appeal to the Sadar Adalat Covrt. The Sadar 
Adalat Court confirmed the judgment of the Provincial Court observing that the 
wife quitted her husband’s protection upon his having resolved vpon contracting 
a second marriage and that this incensed her so highly as to leave his house of her 
own accord and retire to 1eside with her brother. There is no discussion of Hindu 
law and all that has been stated is that this wife was refused maintenance because 
her allegation that she was expelled from her hushand’s house was found to be 
untrue. It was also found that the defendant wanted his wife to return to his house 
and live under his authority. Both the Courts found that there was no evidence 
that the defendant was unwilling to receive her again provided she conducted 
herself in submission, to his avthorit~ On behalf of the wife it was not urged that 
the Hindu law allowed a superseded wife to claim separate maintenance but that 
the circumstances of the defendant having contracted a second marriage was itself 
adequate proof that he was unwilling to receive and maintain her. Therefore the 
present point under consideration was neither discussed nor even alludcd to in that 
decision. i 

The next case always cited in text-books is Veeraswami Chetty v. Appaswamy 
Chetti. ? 

This was a case tricd on the Original Side of the High Court in O.S. No. 85 of 1863: 
The facts of this case are :—All the parties were Hindus. It appeared from the 
evidence of one Vijaya Arma? that she married the defendant 20 years ago, that 
pey occupied the adjoining hovses at Mylapore (both of which belonged to the 


nn aI A E ne ee ee 
* 1. Madras decisions : Select Decrees of the 2. M.H.C.R. ty Whitley Stokes, 1862 and 
"Sadar “dalat, Vol. I (1B05—47), p. 366. 1863, Vol. I, p. 375. 
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defendant) but in other respects hac lived as husband and wife down to the occur- 
rence of the events which gave rise to the present action. She asked him for sup- 
port ; he answered: “my income from the garden has ceased ; you had better 
borrow and support yourself ;” it was contended for the defence by Mr. Mayne 

° that the express authority to borrow, ceased when the wife deserted her husband 
that his marriage to a second wife did not justify the first wife in living with him 

_ and she had, therefore, no implied authority to bind him for maintenance or neces- 
saries. Scotland, G.J., held: ; 


“According to Hindu law and usage, it seems clear that whatever may be thought of the morality 


of thè step amongst Hindus, polygamy is permitted, and that it is competent to a Hindu to have 
several wives.” 

How many wives, as Sir T. Strange observes in his Hindu Law, Vol. I, page 
56, it is competent for him, to have at one and the same time, does not distinctly 
appear, The prohibition which is to be fovnd directed against a plurality of wives 
save under certain justifying circumstances, such as the first wife’s infidelity, bad 
temper, barrenness, or production only of daughters, appears to be treated, like so 
many other rules of Hindu Law, as merely directory and not imperative. If, then, 
in the present case it was permitted to the defendant to supersede his first wife by 
taking another wife to live with him—and this was her sole reason for refusing to 
live with him—his doing so did not, according to Hindu law, justify his first wife 
in separating herself and remaining apart from him of her own freewill, and could 
not without more give her implied authority as his agent to bind him for debts 
incurred for necessaries. It will be seen that there was no discussion of the Hindu 
law texts and in fact even the observations of Strange in his Hindu Law alluded to 
did not support such a conclusion as will be seen later. It is seen from the foot- 
note at page 379 that the only text book which seems to have been alluded to and 
formed the basis of the decision was Colebrooke’s Digest, Vol. II. 


The third decision commonly referred to is Arumugam v. Thulukanam1, decided 
by Hutchins, J. In this case a Hindu wife applied for an order for maintenance 
from her husband. The husband offered to maintain her in his house. The wife 
refused the offer on the ground that her husband had without cavse married a 
second wife. The Magistrate ordered the husband to pay a monthly sym by way 
of maintenance. It was held that the fact that the husband had married a second 
‘wile was not a sufficient reason within the meaning of section 488, Criminal Pro- 
cedure Code, to justify an order. In this judgment which consists of four sentences 
beyond merely stating as a proposition that as a Hindu the petitioner is not deharred 
from marrying a second wife and the mere fact that he has done so does not entitle 
the first wife to separate maintenance, there was no discussion of the law and this* 
decision can hardly be described as an authority. But apart from this, the decision 
was under section 488, Criminal Procedure Code, where in regard to maintenance 
different considerations arise. The object in including the maintenance section 
in the Code could only have been prevention of destitution on public grounds and 
that it should only be applied in cases where in the absence of these provisions or the 
more cumbrous process of civil law, the wiff or the children would be destitute. 
Parrappath Chinna v. Sankunni Menon*. The object is not te punish a parent for his 
past neglect but to prevent vagrancy B4 compelling those who can do so to support 
those who are themselves unable to do so and have a moral claim to be supported. 
(Vide Kumli v.*Emperor3, Shaik Fakruddin, In ret, In re Gulabdas Bhaidas*, Sardar 
Muhammad v. Nur Muhammad*.) The object is to provide cheap and speedy but 
limited relief for deserted wives and children, it is by no means, however, the only 
-or indeed the most satisfactory remedy open to them. They may file a regular suit 
for maintenance in the Civil Court but if there is real emergency the summary 
relief as is deemed necessary may be asked for and obtained from the Magistrate. 
(Vide Bulteel v. Emperor’) 


a ` 


1. (1883) I.L.R. 7 Mad. 187. 5. (1891 LL.R,16 Bom. 269. 

2. (1919) 37 M.L.J. 361 at 362. 6. (1916) 41 LC® 331. , 

3. (1924) 25 Cr.L.J. 1249 : 82 I.G. 257. 7- (1937) M.W.N. 1127. š 
4. (1884) LL.R. g Bom. 40. Š 
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These are all the Madras cases which are usually cited in the text books as 
authority for the proposition stated above, and though it is wholly a supereroga- 
tory task to examine the decision of the other Courts, it is enough to point out that 
the decisions usually cited of the other Courts are of the same variety. Itis enough to 
examine two of the decisions which are commonly cited. First is Mt. Kishendeo: v. 
Mangal Sen! decided by Allsop, J. In this case the wife filed an applicat.on for 
maintenance and the husbend countered it by filing a suit for restitution of con- 
jugal rights. The husband had married a second wife and it was held that the 
husband was entitled to marry more than once under the Hindu Law and the 
second marriage would not be a ground for his previous wife’s refusing to live «with 
him. In this short judgment there is no reason given for this conclusion and there 
is no discussion or citation of any previous decision or reference to Hindu Law 
texts and can, therefore, hardly be described as authority for the proposition so 
baldly and extremely stated. The other decision is Udesingh v. Mt. Daulat Kaur? 
by Tek Chand and Adbul Rashid, JJ. The only reference in this decision to the 
point under consideration is the following stray sentence : 


“Tt appears that in Seenaya Reddi v. pas eel the wife had voluntarily departed from the 
husband’s house and separate maintenance was claimed on the ground that the husband had marned 
a second wife which, of course, is not a sufficient reason under Hindu law to sustain such a claim.” 


Once again there is no discyssion and it is not shown how this is not a sufficient 
reason under Hindu law. 


The net result of this analysis is that beyond basing their decision upon the 
translation of Colebrooke’s Digest of Manu and the adaptation of the same with- 
out critical discussion by Mayne and the earlier decisions being cited without further 
discyssion by the later ones there is really no authoiitative decision for holding that 
the superseded first wife is not entitled to separate maintenance under Hindu law. 


This conclusion receives further corroboration from the modern commentaries 
on Hindu law. The following is the extract from Sir Themas Strange’s (former 
Chief Justice of Madras) Hindu Law published in 1850 : 


‘It remains to consider the doctrine of supersession ; by virtue of which, though the woman 
can marry but once, to the man, a plurality of wives at the same time is competent ; though not at 
his mere pleasure ; the attempt which 1s justifiable in some instances, in others only admissible, being 
where it can neither be justified, nor tolerated, illegal. The grounds that justify it regard the conduct, 
the temper or the health of the wife ; to which may be added, barrenness, or during a period of ten 
years, the production only of daughters. In any of these cases, cheerful acquiescence on her part 


„entitles her to be treated with proportionable liberality ; while contumacious resistance subjects her 


to coercion to public exposure, nay even to the discipline of the rope. Upon the principle of volenti 
non fit injuria the first wife’s assent supplies the want of a justifiable cause as may be collected from 
various passages, indicating the means of obtaining it, and reconciling her to the intended purpose, 
by a suitable settlement ; the measure of which is differently defined, the most intelligible one being 
a compensation amounting with her previous stridhana to a value equivalent to the expenses of the 
second marriage. Sufth is the one adopted by Mr. Colebrooke ; while Jagannatha, on a review of 
the several criteria proposed by different authors, conceiving the best to be illusory, concludes that 
a rule on the subject remains yet to be formed, on due consideration of the difficulties attending it. 
That in estimating it, account is to be taken of what she already possesses, and that the difference 
only is to be given her, all are agreed ; and if the difference be the other way, then a trifle only, for 
form’s sake ; this present (as it is called) however, settled classes as stridhana as has been already 
noticed. Illegal supersession ; is the abandoning with a view to another, a blameless and efficient 
wife, who has given neither cause nor assent ; a conduct, for which the husband: (says Narada) shall 
be brought to his senses by the King, with a severe chastisement the same doctrine being held by 
Vishnu, the Smrithi Chandrika and other authorities ; the desertion of a woman by her husband for 
any offence whatever (less than actual adultery) having been declared by an anonymous Smriti to 
be among the parts of ancient law, that were abrogated at the beginning of the present age. A wife 
superseded made whatever circumstances must be provided for; a benefit that is construed by the 
Pandits as rendering it imperative upon her to continue to reside in the house with her husband, 
his fickleness non abiolving her from her nuptial obligation. And, under whatever circumstances 
she lives apart from him, it is her dut¥ to seek protection from his relations, and failing them from her 
own, but after all (says Daksha, very feclingly) with sorrow does he eat, who has two contentious wives?” 





1. A.I.R. 1935 All. 927. g. ALR. 1927 Mad. 1159. 
2. “ALR. 1935 Lab. 386. 
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Then coming to Mayne, it is significant that the different editions progressively 
deal with this matter as follows : Sir Murray Coutts-Trotter (later Chief Justice of 
this Court) in his ‘A Treatise on Hindu Law and Usage by John D. Mayne (1922 

, edition) ° states at page 652: 
““ The circumstance of a man’s taking another wife, even without any of the reasons which are 
statedeas justifying such a course (see to these Manu, IX~77 to 82) does not entitle a wife to leave her 


home so long as her husband 1s willing to keep her there. This is restated in IX-Manu 83) and Veera- 
sami v. Apbacam:1, Rajarao Booches v. Venkata Neeladri®.”’ 


In Srinivasa Aiyangar’s edition of Mayne’s Hindu Law and Usage, 1938 
editiin at page 190, it is stated thus : 
“ While decided cases have gone so far as to hold that taking a second wife is not by itself a ground 


for refusing restitution of conjugal rights other circumstances making it very difficult for the first wife 
to live in the same house as the second wife may afford ground for refusing restitution.” 


At page 827 it is stated the circumstance of a man taking another wife even with- 
out any justifying cause does not by itself entitle her to leave his home so long as 
her husband is willing to keep her there. The authorities on which these proposi- 
tions are rested are in the former case, Veerasami v. Appasami!, Arumugam v. Thulu- 
kanam?, Mt. Kishen Debi v. Mangalsen* and for the latter Manu IX-77 to 83': Vecera- 
samt v. Appasamit, Rajarao Boochee v. Venkata Neeladri?, foot-note A at page 827 
states [ste Dular Koer v. Dwarakanath Misser®, Mt. Lajwanti v. Bakshiram®| Dular 
Koer v. Dwaraknath Misser® was decided by Harrington aud Mookerjee, JJ- 


Per Harrington, J.: 


“It would not besafe to say that whatever is a defence to an action for restitution of conjugal 
rights in the case of an European would also be in every case a defence in the case of a Hindu, but the 
Court is not bound, in the case of Europeans and Indians alike, to order a wife to return to her husband 
if there is reasonable ground for apprehending that a return to that husband will imperil her safety.’’f 


Per Mookerjee, ek 


“ The conduct of a Hindu husband, who brings a low caste woman as his mistress in the house 
to live with him as a member of the family, and expels his wife and son from the family residence, 
amounts to cruelty within the meaning of the law, which justifies the wife to live separate from her 
husband and deprives the husband of his right to a decree for restitution of conjugal rights. 


The husband would not be entitled to succeed even if his conduct did not amount to cruelty 
but constituted a grave matrimonial offence.” 


In the latter case far from supporting the position mentioned by the avthor 
the Bench decision states that when the husband has deliberately forsaken his yo 
wife and she files a suit for maintenance the fact that the husband has Dad 
another wife is no ground for showing any indulgence to him in determining the 
amount of maintenance. The learned Judge repelled the argument that the appel- 
lant had to provide for the second wife also by stating that, that contention was 
wholly devoid of any force and that if he was foolish enough to marry another 
wife, there was no ground why any indulgence shovld be shown to him. 


Mayne on Hindu Law and Usage (11th edition) by Chandrasekhara Aiyar 
does not restate the af¥resaid propésition but*points out only as follows : 


“As soon as the wife is mature, her home is necessarily in her husband’s house. He is bound 
to maintain her in it while she is willing to reside with him and discharge her duties. If she quits him 
of her own accord, either without cause, or on account of such ordinary quarrels as are incidental 
to married life in general'she can set ap no claim to separate maintenance. Where the husband 

a concubine in the house or treats her with cruelty so as to endanger her personal safety, she is. 
entitled to live apart and claim separate maintenance. But mere diminution of physical comfort in. 
her husband’s house is not a cause justifying her to live away from her husband and claim separate 
maintenance. Cruelty and abandonment are not the only grounds on which separate maintenance 
could be allowed to a wife. Separate maintenance can also be awarded when the husband for reasons. 
of his own chooses to put the wife away from him or the wife lives away from her husband for justifiable 
reasons. The pak which will be available to a wife to defeat a suit for restitution of coore 
rights would also entitle her to live apart from her husband and glaim separate maintenance. Unde 


6 
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section 2 of the Hindu Married Women’s Rights to Separate Residence and Maintenance Act, 1946, 
which came into operation on the 23rd April, 1946, a Hindu married woman is entitled to separate 
residence and maintenance from her husband on one or more of the following grounds: (1) he is 
suffering from any loathsome disease not contracted from her ; (2) if he1s guilty of such cruelty towards 
her as renders it unsafe or undesirable for her to live with him ; if he is guilty of desertion, that is to | 
say, of abandoning her without her consent or against her wish ; if he marries again; if he ceases 
to be a Hindu by conversion to another religion ; if he keeps a concubine in the house or habitually 
resides with a concubine ; and for any other justifiable cause. Her own unchashty, conversion 
to another religion or failure without sufficient cause to comply with a decree of a competent Court 
for the restitution of conjugal rights disentitles her to separate maintenance under this Act. Before 
this Act, the circumstance of a man taking another wife, even without any bala a cause did not 
by itself enutle her to leave his home, so long as her husband was willing to bees er there. A wife 
who leaves her home for purposes of unchastity and persists in following a vicious course of life, cannot 
claim to be maintamed or to be taken back. A wife who has sued for maintenance on the ground 
that she was a chaste woman and that she has left her husband owing to his misconduct, is not 
entitled, when the husband proves her vicious course of life, to claim maintenance on the ground 
that the husband should also prove that she was living an immoral life when she filed the suit. A 
wife living apart from her husband for no improper purpose may, at any time, return and claim to be 
maintained. Her right is not forfeited but only suspended during the time she commits a breach 
of duty by living apart and is revived when at his death such duty ceases to exist. Her right to be main- 
tained out of the estate being thus existent, her husband cannot execute a will which can defeat such 
a right. When a wife leaves her husband’s home by his consent, he is, of course, bound to receive 
her again when she desires to return and if he refuses to do so, she will be entitled to maintenance just 
as if he had turned her out. A wife who is unlawfully excluded from her own home or refused proper 
maintenance in it, has the same right to pledge her husband’s credit, as a wife in England. But the 
onus lies heavily on those who deal with her to establish that she is in-such a position. A husband 
who has abandoned Hinduism is still bound to maintain his Hindu wife.” 


In Hindu Law, A Treatise by P. R. Ganapathi fyer, Book I, there is the fol- 
Jowing observation regarding whether marrying a second wife is a sufficient ground 
for claiming separate maintenance : 


‘Tt has been held that merely marrying a second wife and transferring the affections to such 
second wife will not amount to cruelty and that the first wife cannot, on account df such second 
marriage, resist the husband’s claim for restitution of conjugal rights. J8obhedon v. Sundhoo’, 
Sitanath v. Haimabutty* and Dular Koer v. Dwarakanath Misser?. It has also been held that 
marrying a second wife will not entitle the first wife who is thus superseded to claim separate main- 
tenance. See Veerasami Chetti v. Appasams4, Arumugam v. Tulukanam’.” “It has however been 
pointed out in an earlier chapter that it is only when certain justifying circumstances exist that 
a Hindu will be entitled to supersede his first wife and take a second wife. Even though 
iudicial decisions may have held that the prohibition in the absence of justifying circumstances 
is only a moral injunction so that the absence of the justifying circumstances will not render the second 
marriage invalid, we cannot understand why the first wife should meekly submit and go on as if nothin 
had happened and be disentitled to refuse conjugal society to a husband who had unjustifiably resort 
to another wife. It is absurd on the part of the Courts to oblige the wife thus justly offended to live 
with the husband and with the very woman who may have been the cause of strained relations when at 
any rate there is no justifying cause within the meaning of the Hindu law texts for the husband to take 
a second wife. It is outrageous not to take into account the feelings of the wife and to compel her to 
live unruffied with a husband who has violated the obligations owing to her. See Strange, Volume 
II, pages 51 and 52. As however, the Hindu wife is proverbially meek and puts up with all insults 
and even chor the Courts seem to have held that the taking of a second wife without the consent 
of the first and for no pustifying cause does not justify her to live T See Strange, section 34, 
pages 9 and 10. It is unfortunate that the Courts should have so held.” 


6 

In Mullah’s Principles of Hindu Law (6th edition at page 611) itis stated that 
the mere fact that the husband had taken a second wife would not justify the first 
wife leaving her husband’s house and the footnote sets out the decision in Vecrasamt 
Chetti v. Appasami*, as valid authority for the proposition. N.R. Raghavachariar’s 
Hindu Law (grd edition) (1947) states at page 222 that if a womaa deserts her 
husband on the ground of his remarriage she will not be entitled to claim separate 
maintenance. The authority for this proposition is given in the decision in Veera- 
sami Chetti v. Abpasami* and in Ude Singh v. Mt. Daulat Kaur’. 


C. S. Ramakrishna in his “ Hindu Law as interpreted by the Judges in India 
and ‘Privy Cowncil”, volupe k page 374, mcntions that the fact that a husband 
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married a second wife while his first wife was living with him cannot justify the 
former in claiming separate maintenance and cites as authority Rajarao Booches 
v. Venkata Neeladrı! and Veerasami Chetii v. Appasami?. 


Dwarakanath Mitter in “ The Position of A Woman in Hindu Law ” observes 
at page 317 that it was pointed out by the Madras High Court that the husband 
marfying a second wife does not justify desertion of the husband by the first wife 
and that it follows therefore that the marriage with a second wife would not be any 
answer in a suit for restitution and cites as authority Veerasamt Chettt v. Appasami?. 


Gharpure in his Hindu Law, 4th edition, page 346 mentions under the head 
“ Gases where separate maintenance was not allowed ”’, the instance of husband 
marrying a second wife and cites as his authority Veerasami Chetti v. Appasamt?, 
Adli v. Personi? and Feobhodhon v. Sundhoo*. 


In Commentaries on Hindu Law (grd edition), volume I by Rajendra Nath 
Bhattacharya at page 257, it is stated that the husband’s marrying a second wife 
would not justify the first wife’s leaving his house. The authority relied on for this 
proposition is Veerasami Chetti v. Appasami?. 


In Golapchandra Sarkar Sastri’s Hindu Law (7th edition), 1936, at page 172, 
it is merely stated that the wife is bound to reside with the husband wherever he 
may choose to live and the fact of the husband having another wife will not relieve 
her from that duty and that nothing short of habitual cruelty or ill-treatment will 
justify her to leave her husband’s house and reside elsewhere and the authorities 
for this proposition as given in the foot-note are : Sitanath v. Haimabutty®, Dular Koer 
v. Dwarakanath Missir® and Binda v. Kaunsilia’ and Madras decision Rajarao Boochee 
v. Venkata Neeladri}. 


Sir Goprpodass Banerjee, in his Tagore Law Lectures for 1878 “ The Hindu 
Law of Marriage and Stridhana”’ mentions in lecture IV at page 159, that the 
fact that the husband had married a second wife is not a sufficient reason within the 
meaning of section 488, Criminal Procedure Code, to justify an order for separate 
maintenance and relies as his authority upon Arumugam v. Tulukanam?. 


Trevelyan on “ Hindu Law as administered in British India” (and edition 
at page 71 mentions that a decree for restitution of conjugal rights cannot be refused. 
on account of a second marriage by the husband and gives in the foot-note as his 
authority for this proposition Arumugam v. Tulukanam®, Feobhodhon v. Sundhoo* 
and Virasam Chetti v. Appasams®. 

Sir H. S. Gour in his Hindu Code (4th edition), page 320, in dealing with the 
wife’s right to maintenance mentions that the fact that the husband had married 
another wife is no ground for leaving him and gives Virasami Chetti v. Appasamt®, 
as his authority for this proposition. 

To finalise this examination of the texts and the case-laweand the commen 
taries : The duty of the wife is to live with her husband. The husband is bound 
to maintain his wife and during his lifetime He alone is subject to this obligation. 
If the texts are correctly understood, Hindu law recognises that in certain cases, 
including supersession by second marriage, the husband and wife should be ex- 
cused from cohabitation, viz., when on the part of the husband he is unable to res- 
train or persuade the superseded wife to continue cohabitation without stultifying 
her former positian in the household and on the part of the wife when the conduct 
of the husband towards her is such that in the words of Sir S. Subramania Iyer, J., 
she cannot live with him consistently with her self-respect and her position as a wife 
in the household. This excusing from cohabitation was deemed a justifying cause 
for the superseded wife being given compensation or separate maintenance. The 
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cases from which the absolute proposition, that the mere fact that the husband 
marries a second wife would not entitle the wife to-live away from her 
husband and have separate maintenance are Rajarao Boochee v. Venkata 
Neeladni} and Virasami v. Appasami*, which by themselves are based upon an 
incorrect translation of Manu Placitum 75 by Colebrooke and adopted by Mayne 
and without a critical discussion of the texts or adduction of adequate reasons. 
Consequently, it is not suprising that subsequent case-law, though paying lip service 
to this dictum, has been giving the relief of maintenance on equitable principles 
applicable to restitution of conjugal rights, due regard being had to the new social 
consciousness pressing for enlarged rights for women. This is but proper because 
precedents, as has been well said, are only stepping stones and not halting places 


and the time spirit could not leave Hindu law unchanged. Therefore to this 
reorientation we shall now turn. 


Point 2: This discussion regarding the Hindu texts and the deductions to be 
drawn therefrom has merely become academic on account of the reorientation 
evidenced by the case-law from 1936 onwards in this and other States. The 
old principle set out in Sttanath v. Haimabutti8, that under the Hindu law 
mere unkindness or neglect short of cruelty would not be a sufficient justification 
for a wife in leaving her husband’s house has come to be replaced by the equitable 
doctrine that the grounds wich would be available to a wife to resist a suit for res- 
titution of conjugal rights would also entitle her to live apart from her husband 
and claim separate maintenance. Similarly, in Adli v. Personit, it was laid down 
that the only cruelty which can be recognised under the Hindu law justifying a 
Hindu wife to claim separate maintenance is legal cruelty, i.e., actual violence of 
such a character as to endanger the personal health or safety of the wife : Feobhodhon v. 
Sundhoo®, ‘The mere taking of the first wife’s jewels or the marrying of a second 
wife by the plaintiff cannot be set up as a bar to restitution. (No’ discussion or 
citation or reasons given). Sitanath v. HaimabuttiS, Yamunaba: v. Narayan Moreswar 
Pendese®, Arumugam v. Thulukanam", Feobhodhon v. Sundhoo®, Binda v. Kaunsilia®, Dular 
Koer v. Dwarakanath Missir?, referred to. In Rukmani Ammal v. T. R. S. Chari+, 
Pandrang Row, J., held that there is no stringent rule that in every case unless 
actual cruelty is established, a husband is enfitled to a decree for restitution of 
conjugal rights. As a matter of fact, Hindu law is silent as regards the right of 
the husband to obtain the help of the Court in securing the company of his wite. 
Though the Hindu law prescribes a duty of obedience and also contains provisions 
regarding the right of the wife to claim maintenance, a suit for restitution of conjugal 
rights is really not contemplated by the Hindu law proper and such suits have been 
allowed on the analogy of similar suits in England which were dealt with ori- 
ginally under the Ecclesiastical Jurisdiction. Whether the husband is entitled to 
restitution or not must be decided after consideration of all the circumstances of the 
case ; in other words what is sought in such a suit is an equitable relief and equitable 
considerations cartnot be ignored even when they are in favour of a Hindu wife. 
In Venkatapatht Nayint Varu v. Puttampa Nagith11, it was held by a Bench of this Court 
consisting of Varadachariar and Mockett, JJ., that cruelty and abandonment are 
not the only grounds on which separate maintenance could be allowed to a wife. 
Separate maintenance can also be awarded in a case where the husband for rea- 
sons of his own, chose to put the wife away from him and the wife lives away from the 
husband for justifiable reasons. It is reasonable to hold that the grounds which 
would be available to a wife to defeat a suit for restitution of conjugal rights would 
also entitle her to live apart from her husband and claim separate maintenance. 
An offer to take back a wife made during a suit has got to be carefully scrutinised to 
see if it is a bona fide offer and not one made for the purpose of defeating the claim 
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for maintenance. In Seethayamma v. Venkataramana!, Burn, J., held that it is not 
necessary that a wife should prove actual cruelty in order to entitle her to a decree 
for separate maintenance. On the other hand it is logical that if the husband is 
found to be not entitled to a decree for restitution of conjugal rights (because he 
had virtually abandoned her) the wife should be held entitled to a decree for sepa- 
raté maintenance. ‘The decision in Venkatapath: Nayint Varu v. Putiamma Nagith* was 
relied on. In Ude Singh v. Mt. Daulat Kaur?, it was held where a husband sues „his 
wife for restitution of conjugal rights it is not necessary that actual physical cruelty 
is necessary to enable the wife to resist such suit. Nor is it necessary to prove that 
there has been a continued physical cruelty. A husband is not necessarily entitled 
to a decree in the absence of plea of cruelty by the wife. Vide Bat Jivi v. Narasingh 
Lalbhart. In a suit for restitution of conjugal rights the Court in each case will 
consider the entire conduct of the parties and if it comes to the conclusion that the 
husband has been guilty of continued neglect of the wife and has deserted her and 
the suit has not been instituted bona fide.the suit will be dismissed. It is not neces- 
sary to entitle a deserted wife to prove that she has been subjected to repeated vio- 
lence. Mere delay in bringing a suit for maintenance is no cause for its dismissal. 
In the same volume at page 110, we have the decision in Mt. Lajwanti v. Bakshtram', 
which has already been referred to where it was held that where a husband has 
deliberately forsaken his young wife and she files a suit for maintenance, the fact 
that the husband has married another wife is no ground for showing any indulgence 
to him in determining the amount of maintenance. In Sobhanadramma v. Varaha 
Lakshminarasimhaswami®, it was held that where a husband and wife owing to disputes 
separated and when the wife and her relations subsequently approached the hus- 
band and requested that the wife may be allowed to live with him, the husband 
refused to accept her and ‘for a number of years, the wife had to remain in her father’s 
house, thereewas abandonment sufficient to entitle the wife to claim separate main- 
tenance under the Hindu law. ‘The dictum in this case that the position of a young 
Brahmin wife (it may respectfully be added all Hindu wives) reduced, by no fault of 
hers, to the condition of a widow in her husband’s lifetime, needs no elaboration 
and it must not be made profitable for husbands deserting their wives and marrying 
again, so to say, in revenge in order to spite their former wives is well worth atten- 
tion. In Vellayammal v. Ramaswami Naicken’, lip service was paid to the hoary dic- 
tum that a husband marrying a second wife by itself is no justifying cause for claim- 
ing separate maintenance. It was pointed out that a justifying cause to entitle 
a Hindu wife to claim separate maintenance enumerated in Dharma Sastra might 
conceivably be held to be insufficient in modern times.* 


In Mallava Siddappa v. Siddappa Bhimappa’, it was held that before a Hindu 
wife becomes entitled to separate maintenance she must satisfy the Court that she 
had a justifying cause which compelled her to leave her husband and live sepa- 
rately. It was further observed that the question in each case would be whether 
the conduct of the husband was such that the wife consistently With her self-respect 
and with due regard to her position as a wift, can live in the house of her husband. 
‘Thus we have travelled far from Sttariath Mukherjee v. Haimabutti Debee® and Adli v. 
Personi?®, where it was held that legal crvelty established alone was sufficient as a 
justifying cause for a Hindu wife to live separately and claim separate mainten- 
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ance to Mallava Siddappa v. Siddappa Bhimappa, where it has been pointed ovt that 
justifying cause has to be deduced from the circumstances of each case and if on 
equitable grounds it is found that the circumstance and conduct of the husband 
are such that the wife consistently with her self-respect and with due regard to her 
position as a wife cannot live in the house of her husband she can claim separate 
maintenance. On the foot of this principle, when a Hindu married a second «wife 
apparently giving his parents-in-law to understand that he had abandoned his 
first wife and then subsequently took back his first wife it has been held in Swarajya 
Lakshmimancharamma v. Satyanarayana*, that the second wife has justifiable cause 
to claim separate maintenance although sub-clause (4) of section 2 of the Hindu 
Married Women’s Rights to Separate Residence and Maintenance Act (Act XIX 
of 1946) does not apply. Though, for the purpose of not seeming to disturb the 
ratio so badly set out in Rajarao Boochee v. Venkata Neeladri®, lip service has 
continued to be paid by Judges to the proposition that a Hindu husband marrying 
a second wife is by itself no justifying cause for the superseded first wife to claim 
separate maintenance, in practice by the extended application of the term “ justi- 
fying cause ” and by making it to cover all equitable considerations, every aggrieved 
wife including superseded wife has been given the relief asked for by her, of separate 
maintenance. 


Therefore applying the principles to the facts of the instant case it is found 
that this appellant is entitled to the relief asked for by her. There is no dispute 
in this case that the wife coming from a good family was virtuous and well-behaved. 
On account of her being childless within the first decade of her marriage which 
took place when she was 11 years old and which was consummated when she was 14 
there have been bickerings between the husband and the wife. This has been 
aggravated by the fact that the husband looking upon himself as the illatom 
son-in-law of his parents-in-law was coveting their properties and Was trying to 
realise the fruits thereof. So the two powerful motives which cou wreck married 
life, the feeling of frustration that the marriage might prove issueless and the finan- 
‘cial differences have operated to bring about the separation of the husband and the 
wife. There is nothing to doubt the testimoney of the plaintiff’s witnesses in the 
case that it was the conduct of the husband which drove the wife from her home 
to reside with her parents, that subsequently the husband made no attempts to 
take her back, and that as a matter of fact all efforts at patching up the differences 
were made impossible by the husband marrying a second wife and procreating a 
large family when the first wife was certainly well within the period of herself being 
able to bear children. In order te explain away his conduct the husband has been 
alleging that his wife was suffering from a disease which prevented her from conceiv- 
ing and secondly that he was trying to take her back by personal appeals and through 
the efforts of the mediators. On a close scrutiny of the evidence it is found that the 
disease complained of, namely, ‘“ whites” is both curable and one that will not 
certainly inhibit pregnancies and in any event no medical testimony has been 
adduced to substantiate these allegations. It is easy for the husband to allege and 
difficult for the wife to refute that he ‘has been personally asking his wife to return 
back and that he sent mediators for this purpose. There is no corroborative evi- 
dence worth mentioning in support of the husband’s allegation. In this connec- 
tion it may ke pointed ovt that this is not a case where the question of credibility 
depends on the light thrown upon it by the demeanour of the witness in the hox 
and the manner in which the witness answers and how he is affected by the ques- 
tions put to him where the trial Judge has an advantage but this is a case where 
the views on credibility are founded upon the argumentative inferences from facts 
not disputed and the Court of appeal is really in, as good a situaticn as the trial 
Judge. Vide Palchur Sankara Reddi v. Palchur Mahalakshmamma‘, ‘The circumstances 
of the case clearly show that bus for the compelling reasons mentioned by the wife, 
namely, the alienation of the husband’s affections, his cruel conduct and the impos- 
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sibility of her living with him, she would net have assigned to herself the position 
for life of a discarded wife when she was of an age when she could not have des- 
paired of having children and bringing up a happy family. Therefore, there were 
«justifying causes for the appellant to live apart from her husband which circum- 
stances will entitle her to claim separate maintenance. 


6 2 


Point 3: On the question whether the clause “ marries again ” in clause 4 
of section 2 of Act XIX of 1946 should be construed as “ married ”? before the said. 
Act came into force or “‘ marries again ” after the date on which the Act became 
law (S3rd April, 1946) we have the following judicial decisions of our High Court 
and othcr High Courts. 


In Vasundara Devi Amma v. Ramakrishna Naidu, which deals with a case arising 
under Act (XIX of 1946) (Hindu Married Women’s Right to Separate Residence 
and Maintenance Act) Rajamannar, J., as he then was, had not to consider the 
question as the marriage in that case took place on ist of September, 1946. 


In Lakshmiammal v. Narayanaswami Naicker?, Viswanatha Sastri, J., has fully 
gone into the construction of sub-clause (4) of section 2. The learned Judge did ` 
not enter into the question whether the Act was remedial or declaratory. He 
found that all the six clauses in section 2 of the Act are in the present tense. The 
words “ marries again ” in sub-clause (4) of section 2 of the Act have not been 
used with reference to a particular point of time but merely as a description of 
the husband’s position as being twice married whether before the Act came into 
force or after. If at the time either the wife seeks separate residence and mainte- 
nance or the husband claims restitution of conjugal rights from the wife the hus- 
band happens to be twice married clause (4) of section 2 will come into operation 
and the wife superseded by the second marriage of the husband whether before or- 
after the Act (XIX. of 1946) is entitled ta separate maintenance and residence. 
It is a direct corollary from this that such a wife cannot be compelled to go and 
live with her husband. In other words, against such a wife no restitution of con- 
jvgal rights could be granted. The following extract from the learned Judge’s 
observations may usefully be borne in mind : 


“ The rule of construction applicable to a remedial enactment like Act XIX of 1 is stated in 
these terms in Volume 31, paragraph 653 of Halsbury’s Laws of England (Hailsham Edition) : ‘ Judi- 
cial interpretation should be directed to avoid consequences which are inconvenient and unjust, if 
this can be done without violence to the spirit or the language of the statute. If the language is 
ambiguous and admits of two views, that view must not be adopted which leads to manifest public 
mischief or inconvenience or to injustice. If, however, the words are plain, the Court has no right to 
put an unnatural interpretation on them simply to avoid mischief or injustice. In such a case no 
further effect should be given to the enactment than is required for the purpose of the legislature to 
be achieved. In advancement of a remedial statute, ev ing is to be done that can be done con- 
sistently with the proper construction of it, even though it may be necessary to extend enacting words. 
beyond their natural import and effect’. The object of the Act is to crystallize and give statutory 
recognition to certain parts of the judge-made law and at the same time to libegalise in other respects. 
in favour of Hindu married women.’ 

s 


S. 2 of the Act runs thus: : 
‘Notwithstanding any custom or law to the ene a Hindu married woman shall be entitled 
husban 


to separate residence and maintenance from her on one or more of the following grounds + 
namely, (i) if he is suffering from any loathsome disease not contracted from her : (1) if he is guilty of 
such cruelty towards her as renders it unsafe or undesirable for her to live with him, (iii) if he 1s guilty 
of desertion, that is to say of abandoning her without her consent or against her wish; (iv) if he 
marries again ; (v) if he ceases to be a Hindu by conversion to another religion ; (vi) if he is keeping. 
a concubine in the house or habitually resides with a concubine ; (vii) for any other justifiable cause.’ 


“Tt is unreasonable to construe section 2 (1) of the Act aymeaning that the loathsome disease 
therein described should have been contracted by the husband after the Act and if the disease had 
originated before the Act, the wife is not entitled to separate maintenance. ‘ Cruelty’ and “‘ deser~ 
tion’ referred to in section 2 (2) and (3) ie oer do not exclufe cryelty and desertion which started. 
anterior to the passing of the Act. Similarly, the reference to apostasy in section 2 (5) and to the 
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keeping of a concubine in the house in section 2 (6) must contemplate events which had their inception 
before the Act came into force. With reference to section 2 (4), however, it is argued that the words 
€ marries again’ refer to a future marriage, ie., after the Act. I appreciate the verbal point of this 
interprtation but I am unable to accept it. In my opinion, the words are merely descriptive of the 
position of the husband as a twice-married man at the date when the wife’s claim for separate maing 
tenance is made under the Act and do not exclude a husband who had taken a second wife before the 
Act from its operation. Reading section 2 as a whole and the several clauses of the section tggether, 
T see no reason to hold that while all the other clauses which use the present tense refer to a state of 
affairs in existence at the date of a suit for maintenance by the wife, though it had its origin before the 
Act came into force, clause (4) of section 2 alone must have reference only to an event which occurs 
aftér the Act comes into force. In Lala Dumchand v. Mt. Anarkali+, the Judicial Committee interpreted 
the words ‘ dying intestate’ in the Hindu Law of Inheritance Amendment Act XX of 1920, not as 
connoting the future tense but as a mere description of the status of a deceased person, not having 
reference to the time of his death. Section 2 (4) of the Act ought, in my opinion, to receive a similar 
interpretation. The Act was designed to remedy the mischief created by a state of the law which 
permitted a man to marry as often as he liked but denied to the superseded wife separate maintenance. 
A multiplicity of wives is not conducive to domesctic peace or the happiness of the spouces and in 
recognition of this fact, the law has now provided separate maintenance for the superseded wife who 
remains chaste. There is no reason why the Legislature should have made an invidious distinction 
between wives superseded by a second marriage of the husband before the Act and those who are so 
superseded by a second marriage after the Act. For these reasons I hold that the wife in the present 
case is entitled to separate maintenance under section 2 (4) of the Act.” 


In Kistappa Naicker v. Paroathi Ammal*, the same interpretation has been placed 
by Raghava Rao, J., and he has held that the fact that a man has taken a second 
wife is sufficient ground for award of separate maintenance to the first wife under 
Act (XTX of 1946) (Central) in the absence of any unchaste or improper conduct 
and reference is made to another decision of his in S.A. No. 556 of 1947 where 
he has held the same .view and in which he has also referred to a similar 
decision of Mack, J., regarding the same point. 


It is mentioned in the Notes Section of the M.W.N ., No. 26, dated.17th August, 
1953, that in an unreported decision in S.A. No. 1413 of 1946 of our Court it was 
held that section 2 (4) gives a right whether the marriage was before or after the 
Act but that maintenance could not be claimed from prior to 2grd April, 1946, 
the date when the Act came into effect. 


The decision of Viswenatha Sastri, J., has been followed in Baijnath v. Hira- 
man®, where the learned Judicial Commissioner has observed : 


“ Studying the Act as a whole I would follow the Madras ruling rather than that of 
Nagpur. In fact section 2, clause, (4) of the Act is a far-reaching measure. The law does not 
go so far as to declare illegal a man’s marrying again in the lifetime of the first wife. Had it 
done so, the disability imposed by it cannot act retrospectively. It does, what is obviously the 
second best. From the date the law comes into force ıt arms the superseded wife with a new 
weapon which customary Hindu law did not granther. It enables every wife, in the status of 
aupersession to choose, whether she would continue to live with the husband or get what virtually 
amounts to a judicial separation. Conversely, if a superseded wife is living separately from her 
husband this prevents the twice-married husband from getting a decree for restitution of conjugal 
tights.” a 


A different note has been struck in Sidda Setty v. Muniammat, by Krishnaswami 
Nayudu, J. In this decision he has held that on a proper construction of the lan- 
guage in clause (4) of section 2 of Act (XIX of 1946) the words “ marries again ” 
could only refer to a future marriage, that is, marriage after the Act. This will be 
a reasonable and natural construction to be put upon the words without doing 
violence to the language or even to the spirit of the statute and the language does 
not admit of any ambiguity and is plain. To do otherwise would be to lead to 
inconvenient and unjust results* which should always be avoided in judicial 
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interpretation of the words of the statute. Lakshmi Ammal v. Narayanaswami Naicker1, 
dessented from. 


This point has been discussed in the case reported in Mt. Sukhri Bai v. Pokhal 
Singh*, where it was held that the Act does not act retrospectively hecause the word- 
ing of clavse (4) of section 2 is to cut down the application to those cases in which 
the husband marries again after the date on which the Act became law. This 
conclusion was arrived at after an elaborate discussion whether the Act (XIX of 
19469 (Central) is declaratory or remedial. Discussing the difference between the 
two types of legislation the Court came to the conclusion that the said Act was 
not declaratory in the strict sense of the term. Before the Act came into force 
neither Hindu custom nor any statute allowed a Hindu wife to live separately from 
her husband if he married a second time. In the view of the Nagpur High Court 
it is this defect that the law remedies and is therefore 1emedial and when once it is 
remedial it can act only prospectively. 


In Lakshmibai v. Waman Rao*, the learned Judges came to the conclusion that 
the words “ if he marries again ” must be interpreted as meaning “ if he marries 
again after the Act comes into force ” and any earlier marriage of the husband 
prior to the coming into force of the Act will not confer vpon the wife the right to 
claim separate residence and maintenance and section 2 (4) of the Hindu Married 
Women’s Right to Separate Residence and Maintenance Act, 1946, has no restros- 
pective operation : Lakshmi- Ammal v. Narayanaswamt Naicker+, differed from ; 
Sukhri Bat v. Pokhal Stngh*, agreed with. 


On a caseful consideration of section 2 (4) and the relevant decisions, there 
can be no doubé that the words “ marries again’ are merely descriptive of the 
ee of the husband as a twice-married man at the date when the wife’s claim 
or separate maintenance is made under the Act and do not exclude a husband who 
had taken a second wife before the Act from its operation. In this view it is un- 
necessary to discuss at great length the other aspect of the matter, mz., whether the 
law is remedial and prospective or declaratory and retrospective. It will be noticed 
however that the Nagpur and Bombay decisions proceed on the assumption that 
neither the Hindu law texts nor judge-made law excuses cohabitation in the case 
of a superseded first wife. The categorical and unqualified assumption has been 
found upon critical examination to be largely unfounded. Therefore, the better 
construction seems to be that this 1946 legislation only declared and put beyond 
doubt what was already the judge-made law. Hence section 2 (4) does not exclude 
a husband who had taken a second wife before the Act from its operation. 


Finally, the rate of maintenance and the period for which # has to be granted 
have to be considered. In regard to the period, the plaintiff claims arrears for 
five years from 1942 and the first defendant contended that she would not be entitled 
to claim arrears, The learned Subordinate Judge found that the plaintiff left 
the first defendant in February, 1943, some days prior to the second marriage. ‘The 
date adjudged by the learned Subordinate Judge can be accepted. ‘The ques- 
tion of arrears is allied to that of quantum of maintenance and it falls within the 
range of the right to maintenance. It is a legal right not depending upon any 
demand and refusal for its enforcement, although a demand may, show that the 
person demanding is in necessitous circumstances and is insisting upon her rights. 


e 
indissolubility of marriage and remain a Dharma- law is like that, the law is an ass.] 
paini Patiorata, if the interpretation of Viswa- I. (1950) 1 M.L.J. 63. 
natha Sastri, J., is not followed, she will have 2. ALR. 1958 Nag. 93. 
to starve. A really gilbertian situation recalling 3. (1953) 55 Bom.L.R. 357: ATR. 195% 
the immortal words of Mr. Bumble that if the Bom. 342. : 6 
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[ Venkopadhyaya v. Kavary1 ; Panchakshara v. Pattammal® ; Seshamma v. Subbarayudu® ; 
Ratnasabapathi v. Gopala*; Raja Yarlagadda v. Yarlagadda’ ; Dandamudi v. Danda- 
mudi® ; Subhdramma v. Venkatachalam™|. A person against whom a claim for arrears 
is made has to prove waiver or abandonment or such conduct on the part of the. 
plaintiff as may have misled the defendant into thinking that such a claim would not 
be made, thereby inducing him not to make any provision for meeting it, out of 
his annual income: [Subramania Iyer v. Muthammal® ; Krishnamachari v. Chellammal?® ; 
Godavari v. Godavarti!°; Rangathayi v. N. M. Chetti}1; Pushpavalli v. Ragavayya1 ; Sri- 
nivasa v. Lakshm11*], It is now well settled that mere delay in preferring a claim for 
maintenance does not disqualify a person otherwise entitled to arrears. The High 
Courts in India have, however, been divided on the’ question of the nature and extent 
of the discretion residing in a Court of law in dealing with arrears. But in Madras 
a long series of decisions have held that the right to arrears is an absolute right, 
defeasible only on proof of waiver, abandonment, estoppel or limitation ; in 
other words, that apart from these considerations, a Court has no discretion either 
to disallow arrears totally or to cut down the period for which they are to be granted. 
[Rangathayi v. N. M. Chetti! ; Subramania Iyer v. Muthammal® : Pushpavallt v. Ragha- 
vayya*®; Panchakshara v. Pattammal® ; Srinivasa v. Lakshmi1® ; Godavarti v. Godavarit?® ; 
Venkatapatt v. Puttamma1*], Thus, a wife is entitled to claim arrears provided her 
right is not either barred by time or is not waived or impliedly abandoned. But 
arrears may be fixed oma lower scale than future maintenance [Srinivasa v. Lakshmi}? ; 
Venkataratnamma v. Sitaratnam'® ; Venkatapathi v. Puttamma!4 ; Dandamudi v. Danda- 
mudi®|, ‘The plaintiff may, therefore, be held to be entitled to arrears from F ebruary,, 
1943, as found by thalearned Subordinate Judge in paragraph 23 of his judgment. 


In regard to the rate of maintenance, it is a question of fact and the various: 
circumstances which have to be considered in determining the amoynt have been 
comprehensively set out by their Lordships of the Privy Council iy the ‘well-known 
decision of Mt. Ekradeshwari v. Homeshwar}®, thus : 


“ Maintenance depends upon the gathering together of all the facts of the situation (1) the 
amount of free estate, (ii) the past life of the married parties and the families, (iii) a survey of 
the condition and necessities and rights of the members, on a reasonable view of change of 
circumstances possibly required in the future, regard being of course had to the (a) scale (b) mode 
of living and to the (c) age (d) habits (e) wants and (f) class of parties. In short it is out of a 
category of circumstances, ‘small in themselves, that a safe and reasonable induction is to be made 
by a Court of law in arriving at a fixed sum.” 


This Privy Council decision no doubt related to the amount of maintenance 
to be awarded to a widow. But the tests they have laid down for determining the 
amount appear equally applicable to a superseded wife. We can no longer follow 
Yagnavalkya who indicated the maximum that may be awarded to a forsaken wife’ 
as a third part of the husband’s wealth (In Lagwanti v. Bakshiram17, one third of 
the husband’s income was granted). This is a too rough and ready test for appli- 
cation under modèrn conditions. In fixing the amount of a wife’s maintenance: 
the Court has to consider also the mgnner of life to which she has been accustomed. 
and an amount sufficient to enable her to lead such a life may be granted, provided 
no injustice is done to her husband or the rest of her family [In Appibar v. Khimjit8, 
and in Sobhanadramma v. Varaha Lakshmi Narasimhaswami}®, it was held that the 


— eaaa a a 
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criteria laid down in Ekradeshwari v. Homeshwar!, apply generally to the case ofa 
wife also]. 


Applying these principles to the facts of the instant case, first of all the re- 
esources of the husband have got to be assessed ; secondly, it has to be decided whether 
the property owned by the wife can be taken into consideration. In regard to the 
formér the learned Subordinate Judge has elaborately analysed the evidence re- 
garding the income of the husband and has come to the following well-substantiated 
and correct conclusion : 

“ë have no hesitation in coming to the conclusion that the wet lands of the first defendant fetch 
easily a rent of 18 bags per acre. (Wet lands of the first defendant are found roughly to be 25 acres; 
of dry land 5 acres.) Tan not satisfied that the yield of the dry lands including the turmeric-growing 
lands 1s as claimed for the plaintiff. I hold that the dry lands of the first defendant yield a rent of 
about Rs. 600 per year.” 

The controlled rate per bag of paddy from 1943 could at no time have been less 
than Rs. 12 per bag, and subsequently has been averaging about Rs. 20 per bag. 


The learned Subordinate Judge found that first defendant was not indebted 
to any extent and had outstandings of Rs. 21,000. 


There can be no rebate by reason of the properties owned by this wife. The 
decision in Annapoornamma v. Veeraraghava Redd:?, is authority for the position that 
on the question of maintenance due to a widow the stridhanam property owned by 
her ought not to be taken into consideration. The decision in Appibat v. Khimji? 
is authority for the position that when a wife claims maintenance the 
\property owned by her can be taken into consideration. ‘The view of.the Bombay 
High’ Court in respect of widow’s maintenance is that the property owned by the 
widow can be taken into consideration. ‘That view runs contrary to the view of 
the Madras High Court as stated in Annapoornamma v. Veeraraghava Reddi?. ‘There- 
fore, it must be taken that so far as the Madras High Court is concerned, even in 
respect of the maintenance claim of a wife any property owned by her ought not 
to be taken into consideration. 


On the foot of these resources of the rst defendant, and taking into considera- 
tion the fact that subsequently a son has been born to him and that that son’s share 
should be excluded from our purview and that the 1st defendant has also to main- 
tain a second wife and the four daughters raised through her and the other incidental 
obligations incumbent on him, the rate of maintenance under all heads*can be 
safely fixed on an average rate of 25 bags of paddy for past and 50 bags of paddy for 
future per annum. ‘The past maintenance on my finding of abandonment will be 
from 1st February, 1943. I would have dated it from 23rd April, 1946, if I had 
found that the appellant was entitled to maintenance by reason of Act (XIX of 
1946) only. This will be made a charge on an adequate portion of the immove- 
able properties of the 1st defendant, shown in the plaint schedule, liberty being 
given to the parties to file list of the lands to be so charged and wkich on agreement 
will be incorporated in the decree of this Court. Future maintenance made payable 
on the 15th January of every year and the valueof past maintenance to be claculated 
at the rates of paddy only on the dates in which the payments became due. 

In the result, the decree and judgment of the learned Subordinate Judge are 
set aside and the plaintiff is awarded maintenance past from February, 1943, of 25 
bags of paddy per annum and future at the rate of 50 bags of paddy and this is 
made a charge on a portion of the 1mmoveable properties of the 1st defendant as 
set out above and the suit is decreed to the plaintiff to this extent. The parties 
will give and receive costs in the measure in which they have succeeded and failed. 


K.S. Appeal allowed. 


r. (1929) 57 M.L.J. 50: L.R. 56 I.A. 182. 3. (1936) LL.R. 6o Bom. 455 : A.LRe 1936. 
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IN THE HIGH COURT OF JUDICATURE AT MADRAS. 


PRESENT:—Mnr, P. V. RaJAMANNAR, Chief Justice AND Mr. Justice RAJAGOPALA 
AYYANGAR. 


Akkirath Mundanat Manakkal Thuppan Nambudiri .. Appellani* - 


0 


A. P. Kutti Sankara Menon, Official Liquidator of the 
Malayalee Bank, Limited (in liquidation) and another .. Respondents. 

Companies Act (VII of 1913), section 120 (1)—Construction of —Power of Court under—Condigons if 
cumulative—Power of Court to extend time after winding up order. 

Under section 120 (1) of the Companies Act, a Court has power to order extension of time for 
registration of a document by a company in favour of a creditor who has advanced moneys to the 
company even though the time specified under section 109 of the Act has expired. 

If the Court is satisfied that the omission to register in time was due to inadvertance or some other 
sufficient cause it is not necessary that the Court should be further satisfied that it is not of a nature 
to prejudice the position of creditors or shareholders of the company. Ona proper construction of the 


section it is clear that the Court is entitled to extend the time provided the Court is satisfied that any 
one of the following conditions is satisfied :— 


(1) The omission was accidental or due to inadvertance or to some other sufficient cause i 


(2) The omission is not of a nature to prejudice the position of the creditors or shareholders 
of the company ; and 


(3) On other grounds if it is just and equitable to grant relief, 


These conditions are not cumulative because of the disjunctive ‘ or? which separates each of the 
clauses in the section. The time can be extended even after an order for winding up of the Company 
has been made. cna 

Under section 120 (2) of the Act an unsecured creditor cannot contend that an extension of time 
for registration made after the winding up order would not give the charge-holder the rights'of a secured. 
creditor. e, 

On appeal from the judgment and order of Mr. Justice Krishna- 
swami Nayudu, dated 18th September, 1951 and made in the exercise of the ordi- 
nary original civil jurisdiction of the High Court in Application No. 1057 Of 195r, 
in O.P. No. 247 of 1950. 


V. Thyagarajan, Subrahmanyam, Rajagopal and D. H. Nambudripad for Appel- 


lant. 
C. S. Vidyasankar for Respondent. 
The Judgment of the Court was delivered by l 
Rajamannar, C. J.—This is an appeal against the order of Krishnaswami N ayudu, 


J., dismissing an application filed by the appellant under section 120 of the Indian 
Companies Act in the following circumstances : 


On 26th June, 1950, the Malayalee Bank, Ltd., executed and registered a deed 
of sub-mortgage of some of the securities held by the Bank in favour of the appel- 
lant to secure a stm of Rs. 10,000 advanced by the appellant to the Bank. ‘The 

loan was repayable within six months. On 4th July, 1950, the managing director 

of the Bank forwarded to the Registrar of Joint Stock Companies particulars of the 
mortgage as prescribed in a form provided for the purpose, but he did not send 
either the instrument of mortgage or a copy thereof verified in the prescribed manner. 

The Registrar acknowledged receipt of the particulars and called upon the managing 

director to file the instrument or a copy of the same. The Bank replied to the 

Registrar on 13th July, 1950, that they had not received a copy of the mortgage 

deed and that as soon as it was received they would furnish the Registrar with it. 

It appears that a copy of the mortgage deed was obtained by the managing director 

on 24th July, 1950, but the same was not filed with the Registrar. By an order 

of Court, dated 1oth October, 1950, the Bank was directed to be wound up and 
the 1st respondent was appoinfed official liquidator. Soon after the expiry of six 
months, the time fixed for the repayment of the amount due under the sub-mortgage, 


T Ope No. 4 of 1952. 


28th July, 1954.4 
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the appellant wrote on 25th January, 1951, to the official liquidator to make arrange- 
ments to pay the amount due to him. The official liquidator replied that the 
deed of mortgage in favour of the appellant was void under section 109 of the Indian 
Companies Act as against the official liquidator and the other creditors, as the 
sequisite particulars of mortgage bad not been filed with the Registrar of Joint 
Stock Companies in me. The appellant SUE A himself applied to the Registrar 
in the prescribed form on 29th February, 1951, for registration. As the application 
was made beyond the 21 days provided for under section 109 of the Act; the appel- 
lant filed the application under section 120 of the Act, out of which this appeal 


arises? 


The learned Judge held that the omission to file the particulars of the mortgage 
with the Registrar in time was due to inadvertence on the part of the managing 
director in not filing the copy of the mortgage deed, that the appellant was not 
responsible for his omission, and therefore there was sufficient cause for the applicant 
not applying in time. In spite of his conviction that the appellant’s cause was 
just and that the omission was due to ignorance of the requirements of 
registration on the part of the appellant which he considered to be sufficient 
cause, the learned Judge held that he was helpless to pass an order in favour of the 


appellant, because in his opinion he should be further satisfied that the extension . 


of time would not prejudice the position of creditors or shareholders of the company. 
As the liquidation had intervened in the meanwhile and the effect of extension. 
of time would be to entitle the appellant to rank as a secured creditor in preference 
to other unsecured creditors of the company, he held that it was a case where the 
Court was unable to extend the time under the provisions of section 120 of the Act. 
He, therefore, dismissed the application. He, however, observed that he was 
leaving open the question whether the mortgage in favour of the appellant had 
become void ynder section 109 of the Indian Companies Act. The learned Judge 
was inclined to hold that since the requirements of section 109 of the Act had been 
substantially complied with by the managing director, the mortgage in favour 
of the appellant had not become void. The appeal is against this order. 


Learned counsel for the appellant relied upon the language of section 120 (1) 
of the Indian Companies Act in support of his contention that on the finding of the 
learned Judge that the omission to register the mortgage within the time required 
was due to inadvertence or to some other sufficient cause, the learned Judge had 
the power to order that the time for registration be extended. Section 120 (1) runs 
as follows : 


“ The Court, on being satisfied that the omission to register a mortgage or charge within the 
time required by section 109, or that the omission or misstatement of any particular with respect to 
any such mortgage or charge, or the omission to give intimation to the Registrar of the payment or 
satisfaction of a debt for which a charge or mortgage was created was accidental or due to inadver- 
tence, or to some other sufficient cause, or is not of a nature to prejudice the position of creditors or 
shareholders of the company, or that on other grounds it is just and equitable to grant relief, may, 
on the application of the company or any person interested and on such terfas and conditions as 
seem to the Court just and expedient, order that the time for registration be extended, or, as the 
case may be, that the omission or misstatement be rectified, and may make such order as to the 
costs of the application as it thinks fit ”. 


Undoubtedly, the language of the section supports the contention of the appel- 
lant. If the Court is‘satisfied that the omission to register in time was due to 
inadvertence or some other sufficient cause, it is not necessary that the Court should 
be further satisfied that it “ is not of a nature to prejudice the position of creditots. 
or shareholders of the company’’. With great respect to the learned Judge, we 
think that he overlooked the effect of ‘‘ or’? which separates each of the clauses 
in section 120 (1) ftom the other. On a proper construction of the section, it is 
clear that the Court is entitled to extend the time provided the Court is satisfied 
that any one of the following conditions is satisfied, namely, (1) the omission „was. 
accidental or due to inadvertence or to some other sufficfent cause, (2) the omission. 
is not of a nature to prejudice the position of creditors or shareholders of the’com- 


pany, and (3) on other grounds it is just and eqfitable to grant relief. These. 


ce 


conditions are not cumulative because of the disjunctive “or”’. 
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Learned counsel for the official liquidator contended that the Court could 
not, and in any event ought not to, grant an extension under section 120 (1) if 
before the filing of the mortgage with the Registrar under section 109 the company 
is ordered to be wound up. ‘This contention is based entirely on certain English 
decisions and statements in the text-books. ‘Though at first sight it does appear» 
as if they support the respondent, on a closer examination of the entire case-law 
on the point, it is evident that there is no such rule established in England. In 
Palmer’s “ Company Law,” 19th edition, 1949, learned counsel cited to us the 
following passage, at page 270 :— 


‘* An order for extension will not be made after a winding up commences ”. . 


This statement is apparently made on the authority of the decision in in re 
S. Abrahams & Sons}. In Buckley on “Companies Acts”? 12th edition, there is a 
reference to a practice to support an application for extension with evidence that 
no winding up is pending and no judgment has been recovered against the company 
and remains unsatisfied. (Page 237). 


The first reported case on the point is Jn re Joplin Brewery Company, Ltd.? ‘There 

-was an application by a company for extension of time for the registration of certain 

,mortgaged debentures. The company was entirely solvent and there was no 

question. of liquidation. The relevant section in force at the time was section 15 
of the Companies Act, 1900, which was in the following terms : 

“A Judge of the High Court, on being satisfied that the omission to register a mortgage or charge 
-within the time required by this Act, or the omission or misstatement of any particular with respect 
to any such mortgage or charge, was accidental, or due to inadvertance or to some other sufficient 
cause, or is not of a nature to prejudice the position of creditors or shareholders of the company, or 
that on other grounds it is just and equitable to grant relief may, on the application of the company 
or any person interested and on such terms and conditions as seem to the judge just and ent, 
order that the time for registration be extended, or, as the case may be, that the omission or misstate- 
ment be rectfied ”. ee 

. . e bad e 
Buckley, J., ordered the application, but he directed that the following words 
be added to the order, viz., 
“ but that this order be without prejudice to the rights of parties acquired prior to the time 
-when the debentures shall be actually registered ”. 


The learned Judge was of opinion that these words ought to be added in every 
case, unless there was some good ground to the contrary. A few months after this 
decision, Swinfen Eady, J., dealt with a similar application for extension in In re 
Spiral Globe, Ltd.” Here, the debenture-holders were the applicants, and the 
application was made after the commencement of the winding up of the company. 
An order of extension was made but with the addition of the following words : 
“ without prejudice to the rights of parties acquired prior to the time when such 
debentures shall. be actually registered’. ‘The learned Judge made the following 
observations on the effect of the winding up of the company : 

“ Tt is true that $n the winding-up of a company the property does not become vested in the 
liquidator as it does become vested in the trustee of a bankrupt on the bankruptcy of an individual. 
But the principle of the cases before referred&o is not lmited in its application to those cases in which 


the ownership of or property in goods or chattels has actually changed ; ıt extends, in my judgment, 
to cases in which the rights of third persons have actually accrued, and which would be preyudicially 


affected if registration were allowed without saving and protecting these rights. Upon a winding-up 
the rights of the whole body of the Company’s creditors have Bd, and the position of the 
‘liquidator, and through him of all the general creditors of the company, would now be very much 
prejudiced if the time for registration were unconditionally extended ’’ 

In In re S. Abrahams & Sonst, Buckley, J., had to deal with an application for 
extension made by a debenture-holder after the company had passed an extra- 
ordinary resolution for voluntary winding up. Though the learned Judge held 
that the omission to register was due to some other sufficient cause, he dismissed 
the application because it would be unjust to the other creditors to grant extension 
of time without qualifying the order as in Jn re Joplin Brewery Company, Ltd.? and 





R. (1902) 1 Ch. 695. 3. L.R. (1902) 1 Ch. 396. 
R. Ch. 79. 
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to make an order in that form in a case where the winding up of the company had 
commenced could not benefit any one. The conclusion arrived at by the learned 
Judge was obviously on the assumption that the qualifying words as in In re Joplin 
Brewery Company, Lid.1, were intended to benefit both secured and unsecured credi- 

“tors. The factsin In re Anglo-Oriental Carpet Manufacturing Company? were slightly 
‘different. In June, 1901, the company issued debentures creating a charge 
Ibut the charge was not registered within twenty-one days. On ist November, 
1go1, an order was made under section 15 of the Companies Act, 1900, extending 
the time for registration until 15th November, but “ without prejudice to the 
right? of parties acquired prior to the time when such trust deed and debentures 
shall be actually registered ”. The charge was registered on 15th November ; 
but in the meantime, on 11th November, the company passed an extraordinary 
resolution for voluntary winding up. Buckley, J., held that the rights of the general 
body of creditors under the winding up order were protected by the saving words 
of the order extending the time for registration, and the debenture-holders were 
not entitled to set up the debentures in their favour against any of the creditors, 
of the company existing at the time of the passing of the resolution for winding up. 
‘The learned Judge thought that the case was covered by his previous decision in 
In re S. Abrahams & Sons*. In In re Ehrmann Brothers, Ltd., the Court of Appeal had 
to deal with the effect of the usual proviso added to an order extending time, such 
as that in In re Joplin Brewery Company, Ltd.4. It was held that such a proviso did 
not enable an ordinary unsecured creditor of the company at the date when the 
‘charge was registered to rank pari passu with the charge-holders, unless he had taken 
steps to enforce his debt or unless a winding up had intervened. Vaughan Williams, 
L.J., said :— 

«& =, . . according to my reading of this order, the protection is given only to those who 
have acquired rights of property or rights against property, and this, as it seems to me, clearly does 
not include unsecured creditors who have no right against the property in question and no charge 
against it ”. 

Romer, L.J. was of the same opinion, and also Cozens-Hardy, L.J. It was 
pointed out, however, that different considerations would arise if a winding-up 
intervened before the registration was made. Vaughan Willams, L.J., observed:— 


‘© One sees, of course, that if there is an order for extension of time, and before the registration 
actually takes place, there intervenes a winding-up, these words would protect the rights of property 
so acquired in that interval.” 


So also Romer, L.J. thus :— 


“« An ordinary creditor would have no locus standi ; if there was liquidation, of course different 
considerations would apply, and if he had a seal different considerations would apply ; he might 
then intervene, and I think his intervention would be accepted by the Court.” 


Cozens-Hardy, L.J., specifically approved of the two decisions of Buckley, J., in 
In re S. Abrahams & Sons? and in In re Anglo-Oriental Carpet Manyfacturing Company®. 
In‘view of this decision of the Court of Appeal, the later decision of Buckley, J., 
in In re Cardiff Workmen’s Cottage Co., Lid.® does not require much notice. The 
learned Judge held that an order under section 15 of the Companies Act granting 
an extension of time for the registration of debentures would not protect unsecured 
creditors of the company. ‘There was no question of winding up involved in that 
case. The learned Judge, however, suggested that it may be just and expedient 
to provide for the protection of unsecured creditors also. The decision in In re 
M.I.G. Trust, Ltd.*, is not directly on the point we are concerned with, but it is 
valuable for the discussion of the matter, particularly in the judgment of Romer, 
L.J. A mortgage by deposit of title deeds was by inadvertence omitted to be 
registered within twenty-one days. The mortgagee ten months later, applied to 
the Court to extend the time for registration. Notjge was served on the company. 
s e 





1. L.R. (1902) 1 Ch. 79. 4 L.R, (1906)®2 Ch. 697 
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At that date the mortgagor company was hopelessly insolvent, and a petition for 
its winding up was impending. The mortgagor company appeared by counsel, 
who was instructed to oppose the motion. But a few days later, when the motiori 
came on again, the opposition of the company was withdrawn, and the order ex- 
tending time for registration was made. Shortly after the order for extension of 
time was made, the mortgagor company was ordered to be wound up compukorily- 
on its own petition. The liquidator took out a summons to declare the charge 
void against him inasmuch as the' company has suffered a judicial proceeding when 
unable to pay its debts and thus was guilty of a fraudulent preference. It was 
held by the Court of Appeal that the liquidator was not entitled to any relief. 
Romer, L.J., once again pointed out that the protecting proviso usually added to 
an order for extension did not apply to unsecured creditors. But then it was asked by 
counsel, if that be so, and if the Court was not going to protect unsecured creditors, 
why was it that the Court always insisted on being furnished with evidence that 
there had been no judgment obtained against the company and that no resolution 
-had been passed or even notice sent out convening a meeting of the company to 
pass a resolution to wind up? The learned Lord Justice answered it thus :— 

“The Court, 4:1ar as I know, does not do it. I do not know of any case in which the Court 
has insisted upon having evidence of that kind. It is perfectly true that in practice such evidence 
is nearly always furnished to the Court when application is made under section 85, but I think the 
reason for that is to be found by reference to In re Bootle Cold Storage and Ice Go.1,which is, as Mr. Tucker 
tells us, the first reported case of any extension made under section 1 5 of the Act of 1900. In looking 
at this report, I find a statement that, in addition to other relevant facts, ‘ evidence was given that,the 
company was still carrying on business, and that no petition to wind up the company had been pre- 
sented, nor had notice of a meeting to pass a resolution to wind up the same been given, nor had any 
creditor recovered judgment against the company’. . . . . . The result of that of course 
was that any one who made an application under the section after that note appeared in the Weekly 
Notes, if he knew his business, would put into his affidavit evidence similar to that in the case before 
Farwell, J., and I think in that way the practice has sprung up and is still continuing of putting in 
statements which to my mind are wholly irrelevant ; that is to say, statements which A not indicate 
that there is anybody who has obtained any interest in the property of the company, but statements 
dealing with the position of the company so far as regards its unsecured creditors ”, 

The latest case on the point is In re Kris Cruiser, Lid.®, In that case, there was 
an order made under section 101 of the Companies Act, 1948, which is in part 
materia with section 15 of the Act of 1900 and section 120 (1) of the Indian Companies 
Act. ‘There was no winding up in that case. Vaisey, y held that the traditional 
and well-settled form of proviso inserted in orders for extension of time for regis- 
tration protected only secured creditors and not unsecured creditors. Such a 
proviso did not extend to protect the inchoate or other rights of unsecured creditors 
as such. ‘The learned Judge said at page 141: 

“ The tue view is, however, that there is a statutory right in the mortgagee or chargee to come 
to the Court to be relieved of the consequences of his own negligence and lack of caution provided 
that the Court is satisfied that the omission to register was not an omission with any fraudulent. 
intention but was, in the words of the Act, due to inadvertence or to some other sufficient cause.” 

The learned Judge was not satisfied in that case with the solvency of the com- 
pany. But he thought that the solyency or insolvency of the company was not 
a matter to which he need pay attention. For this he had the authority of Romer, 
L.J., in In re M.L.G. Trust, Ltd.® 


In the Indian Companies Act, originally section 120 did not contain what is. 
now to be found in sub-section (2). It was by the Companies (Amendment) Act, 
1936, that that sub-section was added. It runs thus: 

“‘ Where the Court extends the time for the registration of a mortgage or ch e, the order shall 
not prejudice any rights acquired in respect of the property concerned prior to the time when the 
mortgage or charge is actually registered.” 
`! Whatever may be’ the usefulness of the English decisions before the Amend- 
mènt Act of 1936 inserting sub-section (2) there is now very little scope for the 
application of the practice in English Courts and of the protecting proviso added. 


—— A m aaa mŘŮħõIMMMM 
e 1. (Q901) W.N. 54. 3. L.R. (1933) 1 Ch. 542. i 
2. sg (1949) 1 Ch» rg8. Se i úi 


Tel sINNARU THEVAN 9, NACHIAPPA CHETTIAR. 51 


to an order for extension. In sub-section (2) of section 120, the Legislature has 
laid down the effect of the order, namely, that it shall not prejudice any rights 
acquired in respect of the property concerned prior to the time when the mortgage 
eor charge is actually registered. This sub-section obviously excludes unsecured 
creditors. In our opinion, it also excludes the rights of unsecured creditors even 
whenethere is a winding up order. As a result of a winding up order, the un- 
secured creditors do not acquire any rights in respect of any particular property 
which is the subject-matter of the charge. The unsecured creditors may have a 
genergl recourse to all the assets of the company left after satisfying the secured 
creditors, but it cannot be said that they secure any rights in respect of any parti- 
cular property of the company. The later decisions in England make it clear 
that the solvency of the company is not a matter of any consequence in disposing 
of an application for extension of time. Romer, L.J., pointed out in In re M.I.G. 
Trust, Lid.1 how the practice grew of alleging that there was no winding up order 
and that no judgment had been obtained against the company. In Gore-Browne’s 
‘* Handbook on Joint Stock Companies ” 41st Edition, 1952, the law on the point 
is thus stated : 

“ And it is now clearly established that the order only protects creditors who have acquired a 
security or levied execution on the property the subject-matter of the charge, and that the Court. 
will not insert any terms for the protection of the unsecured creditors of the company. An order 
to extend the time for registration may be made notwithstanding that the company is insolvent 
or that a meeting has been convened to consider a resolution for voluntary winding up ”. 

But, as mentioned before, we are directly governed by the language of section 
120 (2) and that makes it clear that unsecured creditors would not have any right 
to contend that an extension of time for registration made after the winding up 
order would not give the charge-holder the rights of a secured creditor. 

With regpect to the learned Judge, we do not agree with him that he was help- 
less in the matters But we agree with him that this is a case in which it must be 
held that the omission to register in time was due to inadvertence or some other 
sufficient cause. 


We allow the appeal and make the order of extension of time under section 120: 
of the Companies Act, as prayed for. No orders as to costs. The Official Liqui- 
dator will have his costs from the Estate. 


R.M. — Appeal allowed.. 
IN THE HIGH COURT OF JUDICATURE AT MADRAS. 


PRESENT :—MR. Justice GovinpA MENON AND MR. Justice RAMASWAMI. 


Sinnaru Thevan and others .. Appellants* 
U. 
Nachiappa Chettiar - .. Respondent. 
Limitation Act (IX of 1908), section 15 (1)—CGivil Procedure Code, (V of 1908), seation im petition 
by third party to property attached—If operates as stay of execution—Section 15 (1), Limitation Act, if 
attracted. è 


The decree-holder, during the pendency ofa claim petition by a third party, cannot execute his. 
decree agains the judgment-debtor. Hence the pendency of a claim petition is tantamount to a 
stay of the execution of the dtcree. 


Section 15 (1), Limitation Act, is attracted even so far as the period of twelve years prescribed by 
section 48, Civil Procedure Code, is concerned. 


ai A en Pillai v. Kannappa Chetty, (1951) 2 M.L.J. 668: I.L.R. (1952) Mad. 421 (F.B.) 
T on. 

Appeal against the order of the Court of the Subordinate Judge of Pudukottai 
(formerly Chief Court, Pudukottai), dated the 31st March, 1949, in E.P. No. 66 of 
1949 in O.S. No. 165 of 1927. 


N. S. Raghavan and T. S. Krishnaswami Aiyangar for Appellants. , 
T. R. Ramachandran for Respondent. 
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The Judgment of the Court was delivered by 


Govinda Menon, 7.—The facts have been very elaborately stated in the judgment 
of the lower Court and need not be repeated here. The sole question for consi- 
deration is whether, pending an application for execution of a decree, if a third, 
party claimant puts in a claim petition on the ground that the properties attached 
by the decree-holder do not belong to the judgment-debtor, the decree can be 
executed or whether the pendency of the claim petition operates as stay of the 
execution of the decree in order to attract the provisions of section 15 (1) of the 
Limitation Act. On the question as to whether for the application of section 15 
of the Limitation Act the period of 12 years prescribed under section 48 of the Code 
of Civil Procedure should be deemed to be the period of limitation there has been 
some controversy. In Subbarayan v. Natarajan1, a Bench of this Court has held that 
the period prescribed under section 48, Civil Procedure Code, is not a period of 
limitation. ‘This view has not been accepted by the two learned Judges, King and 
Krishnaswamy Ayyangar, JJ., in Kalyanasundaram Pillai v. Vythilinga Vanniar*. 
In a recent Full Bench case in Kandaswamt Pillai v. Kannappa Chetty?, it has been held 
that section 15 (1) of the Limitation Act is attracted even so far as the period of 
12 years prescribed under section 48, Civil Procedure Code, is concerned. ‘That 
being so, the only point which we have to decide is whether during the pendency 
of a claim petition the decree-holder is at liberty to execute his decree. The lower 
Court has come to the conclusion that he cannot and we agree with the learned 
Judge. Firstly when a claim petition is pending the question that the Court has 
to decide is whether the properties attached belong to the judgment-debtor or not. 
Without deciding that as a condition precedent, it is impossible to proceed with the 
execution of the decree against the properties because if execution is proceeded 
with against those properties, it will be tantamount to a decision that the properties 
belong to the judgment-debtor while the same question is pending decision in the 
claim petition. The said procedure would therefore be otiose and meaningless. 
‘Therefore the pendency of a claim petition should be deemed to be a stay of the 
execution of the decree. In this particular case, the matter is much in favour 
of the decree-holder for during all this time every year defendants 2 to 4 them- 
selves furnished security for the price of the crops which were attached every year. 
‘That being the case, having themselves by their own act tried to create a stay of the 
execution they cannot now be heard to say that there was no stay. We are satisfied 
that in the present case there has been a stay of the execution of the decree and the 
period from 16th March, 1929 to 14th September, 1939, that is, 10 years 5 months 
and 29 days should be deducted. -If that is done the execution of the decree is 
within 12 years of the passing of the decree and as such the decree can be executed. 


On the question as to whether Article 182 of the Limitation Act ue the 
learned Judge holds that the present petition is filed within three years of the dis- 
posal of the earligr one and there has been sufficient steps taken in aid of the execu- 
tion. 


The C.M.A. is dismissed. The Costs of this appeal will be decided after we decide 
€.M.A. Nos. 243 and 244 of 1952 which are adjourned to next Monday. 


\ 


K.C. ` Appeal dismissed. 





° 1,® (1922) 4g M.L.J. 168 : I.L.R. 45 Mad. 785. 3. (1951) 2 M.L.J. 668 : I.L.R. (1952) Mad. 
2: EER (1939) Mad. 611. 421 (F.B.). 
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IN THE HIGH COURT OF JUDICATURE AT MADRAS. 
Present :—Mnr. Justice BALAKRISHNA AYYAR. 
Pattuvakkaran Thattar Kunhambu and another .. Appellants* 


U. 
Nelliyat Puthiapurayil Katheesumma and others .. Respondents. 

Malabar Compensation for Tenants Improvements Act (I of 1g00)—Kuzhikanam marupattam— 
Document of tenancy—Improvement on land—Stipulation for enhanced rate on improvement—lf “ limits” the 
right of the tenant to improve and contravenes section 1g— Tenant in enjoyment—Not a statutory tenant because of 
renewal—Section 5 (2) cannot be invoked. 


A stipulation in a kuzhikanam marupattam that after the land was improved and the revenue 
from it increased, an enhanced rate of rent be paid, does not ‘ limit’ the right of the tenant to improve 
the land. The limitations contemplated by section 19 of (Act I of 1900) are of a different category. 


The provision for renewal after the prescribed period of 12 years mentioned in the document 
would not make the tenant a statutory tenant, thereby also enabling him to pay only the rent which 
existed before the commencement of the statutory tenancy. Section 5 (2) of the Act cannot be attracted 
because of the non-existence of the termination of tenancy. Whereas in the document under consi- 
deration a period of 12 years was mentioned and option also given to tenant for renewal of tenancy 
and the rent also fixed he could not be deemed to be in possession of the land after determination 
of tenancy. The entire document should be taken as a whole when construed as to the determination 
of tenancy. P 

Appeal against the decree of the District Court of North Malabar at Tellicherry 
in A.S. No. 530 of 1949, preferred against the decree of the Court of the District 
Munsif of Kuthuparamba in O.S. No. 245 of 1948. 


A. Achuthan Nambiar for Appellants. 
V. P. Gopalan Nambiar and K. Sreedhara Menon for Respondents. 
The Court delivered the following 


Jupcment.—On grd May, 1935 the first defendant executed a kuzhtkanam 
marupattam containing inter alia the following provisions :—(1) The lease was to 
be for a period of 12 years ; (2) the defendant was to a a pattam of Rs. 23 a year 
besides certain specified perquisites; (3) at the end of the 12 years he would surren- 
der possession together with the improvements effected subject to payment of com- 
pensation at a fair rate ; (4) in case the plaintiffs did not evict the defendant on the 
expiration of the 12 years but allowed him to continue in possession thereafter he 
would deliver half the quantity of pepper from the vines which he the defendant 
had grown, and of the approximate value of Rs. 5. Twelve years elapsed and the 
defendant continued to be in possession of the property; but he did not pay the 
value of the pepper as provided for in the last clause of the agreement. In conse- 
quence the plaintiffs filed a suit to recover the value of the pepper which they con- 
tended the defendants should have delivered to them and for some other reliefs 


The District Munsif dismissed the claim for the value of pepper. On appeal 
the learned District Judge reversed the decision of the trial Coyrt in that respect 
and granted a decree to the plaintiffs. The defendants now appeal. 


Mr. Achuthan Nambiar, the learned Advocate for the Appellant, raised three . 
contentions. The first was that the provisions in the kuzhikanam marupatiam 
by which the first defendant agreed to deliver half the pepper from the vines that 
he had grown offends against section 19 of Madras Act I of 1g00. His argument 
was that the obligation imposed by the document on the first defendant to deliver 
half the pepper ‘ limits’ his right to make his improvements and thus involves a 
contravention of section 19. I am unable to read section 1g in that manner. A 
stipulation that after the land is improved and the revenue from it increases an 
enhanced rent should be paid does not ‘ limit’ the right of the tenant to improve 
the land. The limitations contemplated by section 19 are of a very different cate- 


gory 


The second argument of Mr. Achuthan Nambiar was that the provision is 
not enforceable by reason of section 5 (2) of the same Act. According to him, 
ee ee ae ee ee ee 
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on the expiration of the 12 years specified in the kughtkanam marupattam the 
position of the defendant became that of a statutory tenant and he was bound to 
pay only the rent payable before the date on which the statutory tenancy commenced. 
‘This argument too does not commend itself to me. Before section 5 (2) can apply 
at all, there must be a determination of the tenancy as contemplated by section 5° 
(1). Though in this particular document the usual period of 12 years is recited 
there is also an option for renewal and the document provides what rent should 
be paid during the renewed period. A person who thus continues to enjoy the 
property cannot be said to be a person continuing in possession after the de l- 
nation of the tenancy. Besides, it will not be right to read the document in the 
manner which Mr. Achuthan Nambiar did. All the clauses in it must be taken 
together and asa whole and when that is doneit will be perfectly manifest that 
section 5 (2) has no application at all. 


The third argument of Mr. Nambiar was that under the terms of the document 
the tenant was bound to pay only Rs. 5 and not, to deliver half the quantity of 

per. One answer to this is that this contention has not been raised in the plead- 
ings at all. The other is that the language of the document does not support the 
contention. It does not say that the tenant would give Rs. 5 being the estimated 
value of the pepper but that he would deliver half the quantity of pepper grown 
and it is the value of this quantity that is roughly estimated at Rs. 5. 


All the contentions taken before me by the learned Advocate having failed, 
this appeal is dismissed with costs. 
No leave. an 
K.C. —— Appeal dismissed. 
IN THE HIGH COURT OF JUDICATURE AT MADRAS. 
PRESENT :—MR. JUSTICE SOMASUNDARAM. °. 


The Public Prosecutor .. Appellani* 
V. 


Alwar .. Respondent. 


Madras Prohibition Act (X of 1937), section 4——Prosecution under—Burden of proof—Extent and scope— 
Proof of possession of arrack—If sufficient—Proof of alcoholic content—If necessary. 

Under the Madras Prohibition Act liquor has been defined as one including toddy, spirits, etc., 
and all liquids containing alcohol. 


Arrack will certainly fall within the definition of liquor under the Act as it undoubtedly contains 
a good percentage of alcohol and the Court can take judicial notice of what arrack is. It is enough 
in a particular case to prove that the liquid is arrack. Further proof about alcoholic contents of 
arrack is not necessary. Once it is found to be arrack it must be held that it falls within the definition 
of liquor and therefore an accused will certainly be liable for possession of it. 


Appeal unde section 417 of the Code of Criminal Procedure, 1898, against 
the acquittal of the aforesaid Respondent (Accused) by the Sub-Divisional Magis- 
#/lhupurann in C.A. No. 68 of 1953 on his file. (C.C. No. 1054 of 1953, 
Stationary Sub-Magistrate’s Court, Villupuram). 
The Public Prosecutor (V. T. Rangaswami Ayyangar) in person for Appellant. 
Vishnu Mohan Rao (amicus curiae) for the Respondent. 


The Court delivered the following 

JupementT.—This is an appeal by the State against the acquittal of the respond- 
ent by the Sub-Divisional Magistrate, Villupuram. ‘The respondent was prosecuted 
-before the Second-Class Magistrate for an offence under section 4 (1) (a) of the 
Madras Prohibition Act. Thacase of the prosecution is that the accused was found 
at about 9-30 a.m. on 22nd June, 1953 in possession of a pot containing arrack. 
P.W. 1, the vee pe saw the accused carrying a pot and P.Ws. 2 and 3 who 


-are aa caught hold of-hint.. P.W. 1. says he examined the pot. and found it_to’ 
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contain two gallons of arrack. He called it “ French arrack ” because he suspected 
it came from French territory. ‘The accused was then put up before the Magis- 
trate for trial for the offence of possession of arrack. The first Court convicted 
„him and sentenced him to rigorous imprisonment for three months. In 
appeal the Sub-Divisional Magistrate acquitted him on two grounds. The first 
grourd js that there is no proof that this arrack is liquor, mentioned within the 
meaning of the Prohibition Act. Liquor has-been defined as one including toddy, 
spirits, etc., and all liquid consisting of and containing alcohol. In the opinion of the 
Sub-Divisional Magistrate there is no proof that arrack contains alcohol. The 
learned Sub-Divisional Magistrate has overlooked the fact that the Court can 
take judicial notice of what arrack is. Arrack undoubtedly contains a good per- 
centage of alcohol. It is enough that it is proved that it is arrack. It will certainly 
fall within the definition af quor in the Act. The Sub-Divisional Magistrate 
is entirely in the wrong in asking for a further proof about alcohol contents of the 
arrack. Once it is found to be arrack, it must be held that it falls within the defini- 
tion of liquor and therefore the accused will certainly be liable for possession. ‘The 
view of the Magistrate that further proof is necessary to show that arrack contains 
alcohol is wrong. 


The second ground on which the learned Magistraie has acquitted is that he 
is not satisfied with the evidence of P.W. r. He says he is not prepared to believe 
in toto the evidence of P.W. 1. No valid reasons have been given by the Sub- 
Divisional Magistrate to disbelieve P.W. 1. Mr. Vishnu Mohan appearing as 
amicus curiae for the accused contends that he is an interested witness and his evidence 
cannot be accepted in toto. I do not think all Prohibition Sub-Inspectors can be 
called interested witnesses mérely because they are carrying out the provisions of 
the Act. The reasons given by the learned Magistrate for disbelieving P.W. I are 
neither source nor convincing. At the same time the offence having taken place 
in or about May,e1953, and as the evidence of P.W. 1 has been disbelieved, though 
not for good reasons, I do not think the ends of justice require that at this distance 
of time the appeal should be reversed. The State is only anxious to correct the 
wrong view the learned Sub-Divisional Magistrate has entertained regarding the 
necessity of proving that arrack contains alcohol. 

In the circumstances J do not think that the appeal should actually be reversed. 
Having made the observations about the wrong acquittal by the Sub-Divisional 
Magistrate, I do not think it necessary to reverse it. I would therefore confirm the 
acquittal, but not for the reasons given by the Magistrate, but for the reason that 
at this distance of time the acquittal need not be reversed and the accused be con- 
victed. I am indebted to Mr. Vishnu Mohan for the assistance rendered by him 
io Court. 

R.M. -— Appeal dismissed. 


IN THE HIGH COURT OF JUDICATURE AT MADRAS. 
PRESENT :—MR. JusTiIcE RAJAGOPALA AYYANGAR. 


‘Kannappa Chettiar alias Arunachalam Chettiar .. Appellant* 
U. 
Kandaswami Pillai ~ Respondent. 

‘Provincial Insolvency Act (V of 1920), section 29—Order under for stay of proceedings against debtor— 
Period of such stay įf to be excluded in computing limitation for subsequent execution—Limitation Act (IX of 
1908), section 15—Applicability—]f controls section 48, Civil Procedure Code (V of 1908). 

Where there is an order under section 29, Provincial Insolvency Act, staying execution pro- 
ceedings, the mere fact that the Court has the power to modify such an order does not make it any 
the less an order staying the execution of the decree. Such a stay order will attract the exemption 
provision under section 15 of the Limitation Act. Section 15 of the Limitation Act controls section 
48, Civil Procedure Code. e & 


: Appeal against the order of remand of the District Court, North ‘Arcot, at 
Vellore, dated 5th February, 1952 and made in A,S. No 243 of 1948, preferred 


# 
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against the order of the Court of the District Munsif of Tiruvannamalai, in E.P. 
No. 376 of 1944, in O.S. No. 292 of 1930. i 


S. Tyagaraja Aiyar for Appellant. 
B. C. Seshachala Aiyar and F. Nagarajan for Respondent. ° 


The Court delivered the following ° 


` 

JUDGMENT.—This is a judgment-debtor’s appeal against an order by the learned 
District Judge of North Arcot allowing the execution of the decree in O.S. No. 292: 
of 1930 to proceed. ‘To appreciate the point that has been raised by the learned 
counsel for the appellant, it is necessary to state a few of the facts in the protracted 
history of this litigation. The respondent obtained a money decree in O.S. No.. 
292 of 1930 on the file of the Court of the District Munsif, Tiruvannamalai, on 
roth April, 1930. Pending the suit, the decree-holder had obtained an attachment 
before judgment which was effected on gth April, 1930. But even before this. 
date, on 4th April, 1930, the judgment-debtor had filed I.P. No. 20 of 1930 for his. 
own adjudication and this was ordered on 11th September, 1930. On 11th April, 
1930, that is, after the institution of the insolvency proceedings, but before the- 
adjudication, the decree-holder filed E.P. No. 391 of 1930 for executing the decree 
which he had obtained. However, on the application of the judgment-debtor 
execution proceedings were stayed under section 29 of the Provincial Insolvency 
Act by order, dated 18th August, 1931. There were several intermediate proceed-. 
ings in relation to the attached properties to which it is unnecessary to refer at this 
stage. Suffice it to say that the attachment as well as the right of the judgment-- 
debtor to the properties attached were the subject-matter of these several proceed- 
ings which continued for a considerable time. On 26th January, 1942, the decree- 
holder applied in I.A. No. 103 of 1942 to the insolvency Court for permission to- 
execute the decree and this permission was accorded on roth February, 1942 and 
in pursuance of this permission, he filed execution applications which, however, 
were dismissed on technical grounds, but were again restored to file and the present 
execution application was filed on 17th March, 1944. 

One ground urged against this execution application is that it is barred by 
limitation. A contention was raised that as the application for execution was filed 
beyond 12 years from the date of the decree, this was barred under section 48 of 
the Civil Procedure Code for the reason that the limitation imposed by this provision 
operated as an absolute bar and that'no application for execution, notwithstanding 
that the execution had been stayed, could be filed after the expiry of 12 years from 
the date of the decree. But this contention is no longer tenable since a Full Bench 
of this Court has held that section 48, Civil Procedure Code, is controlled and is. 
subject to the exemption granted by section 15 of the Indian Limitation Act. This 
‘point having been disposed of, the judgment-debtor contended that the decree-- 
holder could have moved the insolvency Court for obtaining the order of the stay 
passed under section 29 to be modified or vacated, that the bar imposed by the 
section is not absolute and that consequently section 15 of the Indian Limitation 
Act could not avail to give an exterfded period of limitation for the purpose of pur-- 
suing the proceedings in execution. The learned District Munsif upheld this 
contention of the judgment-debtor and dismissed the execution application. The 
decree-holder thereupon preferred an appeal to the District Court and the learned 
District Judge allowed the appeal and permitted the execution to proceed. It is. 
against this order of the learned District Judge that this appeal had been preferred. 


Section 15 of the Indian Limitation Act as now amended reads as follows : 

“ In computing the period of limitation prescribed for any suit or application for the execution 
of a decree, the institution or execution of which has been stayed by injunction or order, the time of 
the continuance of the injunction or order, the day on which it was issued or made and the day on 
which it was withdrawn, shall be excluded.” : 

Secfion 29 of the ProVincial Insolvency Act under which the execution of the 
decree was stayed on application made by the judgment-debtor runs as follows :— 


. -“JAny Court in which a suit or other proceeding is pending against a debtor shall, on proof that 


an or@er of adjudication has been made against him under this Act, either stay the proceeding, or 


allow it to continue on fuch terms as such Court may impose.” 
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Under this provision, it is clear that the Court has power to stay the proceed- 
ing and it is not disputed that in the present case, the Court did pass an order for 
stay on 18th August, 1931, which continued in force till roth February, 1942, when 
, it was modified or revoked. On a literal reading of the section, therefore, it is clear 

that here is an order of a Court which has stayed the execution of a decree within 
the meaning of section 15 of the Limitation Act. The terms and language of the 
section being satisfied, the contention that is raised is that as it was open to the 
decree-holder to have applied to have this order of stay modified or vacated it is 
not guch an order of absolute stay as is contemplated by section 15. I do not agree 
that this is a proper construction of section 15 of the Limitation Act. When once 
there is an order of a Court which absolutely on its terms prohibits a party from 
executing the decree, the mere fact that the Court has the power to modify such 
an order does not make it any the less an order staying the execution of a decree. 
For instance it has to be conceded that the mere fact that an order for stay could 
have been challenged by an application for review or by an appeal to a superior 
Court would not detract from 1 absolute nature of the order so as to attract the 
exemption provision under section 15 of the Limitation Act. 


Mr. Thyagaraja Ayyar, the learned counsel for the appellant relied upon a 
decision of a Bench of the Patna High Court reported in Kirtyanand v. Pirthichand?, 
where the learned judges had to construe the effect of section 16 of the Provincial 
Insolvency Act of 1907. This section corresponds to the present section 29 (2) 
and it is necessary to notice that under that provision there is no question of any 
order passed by a Court staying a suit, as is provided by section 29 which has been 
newly introduced in the Provincial Insolvency Act of 1920. I do not consider that 
this decision has really any bearing upon the matter to be considered in the present 
appeal. No doubt, there are decisions in which it has been held that to attract 
the operatierf of section 15 of the Limitation Act, the bar or interdict must be abso- 
lute. I respectfitlly agree with them. But the exception related to cases where 
only a particular mode of execution was denied to the decree-holder leaving him 
free to proceed by other methods for realising his decree. ‘These cases could have 
no applicability where the bar is absolute though the Court might have set aside 
the order on an application by the decree-holder. Learned counsel for the appel- 
lant had to concede that the Court when moved by the decree-holder had the dis- 
cretion and the power to refuse the application to modify the order of stay granted 
under section 29. If in the present case, the application for vacating the stay had 
been dismissed instead of being allowed, it could not be contended that the decree- 
holder could at the same time be prevented from executing the decree by an order 
of Court while he was not able to invoke the provision of section 15 so as to enlarge 
the time within which he could file the execution application. If this would be 
the result of the application for modification of the order of the stay when it was. 
dismissed, the result cannot be different merely because, the Court in its discretion 
allowed the execution to proceed. ° 


I am clearly of the opinion that the decision of the learned District Judge is 
correct and that the execution petition filed by the respondent is in time. i 
appeal fails and is dismissed with costs. No leave. 


KS. Appeal dismissed. 


1. AIR. .1929 Pat. 597. ° 
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IN THE HIGH COURT OF JUDICATURE AT MADRAS. 


PRESENT :—MR. P. V. RAJAMANNAR, Chief Justice AND Mr. Justice RAJA- 
GOPALA JYENGAR. 


The Registrar of Joint Stock Companies, Madras .. Appellant* 
v © 


Dalmia Cement (Bharat), Ltd. .. Respondents. 


ies Act (VII of 1913), section 191 (1) Prociso—Scope and application—Registrar if couldgextend 
the iims for submission of first account since incorporation. 

The power given to the Registrar under the proviso to section 131 (1) of the Indian Companies 
Act to extend the time for placing before the general meeting of a company the balance-sheet and the 
profit and loss account could be exercised even in respect of the time fixed for the first account 
since incorporation. The Registrar has the power to extend the period of eighteen months as well 
and not merely the period of nine or twelve months referred to in the later part of the sub-section. 

The word ‘ period’ used in the singular in the proviso has not got any special significance. A 
general expression like ‘ the period ’ has been used which would cover every one of the periods men- 
tioned in the sub-section, including the period of eighteen months. 

Corresponding section 123 (1) of the English Act considered and distinction pointed out. 


Appeal against the Judgment and the Order of the Hon'ble Justice Ramaswami 
Gounder dated the 11th day of March, 1953 and passed in the exercise of the Ordi- 
nary Original Civil Jurisdiction of the High Court, in Applications Nos. 792 and 
793 of 1953. 


The Advocate-General (V. K. Thiruvenkatachari) and The Government Pleader 
(C. A. Vatdyalingam) for Appellant. 


V. C. Gopalarainam and L. V. Krishnaswami for Respondents. 


The Judgment of the Court was delivered by > 


Rajamannar, C.7.—The learned Advocate-General intimated to us that this 
appeal against the judgment of Ramaswami Gounder, J., has been filed by the 
Registrar of Joint Stock Companies, Madras, to obtain a ruling from this Court 
on the correct interpretation of the proviso to section 131 (1) of the Indian Com- 
panies Act. The respondent, a limited company, was incorporated on 1st Novem- 
ber, 1951. Under section 131 (1) of the Act, the directors of every company have, 
at some date not later than 18 months after the incorporation of the company, 
to lay before the company in general meeting, a balance-sheet and profit and loss 
account. The directors of the respondent company, therefore, had to lay before 
the general meeting of the company a balance-sheet and the profit and loss account 
on or before goth April, 1953. For various reasons, with which we are not concer- 
ned, the directors were unable to do so. They, therefore, applied to the Regis- 
trar to extend by three months the time within which they could do so. The Regis- 
trar declined to extend time on the ground that he had no power to grant the exten- 
sion. Section 131 (1) runs thus :— 

“ The directors of every company shalf at some date not later than eighteen months after the 
incorporation of the company and subsequently once at least in every calendar year lay before the 
-company in general meeting a balance-sheet and profit and loss account or in the case of a company 
not trading for profit an income and expenditure account for the period, in the case of the first 
account since the incorporation of the company and in any other case since the preceding account, 
made up to a date not earlier than the date of the meeting by more than nine montbs or in the case 


-of a company carrying on business or having interest outside the Provinces by more than twelve 
months : 


Provided that the registrar may for any special reason extend the period by a period not exceed- 
ang three months.” 


The application for extension of time was made by the company under the proviso. 
The'viewfaken by the Registrar was that the power to extend was confined to the 
period of nine months or twelve months mentioned in the latter half of the sub- 


eae and could not He exeroised in respect of the time fixed for the first account 


* O.S.A. No. 82 of 1953. - roth September, 1954- 


I] REGISTRAR OF JT. {cock COMPANIES D. DALMIA CEMENT LTD. (Rajamannar, C.F.). 59 


since incorporation. On an application filed in this Court under section 45 of the 
Specific Relief Act, the learned Judge, Ramaswami Gounder, J., took a contrary’ 
view. He held that the power could be exercised even in respect of the time fixed 
for the first account since incorporation. The question involved in this appeal 
is whether the construction of the learned Judge is right. 


‘Section 131 (1) as it now stands was substituted for the original sub-section by 
the Indian Companies (Amendment) Act, 1936 (Act XXII of 1936), section 
69. The original sub-section ran thus :— 


“Every company shall, once at least in every year and at intervals of not more than fifteen 


‘ months, cause the accounts of the company to be balanced and a balance-sheet to be prepared.” 


Obviously, the new sub-section was a substantial reproduction of section 123 (1) 
of the English Companies Act of 1929, which was in the following terms :— 

; “The directors of every company shall at some date not later than eighteen months after the 
incorporation of the company and subsequently once at least in every calendar year lay before the 
company 1n general meeting a profit and loss account or, in the case of a company not trading for profit, 
an income and expenditure account for the period, in the case of the first account, since the incor- 
poration of the company and, in any other case, since the preceding accounts made up to a date not 
earlier than the date of the meeting by more than nine months, or, in the case of a company carrying 
on business or having interests abroad, by more than twelve months : 


Provided that the Board of Trade, if for any special reason they think fit so to do may, in the 
case of any company, extend the period of eighteeen months aforesaid, and in the,case of any com- 
pany and with respect to any year extend the periods of nine and twelve months aforesaid.” 


It will be noticed that while the proviso in the English Statute expressly mentions 
the period of eighteen months relating to the first account and the periods of nine 
and twelve months relating to the subsequent accounts the proviso in the Indian 
Statute contains only the general expression “‘the period”. It is this ae 
in the langudge ef the proviso that has given room for controversy as regards the 
construction of *the proviso. The two conflicting constructions placed before 
us were (1) that the period in the proviso refers only to the period of nine months 
or twelve months relating to the subsequent account and not to the period of eighteen 
months for the first account, and (e) “ the period ” covers both the period of eighteen 
months as well as the periods of nine months and twelve months., 


The learned Advocate-General was not able to suggest any reason why the 
Indian Statute should contemplate a deliberate departure from the English Statute 
on which it was based. He referred us to section 76 (1) of the Act as it now stands 
which provides that a general meeting shall be held within eighteen months from 
the date of its incorporation and thereafter once at least in every calendar year and 
mot more than fifteen months after the holding of the last preceding general meet- 
ing. But this provision does not throw any light on the matter. It was contended 
that the first account should be laid before the company at the first general meeting 
held in accordance with section 76 ; but the account may be eqyally laid before the 
company in another general meeting. 


We are not prepared to attach any special significance to the expression “ the 
period ” occurring in singular. A well-established canon of construction is embo- 
died in section 13 of the General Clauses Act that unless there is anything repugnant 
in the subject or context, words in the singular shall include the plural and vice 
versa. Even apart from that, we do not consider the use of the singular as inappro- 
‘priate. There will never be the possiblility of an application made to the Regis- 
trar for extension of both the period of eighteen months and the period of nine 
months or twelve months at the same time. The two different periods relate to 
two different classes of accounts. If the extension sought is in respect of the first 
account, it can only be the period of eighteen months. If it is sought for subse- 
quent accounts, the period will only be nine or twélve months. The payer of the 
Registrar, therefore, can be invoked at a time only for the extension of on 

o 


eriod. 

This would justify the use of the singular. . ; 
It is impossible to accept the argument that “ eighteen months after in-e 
corporation of the Company ” do not amount to a period. “There was some dis- 
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cussion as to whether the word “ period ” in the proviso is not correlated to the- 
expression ‘“‘ the period ” which occurs in,the main sub-section. But we are not 
satisfied that there is anything compelling either in the language or in logic to justify 
such a construction. In some sense, the extension will result in shortening “the 
period” of the account. It is only in relation to the date of the meeting and the 
interval between the date of the meeting and the date up to which the accoust is 
made up that there is an extension of the period. 


In the face of the language of the English proviso, it is difficult to contend that 
the expression ‘‘ the period ” cannot aptly relate to eighteen months. ‘That pariod 
is with reference to the date of the first meeting. Equally, we think the nine months’ 
and twelve months’ periods also, by implication, really relate to the date of the 
subsequent meeting at which the account should be laid. If the intention of the 
Legislature was not to confer power on the Registrar to extend the period of 
eighteen months, then the language of the proviso would have been specific that 
the Registrar could only extend the periods of nine months or twelve months and 
not the period of eighteen months, not only is any such language not present ; on 
the other hand a general expression like “the period”? has been used which 
certainly would cover every one of the periods mentioned in the sub-section, 
including the period of eighteen months. 


We agree with the reasoning and conclusion of the learned Judge that the 
Registrar had the power to extend the period of eighteen months. It may be re-- 
marked that if the Registrar had the power to extend the period, it was not denied 
that the circumstances in the present case amply justified the exercise of that 
power. 


The appeal is dismissed. No order as to costs. 
R.M. — „Appeal dismissed. 


IN THE HIGH COURT OF JUDICATURE AT MADRAS. 
PRESENT :—Mnr. Justice MACK. 
Bodendraswami Mutt ..  Appellant* 


U. 
The President of the Board of Commissioners for Hindu Religious 
Endowments .. Respondent. 

Madras Hindu Religious Endowmsnts Act (II of 1927), section 9 (12)—Samadhi of holy man or saint 
—If “* temple""—Mere presence of idols of deities and conduct of festivals—Effect. 

A samadhi of a holy man and a saint cannot ordinarily evolve into a temple for public religious 
worship as defined in section g (12) of the Madras Hindu Religious Endowments Act, 1927. The 
mere presence of idols of gods and recognised deities in the matam round the samadhi and the 
festivals which have grown up round such samadhi inevitable in the case of all tombs of saints and 
great men in this coungry would not bring it within the definition of a “ temple” in section g (12) 
of the Act. Accordingly the samadhi is not a “public temple”. 

Appeal against the order of the District Court of West Tanjore dated 18th 
September, 1950, in O.P. No. 10 of 1949. 


S. Viswanathan for M. S. Venkatarama Atyar and M. S. Mahadeva Aiyar for Appel- 
lant. ' 


The Government Pleader (C. A. Vaidyalingam), M. Seshachalapathi, M. Chocka-- 
lingam and Ramachandran for Respondent. 
The Court delivered the following 


Jupcment.—This appeal has been filed by the committee of management of 
an institution known as the Bodendraswami Mutt, Govindapuram, by its managing: 
member X” Ganesa Aiyar, a mirasdar in the Kumbakonam taluk, against an order: 


of the istrict Judge under section 84 (1) of the Hindu Religious Endowments Act,. 
declagng this institutiofi to be,a temple. 


* A.A.O. No. 488 of 1951. 4th March, 1954. 


t 
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In the first instante, the Hindu Religious Endowments Board claimed the 
institution to be a mutt and a right to levy contribution on this basis. On objec- 
tion taken by the committee of management, the Board came to the conclusion 
that the institution was not a mutt but a temple. There can be no doubt that the 
institution had its origin in the tomb or samadhi of one Bondendraswami, a holy 
mat and a saint. To commemorate his memory, as is not unusual, a matam was 
constructed round the samadhi in which poojas and religious observances were 
being done. The main ground on which it was held to be not a-mutt but a temple 
‘was ¢hat there were several big vigrahams or idols of Sri Gopalakrishna, Sri Rama, 
Lakshmana, Venugopal and Anjaneya and also pictures of Sri Radhakrishna, 
Panduranga and others and that puja was being done not to the samadhi but to 
these idols and further more that the public were allowed to worship in the matam 
without any hindrance and that Utsavams were conducted and these deities 
taken in procession. 


The evidence for the committee of management was to the effect that no pooja 
‘as such was done to the idols but was offered only to the tomb or samadhi. The 
presence of the idols or vigrahams was explained by the fact that religious minded 
ee who worship these idols in their houses, kept them in the matam as they 
ound that they could not keep up the pooja in their houses. The learned District 
Judge took the view that it made very little difference whether pooja was 
offered first to the samadhi or to the vigrahams or the other way about, and that 
the performance of these festivals can have no connection at all with a samadhi 
‘or tomb. He attached a good deal of importance to the fact that the public were 
allowed freedom of access to the samadhi for purposes of worship. 


In Madras Hindu Religious Endowments Board v. Deivanat Ammal}, Rajamanuar, 
‘C.J. and Venkatarama Ayyar, J., confirming the judgment of Krishnaswami Nayudu, 
J., in a petition g'ed on the original side of the High Court, held that the mere fact 
that members of the public were allowed to worship in a temple is no ground to 
hold it to be a public temple. Reference in that decision was made to the obser- 
vations of the Privy Council in Mundacheri Koman v. Atchuthan Nair?, that it was 
not in consonance with Hindu sentiment to exclude worshippers from a temple 
even when it is private. The cåse considered in Madras Hindu Religious Endowments 
Board v. Deivanai Ammalt, was that of a Vinayaka temple situated in China Bazar 
Road, Madras, which was successfully claimed as a private temple, although it 
had several broad features usually found in a public temple, such as taking out of 
deities in procession on special occasions, the existence of utsavamurtis and chapa- 
rams, performance of regular pooja by a gurukkal and so on. The features of 
this institution, therefore, on which the learned District Judge based his decision 
will not necessarily make the institution a temple. 


Sri S. Viswanathan for the appellant has urged that a samadhi or a tomb 
constructed to commemorate the memory and religious lifeswork of a human 
being can never fall into the category of a temple intended for the worship of God 
or Gods. “Temple” as defined in section g (1%) of the Act means a place by what- 
ever designation known, used as a place of public religious worship and dedicated 
to, or for the benefit of, or used as of right by, the Hindu community or any section 
thereof, as a place of religious worship. I find it extremely difficult to bring wor- 
ship which has grown up round the tomb of a human being within the category of 
religious worship. Sri S. Viswanathan has contended that such commemorative 
observations in which the public participate may be described as hero worship 
or any other form of worship but can, in no sense, according to Hindu religious 
notions, be put into the category of religious worship. 

I have been referred to the Supreme Court decision—Saraswatht Ammal v. 
Rajagopal Ammal*, in which it was held that perpetual dedication of Bagperty for 
worship at a tomb is not valid amongst Hindus. A number of Madras decisions 






Iı. (1953) 2 M.L.J. 688. 3. (1953) 2 M.L.J. 803 : (1953) S.QJ. 714 
2. ne 6 Ee : L.R. 61 I.A. 405: (S.C.). ° 
LL.R. 58 . gt (P.C.). 
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were there referred to with approval—Kunhamutti v. Ahmed» Musaliar! ; Draviasunda- 
ram Pillai v. Subramania Pillai? and Veluswami Goundan v. Dandapani®, for the posi- 
tion that the building of a samadhi or a tomb over the remains of a person and the 
making of the provision for the purpose of gurupooja and other ceremonies in con- , 
nection with the same cannot be recognised as a charitable or religious purpose 
according to Hindu law. This being the case, I find it difficult to appreciate in 
what legal manner a samadhi can ordinarily evolve into a temple for purposes of 
public religious worship as defined in section g (12) of the Act. 3 


Sri S. Viswanathan has referred by way of analogy to the Thyagaraj Shrine 
at ‘Tiruvayar, where there are commemorative festivals and observances on a very 
large scale to commemorate the memory of a pas saint and composer of devo- 
tional songs. The learned District Judge endeavoured to justify his order by 
separating the religious festivals carried on in the matam round the samadhi from 
the samadhi itself. As it appears to me, the samadhi and the observances, which 
have grown up.around it, are inseparable. The presence of idols of gods and 
recognised deities in the matam round the samadhi may be intended merely to 
invest the observances in the samadhi with some religious significance in gratitude 
to a great supernatural power or powers for the life of a good man and saint. 


Sri Ramachandran on behalf of the Commissioner for Religious Endowments 
supports the lower Court on the strength of Ratnavelu Mudaliar v. Commissioner for 
Hindu Religious and Charitable Endowments*. ‘That was indeed the case of an ancient 
institution which originated in a samadhi. Though it continued to retain traces 
of its origin and eee was performed in the precincts the same learned Bench 
Rajamannar, C.J. and Venkatarama Ayyar, J., confirming a judgment of Krishna- 
swami Nayudu, J., also on the original side of the High Court, held it to besa 
temple within the scope of section g (12). The facts of that case were however 
peculiar and different from those in the present case. So long ago as 7th August, 
1860, the Government made a grant in favour of Chidambaraswami, who founded 
that institution, He was described as the founder of the “ Apparswami pagoda ” 
and not of the “ Apparswami Samadhi ”. Since then, it was treated admittedly 
in various proceedings as a temple. The facts of that case can easily be differen- 
tiated from the present one in which a claim is made for the first time that this 
admitted samadhi has now evolved into a temple. In that decision, the following 
observations of Varadachariar, J., in Board of Commissioners for the Hindu Religious 
Endowments v. P. Narasimham®, were quoted with approval : 

“ That what the evidence in this case describes as taking place in connection with the institu- 

tion is public worship can admit of no doubt. We think it is also religious. The test is not whether 
it conforms to any particular school of Agama Sastras ; we think that the question must be decided 
with reference to the view of the class of people who take part in the worship. If they believe in its 
religious efficacy, in the sense that by such worship, they are making themselves the object of the 
bounty of some superhuman power, it must be regarded as a religious worship.” 
Even if this very Broad test were to be applied to the present case, I am not pre- 
pared to hold that the mere presence of some idols and the festivals, which have 
grown round the samadhi of Bodendraswami, inevitable in the case of all tombs ‘of 
saints and great men in this country, would bring it within the definition of a 
temple as defined in section g (12). For these reasons, I would set aside the order 
of the District Judge and hold that this institution is not a public temple „as 
defined in section 9 (12) of the Act. 


The appeal is allowed with costs. 
K.S. . Appeal allowed. 





Se a eee =. 
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IN THE HIGH COURT OF JUDICATURE AT MADRAS. 


PRESENT :—Mr. JUSTICE SOMASUNDARAM. 


.U. R. Ramaswami ..  Accused.* 


Cyminal Procedure Code (V of 1898), sections 271 and 412——Plea of guilty—How far bar to an appeal 
against conviciton. 

When the facts alleged by the prosecution do not amount to an offence, the plea of guilty should. 
not stand in the way of the accused being acquitted. ‘The plea of guilty in such a case is no bar to 
an appeal on the merits against a conviction. 


Case-law referred to. 


Case referred for the orders of the High Court under section 438, Criminal 
Procedure Code, by the District Magistrate of Madurai in his letter Ref. No. 7778} 
M-53, C. dated and January, 1954. 


The Public Prosecutor (V. T. Rangaswam: Ayyangar) for the State. 


The Court made the following 
OrpER.—This is a reference by the District Magistrate of Madurai under 
the following circumstances. 


In C.C.N. 14 of 1953 on the file of the Honorary Special rst Class Magis- 
trate, Madurai, the accused was convicted ọn a plea of guilty of the offence of 
criminal breach of trust in respect of a sum of Rs. 300. ‘The case of the complainant 
was that the accused represented himself to be a merchant dealing in broken glass 
pieces, and obtained an advance of Rs. 300 from the complainant in two instal- 
ments, one of Rs. 200 on 22nd January, 1953 and another Rs. 100 on 13th February, 
1953, agreeing to supply certain quantity of glass pieces to him within a fixed period. 
The glass pieces were not supplied within the stipulated time and when he was 
pressed by the complainant regarding the same, the accused gave a cheque on 
18th March, 1953, to the complainant, which cheque was dishonoured as there was 
no balance to the credit of the accused at that time. 


On these facts, the Magistrate framed a charge under section 409, Indian 
Penal Code and when the accused was asked to plead, he pleaded guilty to that 
charge. In accepting the plea of guilty, and before passing sentence, the Magis- 
trate said that there was no intention on the part of the accused to cheat or defraud 
at the outset. It was apparently due to circumstances beyond his control that the 
accused could not act according to the terms of the contract with the complainant. 
The Magistrate also found that the issue of a cheque is not an act of fraud, but that is 
a proof of good faith, and that from the mere fact that there is no balance in the 
bank to his credit, it cannot be said that the issue itself was fraudulent. But the 
Magistrate seemed to take the view that it amounts to an offence under section 
409 as he did not use the money for the purpose for which it was intended by him 
in his capacity as merchant, and so accepting, the plea of guilty, the Magistrate 
convicted him of the offence and sentenced him to two months’ imprisonment and a 
fine of Rs. 300. The Magistrate also directed that the amount of fine if collected 
should be paid to the complainant. 


The District Magistrate, in his reference, observed that the amount paid to 
the accused was not in the nature of an entrustment but was in the nature of 
advance for a business transaction. ‘The money became the property of the accused 
as soon as he received it from the complainant and it was open to him to do what 
he liked with the money. The liability was to secure broken glass pieces for the 
complainant and it is a civil liability for the non-performance of which the remedy of 
the complainant was to seek redress for breach of cOntract in a civil rt. -He 
also in his reference states that the fact that the accused pleaded guilty to thé’qharge 





* Cr.R.C. No. 52 of 1954.: 5th February, x T 
(Case Ref. No. 1 of 1954.) 9 nE 
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framed against him does not in any way make his act a criminal offence, if in fact 
legally it was not one. 


It seems to me that the District Magistrate was perfectly justified in making 
this reference, and I entirely endorse his view that when the facts alleged by the 
prosecution do not amount to an offence, the plea of guilty should not stand in the 
way of his being acquitted. If authority were necessary to support the proposition, 
it is found in Emperor v. Murarji Raghunath! ; Emperor v. Sat Naran?. In Emperor v. 
Murarji Raghunath', the learned Judges state that when the accused pleaded guilty, 
he never intended by his plea of guilty to admit more than that the facts alleged 
„against him were true. Whether on those facts he ought to be held to have com- 
mitted the offence of cheating is really a question of law, to which the plea of the 
accused must be considered immaterial. They held on the facts in that case 
that no offence was made out and, therefore, they set aside the conviction and 
-acquitted the accused. 


Similarly in Emperor v. Sat Narain®, the learned Judge observed that where an 
accused person pleads guilty on a charge under section 380, Indian Penal Code, 
but the said plea is founded upon an erroneous conception of one’s right in the 
property, section 412, Criminal Procedure Code, is inapplicable to the case and 
cannot shut out one’s right of appeal. 


In In re Gurrapa Marigadu®, the accused was convicted of culpable homicide not 
-amounting to murder on his own plea of guilty. It appeared that he had admitted 
throughout that he beat the deceased (his wife) and that she died (but it appeared 
open to question whether he admitted the existence of any connection between the 
‘beating and the death or of any intention to cause such bodily injury as was likely 
-to cause death). This Court held that the conviction on the plea of guilty could 
-not be sustained and that the accused must be retried. It was obseryed : 


“Tt may well be that he intended to admit simply the facts (1) that he beat his wife; (ii) that 
she died after that beating ; but that is not at all the same thing as admitting that he by such beating 
caused his wife’s death or that he had the intention of causing such bodily injury as was likely...... 
to cause death.” 


It is clear further that unless the accused distinctly admits each and every fact neces- 
‘sary to constitute an offence, he cannot be convicted merely on his plea. 


In In re Manikkam Pillait, the accused attempted to get himself reinstated in the 
post of karnam by the production of a certificate of having passed certain examina- 
tion representing that the certificate referred to him, while in fact it referred to 
another man bearing the same name and it was held that the conviction and sen- 
tence for the offence under sections 419 and 511 must be set aside, and the fact that 
the accused pleaded guilty to the charge makes no difference. On the facts, Abdur 
Rahim, J., held that the elements for the offence under section 419 have not been 
made out. This shows that unless the facts disclosed amount to an offence, the 
plea of guilty is no bar to an appeal. The above decisions are clear authority for 
the position that though ordinarilyeon a plea of guilty there is a bar under section 
412 for an appeal except as to the legality or extent of sentence, still if the facts do 
not amount to an offence, the plea of guilty is no bar for an appeal on merits and 
it does not stand in the way of the accused being acquitted. 


The reference of the District Magistrate is accepted. The conviction and 
-sentence passed on the accused are set aside, and the accused is acquitted. If the 
accused has paid the fine, it will be refunded to him. 


KS. Reference accepted. 





> 
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IN THE HIGH COURT OF JUDICATURE AT MADRAS. 
PRESENT :—Mr. P. V. RajAMANNAR, Chief Justice AND Mr. Justice UMa- 
MAHESWARAM. 


'e Jn the matter of the Chartered Accountants Act (XX XVIII of 1 949) and 
In the matter of A. Krishnamurthi, Partner in the firm o 


3 Messrs. Rowe and Pal, Madras. 
The Council of Institute of Chartered Accountants. .. Referring Authority. * 
and 
A. Krishnamurthi, Chartered Accountant .. Respondent. 


Char tered Accountants Act (XXXVIII of 1949), section 22—Misconduct—Firm of chartered accountants 
appointed by the Government as Inspectors to investigate the affairs of two companies—One of the partners 
accepting private engagement with the directors and managing agents of those companies without obtaining 
permission fiom the Government—Mrsconduct. 

A firm of chartered accountants were appointed by the Government as Inspectors to investigate 
the affairs of two companies and to report on them. After entering on their office one of the part- 
mers of the firm (the respondent) entered into a private arrangement with the Directors and Managing 
Agents of the Companies, to bring about a compromise between different groups of creditors and the 
companies, for which service a separate remuneration was fixed. Neither the respondent nor the 
firm obtained the permission of the Government to undertake this work. Inthe circumstances ona 
<omplaint of misconduct filed by the Government and after the finding of the Council. 


Held: The respondent is guilty of misconduct within the meaning of that term in section 22 of 
the Chartered Accountants Act. It is most improper on the part of the respondent to have accepted 
a private engagement with the Directors and ing Agents of the companies mto whose very con- 
duct they had been appointed by the Government to investigate. Even assuming that the private 
‘engagement did not conflict with his duty as Inspector, it was the respondent’s duty to have informed 
the Government and obtained its permission before he accepted the work. 

Case forwarded to the High Court under section 21 of the Chartered Accoun- 
tants Act of #949. 

R. Ramamurtht Ayyar for the Council of Institute of Chartered Accountants 
India. ° 

A. Ramachandran of Messıs. Row and Reddy for the Respondent. 

The Order of the Court was pronounced by 


Rajamannar, C.J.—This is a reference under section 21 of the Chartered Ac- 
countants Act, 1949, respecting the conduct of a Chartered Accountant, Mr. 
A. Krishnamurthi, one of the partners of a firm of Chartered Accountants, Messrs. 
Rowe & Pal. It arises out of a complaint filed by the Government of Madras in 
the following .circumstances + 

Messrs. Rowe and Pal were appointed by the Government as Inspectors to 
investigate the affairs of two Companies viz., Sandur Tobacco Company Limited 
and the Sandur Plantations Limited, Sandur, and to report thereon, It is common 
ground that after entering on their office as Inspectors, one of the partners namely, 
the respondent, entered into a private arrangement with the Directors and Managing 
Agents, of the Company, to bring about a compromise between different groups 
.of creditors and the companies, for which services a separate rémuneration was 
fixed. Admittedly, neither the respondent nop the firm obtained the permissicn 
of the Government to undertake this work. if is not suggested that the Govern- 
ment was even informed of this. The Inspectors duly sent up a report. The 
Government fixed a sum of Rs. 2,500/- as remuneration for their work and made a 
demand on the Companies to pay the same. It was only then it was discovered 
that a sum of Rs. 1,500/- had been paid already by the companies to Mr. Krishna- 
murthi and it was alleged by Mr. Krishnamurthi that a sum of Rs. 1,000/- out cf 
this was for his service in connection with the compromise sought to be effected 
between the creditors and the companies. The Government thereupon filed a 
complaint requesting for an inquiry by the Council of the Institute of Chartered 
Accountants of India into their conduct for having undertaken a private work on 
behalf of the Companies, whose unsatisfactory condition hey were asked investi- 
gate, without the knowledge of the Government. The Government also made a 
further charge that when the investigation was in progress*the Inspectors a en- 
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tered into some surreptitious agreement with the Managing Agents of the two Com- 
panies for the purpose of sending up a favourable report regarding the conduct 
of the Directors and Managing Agents of the Companies. The Council thereupon, 
after notice to the respondent conducted an enquiry into the two charges. On 
the first charge they held tat the respondent should not have undertaken the 
private work of trying to effect a compromise between the creditors and theeCom- 
panies without the knowledge of the Government. In their opinion, the conduct 
of the respondent, to say the least, was indiscreet on his part. The Council found 
the respondent guilty of misconduct, but they held that it was not of such magni- 
tude as to render him unfit to be a member of the Institute. The Council further 
held that the second charge had not been proved and therefore failed. 


As regards the second charge, the finding of the Council is the only one whick 
could be arrived at on the evidence, and we accept it. 


As regards the first charge, we agree with the Council that the respondent 
must be held guilty of misconduct within the meaning of that term in section 22 of 
the Act. It was most improper on the part of the respondent to have accepted a 
private engagement with the Directors and Managing Agents of the Companies 
into whose very conduct they had been appointed by the Government to investi- 
gate. The respondent maintained that this work did not conflict with his duty 
as Inspector. Even assuming that it did not in our opinion, it was the duty of the 
respondent to have informed the Government and obtained its permission before 
he accepted the work. 


We do not think it necessary in the circumstances that anything further should 
_be done in this matter. 


K.S. — Order accordingly. 
IN THE HIGH COURT OF JUDICATURE AT MADRAS. 
PRESENT :—MR. JUSTICE RAJAGOPALAN AND MR. JusTIcE BALAKRISHNA AYYARe 


Messrs. T. A. Thangavelu Chettiar and Company, Bhavani 
and another .. Petitioners. 


U 


The Government of Madras +. Respondent. 


Constitution of India (1950), Article 133 (1)——Leave to appeal to Supreme Court—Conditions necessary for 
—Interpretation of Rule 18 of Madras Sales Tax Turnover and Assessment Rules—If a substantial question of law 
—Order of provisional assessment under Rule 19—How far “* final order”. 


An interpretation of a statutory rule especially one imposing a tax liability (e g., Rule 18 of the 
Madras Sales Tax Turnover and Assessment Rules) involved a substantial question of law, and where 
the anticipated final assessment is well over Rs. 20,000, the pecuniary test of Article 133 (1) (a) of 
the Constitution is satisfied. 

But the order ef the High Court setting aside a provisional assessment under Rule 15 of the 
Turnover and Assessment Rules did not constitute a “final order” in a civil proceeding within the 
meaning of Article 19g (1). The PLN of the assessee’s claim to deduction under rule 18 (2) 
though a vital issue ın the proceedings did not put an end to the assessment proceedings as distinct 
from proceedings for provisional assessment. ‘The assessment proceedings themselves are still left 
alive and have to be completed in the ordinary way and until such assessment is made, there can be 
no finality of an order within the meaning of Article 133 (1) of the Constitution. 


As the requirements of Article 133 (1) have not been satisfied certificate for leave to appeal to the 
Supreme Court cannot be granted. 


‘Petition praying that in the circumstances stated in the affidavit filed therewith 
the High Court will be pleased to grant leave to the petitioners to appeal to the 
Supreme Court of India against the orders of the High Court, dated 5th April, 
1954 and passed in T.R.C. Nos. 51 and 52 of 1953 presented to the High Court to 


revise t er observation contained in the order of the Sales Tax Appellate 
Tribyfial, Madras, dated 31st October, 1952 and made in T.A. Nos. 346 and 313 
of 1 . 






2. e ` 


` 





* C.M.P. Nos. 6136 and 6138 of 1954. 6th August, 1954. 
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S. T. Srintvasagopalachari for the Petitioners. | 
The Assistant Government Pleader (K. Veeraswami) for Respondent. 


The Order of the Court was made by 

Rajagopalan, 7.—These are petitions under Article 133 of the Constitution 
for le&ve to appeal to the Supreme Court against the decision of this Court in T.R.Cs. 
Nos. 51 and 52 of 1953. 


The petitioners are manufacturers of groundnut oil, registered as such under 
rule r8 (1) of the Madras General Sales Tax (Turnover and Assessment) Rules. 
As dealers liable to pay sales tax under Madras General Sales Tax Act IX of 1939, 
the petitioners elected to be assessed under rule 13 of the Madras General Sales 
Tax (Turnover and Assessment) Rules. Thesee rules provided for a provisional 
assessment month by nonth on the basis of the returns submitted by the assessee 

see rule 15 (2) and 15 (3) or for provisional assessment on the best judgment basis 

= rule 15 (4)). The rules also provided for a final assessment after the close of 
the year (see rule 13 (5) and (6)). The petitioners submitted their returns month 
by month for the first nine months of 1950-51, but the assessing authority, instead 
of dealing with the return of each month, made a consolidated provisional assess- 
ment for nine months. The assessees claimed relief under rule 18 (2) of the Turn- 
over and Assessment Rules, but that claim was negatived by the assessing authority. 
On appeal, the Commercial Tax Officer agreed with the assessing authority in 
rejecting the claim for reduction under rule 18 (2), but observed that, as the assess- 
ment made by the assessing authority was a provisional one, the petitioners could 
raise the question again during the final assessment. On further appeal to the Sales 
Tax Tribunal under section 12-A of the General Sales Tax Act, the Tribunal held 
that a consolidated provisional assessment for nine months was against rules and set 
aside that assessment. Since by the time the appeal came up before the Tribunal 
the assessment year was over, the Tribunal directed that ,proceedings for final 
assessment be taken. ‘The main question for determination all through was whether 
the assessees, the petitioners were entitled to deduction they claimed under rule 
18 (2) of the Turnover and Assessment Rules. The Tribunal held that they were 
not and dismissed the appeal. Against. that dismissal, the petitioners applied to. 
this Court under section 12-B of the Act to revise the order of the Tribunal. 


When T.R.Cs. Nos. 51 and 52 of 1953 came on for admission, this Court 
ordered on 5th April, 1954: 

“ The interpretation placed by the Tribunal in this case on rule 18 (2) of the Turnover and 
Assessment Rules is, in our opinion, correct, and that is the view we took in T.R.Cs. Nos. 25 and 26 of 
1954- Following that decision we dismiss these revision cases with costs,” 

Earlier, on 25th March, 1954, this Court defined the scope of rule 18 (2) in 
its order in Sri Chandramouleswara Oil Company, Kurnool, In re! (T.R.C. Nos. 25 and 
26 of 1954). ° 

It is the correctness of the order in T.R.Cs. Nos. 51 and 52 of 1953 that the 
petitioners seek to challenge by appeal to the Sepreme Court. 


T.R.C. No. 52 of 1953 satisfies the pecuniary test of article 133 (1) (a) of the 
Constitution. The tax liability itself in that case, provisional, as well as the antici- 
pated, final assessment, is well over Rs. 20,000. The tax liability is admittedly 
less than Rs. 20,000 in T.R.C. No. 51 of 1953, but the petitioner seeks to have that 
consolidated with R.T.C. No. 52 of 1953 for purposes of appeal to the Supreme 
Court. 

On behalf of therespondent, the State of Madras, the learned Government 
Pleader contended that the requirements of article 1393 (1) were not satisfied þe- 
cause (1) the order of this Court in T.R.Cs. Nos. 51,and 52 of 195 
order of the Tribunal, and the appeal against the orders of this Court did no 
any substantial question of law, and (2) the order of the Coyrt did not consute- 
a final order in # civil provteding Within the meaning ef article 133 (1). 
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We are unable to accept the contention of the learned Government Pleader, 
that no substantial question of law is involved in the contemplated appeal to the 
Supreme Court. 


In B. & C. Co., Lid. v. Workers of B. @ C. Co.1 it has been held that an intere 
pretation of a statutory rule itself involved a substantial question of law, The 
scope of the expressions ‘‘ substantial question of law ” in article 133 (1) came up 
for interpretation before a Full Bench of this Court in Subba Rao v. Veeraraju?. 
Though the learned Chief Justice observed that “it is neither possible nor useful 
to attempt to exactly define the terms like “ substantial” “ reasonable” and “just 
and equitable ”, certain tests were formulated to verify if a substantial question of 
law did arise within the meaning of article 133 (1). It is true that T.R.Cs. Nos. 51 
and 52 of 1953 were dismissed even at the stage of admission, that is, without notice 
to the respondent. It is also true that in dismissing those petitions the Court followed 
its earlier decision in Sri Chandramouleswara Oil Company, Kurnool, in re? (T.R.Cs. 
Nos. 25 and 26 of 1954). Rule 18 (2) of the Turnover and Assessment Rules came 
up for interpretation for the first time before this Court in Sri Chandramouleswara Oil 
Company, Kurnool, In re? (T.R.Cs. Nos. 25 of 26 of 1954), and a few days later the 
principle of that decision was applied to T.R.Cs. Nos. 51 and 52 of 1953. So far 
there ae been no authoritative pronouncement by the Supreme Court on the scope 
of rule 18 (2). In Subba Rao v. Veeraraju® the learned Chief Justice observed : 


“ When a point of law is practically covered by a decision of the highest Court, say like the Privy 
Council or the Supreme Court, then it would not be a substantial question.” 


Since there has been no such decision, and since there is no scope for excluding 


the normal test, that the interpretation of statutory rule, especially one imposing 
a tax liability does raise a substantial question of law, we have to hold that in this 


case a substantial question of iaw does arise. It is not only the quantum of tax 


liability that matters,—in one of the cases at least before us it is well over Rs. 20,000; 
it is a tax liability affecting the large section of the mercantile community in this 
State engaged in the production of groundnut oil, and the desirability of having 
an authoritative pronouncement of the Supreme Court on the scope of that liability 
satisfied, in our opinion, the test of substantial question of law prescribed by article 
133 (1) of the Constitution. 


The second contention, however of the learned Government Pleader is, in our 
opinion, well-founded. What was set aside was the provisional assessment made 
under rule 15 of the Turnover and Assessment Rules. Whether that assessment 
was under rule 15 (3) or under rule 15 (4) it may not be necessary to investigate 
at this stage. It is true that the main question for determination both before the 
appellate authorities and before the High Court, whose revisional jurisdiction was 
invoked under section 12-B of the Act, was the admissibility of the claim of the 
assessees, to the deduction allowed by rule 18 (2) of the Turnover and Assessment 
Rules. Nonetheless, that claim was investigated and negatived in the course of 
proceedings of provisional assessmept under rule 15 of the Turnover and Assessment 
Rules. Sub-rules 5 and 6 of rule 15 provided for the final assessment in the 
case of each dealer-assessee, even the dealer who has been provisionally assessed 
under the earlier sub-rules of rule 15. The contention of the learned Government 
Pleader, that the “ civil proceeding ” referred to in article 133 (1) of the Consti- 
tution is, in this case, the assessment proceedings, and that therefore the orders 
in relation to provisional assessment under rule 15 are only in the nature of inter- 
‘locutory orders in the civil proceedings, that is, the assessment proceedings, is, in 
our opinion, well-founded. ‘The learned Government Pleader also contended that 
he did not concede that the appeals preferred by the assessee against the orders 
of provisypnal assessment were themselves appealable under sections 11 and 12-A 
et. The correctness or otherwise of that contention, it is unnecessary to 
now. As ancillary to his contention, that the order of the-Tribunal that 
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came up before us under section 12-B of the Act was an order of an interlocutory 

nature, the learned Government Pleader urged that it was still open to the assessee 
;to appeal against the final assessment, when the correctness of the interlocutory 
' grder of this Court in T.R.Cs. Nos. 51 and 52 of 1953 could be challenged. 


What constitutes a final order has repeatedly come up for consideration before 
Courts. In Mohammad Amin Bros., Ltd. v. Dominion of Indiat, the Federal Court 
pointed out that there was an exhaustive review of the case-law on the subject in 
Kuppuswami Rao v. The King? ; and after a further review, of the cases, the learned 
Judges’ laid down : 

“the test for determining the finality of an order is, whether the judgment or order finally disposed 
of the rights of the parties. To quote the language of Sir George Lowndes in Abdul Rahman v. D. K. 
Cassim and sons*, ‘the finality must be a finality in relation to the suit. If after the order the suit is 
still a live suit in which the mghts of the parties have still to be determined, no appeal lies against it.’ 
The fact that the order decides an important and even a vital issue is by itself not material. If 
the decision on an issue puts an end to the suit, the order will undoubtedly bea final one, but if 
the suit is still left alive and has got to be tried in the ordinary way, no finality could attach to the 
order ”. 
These principles were followed by a Division Bench of this Court in Raghava- 
charyulu v. Venkata Ramanujacharyulu', 


- No doubt the claim of the petitioners to the deduction under rule 18 (2) was a 
vital issue in the proceedings before the appellate authorities and before this Court. 
In fact it was the only issue decided by this Court. Nonetheless, the determination 
of that issue did not put an end to the assessment proceedings as distinct from the 
proceedings for provisional assessment. The assessment proceedings themselves 
are still left alive and have to be completed in the ordinary way that is, in the manner 
provided for by the Act and the rules framed thereunder, and until such assessment 
is made, there tan be no finality of an order within the meaning of article 133 (1) 
of the Constitution. 


The learned counsel for the petitioners next urged that, whether or not the 
orders in T.R.Cs. Nos. 51 and 52 of 1953 were final orders in civil proceedings 
of a High Court within the meaning of article 133 (1) of the Constitution, they were 
judgments of the High Court within the scope of article 133 (1). In view of the 
authoritative pronouncement of the Federal Court in Mohammad Amin Bros., Lid, v. 
The Dominion of India! that contention has to be negatived. The learned Judges 
of the Federal Court observed : 

“Ifthe order which is made in this case is an interlocutory order, the judgment must necessarily 
be held to be an interlocutory judgment and the collocation of the Jord ‘ judgment, decree, or 
final order’ in section 205 (1) ofthe Government of India Act makes it clear that no appeal is 
provided for against ‘an interlocutory judgment or order ”. 

That principle was followed and applied in construing a judgment, decree, or 
final order within the meaning of article 133 (1) of the. Constitution by a Division 
‘Bench of this Court in Raghavacharyulu v. Venkataramanujacharyulu* $ 


Since the requirements of article 133 (1) haye not been satisfied, we are unable 
to grant the certificates for leave to appeal to the Supreme Court. These petitions 
are dismissed. No Costs. 


K-S. , Petitions dismissed. 
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IN THE HIGH COURT OF JUDICATURE AT MADRAS. 
PRESENT :—MR. JUSTICE SOMASUNDARAM. 


‘The Public. Prosecutor .. Appellant _ 
v. 
K. Velayudhan .. Respondent : 
(Accused). 


Madras Prohibition Act (X of 1937), sections 29 and 34—Search without a warrant—Legality—-Duty of 
Prohibition Officer to comply with the provisions of section 165 (5), Criminal Procedure Code (V of 1898). 


Under the provisions of section 29 of the Madras Prohibition Act, there is‘no obligation cast on 
a Prohibition Officer to send the records to the nearest Magistrate as per the provisions of section 165 
(5) of the Criminal Procedure Code. On the principle of the maxim generalia specialibus non derogant 
a search without a warrant under the Prohibition Act is governed by the specific provisions of section 
29 of the Act and not by the general provisions of section 34 of the Act. Under the provision of section 
29 an officer has only to record the reasons and the grounds of bis belief for searching without a warrant. 


Appeal under section 417 of the Code of Criminal Procedure, 1898, against 
the aa sear of the Respondent (Accused) by the Stationary Sub-Magistrate of 
Chowghat in G.C. No. 468 of 1952 on his file. 


The Public Prosecutor (V. T. Rangaswamt Ayyangar) Appellant. 
T. C. Raghavan for Respondent. 
The Court delivered the following 


Jupement: This is an appeal by the State against the acquittal of the 
Respondent who was charged before the Second Class Magistrate of Chowghat 
for offences under section 4 (1) (a) and (g) of the Madras Prohibition Act. 


The main point on which the Magistrate acquitted the Respondentt is that the 
Prohibition Officer has not complied with the provisions of section 165 (5) of the 
Code of Criminal Procedure. The officer undoubtedly acted under section 29 
of the Madras Prohibition Act. The Magistrate seems to think that by virtue 
of section 34. of the Madras Prohibition Act, the provisions of section 165 of the 
Code of Criminal Procedure have been attracted and the Prohibition Officer should, 
even in cases where there is a search without a warrant, submit to the nearest Magis- 
trate the records as per the provisions of section 165 (5) of the Code of Criminal 
Procedure. In cases of search without a warrant under the Prohibition Act, there 
is a provision made in section 29 of the Act. Under the provisions of that section 
he has only to record the reasons and the grounds of his belief for searching without 
a warrant under section 28 of the Act. As pointed out by the Full Bench of our 
Court in Krishna v. State1, the Criminal Procedure Code has not completely occupied 
the field of Criminal Procedure in the matter of search warrants. Apart from this, 
when there is a special provision like section 29 in the Madras Prohibition Act 
which governs seafches without warrant it is this that must apply and not the general 
provision which is contained in section 34 of the Act. The principle that is appli- 
cable in such cases is generalia spectalibus non derogant. On that principle, it is 
section 29 that applies and not section 165 (5) of the Code of Criminal Procedure. 
Under the provisions of section 29 of the Madras Prohibition Act, there is no obli- 
gation cast on the Prohibition Officer to send the records to the Magistrate. The 
reasons given for the acquittal are, therefore, not sustainable. 

But the offence is said to have been committed on 1st September, 1952. It is 
now nearly two years since the offence was committed and the ends of justice do not 
require that this acquittal should be reversed and the accused convicted. The 
acquittal is therefore not set aside. 


The gppeal is dismissed with the above observations. 





Appeal dismissed. 
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-~ IN THE HIGH COURT OF JUDICATURE AT MADRAS. 
PRESENT :—MR. JUSTICE SOMASUNDARAM. 


The Public Prosecutor «s Appellant.* 
0. ; 
D. R&amaswami .. Respondent. 


Madras General Sales Tax Act (LX of 1939), sections 9 and 15 (a)—Prosecution for failure to maintain 
drus and correct account—When lies. 


The expression ‘‘ any person”? in section 15 of the Madras General Sales Tax Act would only 
refer to a dealer and’ not to a non-dealer. Under section 9 every dealerwhose turnover is over Rs. 
10,000 though he ought to have got himself registered and whether he has got himself registered or 
not, shall submit a return and if fhe does not, he is certainly liable for the violation of the provisions 
of section g and is punishable under section 15 (a) of the Act. 


Public Prosecutor v. Kuncham Venkateswarulu, (1952) 2 M.L.J. 192, distinguished. 


Appeal under section 417 of the Code of Criminal Procedure, 1898, against 
the acquittal of the aforesaid Respondent (Accused) by the Court of sessions of the 
Salem Division in C.A. No. 14. of 1953 on his file. (S.T.R. No. 372 of 1952, A.F.C.M. 
No. 2, Salem). 


The Public Prosecutor (V. T. Rangaswami Ayyangar) Appellant. 
M. G. Kamath for Respondent. 
The Court delivered the following 


Jupcment.—This is an appeal by the State against the acquittal of the res- 
pondent by the Sessions Judge of Salem. The respondent was prosecuted for not 
submitting a return for the year 1948-49. The return ought to have been made 
by 1st May, 1949, but was not made till 13th October, 1951. ‘The trial Court 
convicted thé accused and sentenced him to pay a fine of Rs. 330. In appeal, 
relying on my judgment in Public Prosecutor v. Kuncham Venkateswarulu’, the learned 
Sessions Judge has acquittaled the accused. The case in the above decision is for an 
offence under section 13’read with section 15 (a) of the Madras General Sales Tax Act. 
For a prosecution under section 13 for not maintaining trie and correct accounts 
a person must be a registered dealer or a person licensed under the Act. In dealing 
with that case I have referred to section g also as that is the section under which 
every dealer whose turnover is ten thousand rupees or more in a year should submit 
a return. Under section 8-A of the Act, every dealer whose turnover in any year 
is not less than seven thousand five hundred rupees shall, and any other dealer 
may, get himself registered under the Act. There was, therefore, obligation cast 
on every dealer whose turnover is more than seven thousand five hundred rupees 
to get himself registered under that section. If he does not got himself registered 
under section 8-A, he certainly commits an offence under that section, the punish- 
ment for which will be under section 15 (hk). As every person whose turnover is 
more than Rs. 7,500 must get himself registered and as every dealer whose turn- 
over is Rs. 10,000 or more should submit his return, for an offence under section 13 
of the Act, I have no doubt held, that he mst be a registered dealer. I was in 
that case dealing only with the question whether the accused can be prosecuted 
for not maintaining true accounts without proving that he is a registered dealer. 
My observations with regard to the application of section g of the Act were obiter. 
I have made those observations as an argument was raised with regard to section 9. 
Really speaking, for an offence under section 13, section 9 does not apply at all. 


The question in this case is when the evidence makes out that the turnover 
for the years 1948-49 is over Rs. 21,000 whether the accused should not have sub- 
mitted a return. Section g clearly says that every dealer whose turnover is more 
than Rs. 10,000 should submit his return. ‘There be no doubt that the accused 
in this case is a dealer and as such, he is bound to submit a return when 
is more than Rs. 10,000. My observations in the above case regarding 
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have been applied to this case, but as already stated, the consideration of section 9 
seems to be quite obiter in that case which was only with reference to an offence 
under section 13 read with section 15 (A). Section 15 also clearly says any person: 
who fails to submit a return as required by the provisions of the Act shall on convic~ | 
tion be liable to a fine. The expression used in this section is “ any person”. It is 
no doubt that “ any person ” would only refer to a dealer and not to a non-dealer. 
Under section 9 every dealer whose turnover is over Rs. 10,000 though he ought to 
have got himself registered and whether he has got himself registered or not, shall 
submit a return and if he does not, he is certainly liable for the violation of the 
provisions of section 9 and is punishable under section 15 (a). The aceused in 
this case is therefore guilty for violating the provisions of section 9 of the Act. The 
first Court was, therefore, right in convicting him under section 15 (a) read with 
section 9 of the Act. 


In the result, the acquittal by the Sessions Judge is set aside and the conviction 
by the trial Court is restored. The accused is convicted under section 15 (a) read 
with section 9 of the Act and sentenced to a fine of Rs. 100 (rupees one hundred 
only) in default to suffer simple imprisonment for two weeks. 


R.M. —— , Appeal allowed. 
IN THE HIGH COURT OF JUDICATURE AT MADRAS. 


PRESENT :—MnrR. Justice Mack AND Mr. Justice KrisHNASWAMI NAYUDU. 
Dhanapala Chettiar .. Appellant.* 


U 


Minor Krishna Chettiar represented by his next friend 
Subramania Chettiar, rst Respondent Minor Krishna ° 
Chettiar declared major and guardian discharged, vide ° 
order, dated znd January, 1952 on C.M.P. No. 10737 of 
1951 and others .. Respondents. 

Hindu Law— Joint family—Widow—Right to maintenance—Nature of —If heritable or alrenable—T} ans- 

Ser of Property Act (IV of 1882), section 6—Preliminary decree passed wn a suit for maintenance—Death of main- 

tenance holder—Legal representatives of maintenance holder—If could continue proceedings. 

Generally speaking a widow’s right to maintenance against her husband’s estate in the hands of 
his coparceners is a personal claim which does not survive to her legal representatives on her death and 


as such cannot be transferred or assigned. A right to future maintenance in whatsoever manner 
arising or secured or determined cannot be transferred as also a right to sue for maintenance. 


But where a decree has been passed recognising the widow’s right to maintenance, it can no 
longer be said to be a mere right to sue. When once the claim has ripened into a decree any defence 
which might have been open against the widow would no longer be available. 

Muthalammal v. Veeraraghavalu Naidu, (1952) 2 M.L.J. 344, referred and explained. 


A claim for maintenance prior to decree is no doubt not assignable or heritable but after decree 
it ceases to be a claim®and it is therefore assignable. The fact that the decree was only a preliminary 
decree and the amount remains to be ascertained would not make the decree any the less assignable. 


Venkatarama Aya v. Ramaswami Aiyar, (f920) 40 M.L.J. 204 : I.L.R. 44 Mad. 599, followed. 

Appeal against the Decree of the Court of the Subordinate Judge of Tanjore, 
dated 22nd March, 1948 and passed in I.A. No. 216 of 1942 in O.S. No. 43 of 194I. 

S. Tyagaraja Aiyar for Appellant. 

S. Sankara Aiyar and R. Gopalaswami Atyangar for Respondents. 

The Judgment of the Court was delivered by 

Krishnaswami Nayudu, 7.—This is an appeal against the final decree in a partition 
suit. The 2nd defendant is the appellant. Himself and the ist defendant are the 
sons by thegirst wife of one Muthu Chetti, the plaintiff being the only son of Muthu 


Chetti second wife, who is the grd defendant. Defendants 4 and 5 are the 
daughgrs of the grd defendant and sisters of the plaintiff. Defendants 6 and 7 
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are the daughters by the first wife. Muthu Chetti was doing business in cloth and 
in money-lending and also owned a rice mill. When Muthu Chetti died on 22nd 
June, 1933, the 1st defendant as the only major member of the family being the 
eldest took possession of the estate and managed the same. The suit for partition was 
necessitated by reason of the extravagant and wasteful life led by the rst defendant, 
who ehas been found to have neglected the business and lived a fast life keeping, 
concubines and spending recklessly. The preliminary decree for partition was ' 
passed on roth January, 1942 and the grd defendant was declared entitled to main- 
tenance during her lifetime and defendants 4 and 5 to suitable marriage provision 
and for maintenance till their respective marriages. The grd defendant died after 
the preliminary decree on 17th July, 1945. e preliminary decree further pro- 
vided that the plaintiff was entitled to an account of the income of the family from 
the ist defendant from the date of the death of his father till January, 1934, since 
the plaintiff was found to have been excluded from participation in the income of 
the properties. The properties were divided and allotted by the Commissioners 


! 


On a taking of accounts it was found that the value of the joint family properties 
at the time of the death of Muthu Chetti in 1933 was Rs. 1,38,665-3-0 but the value 
of the properties that were available on the date'of the suit was Rs. 99,667-13-3. 
The 1st defendant was therefore held liable to account for the difference of 
Rs. 38,987-5-9 and he was directed to make good to the plaintiff and the second defen- 
dant one-third of it, namely, Rs. 12,662-7-3. The value of each sharer was worked 
out at Rs. 18,425-10-8 and the plaintiff and the 2nd defendant were in addition 
found entitled to get Rs. 12,662-7-3 each from the 1st defendant. It was also found 
that the non-agricultural income from January, 1934 upto the date of the suit, 
namely, March, 1940, was Rs. 43,166-10-8 and the agricultural income for the same 
period was Rs. 5,635 making a total of Rs. 48,801-10-8. In view of the finding 
in the preliminary judgment that the plaintiff had been excluded from participa- 
tion of the family income he was held entitled to recover a one-third share of 
the income, viz., Rs. 16,267-3-10 from the 1st defendant. The rst defendant there- 
fore as a result of the final decree was liable to pay Rs. 12,662-7-3 each to the plain- 
uff and the and defendant and Rs. 16,267-3-10 to the plaintiff. All these payments 
were charged on the properties allotted to the 1st defendant. The maintenance 
for defendants 3 to 5 was fixed at the rate of Rs. 40 per month, per head. The 
grd defendant was found entitled to arrears of maintenance from January, 1934 to 
17th July, 1945 and the amount payable to her was found to be Rs. 5,542-10-8 and 
the maintenance amount payable to the 4th and 5th defendants till the date of the 
order in the final decree proceedings, namely, 6th February, 1948, was fixed at 
Rs. 5,110 and Rs. 6,768 respectively. It may be mentioned that both the 4th and 5th 
defendants have since been married and therefore there is no question of providing 
for their maintenance for the future. These three sums were charged on the shares 
of the plaintiff, 1st and 2nd defendants in the family properties, The grd defen- 
dant having died, 4th and 5th defendants were brought on record as her legal 
representatives and they claimed to be entitled to the sum of Rs. 5,542-10-8, the 
arrears of maintenance accrued due to their mother. It was contended before 
the learned Subordinate Judge that since the grd defendant had died before ascer- 
tainment of the maintenance amount due to her, defendants 4 and 5 could not 
inherit it as heirs. But the contention was overruled and a decree was passed in 
favour of the 4th and 5th defendants for the said amount. 


The main objections raised by the appellant relate to the reasonableness of ` 
the amount of maintenance fixed for defendants 3, 4 and 5 as also the right of 
the 4th and 5th defendants to the arrears of maintenance found payable to their 
mother. As regards the first of the objections, the learned Subordinate Judge 
fixed the annual income of the family at Rs. 7,800 rtlyipg on the Confissioner’s 
report and also on an order of his predecessor, dated 12th March, 1946} 
basis of which a sum of Rs. 40 for month, per head was fixed as the mainte 
The Commissioner found that the cloth trade of the father was only carried qh for M 
some time after his death by the ist defendant, and while finding that the value 
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‘of the goods left by the father in the cloth trade was Rs. 7,800 which was taken 
into account in ascertaining the value of the assets of the joint family, did not, how- 
‘ever, attempt to fix the total income if any, received by the 1st defendant from the 
cloth trade. In arriving at the total income of the family properties and business 
for the pon from the date of the death of the father till the date of the suit the 
income from the cloth trade was not included, as, in spite of certain ledgers relatisg to 
the cloth trade having been filed, it was not possible to arrive at the exact income, 
probably for the reason that the cloth trade was not conducted effectively or for 
any length of time after Muthu Chetti’s death. ‘The other businesses consisted of 
shroff and money-lending business as also the rice mill business. The Commis- 
sioner found that the shroff trade and the money-lending business yielded 
Rs. 11,584-4-1 for the entire period, which works out at Rs. 1,650 per annum. The 
income from the rice mill was fixed at Rs. 425 per year and the income from the 
nanja and punja lands at Rs. 850 per year. TheCommissioner relying on cer- 
tain recipts for payments made towards income-tax calculated the income of the 
joint family businesses computing the income on tHe basis of tax at 64 pies per rupee 
and arrived at Rs. 49,940 as the probable income for the period of seven years, 
‘working out at Rs. 7,000 year annum. 


The learned Subordinate Judge’s predecessor, while considering the Commis- 
‘sioner’s report in his order, dated 12th March, 1946, did not examine the findings 
arrived at by the Commissioner as to the actual income of the several businesses 
as ascertained from the material placed before him including the available account 
books, but preferred to base his conclusions on the probale income computed on 
the basis of the income-tax assessments paid from time to time. He agreed with the 
Commussioner that by such computation the probable income from the several 
businesses would be Rs. 7,000 per annum. It is this estimate that was eventually 
accepted by the learned Subordinate Judge. It is urged no doubt* with great 
force that when evidence as to the actual income of the several busthesses was availa- 
ble and the Commissioner had given his findings as to the actual income of the 
various businesses, the lower Court should not have ignored the evidence of the 
actual income and arrived at the probable income on the basis of income-tax assess- 
ments. The learned Subordinate Judge himself realised that the assessment by 
the income-tax department was not based on accounts produced before the Income- 
tax Officer, but on the basis of non-production of accounts, but, however, chose 
to rely upon it. We consider that resort to estimate of income of any business on 
the basis of income-tax assessment could only be had if no material is available for 
the purpose of ascertaining the income of any business. But, in the present case, 
the Commissioner has discussed the evidence mainly documentary as to the actual 
income from the several businesses for the priod and in such circumstances the 
lower Court should not have ignored the conclusions of the Gommissioner arrived 
at as to the actual income of the family. We would therefore prefer to accept the 
‘Gommissioner’s fifiding in his report in order to ascertain the probable annual in- 
come of the family for the purpose of fixing the maintenance payable to the parties. 
The Commissioner has found that tħe annual income would be Rs. 850 from the 
land, Rs. 425 from the rice mill and Rs, 1,060 from the shroff and the money- 
lending business. ‘The family must therefore have been getting an income of about 
Rs. 2,500. It must further be mentioned that the rst defendant was admittedly 
leading an extravagant life practically wasting his family fortune buying new and 
costly motor cars and living a life of pomp and show. He is also charged with 
wasting his money over concubines and in other ways and it is most unlikely that 
such a spendthrift as the 1st defendant would have paid any attention to the businesses 
left by the father and would have profitably conducted the same. ‘Taking all the 
circumstances into consideration we consider it reasonable to assess the probable 
e from all source? at the sum of Rs. 4,000. On this basis, the main- 
payable to defendants 3, 4 and 5 could be fixed only at about Rs. 25 
nsem. Consideréng that the value ‘of the estate as on the date of the division 
y Rs. 55,416-8-0 a sum of Rs. 1,500 for jewels and Rs. 1,000 for marriage 
would be a reasonable amount to be set apart as and for marriage expenses. Defen- 
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dants 4 and 5 will therefore be entitled to get Rs. 2,500 each as and for marriage 
expenses and jewels. As a result, the amounts payable to defendants 3, 4 and 5 
as and for maintenance and marriage expenses would become reduced. 


The question, however, whether the 4th and 5th defendants, who are the daugh- 
ters of the 3rd defendant and who have been brought on record as the legal re- 
presentatives, could claim to be entitled to the amounts found payable to the grd 
defendant till the date of her death, namely, 17th July, 1945, remains to be con- 
sidered. The contention that in as much as the grd defendant had died before the 
ascertainment of the maintenance due to her, there was nothing for defendants 4 
and 5 to inherit as her stridhana heirs, was raised before the lower Court ; but the 
Jearned Subordinate Judge rejected the contention and held that defendants 
4. and 5 would be entitled to inherit whatever amounts that might have accrued 
-due to the 3rd defendant till her death, which would be in the nature of arrears of 
maintenance. The same contention is again raised before us and in support of 
it a decision of the Bench of this Court consisting of Govinda Menon, J., and my- 
self in Muthalammal v. Veeraraghavalu Nayudu1 is relied upon. In that case a suit 
was instituted for maintenance by a Hindu widow against her husband’s brother 
for past and future maintenance at a particular rate every year to be made a charge 
on the family properties. She died during the pendency of the suit and her daughter 
was brought on record as the legal representative of her mother. But the suit was 
dismissed on the ground that the widow’s claim for maintenance against her hus- 
‘band’s estate in the hands of the coparcener was a personal claim which did not 
survive to her legal representative on her death. The dismissal was upheld in second 
appeal and it was held that a widow’s right to maintenance against her husband’s 
estate in the hands of his coparcener is not one that can be transferred or assigned. 
Learned counsel for the appellant relies on certain observations in the decision as 
supporting*his contention, namely, that so long as the amount is not ascertained 
notwithstanding “that a preliminary decree has been passed, still the decree for 
maintenance is in the nature of a claim which is neither assignable nor heritable. 
The following are the observations in the judgment on which reliance is placed : 


“ The real difficulty which the appellant has to encounter is that even if the widow’s right is one 

which arises in property or out of property, still since that amount is not ascertained, liquidated and 
specified, it cannot be the subject of transfer. For one thing it might be, as is contended by the res- 
pondent in this case, the widow is entitled to nothing as she has remarried or she might have become 
disentitled to maintenance on account of her subsequent unchastity. Therefore, it is not, in all cases, 
that a Hindu widow can have a defined and ascertained sum claimable from her husband’s estate unless 
by agreement between the parties a sum of money has been specifically fixed, which has to be paid 
out of the estate . . . . . +. . . . Such inchoate rights which have not crystallised 
anto a definite sum cannot be the subject of transfer.” 
In that decision, during the pendency of the suit for maintenance, the widow 
died and her daughter claimed to be entitled to the arrears of maintenance accru- 
ed ; but there was no decree recognising the widow’s right to maintenance and as 
such that case is clearly distinguishable. But it is urged that even though a decree 
has been passed in the present case, it is only,a preliminary decree declaring the 
grd defendant’s right to maintenance, and there being only a declaratory decree, 
where the amount to which the grd defendant was entitled was not ascertained and 
before ascertainment the grd defendant having died, there was nothing for her 
heirs to inherit. 


Clause (c) of the preliminary decree, dated roth January, 1942, says that the 
grd defendant as the widow of Muthu Chetti is entitled to maintenance during her 
life-time and to suitable provision being made for maintenance. ‘The decree there- 
_ fore appears to be purely declaratory and does not indicate that any arrears of 
maintenance to which the 3rd defendant would be entitled even on the date of 
the preliminary decree was to be ascertained and prévisjon made in the®gal decree 
far such sum as may be found due to her. In the judgment, however, it\s found 
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about the beginning of 1934 and that the plaintiff was excluded from: participation 
in the income of the properties. It may be by mistake that this. finding of the 
learned Judge given in his judgment has not been properly incorporated in the 
decree which was drafted. But the parties have subsequently proceeded on the 
basis that the grd, 4th and 5th defendants would be entitled to maintenance from 
1934 onwards. The Commissioner proceeded with account taking on that basis. 
It was also finally accepted ‘by the Court. Therefore, really there can be no con- 
troversy that the 3rd defendant was intended to be provided with maintenance 
which was payable to her from 1934, since herself and her children including 
the plaintiff were not at all maintained by the 1st defendant and no portion of the 
family income was paid to them. The position therefore is that on the date of 
preliminary decree, the 3rd defendant had become entitled to certain amount as. 
arrears and was also declared entitled to maintenance subsequent to the prelimi- 
nary decree for all of which provision had to be made in the final decree. The ques- 
tion is whether in such circumstances in case of the death of the grd defendant, 
defendants 4 and 5 would not be entitled to claim as heirs the amount payable to 
the grd defendant after ascertainment. It is necessary therefore to consider whether’ 
by reason of the preliminary decree the grd defendant had not become entitled to. 
maintenance, though unascertained, which could not be considered to be property,, 
which is transferable and heritable. Section 6 of the Transfer of Property Act 
provides that property of any kind may be transferred, except those enumerated’ 
in the section. An interest in property restricted in its enjoyment to the owner 
personally cannot be transferred by him. A right to future maintenance in what- 
soever manner arising, secured or determined, cannot be transferred. A mere 
right to sue cannot be transferred. After the preliminary decree the right of the 
srd defendant to be entitled to a particular sum has become recognised and it 
cannot be said that after decree, any defences which may be open against her would 
still be available. The right of the widow having been declared, it can no longer 
be said to be a mere right to sue. Once the claim has ripened into a decree, it 
cannot be a mere right to sue. Nor could it be a right to future maintenance as 
the 4th and 5th defendants only claim arrears of maintenance that had already 
accrued to which the grd defendant was entitled on the date of her death. It 
is not a mere right to sue, since after preliminary decree, the further proceedings 
are only for Soren out the preliminary decree, which proceedings are not in the 
nature of a suit to obtain a decree. The subsequent proceedings are for ascertain- 
ment of the amount and whatever may be the amount the decree-holder would be 
held entitled to, and it is not a case where it could even be said that no amount 
would be found due on such ascertainment. She would in any event be entitled 
to be paid some amount. The exact amount alone has to be ascertained in order 
to enable the decree-holder to realise it by way of execution. 


In Asad Alt Mollah v. Hyder Alt+, a decree for maintenance in favour of a Muham- 
madan lady for Rs? 5 per month during their life-time was assigned by her for 
consideration. The assignees sought to bring themselves on record and asked for 
leave to execute the decree. Leave was eventually granted by the High Court 
in appeal on the ground that the assignment undoubtedly operated to transfer title 
at least in respect of the arrears which had accrued due up to the date of the assign- 
ment. But the question still arose whether by virtue of the assignment, the assig- 
nees would be entitled to recover the sum which had accrued after the assignment 
in their favour had been made. It was contended on their behalf that the assign- 
ment was valid and operative and effectively transferred to them all the rights of 
the decree-holder inclusive of the right to realise from the judgment-debtors by 
execution the amount of the monthly allowance as it fell due. This contention even- 
tually found acceptance at the hand of the learned Judges Mookerjee and Carn- 
duff, who rved at page dg: 

igwell settled that in reference to the assignability of a judgment, the cause of action on 
which it fs found is not gen y mategial, and it has been redy affirmed that a judgment 
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recovered for a tort, is assignable to thesame extent as one based on a contract...... Whatever 

‘difference of opinion there may, however, be upon the question of the assi entof an inalienable 

‘chose in action pendente lite before the judgment is perfected, there is no difference of judicial opinion 
that when a claim has been merged in an actual judgment, the right under the judgment is'‘assign- 
able and the nature of the chose in action is immaterial.” 


Refrence was made to the decision in Charles v. Hoskins1, where Baldwin, J., 
‘observed : 


“that when a judgment is entered, the cause of action is merged therein, and loses most of its 
‘pre-existing characteristics, so that, even if the cause of action was not assignable, the judgment 
isassignable and may be enforced by the assignee in his own name.” 


In so far as arrears have accrued due, it would be in the nature of property 
‘which is assignable and heritable, but a right to future maintenance is, however, 
not property, which may be transferred by virtue of the amendment to section 6 of 
the Transfer of Property Act by the addition of clause (dd), where it is provided 
that 


“ a right to future maintenance, in whatsoever manner arising, secured or determined, cannot be 
transferred.” 


That difficulty would not arise in the present case, as it is not a right to the future 
maintenance that is claimed by defendants 4 and 5 ; but the arrears of maintenance 
accrued due on the date of grd defendant’s death. The present is neither a case 
‘of right to future maintenance nor a mere right to sue, but a decree for maintenance, 
where, however, the amount remains to be ascertained. A decree is neither an 
actionable claim nor a mere right to sue. The claim for maintenance prior to 
the decree was no doubt not assignable or heritable ; but after decree it ceases to 
‘be a claim and it is therefore assignable. 


In Venkatarama Aiyar v. Ramaswami’Aiyar®, after preliminary decree for parti- 
tion one of the sRarers transferred the decree and the purchaser applied to be brought 
on record as assignee of the decree-holder sharer and also applied under Order 20, 
rule 2, to have the mesne profits ascertained, the preliminary decree being a decree 
‘for a share in the property and for mesne profits. It was held that where the right 
to mesne profits has been declared by a decree, but the exact amount has been 
left to be ascertained at a future stage, a transfer of such right is not invalid under 
section 6 (¢) of the Transfer of Property Act as being a mere right to sue. Sadasiva 
Ayyar, J., observes that a suit for mesne profits partakes more of the nature of a 
suit for account and such a suit has under ordinary circumstances some affinity 
to a suit for money had and received and that therefore a transfer of a right to 
‘claim mesne profits should not be held invalid, but, however does not express a 
final opinion on the question whether a claim for mesne profits which has not been 
‘declared to exist in the transferor by a decree of Court can be validly transferred or 
not. Where such a claim has been declared by a decree, and only the exact amount 
recoverable has been left to be ascertained in the future proceedings in the same 
‘suit, the transfer of such a right was held to be valid. Seshagiri Ayyar, J., in the 
‘course of his judgment referred to the case in Ellis v. Torrington®?, where the exact 
import of the expression “a bare right to sue ” is pointed out. In that decision 
Scrutton, L.J., at page 411, stated : 

“ But early in the development of the law, Courts of Equity ard perhaps the Courts of Common 
Law also took the view that where the right of action was not a baie right, but was incident or subsi- 
‘diary to a right in property, an assignment of the right of action was permissible, and did not savour 
of champerty or maintenance.” 

Bankes, L.J., took the view that where a right to profits is appurtenant to the right 
to property it can be assigned, which view was also agreed to by Warrington, L.J. 
Applying this principle Seshagiri Ayyar, J., has taken the view that the right to 
sue for mesne profits assigned in that case was appurtenant to the ri@t of enjoy- 
ment of the property itself and therefore that right was an enforceable Nght, and 
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that in any event such a right was no longer a bare right to sue but had become 
merged in the decree and the transfer was not forbidden by section 6, clause (eY 
cf the Transfer of Property Act. E 


The preliminary decree in the present case is similar to a decree for mesne 
profits, where also the preliminary decree provides for ascertainment of the mesne 
profits declaring the sharer to be entitled to such mesne profits as may be found or 
account taking. But it might be in some cases of accounting no amount may be 
found due. But, in a preliminary decree for maintenance such a contingency is not 
possible as whatever may be the value of the property some amount has to be paid, 
however small in proportion to the income, as and for maintenance of the decree- 
holder. There is therefore no question of no amount being found due to a main- 
tenance decree-holder and the fact that the amount remains to be ascertained would 
not make the decree any the less assignable as the decree vests in the decree-holder 
certain rights to property, in the case of a maintenance decree, to money. Such 
vested right to moneys further chargeable on immoveable properties must be 
considered as property which could be transferred and inherited. 


Mr. Thyagaraja Ayyar relies very strongly on the observations in the judg- 
ment in Muthalammal v. Veeraraghavalu Natdu1, that so long as the amount is not 
ascertained, liquidated or specified, the right to maintenance is only an inchoate 
right not having been crystallised into a definite sum, and therefore cannot be made 
the subject of transfer. We are in entire agreement with the decision. Having 
been a party to the decision I now realise that some of the observations in the judg- 
ment have been rather general and what was decided in that case was that a mere 
right to maintenance without anything further but in the stage of a suit could not 
be assigned or transferred with which view we are in entire agreement. The view 
of Seshagiri Ayyar, J., as to the nature ofa right to mesne profits as aright appur- 
tenant to property raises the further interesting question as to whether the widow’s 
right to maintenance is a right which could be said to be appurtenant to a right 
to property. It is not a right which arises by reason of ownership or possession 
of property and as such is not a right appurtenant to it. But still the widow’s 
right cannot be enforced against persons who are not in possession of the estate of 
her husband. Where at the time of her husband’s death he was a member of a 
joint Hindu family possessed of properties, she would become entitled to mainten- 
ance against those who get into possession of the properties after her husband’s 
death by survivorship, she being entitled to maintenance on the ground that her 
husband’s share is taken by survivorship by the other members of the coparcenary. 
Where there is no such property, she has no claim for maintenance against her hus- 
band’s brother or father out of any of their separate property. The widow’s right 
therefore to maintenance depends upon the existence of property in the hands of 
the surviving coparceners and it can therefore be said it is dependent upon the 
existence of property and could not really be held to be a right appurtenant to 
property. ‘The right however cannot be entirely dissociated from the joint family 
property. The claim of a Hindu wjfe for maintenance will, however, stand on a 
different footing as it is only a personal claim against her husband and not against 
the family estate. Where, however, the right of a widow to claim maintenance 
from and out of the joint family property has not been declared by any competent 
Court notwithstanding that a right did exist, but which is liable to be defeated by 

“appropriate defences which will be open against her, such a right could not be trans- 
ferred so long as it is only in the nature of a right or a claim which has not ripened 
into a decree. It is the preliminary decree which creates a vested right in her to 
such amount as may be found due recoverable from the joint family prqperties for 
which provision has to be made including a charge on the properties of the family. 
The pre ary decree for partition, therefore, in our view is transferable and 
heritabl ithstanding tkat the amount remains to be ascertained. The decree 
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or even a decree for accounts by a principal against his agent for moneys had and 
received, which are all transferable and assignable, and therefore heritable. In 
our view, therefore, the learned Subordinate Judge is correct in holding that the 
4th and 5th defendants had become entitled to such amounts as may be found due 
to the grd defendant as and for her maintenance. 


În the result, the decree of the lower Court will be modified the amounts pay- 
able to the 4th and 5th defendants and to the plaintiff to be worked out in the light 
of our findings. In view of our having d the lower Court’s decree as regards 
the probable annual income, the amount payable as and for the plaintiff’s 1/3rd 
share in the agricultural and non-agricultural income from January, 1934, to the 
date of the suit will also have to be correspondingly reduced. One-third of the 
amount payable to the 4th and 5th defendants will be charged on the respective 
shares of the plaintiff the 1st defendant and the 2nd defendant instead of a charge 
on all the properties for the full amount. 


The figures will be worked out and placed before the Court on Monday, the 
1gth instant. 


The decree of the lower Court will be modified in accordance with our judgment 
and the figures worked out on a consent memo. signed by both advocates. Credit 
would be given to payments made, if any, by the Receiver to the parties as per 
order in joint memo. ordered on 12th April, 1940, by the District Judge and if not 
already adjusted. Parties will bear their respective costs. 


R.M. —— Decree modified. 
IN THE HIGH COURT OF JUDICATURE AT MADRAS. 
i PRESENT :—Mr. Justice Mack. 
Kishantal Roopckand and Company .. Petitioner* 


v 


The Indian Dominion owning the M.S.M. (now the Southern 
Railway) and defendant and the B.B. and C.I. Railways 
(1st defendant) .. Respondent. 
Railways Act (IX of 1890), sections 77, 80 and 140—Claim for compensation—Necessity for prior notice 
in voriting—Goods carried over more than one railway—Necessity for independent notice for each railway. 
It is clear from section 77 read with section 80 of the Railways Act that no railway administration 


can be made liable for compensation unless a claim for compensation has been made to it within six 
months from the date of the delivery of the goods for carriage by the railway. 


A notice under section 77 must be addressed to the Railway Administration from which compensa- 
tion is demanded. A notice to one Railway Administration cannot avail a party for a claim against 
another Railway Administration. 

The generally accepted view and one which would also follow from the language of section 77 


read with section 80 of the Railways Act is that in cases where a particular cqnsignment is carried 
over more than one railway each Railway Administration is treated as a separate entity with a 
separate existence and a separate juristic personality. It may be that the Government of India now 
owns all the railways but they are nonetheless separate Rashvay Administrations with separate Agents 
and General Managers. 


Governor-General in Council v. Ajithbhai Fayanthilala and Co., (1952) 2 M.L.J. 24, differed. 


Dunichand v. Secretary of State, A.I.R. 1931 Gal. 585; Governor-General of India v. Sukhdeo Ram, A.1. 
R. 1949 Pat. 329 and E. J. Railway Co. v. Fethmul Randan, (1902) I.L.R. 26 Bom. 669, referred. 


Petition under section 115 of Act V of 1908, praying that the High Court will 
be pleased to revise the decree of the Court of Small Causes at Madras, dated 
2nd March, 1951 and passed in N.T.A. No. 216 of 1949. 

T. Rangaswami Atyangar and T. Krishnaraja Nayakar for Petitioner. 

S. S. Ramachandra Atyar for Respondent. l 

The Court delivered the following Si Mig i 

Junament.—The petitioner is the plaintiff firm who gued the B.B. N GI 


Railway as the rst defendant, and the M. & S.M.-Railway as the and deferWant, . 
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to recover Rs. 1,541-4-0, being the value of 52 pieces of cloth found missing from one 
‘bale of a consignment of fifty bales despatched to Madras from Ahmedabad on 
the B.B. and G.I. Railway on 27th November, 1947. Notice of claim to compen- 
sation under section 77 of the Railways Act was given only to the M. & S.M. Railway, 
within the six months period prescribed. No notice of claim was admittedly served 


-on the B.B. and C.J. Railway. It was found that the loss did not take place en the 


M. & S.M. Railway. The suit was dismissed for failure to serve a notice of claim 
under section 77 of the Act on the B.B. and C.I. Railway by the learned Chief 


_Judge of the Small Causes Court on this legal and technical ground. A new Trial 


335 (F.B.) 


Application before a learned Bench was dismissed, holding that the dismissal of the 
suit was correct. 

Thelaw applicable is to be found in sections 77, 80 and 140 of the Railways Act. 
Under section 77 a person shall not be entitled to compensation unless a claim has 
been preferred in writing by him or on his behalf to the Railway Administration 
within six months from the date of the delivery of the animals or goods for carriage 
By railway. Section 80 provides statutory machinery for compensation for 
injury in through booked traflic, i.e., where the goods are carried over two or more 
Railway Administrations. It lays down that a suit for compensation may be brought 
‘either against the Railway Administration to which the animals or goods were 
delivered by the consignor thereof or against the Railway Administration on whose 
Railway the loss, injury, destruction or deterioration occurred. Section 140 lays 
‘down the procedure by which a notice under section 77 or under any other section 
of the Act may be served on a Railway Administration, either by delivery to the 
Manager or Agent, or by leaving it at his office or by sending it to the Manager or 


” Agent by registered pre-paid post. 


It is clear from section 77 read with section 80 that no Railway Administration 
can be made liable for compensation unless a claim for compensation hat been made 
to it within six months under section 77 of the Act. There hate been divergent 
views in High Courts as to how such a claim should be made and whether for instance 
a claim addressed to a subordinate official on the railway and not to the Agent 
or Manager was a sufficient compliance with section 77. In Mahadeva Ayyar v. 
S.I. Railway Go.1, there was only one railway involved on which the goods were 
consigned and delivered. In that case, a letter was addressed not to the Agent 
but to the District Traffic Superintendent, Cannanore. A Full Bench of our High 
Court took the view that this was not a compliance with sections 77 and 140 and 
dismissed the revision petition filed by the consignee against the dismissal of his 


‘suit for compensation with costs. Kumaraswami Sastri, J., relaxed greatly the 


technical rigidity of the statute by emphasising that the word ‘ may’ in section 
140 was an enabling provision and did not mean ‘must’ and that it would be 
sufficient if the Agent or Manager had somehow knowledge of the claim within 
the specified time of six months, although the claim was addressed to some subordi- 
nate of his on th@railway. In that case there was no evidence that the Agent had 
even notice of this kind within the prescribed period. 


In Dunichand v. Secretary of State®, a Bench of the Calcutta High Court took the 
view that a notice under section 77 must be addressed to the Railway Administration 
from which compensation is demanded. It clearly laid down that the notice under 
section 77 to one Railway Administration cannot ayail a party for a claim against 
another Railway Administration. In that case, a claim was sent to the Traffic 
Manager of the N.W. Railway on whose line was Amritsar to which the goods were 


consigned. A copy was also sent to the Agent of the E.I. Railway to whom the 


goods were entrusted for delivery. Despite this the learned bench took, with respect, 
a very technical view and held that the plaintiff’s claim was barred. They however 
expressed Ay sympathy wigh the plaintiff as it had been found that the E.I. 


Railw ere responsible for the loss of the plaintiff’s goods. Reliance was placed 
in thyf decision on Eas Indian Railway Co. v. Jethmull Ramanund? that was a case in 


1, (1921) 42 MLL.J. 202: LL.R. 45 Mad. 2. AIR. 1931 Cal. 585. 
eo te ° 3- (1902) I.L.R. 26 Bom. 669. 
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; which a notice under section 77 was served only on the B.B. & C.I. Railway, which 
was the delivering Railway, who, however, at once notified the East Indian Railway 
Company of the claim, entered into correspondence with it and also gave it notice 
that in case the plaintiffs sued them they would expect the East Indian Railway 
‘to bear all the expenses. Sir Lawrence Jenkins, C.J., who delivered the judgment 
of the Bench held that though the East Indian Railway Company had knowledge 
of the plaintiff’s claim, it was not asufficient compliance with the provisions of section 
77 read with section 140 of the Railways Act. 


There have indeed been divergent views taken on the exact relationship between 
the consignor and the receiving Railway and the other Railway system over which 
the goods are carried to reach their destination. All the case-law on the subject 
has been reviewd in Governor-General of India v. Sukhdeo Ram+, I find it with respect 
very difficult to escape from the following’ summiing up of the position : 


“ Hence it may be said that the i Saget intervened in the year 1890, and laid down a specific 
rule of law governing the liabilities of the different Railway Administratons as regards compensation 
for loss, etc., caused to the owner of the goods carried over those several railway systems. Section 80, 
therefore, being a specific provision in this behalf must be given effect to, irrespective of any other 
considerations based on the doctrine of agency or of partnership which may lead to conflicting results. 
When the legislature has intervened to make the position absolutely clear, it is not safe to appeal to 
certain doctrines of law of general application ”. 

Mr. Ramachandra Ayyar has strenuously urged on behalf of the Dominion 
‘Government now representing the Southern Railways, that in cases like this the law 
is perfectly clear. ‘The plaintiff has under section 80 the option of suing either the 
contracting Railway, t.e., the Railway to which the goods were delivered for carriage, 
or the Railway Administration on whose Railway the loss, injury, destruction or 
deterioration occurred. As he points out, the contracting Railway cannot escape 
liability for euch loss, injury and so on, no matter on which Railway it was caused. 
If, however, the consignee disregards this obvious remedy and chooses the more 
difficult alternative under section 80 of making a claim under section 77 against 
the Railway Administration which delivers the goods, he takes upon himself the 
onus of proving that the loss occurred on it. 


I am unable to take the view, for which I can find no support in a maze of 
somewhat conflicting case-law, that the “ Railway Administration ”’ under section 
77 means “ any Railway Administration ” over which the goods are carried. The 
generally accepted view and one which would also follow from the language of 
section 77 read with section 80 is that each Railway Administration is treated as a 
separate entity with a separate existence and a separate juristic personality. In 
the present case no notice, or copy of a notice, or in fact, any communication of, 
any kind was sent by the plaintiff to the B.B. and C.I. Railway or even to any 
subordinate thereof. They are the original contracting Railway and would in any 
event other requirements being satisfied be liable for the loss, no matter where it 

_occurred. The only evidence that they even knew anything aBout this claim is 
a post card Exhibit P-5 to the plaintiff from the M. and S.M. Railway that the matter 
was under enquiry and asking for the original in¥oice for a consideration of the plain- 
tiff’s claim. ‘This was followed’by a letter Exhibit P-8, dated 17th September, 
1948 to the effect that ‘from enquiries made’ it was found that the sender had 
executed Risk Notes A and B, the former of which had remark that the binding of 
two bales was loose and repudiating liability except upon proof that such damage 
or loss arose from misconduct of the servants of the Railway. ‘The learned Advocate 
for the petitioner urges that it is a reasonable inference from these two communi- 
cations that the M. & S.M. Railway entered into communication with the B.B. and 
C.I. Railway who must therefore be deemed to have had notice of the plaintiff’s 
claim. Mr. Ramachandra Ayyar concedes that there is an obligation on the part 
of the delivering Railway when complaints of this kifid are made to mal enquiries 
all along the line up to the consigning station, but contends that intima of a 
claim made to Railway subordinates in this way cannot po&ibly constitute a hotice 
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as required by section 77 of the Act, which must be preferred by the consignee , 
claiming compensation to the Railway Administration which he seeks to make | 


responsible. 


There is only one decision which gives some support to the plaintiff’s case 
one by Basheer Ahmed Sayeed, J. sitting by himself in Governor-General in Council v. 
Ajitbhat Jayantilal Œ Co.1. In that case the B.B. and C.I. Railway were the con- 
signing Railway to whom no notice under section 77 of the Act was given within 
the six months prescribed. Such notice was only sent to the M. & S.M. Railway 
Company who had to deliver the goods. This was held to be a compliance of 
section 77, it would appear, on the ground that the M. & S.M. Railway Company 
entered into correspondence with the B.B. & C.J. Railway before the expiry of the 
period of six months as regards the claim made on them. It is not apparent from 
that decision whether notice of that claim even through this indirect channel ever 
reached the Agent or Manager of the B.B. & C.I. Railway. A factor which entered 
into that decision is contained in the following sentence :— 

“ But, in this case, both the Railway Administrations are part and parcel of the same system of 
Railways and notice to the Administration who the plaintiff thought was directly responsible to 


deliver the goods, should be considered sufficient when that notice had been somehow brought to 
the notice of the other Administration from whom the plaintiff seeks to claim relief.” 


With respect this is a view with which I am unable to agree in view of what 
appear to be the clear statutory requirements of sections 77 and 80 of the Act. It is 
true that the Dominion of the Government of India now owns these Railways but 
they are none the less separate Railway Administrations with separate Agents and 
General Managers. So long as sections 77, 80 and 140 of the Railways Act stand 
as they are, I do not think it possible to take the liberal views taken by Basheer AHmed 
Sayeed, J. in that decision. I feel bound to follow the other case-law on this point 
which lays down that before a Railway Administration can be made lmble in a suit 
for compensation, a necessary statutory requirement is the serviee of a notice on 
it by the claimant. Mr. Ramachandra Ayyar has urged that sections 77, 80 and 
140 give statutory protection to Railway Administrations as otherwise papers, docu- 
ments and evidence in respect of such claims, unless made to them within a reasonable 
period in the statutory manner, would not be preserved and Administrations would 
be faced with innumerable stale and baseless claims, The statutory requirements. 
are after all extremely simple and it is in fact surprising that claimants for compen- 
sation, despite the clear language of section 80 and section 77 of the settled case- 
law on the point, still persist in sending notices of claims to compensation to any, 
but the principal contracting Railway who eg ie the goods for carriage and whose 
liability cannot be questioned even though the loss takes place on another Railway 
on through traffic. I am most reluctant to stretch the language of the statute 
and deviate from settled case-law and with regret must express my inability to agree: 
with Governor-General in Council v. Ajithbhai Jayanthilal & Co.1, The petition is 
dismissed with costs. 


R.M. Petition dismissed. 
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IN THE HIGH COURT OF JUDICATURE AT MADRAS. 
PRESENT :—Mr. Jusrice RAJAGOPALAN. 


„Seeranga Gounden .. Petitioner 
v. 2 
M.V? Narayanan and another .. Respondents. 


Court-Fees Act (VII of 1870), section 7 (v) (b)—Applies when land is separately assessed in Ryotwari 
areas—Clauses (a), (c) and (d) of section 7 (v) cannot apply to such lands. 

Since the abolition of the permanently settled estates after the abolition of Zamindaries in 
1949 all lands in such estates are certainly in what are known as “‘Ryotwari areas”. Section 7 (v) 
(a), (c) or (d) of the Court-fees Act will not be applicable if the land is separately assessed. If 
the separate assessments are recorded in any of the registers now maintained in the village and if 
those registers are maintained under the authority of the Government or the Collector the require- 
ments a section 7 (0) (b) of the Court-Fees Act will be satisfied and that clause will apply. 

Petition under section 115 of Act (V of 1908) praying that the High Court will 
be pleased to revise the Order of the Court of the District Munsif of Salem dated 
20th October, 1952 and made in O.S. No. 932 of 1951. 


K. V. Srinivasa Atyar for Petitioner. 
R. Rangachart for Respondents. 
The Government Pleader (C. A. Vatthtlingam) for the State. 


The Court delivered the following s 


Jupcment.—The learned Munsif decided that the case falls under section 7 
(v) (6) and not under section 7 (v) (d) of the Court-Fees Act. Section 7 (v) (a) 
and section 7 (v) (d) apply to lands in what were known as “ permenantly settled 
estates’. Section 7 (v) (b) applies to lands in Ryotwari areas. Since the abolition 
of the permanently settled estates, after the abolition of the Zamindaries 
in 1949, the suit lands are certainly in what are known as “Ryotwari areas”. 
Section 7 (v) (d) will not be applicable, if the land is separately assessed. 
This land is certainly separately assessed. Section 7 (v) (b), „learned counsel 
for the petitioner contends, cannot apply, because though the land is separately 
assessed, that separate assessment is not separately recorded in a Collector’s register. 
What exactly is a Collector’s register has not been made clear. Apparently no 
attempt has been made in the lower Court to establish or to disprove that the sepa- 
rate assessment was shown in the registers maintained in the village under the autho- 
rity of the Government and under the authority of the Collector. It is rather diffi- 
cult to conceive of separate assessment being levied on each of the lands in what 
-was once a permanently settled estate village, but is now a ryotwari village, without 
there being some register Maintained under the authority of the Government and 
that of the Collector, which would show that separate assessment. 


Since section 7 (v) (a), section 7 (v) (c) and section 7 (v) (d) c&nnot apply to the 
lands in question, which are separately assessed, the only question is, whether the 
requirements of section 7 (v) (b) have been satisfied. As I have already pointed 
out, that the lands have been separately assessed is not in dispute. The order of 
the lower Court will be set aside and the matter remanded for disposal afresh by the 
lower Court in the light of the observations made above. The learned Munsif will 
verify if the separate assessments are recorded in any of the registers now maintained 
in the village, and if they are, if those registers are maintained under the authority 
of the Government, or of the Collector. If that test is satisfied, section 7 (v) (b) 
alone will apply. In no case can section 7 (v) (d) apply. Costs of the Civil 
Revision Petition will abide the result of the determination of the question by the 
Court below and will be provided for by it. 


(J 
K.S. Order s aside and matter rane d.. 
e ` 
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IN THE HIGH COURT OF JUDICATURE AT MADRAS. 


PRESENT :—MR. P. V. RAJAMANNAR, Chief Justice AND MR. JusTICE RAJAGOPALA 
AYYANGAR. 


Kuttuva S5. Thulasi Ammal .. Appellant. 
U. j e 
R. M. K. Ramachandra Naidu and others .. Respondents. 

Partnership Act (IX of 1932), section 37—Applicabilitp—Suit for dissolution and accounts—Suit on the 
basis that the expulsion of a partner was unlawful—Right to interest in lu of share of profits—If available. 

The right to interest in the case of accounting between partners flows from an equity arising out 
of the fiduciary relationship between the parties. 

It is no doubt true that the genera] rule in all cases where a plaintiff comes into Court for the 
relief of dissolution of an existing partnership the plaintiff would be entitled to interest on the amount 
decreed only from the date of the final decree and not from any earlier date, whether it be the date 
of the preliminary decree, the date of the plaint or any earlier date. 

Suleman v. Abdul Latif, (1930) 59 M.L.J. 121: L.R. 57 I.A. 245 : TLR. 58 Cal. 208 (P.C.) 
referred. ; 

In normal cases where there is no fraud, unfair dealing or oppressive conduct the aforesaid rule 
that there is no obligation upon those who have the funds of the partnership in their hands, to pay 
interest until the actual sum due to the partners is ascertained, will apply. But this rule is not 
inflexible. In suits for accounts of a dissolved Seal annie |e even in suits for dissolution of a partner- 
ship, interest may be given even from the date of the filing of the plaint if the circumstances of the 
case establishes that the other partner was in possession of the assets of the partnership or utilised 
them for the purpose of his business or was otherwise guilty of laches. 

Lala Hakim Raiv. Lala Ganga Ram, (1943) 1 M.L.J. 16 (P.C.) and Swaminathan Chettiar v. 
Nagalingam Chettiar, (1952) 2 M.L.J. 249, referred and followed. 

In cases where a plaintiff complains that his expulsion from the partnership was unlawful and it 
is held to be so, such unlawful expulsion does not in law bring about a dissolution Qf the firm. But 
the principle laid down in section 37 of the Indian Partnership Act is attracted even to Such and 
notwithstanding that the unlawful expulsion does not in law bring about a disfolution, the plaintiff 
is entitled to relief on a similar footing and can elect to claim interest or profit. 


Appeal under clause 15 of the letters Patent against the judgment and decree 
of the Honourable Mr. Justice Viswanatha Sastri, dated 12th March 1951 and passed 
in Appeal No. 247 of 1949 preferred to the High Court against the decree of ‘the 
Court of the Subordinate Judge, Madurai in O.S. No. 153 of 1947. 


T. V. Balakrishnan for Appellant. 
A, Viswanatha Aiyar and O. K. Ramalingam for Respondents. 


The Judgment of the Court was delivered by 

Rajagopala Ayyangar, 7.—The only question that has been argued in this appeal - 
relates to the claim for interest in respect of the amounts due to the plaintiff who 
is the appellant before us from 26th January, 1947. 


The facts netessary to understand the contention in the appeal are these : 
‘The plaintiff brought a suit O.S. No. 153 of 1947 on the file of the Sub-Court, 
Madurai—out of which the L.P. appeal arises—for a decree directing the dissolution 
of the partnership firm of Sri Krishna Rice and Oil Mils, Madurai, for the taking 
of the accounts of the partnership from its inception down to the dissolution and the 
taking of an account of the losses caused by the defendants in using the partnership 
properties for their private benefit after expelling and excluding the plaintiff from the 
partnership on 26th January, 1947 and debiting such losses to the shares of defen- 
dants and other incidental reliefs. The plaintiff and defendants 1, 2 and 4 along with 
one Rajammal entered into an agreement of partnership under Exhibit A-1, dated 
12th April, 1945 for carrying on the business of rice hulling and oil extraction under 
the name and style of Sri Krishna Rice and Oil Mills, Madurai. The term of the 
partnershiy»was for a fixed periòd of 10 years and the plaintiff contributed a two anna 
share ofthe capital and was entitled to that share of the profits. It was the common 
case of all the parties that the 3rd defendant who died after the institution of the 
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suit was taken as a partner in the place of Rajammal mentioned above. Within a 
year from the commencement of the partnership there were disputes between the 
partners as to the manner in which defendants 1 and 4 were conducting the partner- 
ship. Notices passed between the plaintiff and the defendants and the defendants 
purported to expel the plaintiff from the partnership as and from 26th January, - 
1947 nd on and from 4th February, 1947 the defendants formed a new partnership 
in conjunction with two other persons and carried on this new business with the 
assets of the old business including of course the share of the plaintiff in these assets. 
The defendants in their written statement sought to support their conduct in expelling 
the plaintiff by alleging that it was really a case of voluntary retirement on her part 
and denied their accountability for the profits of the new business with the additional 
partners. They further stated that accounts between the partners of the original 
partnership were settled for one year ending 12th April, 1946, and that no case had 
been made out for reopening the accounts already settled. Subject to the above 
they further expressed their willingness to have the dissolution decreed and the 
plaintiff getting her share after the taking of accounts. 


The learned Subordinate Judge found that the plaintiff did not retire from the 
firm but had been improperly sought to be expelled from the suit firm from 26th 
January, 1947 and that with the aid of the total assets belonging to the firm from 
which the plaintiff was unlawfully expelled the defendants had carried on a new 
business in conjunction with additional partners, and that the so-called settlement 
of account for the year ending 12th April, 1946 had not been established. He also 
held that the plaintiff was not bound by the transactions of this new business. On 
these findings he passed a preliminary decree on gth March, 1949 dissolving the 
partnership firm as and from the date of the decree, directed a commissioner to be 
appointed to take the accounts of the partnership under Exhibit A-1 from 12th 
April, 1945 tll 26th January, 1947 and ascertain the assets of this partnership as on 
that date for the purpose of finding out the sum then due to the plaintiff and also 
to take an account from 26th January, 1947 till the date of the final decree of the new 
firm started under Exhibit B-5 and find out the share of the profits of the plaintiff 
made in the new venture as may be attributable to the use of her share of the pro- 
perty of the old firm. The decree further stated that if the new venture had resulted 
in profits it shall be open to the plaintiff to claim a share of profits attributable to 
the use of her share of assets in the old partnership ; if it had ended in a loss it shall 
be open to the plaintiff to claim interest at 6 per cent. per annum from 26th Jan- 
uary, 1947 on her share capital till the date of final accounting and that the plaintiff 
be at liberty to elect at the time of the final accounting. 


From this decree of the learned Subordinate Judge defendants 1, 2 and 4 
Sirab an appeal to this Court in A.S. No. 247 of 1949 on all the defences raised 
y them to the plaintiff’s suit. The appeal came on for hearing before Viswanatha 
Sastri, J. The learned Judge affirmed the findings of the Subordinate Judge that 
the plaintiff was improperly sought to be expelled from the partnership as and from 
26th January, 1947 and that there was no settlement of accounts for the period 
ending 12th April, 1946. Before the learned Jifdge learned counsel for the plaintiff 
stated that he was not insisting upon the taking of accounts of the new firm started 
under Exhibit B-5 but would be content to receive interest at 6 per cent. per annum 
from 26th January, 1947 on the amount found as due to her as on that date. The 
learned Judge however modified the decree of the trial Court by directing that 
interest at 6 per cent. per annum should run not from 26th January, 1947 but from 
the date when the sum would be astertained after the taking of the account of the 
dissolved partnership under Exhibit A-1 following in this respect the decision of the 
Privy Council reported in Suleman v. Abdul Latift. Complaining of this variation. 
the plaintiff has filed this Letters Patent appeal and the sole question for con- 
sideration for us is whether the plaintiff is entitled to énterest from 26th*[anvary, 
1947 or whether she is entitled to it only as and from the date of the ascertainment. 
of the amount due to her in final decree proceedings. ` 
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The reasoning upon which the learned Judge has made this variation is that 
‘when once the expulsion complained of by the plaintiff is held to be illegal, her 
status as a partner must be deemed to continue right up to the date when the partner- 
ship is dissolved by the preliminary decree in the suit and that in cases where there 
is no dissolution anterior to the date of the suit the principle embodied in section 
37 of the Partnership Act cannot apply. The learned judge held that in ever? case 
where a plaintiff comes into Court for the relief of dissolution of an existing partner- 
ship the plaintiff would be entitled to interest on the amount decreed only from the 
date of the final decree and not from any earlier date whether it be the date of the 
preliminary decree, the date of the plaint or any earlier date. 


{t is contended by learned counsel for the appellant that in the circumstances 
of the present case namely, the purported expulsion of the plaintiff, and the appro- 
priation of the entire assets of the partnership after this purported expulsion by the 
other partners for a new venture of their own the rule laid down by the Privy Council 
in Suleman v. Abdul Latif! cannot apply and that on the other hand the principle of 
the rule embodied in section 37 of the Partnership Act would apply according to 
which the plaintiff would be entitled to at her option to interest or profits from the 
date of her purported expulsion. But it is argued by Mr. Viswanatha Ayyar learned 
counsel for the respondents that on the basis of the pleading the partnership stood 
dissolved only by the decree of the Court and that the plaintiff though as a partner 
till that date would be entitled to surcharge and falsify the accounts of the part- 
nership was not entitled to proceed on the footing that the partnership stood dissolved 
on 26th January, 1947 and treat the other partners as surviving partners utilising 
the entire assets of the partnership under section 37 of the Partnership Act. 


There can be no doubt that the general rule would be as contended for by 
learned counsel for the respondents. But it has to be recognised that*the right to 
interest in the case of accounting between the partners flows fronf an equity arising 
out of the fiduciary relationship between the parties. Instances might be suggested 
where on account of the fraud of the partner interest could be charged against him. 
In normal cases where there is no fraud, unfair dealing or oppressive conduct, the 
rule in Suleman v. Abdul Latif! applies and until the actual sum due to the partner is 
ascertained there is no obligation upon those who have the funds of the firm in their 
hands to pay interest. The decision of the Privy Council in the later case in Lala 
flakim Rat v. Lala Ganga Ram?, itself shows that the normal rule laid down in Suleman 
v. Abdul Latif! is not inflextble. Dealing with the earlier decision Suleman v. Abdul 
Latif! Lord Romer delivering the judgment in the later case said :— 


“ But that case was concerned with an ordinary suit for the dissolution and the winding up of the 
affairs of a going partnership. The present case is widely different. Itis a suit brought nearly two 
years after the dissolution of a partnership against the former managing partner, who has been retain- 
ing in his hands and for his own purposes the assets of the firm without accounting for them or their 
proceeds to his co-partner. In such a case interest is properly chargeable against the accounting 
defendant even though he has not acted fraudulently, as was held by this Board in the case of Ahmed 
Mausajı v. Hashim Ibrahim Salegi?” 


° 
Ina recent case reported in Swaminatha Chettiar v. Nagalingam Chettiar*, Subba 
Rao, J. sustained the award of interest in a partnership action from the date of the 
plaint and rejected the contention of the counsel for the appellant there that the 
a would be entitled to interest only from the date when the amount due 
rom the one to the other was ascertained. After referring to the decisions of the 
Privy Council, the learned Judge said : P 


“ It is therefore clear that though the ordinary rule in a suit for dissolution of partnership is to 
award interest only from the date when the amount due from the one to the other is ascertained, in 
a case where the suit is for an accopnt in respect of a dissolved partnership, interest may be given 
‘even: from-the date of the filing, of the plaint if the circumstances in that case establish that the 


* x1. (1930) 59 M.L.J. 121: L.R. 57 I.A. 245: g. (1915) 29 M.L.J. 70: L.R. 42 I.A. gr? 
° I.L.R. 58 Cal. 208 (P.C.). ILL.R. 42 Cal. g14 (P.C.). 
2. (1943) 1 MLL.J. 26 (P.C.). 4. (1952) 2 M.L.J. 249. 
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-other partner was in possession of the assets or utilised them for the purpose of his business or was 
otherwise guilty of laches.” 


It is no doubt true that the case which the learned Judge had to deal with was 

one of a dissolved partnership. But in our opinion the reason of the rule does 
not require the principle to be confined to such suits. In the present case after the 
plairtiff had been purported to be expelled on 26th January, 1947 the defendants 
started a new business under Exhibit B-5 utilising inter alia the assets belonging to 
the plaintiff. The plaintiff of course is not bound to have accounts taken of this 
new partnership, for it is not a case of a business of which she was a partner being 
conducted improperly. On these facts therefore it appears to us that the principle 
laid down in section 37 of the Indian Partnership Act is attracted and notwith- 
standing that the unlawful expulsion of the plaintiff does not in law bring about a 
dissolution of the old firm, the plaintiff is entitled to relief on a similar footing. We 
therefore hold that the plaintiff is entitled to interest at 6 per cent. per annum on 
the amount ascertained as due to her share as on 26th January, 1947. In other 
words we are restoring the decree of the Subordinate Judge the plaintiff having 
elected to claim interest instead of profits which was permitted to her under that 
decree. The appellant therefore succeeds and the plaintiff will be entitled to the 
relief set out above. She will have her costs of the Letters Patent Appeal. 


R.M. en Appeal allowed. 
IN THE HIGH COURT OF JUDICATURE AT MADRAS. 
PRESENT :—MR. JUSTICE SATYANARAYANA Rao AND MR. JusrIcE RAJAGOPALAN. 
Messrs. Gannon Dunkerley & Co. (Madras), Ltd. .. Petitioner. 


v. 
The State ofMadras .. Respondent. 


Madras General Sales Tax Act (IX of 1939), (as amended by Madras Act XXV of 1947), section 2 (h) 
ee Sale and Works-Contract’—Inclusion of ‘ works-contract’ within the scope of ‘ sale’—Validityp— 
Dealer— Who is. 


The Government of India Act, 1935, was enacted by the British Parliament and the draftsmen 
and the Parliament must have been well aware that the expression ‘ sale of goods’ had acquired 
a legal import by that time, and it is legitimate therefore to presume that the expression was used in 
the sense in which it was understood in law. 


Sale of goods, therefore, means a contract whereby property in the goods is actuall transferred 
by the seller to the buyer. It is not an executory contract but an executed contract and the transfe! 
of the property in the goods is for a price, i.e., for money consideration. As price is an essential element 
of contract of sale, barter is ruled out from a transaction of sale of goods. 

The power, therefore, of the legislature and the field which is open to the legislature to levy a 
tax on sales could not extend to anything other than a transaction of sale, which is well known to law. 
The then Provincial Legislature had no power under item 48 of List II of the VIIth schedule to the 
Government of India Act, 1935, to levy a tax upon transactions which do not constitute in law sale of 
goods, Any attempt of the legislature to tax under the guise of, or under the pretence of such a power, 
transactions, which are wholly outside it, will be ultra mres and must be, declared invalid. 


A contract purely for the supply of labour and work is not a contract of sale of goods, as labour 
and work cannot be deemed to be goods in any sense of the term. Building contracts are always consi- 
` dered in law as entire and indıvisıble in the sense that the complete fulfilment of the promise by one 
party is a condition precedent to the right of the party to for the fulfilment of any part of the 
promise by the other. There is no element of sale of the materials used in the building separately. 
In particular contracts, having regard to its terms, there may be an intention to pass the ownership 
in the materials for a price agreed upon between the parties, in which’case such contracts might con- 
tain an element of sale of goods. Unless there is an intention in the contract specifically to pass the 
property in the materials as and when they are brought to the site, the property in the materials passes 
only when they are fixed to the building and the contract is treated as an entire contract to build. 
There is no clement of sale of the material in such a contract, as the contract is not in substance and 
in effect a contract to sell the materials as goods, The ultimate result of executing such a contract is 
to bring into existence immovable property and not movable property and the contract therefore does 
not become a contract relating to sale of goods but is only a cogtract to build. 


© . 
Similarly in the case of a chattel, which has to be produced By the supply of labougand work 
of the contractor and also by the supply of materials necessary for producing the thing, the property 
in the material passes when the property in the larger corpus itself passes to the other party. The 





* GRP. No. 2292 1952. ° 5th April, 1954. 
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contract is one—the supply of the chattel. ‘There is no contract for the sale or purchase of the materials. } 
separatim. 

Hence the Provincial Legislature has no power to tax transactions which are not sale of goods, 
and the provision of law authorising the levy of sales tax on works contract are ultra vires and void. 


A dealer under the Act means any person who carnes on the business of buying or selling goods» 
< Business ’ in the definition does not include every activity which in popular sense is called business. 
The word business should be understood in a commercial sense as involving an activity designed to 
earn profit. The words ‘ buying and selling’ are qualified by the expression ‘ carries on the business 
of. The mere supply of foodgrains to workmen, as an amenity and welfare measure, by an employer, 
without any profit, will not make the employer a dealer within the meaning of the Act. 


[Interpretation of Statutes and Constitution discussed. Case-law considered.] 


Petition under section 12-B-1 of the Madras General Sales Tax Act praying 
the High Court to revise the order of the Sales Tax Appellate Tribunal, Madras. 
dated 11th August, 1952 and passed in Tribunal Appeal No. 863 of 1951. (Appeal. 
No. 32 of 1951-52 on the file of the Commercial Tax Officer, South Madras and 
Chingleput at Saidapet—A. 2. 202 of 4-50 dated goth March, 1951, D.C.T.O. 
Thyagarayangar). 

K. V. Venkatasubramania Aiyar and T. S. Padmanabha Ayyar for Petitioner. 

The Advocate-General (V. K. Tiruvenkatachari) and The Assistant Government 
Pleader (K. Veeraswami) for Respondent. 


The Judgment of the Court was delivered by 


Satyanarayana Rao, 7.—This revision petition under section 12-B-1 of the Madras 
General Sales Tax Act raises an important question regarding the constitutional 
validity of certain of the provisions of the Madras General Sales Tax Amendment 
Act (XXV of 1947) by which “ works-contracts”? were included within the ambit 
of the Madras General Sales Tax Act and they are made subject to the levy of sales 
tax within the limitations provided in the said Act. The case was, argued with 
considerable ability on both sides and all the available authoritigs bearing on the 
question which the industry of Counsel could discover, were placed before us. ` 


The assessees, Messrs. Gannon Dunkerly & Co., (Madras), Ltd., are a private 
limited company incorporated under the Indian Companies Act and they carry 
on business as engineers and contractors. The Head Office of the company is at 
Madras but their work-spots are spread over several places in South India. Their 
business consists mainly of execution of contracts for construction: of buildings, 
bridges, dams, roads and structural contracts of all kinds. The important customers 
of the company are the Central and State Governments but there are also some 
private parties. In addition to the said business, they also carry out sanitary engi- 
neering contracts and sell sanitary wares and other sundry goods. To facilitate 
, the execution of their works, which are spread all over the State, and to provide 
amenities to the workmen, they also distribute to the workmen foodgrains and debit 
the cost thereof against the wages, which they have to pay to them. They also. 
run canteens for the supply of food-stuffs to their employees at their work spots but 
they derive ‘no profit either from the sale of the foodgrains or food-stuffs. In the 
case of most of the contracts, the cgntrolled commodities such as steel and cement 
are supplied by their employers, while the non-controlled materials and work and’ 
labour and technical skill for the construction work are provided by the company. 
In the case of contracts with the State and Central Governments, they sometimes 
act as their procuring agents, purchasing materials on their behalf according to their 
specifications and instructions. In the case of such contracts, the Governments 
concerned retain and exercise absolute control and dominion over such materials. 
till the construction is completed and taken over. It is only after the constructiom 
is completed that final settlements are made under the contracts. 


In the accounting year 1949-50, the Deputy Commercial Tax Officer by his 
order, dated goth March, „1951 assessed them on a turnover of Rs. 35,08, 153-5-0 
made yp of the following items :— 

® 3 RS. A. P. 

1. Turnover of works contracts pi 290,51,528 7 4 

2. Works-spots sales si 2,21,181 7 & 


— 
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RS. A. P. 

3. Sales of sanitary wares as 42,434. 0 O 
4. Turnover of canteens (Estimated) ji 81,000 0 Oo 
5. Foodgrains E3 1,98,929 0 3 
6. Sales Tax ; ja 13,080 6 qQ 
Total .. Rs. 35,08,153 5 © 


The company admitted their liability to items 2 and 3 but disputed the rest. 
Of these disputed items, items 1 and 5 alone now survive and are the subject-matter 
of challenge in this revision petition. There was an appeal to the Commercial 
Tax Officer as previded under the Act, who modified the amount determined by 
the Deputy Commercial Tax Officer and, on further appeal to the Tribunal, there 
was further modification. But, as regards items 1 and 5, they were unsuccessful 
before the department and the Tribunal and, therefore, they have filed this revision 
petition. 

The contention as regards item 1, turnover of works contracts, was that the 
amending Act of 1947 was beyond the legislative competency of the Provincial 
Legislature as the works contracts executed by the assessees were not contracts of sale 
of goods and, therefore, the Provincial Legislature had no jurisdiction or power 
to enact the impugned provisions with a view to bring: works-contracts of such a 
nature into the net of taxation. As regards the 5th item foodgrains, the contention 
urged was that they were not “dealers”? within the meaning of the definition 
contained in the Madras General Sales Tax Act, as they did not carry on any 
“ business ” within the meaning of its provisions and, therefore, they could not be 
assessed to fax. It was also urged that the supply of foodgrains to the workmen 
was only for their’ convenience and was an ameliorative activity of the company for 
the welfare of the workmen and that they did not make any profit by supplying 
foodgrains to the workmen. ‘These contentions were negatived by the Tribunal. 


The legislative power of the Province to enact the General Sales Tax Act to 
provide for the levy of a general tax on the sale of goods in the State of Madras 
was derived under the Government of India Act, 1935, the Constitution Act then 
in force. Under section 100, sub-section 3, the Provincial Legislature is empowered 
to legislate for the Province with respect to any of the matters enumerated in List 
II in the VII Schedule to the Act, and item 48 in that List is ‘‘ taxes on the sale of 
goods and on advertisements”’. ‘The corresponding item in List II (State List) 
of the Constitution of India is item+54, the language of which is somewhat different. 
Item. 54 is “ taxes on the sale or purchase of goods other than newspapers ”. 


Before the Madras General Sales Tax Amendment Act, XXV of 1947, works- 
contracts were not made subject to the levy of sales-tax in any form. The amend- 
ing Act of 1947 added*an inclusive definition of sale in section 2 (h) of the Act by the’ 
words “ includes also a transfer of property in* goods involved in the execution of 
a works-contract ”. A new clause, clause 1 (1) was introduced in the definition 
and section 2 defined ‘‘ works-contracts ”? as meaning 


“any agreement for carrying out for cash or for deferred payment or other valuable consider- 
ation, the construction, fitting out, improvement or repair of any building, road, bridge or other im- 
movable property or the fitting out, improvement or repair of any movable property.” 


In the definition of ‘‘ turnover ” in clause (1) an Explanation was also added relating. 
to works-contracts. 


“Explanation 1.—Subject to such conditions and restrictions, if any, as may be prescribed in this 
behalf, Š è : 
` 
(1) the amount for which goods are sold shall, in relation to ayworks-contract, be deemed 
to be the amount payable to the dealer for carrying out sueh contract, less such portion as may 


be prescribed or such amount, representing the usual proportion of the cost of labour to the e 
cost of materials used in carrying out such contract.” ° 
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Under rule 4, a new sub-clause (3) was added :— 


“For the purposes of sub-rule (1), the amount for which goods are sold by a dealer shall, in 
relation, to a works-contract, be deemed to be the amount payable to the dealer for carrying out such 
contract less a sum not exceeding such percentage of the amount payable as may be fixed by the 
Board of Revenue from time to time for different arcas, representing he usual proportion in such 
of the cost of labour to the cost of materials used in carrying out such contract subject to the following 
minimum percentages ”. 

During the assessment year the return made by the assessee showed as many 
as 47 contracts, most of which were building contracts, which were executed by the 
assessee. From the total of the amount, which the assessee received in respect of the 
sanitary contracts and other contracts, 20 per cent. and 30 per cent. respectively 
were deducted for labour and the balance was taken as the turnover of the assessee 
for the assessment year in question. A sample of the agreement, which the assessee 
entered into with the State Government and which is stated to be typical of other 
contracts, was filed before the Tribunal and marked as Exhibit A. The contract 
no doubt does not relate to the assessment year but the printed conditions in that 
form are taken as typical of the other cases. The important provisions of this 
agreement are :— 


‘ 
i 


“ (1) In consideration of the payment of the said sum of Rs. . . . . . or such other sum 
as may be arrived at under the clause of the Standard Preliminary Specification relating to ‘ payment 
on lump sum basis or by final measurement at unit prices, the contractor will, upon and subject to the 
said conditions, execute and complete the works shown upon the said drawings and described in the 
said specifications and to the extent of the probable quantities shown in schedule A with such 
variations by way of alterations of, additions to or deductions from, the said work and method of 
payment therefor as are provided for in the said conditions.’ ” ‘ 


The agreement related to special repairs to the Grand Anicut Canal and was 
with the State Government. Schedule A attached to the agreement gives the 
schedule of rates and approximate quantities. There are two provisions in this 
schedule :— ° 


“ (a) The quantities here given are those upon which the lump sum tender cost of the work is 
based, but they are subject to alterations, omissions, deductions or additions as provided for in the 
conditions of this contract and do not necessarily show the actual quantities of work to be done. The 
unit rates quoted below are those governing payment for extras or deductions for omissions according 
to the conditions of the contract, as set forth in the Preliminary Specification of the Madras Detailed 
Standard Specifications and other conditions or specifications of this contract. 


(b) It ıs to be expressly understood that the measured work 1s to be taken nett (notwithstanding 
any custom or practice to the contrary) according to the actual quantities when in place and finished 
according to the drawings or as may be ordered from time to time by the Executive Engineer and the 
cost calculated by measurement or weight at the respective prices without any additional charge 
for any necessary or contingent’works connected therewith. The rates quoted are for works in situ 
and complete in every respect”. 


Then follows a tabular form showing the probable quantity of the work, the 
description of the work, the rate, the total number of units of work and the total 
amount for the work. “The remark at the end of the schedule shows that cement 
Aor all the items should be supplied by the department at a rate specified in the 
scehdule. Schedule B to this agreeyoent gives particulars of the list of drawings 
relating to the work to be executed by the contractor. Schedule C contains certain 
special specifications describing, the manner and the conditions to be observed in 
carrying out the work. It also says that the department should supply cement and 
provides for the disposal of empty cement gunny bags. 


From the summary of the provisions of the contract, it will be seen that the 
contract entered into by the assessee with the State Government was to execute 
the works specified in the plans and of the quantity, particulars of which were given 
in the schedule, for which they should get a lump sum payment as per their tender, 
which was accepted by the Gayernment: Provision is also made for any alteration, 
omission, déduction or addition to the actual quantity of work to be done, in which 
event the tender amount is to be revised after measurement at the respective prices 
specified in the schedule. In other words, it is a lump sum contract for the quantity 

¢ of work specified but the cost of work may be revised if there were any alterations, 
omissions, deduction’ or additions. 


$ 
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The main argument on behalf of the assessees by their learned advocate was 


that works contracts of this nature are not contracts of sale of goods and that the 
Legislature of the province had no power to levy sales-tax treating them as invol- 


. ing sale of goods and bringing them within the ambit of the General Sales Tax Act. 


‘The legislative power under item 48, it was contended, extended only to enact a 
law for levying a tax on a transaction known to law as “ sale of goods’ and on no 
others. ‘The Legislature had no power to include within the definition of “ sale ” a 
transaction, which is not a sale and thereby extend its power to tax to transactions, 
which are wholly outside the legislative field. This argument necessitates an 
examination of the import and the fundamental essentials of a transaction, which 
may legitimately be described as a sale of goods in order to determine the extent 
and the limit of the legislative power of the province and also makes it obligatory 
to analyse and see whether building contracts or contracts of the nature, which 
were carried out by the assessees during the assessment year, were in any sense 
transactions of sale of goods and do involve any element of sale of the non-controlled 
‘materials utilised by the assessees in carrying into execution contracts entered into 
by the assessees. 


In interpreting item 48, and in order to define the legislative power, no help 
is derived from the decision of the Courts in Austfalia, Canada and the United 
States as the basis of taxation in those countries is different from ours. Those deci- 
sions are helpful only in a general way in so far as they lay down the principles on 
which a constitutional provision conferring legislative power is to be interpreted 
-and the way in which it should be approached. It must be mentiorfed at the out- 
set that the allocation of subjects in Schedule VII of the Government of India Act 
was not made on any scientific basis. As observed by Sir Maurice Gwyer, G.J., 
in In re The Gentral Province and Berar Act No. (XIV of 1938)1, in construing the provi- 
sions, the Court should seek to ascertain the meaning and intention of the Parlia- 
ment from the language of the Statute itself, but with the motives of the Parliament 
it has no concern (vide page 36). Adverting to Lord Wright’s observations in 
James v. Commonwealth of Australia®, the learned Chief Justice points out that : 


“a Constitution is not to be construed in any narrow and pedantic sense. The rules, which 


-apply to the interpretation of other statutes apply, it 1s true, equally to the interpretation of a consti- 


tutional enactment but their application is of necessity conditioned by the subject-matter of the 
«enactment itself.” 


At page 37, it is observed : 
“I conceive that a broad and liberal spirit should inspire those whose duty it is to interpret it ; 


-but I do not imply by this that they are free to stretch or pervert the language of the enactment in the, 


interests of any legal or constitutional theory or even for the purpose of supplying omissions of or correct- 
ing supposed errors. A Federal Court will not strengthen but only derogate from its position if it 


-seeks to do anything but declare the law ; but it may rightly reflect that a Constitution of Government 


is a living and organic thing, which of all instruments has the greatest claim to be construed ut res magts 
-valeat quam pereat.” 


In the same case, it wa» stated that the language of this item is very plain in its 
import. e 


Laws, which impose a tax on sales being tax laws, are subject to strict construc- 
tion. Vide Crawford on the “Construction of Statutes,” page 738. The same 
author, while dealing with the source from which_the legislative intent shou d be 
‘gathered, points out that 


“ the intention should be ascertained primarily from the language employed in the statute 
itself and not from conjectures aliunde. In other words, before a Court can resort to any other source 
for assistance, it must first seek to find the legislative intention from the words, phrases and sentences, 
which make up the statute subject to construction. If the meaning of the language of the statute 
is plain, then according to the rule announced in innumerable cases, there is really no need for con- 
struction as the legislative intention is revealed by the apparent meaning, z.e., the meaning clearly 
expressed by the language of the statute. In this case, the statute*is given a literal Interpretation. 
It is interpreted to mean exactly what it says.” 


® 
i ea... 
gir ap 1 M.L.J. (Supp.) 1 : (1939) F.C.R. 2. L.R. (1936) A.C. 578 at 614. 
18 (F.C.). 
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At page 758 he adds :— | 


“In this connection, ıt should also be noted that the statute should be constructed according to the 
legislative intent existing therein at the time of tts enactment. The words, which make up the statute, 
should be given the meaning that they had at the time of its passage, even though the language used. 
may be broad enough to include subjects unknown at the time of the law’s enactment. Or stated® 
in a different manner, the language as it was understood when used by the law-makers constitutes. 
the source from which the legislative intention must be ascertained (italics are mine).”’ j 


At page 420, the same author observes :— 


“ Every statute should be regarded as a part of the whole body or system of Jaw. Consequently 
in construing a statute, the Constitution, the common law and other statutes, particularly those part 
materia and those expressly referred to should be examined, in the effort to ascertain the intention 
of the legislature. Then too the legislature is presumed to have known the condition of the Jaw in 
existence whenever a given statute was enacted. As a result, even judicial decisions must be taken 
into consideration. Moreover, there is also a presumption that the legislature did not intend 
to overthrow legal principles, which have been in existence for a long period of time, in the absence 
of a contrary intent clearly expressed in the statute. In other words, any statute which requires 
a construction should be construed to be in harmony with existing Jaw. This is a basic principle of 
construction.” 


Weaver on “ Constitutional Law” also lays down a similar rule at page 77- 
While referring to the Constitųtion of the United States, he lays down the following 
rules of interpretation :— 


“ In interpreting the Constitution, recourse may be had to the common law of England in force 
in the United States at the time of the Revolution. Many principles of Government were adopted 
directly from thig source and it has been presumed that the statesmen who wrote the Constitution 
adopted these principles with the fixed technical meaning they had acquired in legal and constitutional 
history. ‘The interpretation of the Constitution’ said Justice Brewer, ‘is necessarily influenced 
by the fact that its provisions are framed in the language of the English Common Law, and are to be 
read in the light of its history.” To which statement Chief Justice Taft has added: ‘ The language 
of the Constitution cannot be interpreted easily except by reference to the common l¢w and to British 
institutions as they were when the instrument was framed and adopted. The statesmen and lawyers 
of the convention, who submitted it to the ratification of the conventions of the thirteen States, were 
born and brought up in the atmosphere of the common law, and thought and spoke in its vocabulary.’ ’” 


Bearing these principles in mind, we have to construe the relevant entry item 48 
of List II of Schedule VII and give effect to the plain words employed in the expres- 
sion “ taxes on the sale of goods’. It must be remembered that the Constitution 
Act was enacted by the British Parliament and the draftsmen and the Parliament 
must have been well aware that the expression “sale of goods”? had acquired a 
legal import by that time, and it is legitimate therefore to presume that the expres- 
sion was used in the sense in which it was understood by English lawyers and also 

~in India. The draftsmen must have intended to define the power of the Legisla- 
ture to tax only the transaction of sale of goods, which was understood in law as 
meaning and as constituting those composite series of acts beginning with an agree- 
ment of sale and ending with transfer of property for a price, which constitute sale 
of goods. ‘That the expression sale of goods acquired a definite meaning in Eng- 
land under the Sale of Goods Act, 1893, and in India under the Sale of Goods Act, 
1930, which was modelled on the English Act, does not admit of serious doubt. 


Even before the English Act the English Law followed mostly the Roman Law. 

In the Institutes of Justinian under Title XXIII, a contract of purchase and sale 
was considered. ‘The contract of purchase and sale, it is stated, is complete im- 
mediately the price is agreed upon and even before the price or as much as any 
earnest is paid, for earnest is merely evidence of the completion of the contract. 
It is necessary that the price should be settled for, without price, there can be no pur- 
chase and sale, and it ought to be a fixed and certain price. The price, too, should 
be in money. As soon as the contract of sale is concluded, i.e., as soon as the price 
is agreed upon, if the contract gs not in writing, the thing sold is immediately at the 
risk ‘of the burchaser, evee though it has not yet been delivered to him. In this 
descripfion of purchase gnd sale under Roman Law, stress is not laid on the delivery 
of the goods.. Leage on “ Roman Private Law,” under the caption “‘ emptio venditio ” 
e which is a contract of sale, discusses the elements that go to constitute a contract of 
sale under Roman Law. It is a consensual agreement between a seller and a pur- 
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‘chaser with reference to property for a definite and ascertainable price. With the 
fixation of the price, the contract is treated as complete. There was a difference 
‘of opinion between the Sabinians and the Proculians on the question, whether the 
price should be in money or whether it could be anything valuable, which is given 
as consideration, such as a piece of land or a toga. According to the Proculians, 
if thesprice was anything but money, the contract was really one of exchange and 
was not emptto venditio, i.e., a contract of sale. The opinion of Proculians finally 
prevailed. Some changes were introduced by Justinian, but those are not very 
relevant for the present discussion. 


Benjamin on “ Sale,” 8th edition, at page 8, adverts to the difference of opinion 
as regards sale and barter between the Sabinians and the Proculians. The question 
however was finally disposed of, as pointed out by the learned author, by a rescript 
of the Emperor Diocletian and Maximian in A.D. 294, which was adopted by Jus- 
tinian. By Justinian’s time, therefore, it was decided finally that price was an 
‘essence of a contract of sale, and barter was relegated to the class of real contracts. 


In order to constitute a sale as defined in the English Sale of Goods Act, which 
is followed in the Indian Act, two things are necessary: (1) an agreement to sell, i.e., 
an agreement to transfer the property in goods to the buyer for a price and (ii) an 
actual sale by which the property in the goods passes from the seller to the buyer. 
‘Then it becomes a sale ated: Benjamin on “ Sale,” 8th edition, at page 1, refers 
to the definition of contract of sale in section 1 of the Sale of Goods Act, and accord- 
ing to the learned author, in order to constitute a sale, there must be (1) an agree- 
ment to sell, by which alone property does not pass and (ii) an actual sale by which 
the property passes. ‘The elements of the contract are, as stated at page 2 (1) parties 
competent to contract, (2) mutual assent, (3) a thing, the absolute or general property 
in which is transferred from the seller to the buyer and (4) a price in money paid 
‘or promised. In view of these essential elements of a transaction of sale, gift and 
barter are excluded from the purview of the definition of sale. 


Sale of goods, therefore, means a contract whereby the property in the goods 
is actually transferred by the seller to the buyer. It is not an executory contract 
but an executed contract, and the transfer of the property in the goods is for a price, 
i.e., for money consideration. As price is an essential element of a contract of 
sale a barter is ruled out from a transaction of sale of goods. The subject-matter of 
the contract of sale may be either existing goods or future goods. Goods may be 
ascertained goods or unascertained goods ; the property is not transferred in the 
‘case of unascertained goods until the goods are ascertained and appropriated to 
the contract, while in the case of specific or ascertained goods, the property is trans- 
ferred to the buyer at such time as the parties to the contract intend it to be trans- 
ferred. , 


That this is the meaning to be given to this expression may also be gathered 
from a decision of the Supreme Court, Popatlal Shah v. State of Madsas}, at page 742. 
Mukherjea, J., laid down : 

“ The expression ‘sale of goods’ is a composite expression consisting of various ingredients o1 
elements. Thus, there are the elements of a bargain, or contract of sale, the payment or promise of 
payment of price, the delivery of goods and the actual passing of title and each one of them is essential 
to a transaction of sale though the sale is not completed or concluded unless the purchaser becomes 
the owner of the property.” 

The transaction denoted by the expression “ sale of goods ” had a well defined 
meaning under law as it existed before the Parliament enacted the Government of 
India Act, 1935 and even thereafter. There is a definition of “‘ goods ” both in the 
English Sale of Goods Act and also in the Indian Act. The definition in both the 
Acts is substantially the same. Under the Indian Act, “ goods ” means every kind 
of movable property other than actionable claims ang money ; and includes stock 
and shares, growing crops, grass and things attached to o» forming part of the land, 
which are agreed to be severed before sale or under the contgact of sale. Actording 
to the definition in the English Act, ° 





I. (1953) S.C.J. 369: (1953) 1 M.L.J. 739 (S.G): 
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« ¢Goods’ include all chattels personal, other than things in action and money, and in | 
Scotland all corporeal movables except money. The term includes elements (industrial growing 
crops) and things attached to or forming part of the land, which are apreed to be severed before 
sale or under contract of sale.” ` 
The Government of India Act, section 311, gives an inclusive definition of. 
goods, as including all materials, commodities and articles. The transaction 
denoted by the sale of goods therefore, as commonly understood under ldw, is 
that which is defined in section 1 ofthe English Sale of Goods Act and section 
4 of the Indian Sale of Goods Act. The essential element of a sale of goods is the 
transfer of the property in the goods to the buyer for a price. Itis a consensual 
act, as it requires an agreement to transfer property in the goods for a price. The 
goods may be existing goods or future goods. They may be ascertained goods 
or unascertained goods, but in any case, the transfer of the property contemplated 
is in the goods, which are the subject-matter of the contract. 


The power, therefore, of the Legislature and the field which is open to the Legis- 
lature could not extend to anything other than a transaction of sale, which is well- 
known to lawyers. It does not thereby mean that the Legislature had no power to 
enact provisions which are intended and which are necessary, for the enjoyment 
and exercise of the power, which is conferred upon it by.an Act of Parliament ; 
for examiple, in imposing a tax on sale of goods, it is necessary that the machinery 
to levy the tax and enforce it and the powers and jurisdiction that are needed to 
adjudicate upon the validity or otherwise of the imposition of the tax should be pro- 
vided. It is also open in the exercise of the incidental power to determine the 
taxable event or events, which attract the tax. It is open to the Legislature to 
impose a tax at any point and on any of the elements, which constitute the com- 
posite idea of sale of goods. It may choose the point at which the property in the 
goods passes or the point at which the delivery of the goods is effected,or even the 
point at which the goods are, situate. But these are all incidents,or necessary con- 
comitants of the power to impose a tax on the transaction known as sale of goods. 
Under the guise of enacting a law in respect of a field open to the Legislature, it is 
not entitled to transgress the limits and widen the field by enacting an inclusive 
definition of sale of goods, to include what in law is not a transaction of sale. Such 
transgression may not strictly fall within colourable legislation, which has been 
declared invalid by the Judicial Committee in more than one case. In the instant 
case, the question of trenching into the legislative field of the Federal Legislature 
is not in question. If really the Legislature has - -> power to levy a tax upon transac- 
tions, which do not constitute in law sales of goods, it purports to do something, 
which is forbidden ; and as observed by Lord Atkin in Ladore v. Bennet} 


“ It is unnecessary to repeat what has been said many times by Courts in Canada and by the 
Board that the Courts will be careful to detect and invalidate any actual violation of constitutional 
restrictions under pretence of keeping within the statutory field. A colourable device will not avail.’” 


Again in Attorney-General of Alberta v. Attorney-General of Canada?, the Judicial Com- 
mittee observed that under the. guise or pretence in the form of an exercise of its 
own power, the Legislature cannot tarry out an object, which is beyond its power 
and trespass on the exclusive power of the other. 


The Allahabad and Orissa High Courts had to construe the expression “ sale of 
goods ” and define the limits of the legislative power conferred thereby. As the power 
to tax is conferred upon an executed contract of sale and not on a mere agreement 
to sell, i.e., an executory contract, both the High Courts held that a provision imposing 
a tax on mere agreements to sell was invalid and ulira vires the Legislature. Vide 
Budh Prakash Fai Prakash v. Sales Tax Officer? and Bharat Sabaigrass, Lid., Calcutta v. 
The Collector of Commercial Taxes, Orissa*. In the latter case, at page 458, the learned 


Judges observed :— i 
I 
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‘‘ There seems to be enough force in the contention that a mere contract for sale cannot consti- 
tute a sale. It being executory in character, pure and simple, no property or ownership passes under 
it. The sale on the other hand, is an executed contract where complete ownership passes. The 
second proviso in section 2 (g) of the Orissa Sales Tax Act seems to be ultra vires. Entry No. 48 in List 
II of the VII Schedule of the Government of India Act, 1935, ‘running as ‘ taxes on the sale of goods 
‘and on advertisements’ is a provincial subject. The Provincial Legislature is competent to legis- 
late on the subjects. But the term sale under the Orissa Sales Tax Act cannot be made wider than 
what it meant under the Government of India Act. We are to take it that the British Parliament 
used the term ‘ sale’ in the sense in which it was used in India, i.e., a completed transaction involving 
a transference of interest. A mere contract for sale is not a completed transaction. If it means 
anything other than or wider than the meaning of the word ‘sale’ appearing in the Government of 
India Act, to that extent, it must be said to be ultra vires. Mere contract for sale, therefore, within 
State of Orissa cannot be taxable under the Orissa Sales Tax Act. 


To the same effect are the observations of Sapru, J., in the first of the cases 
referred to above, which is a decision of a Bench of the Allahabad High Court, 


where the learned Judge refers to the elements, which constitute a sale as stated in 
Benjamin on “Sale”, and to the observations in Dixon v. Yates}. 


. It therefore, follows that the legislative power of the Provincial Legislature to 
levy a tax on sale of goods is confined and restricted only to the transaction of sale 
as understood by the Parliament of the United Kingdom in the law relating to 
the sale of goods and any attempt of the Legislature to tax under the guise of or 
under the pretence of such a power transactions, which are wholly outside it, will 
be ultra vires and must be declared invalid. 


This leads us to the consideration of the question, whether the contracts of’ 
the assessees, which are mostly building contracts, constitute contracts of sale of 
goods and contain any element of the nature of the sale of goods to justify the imposi- 
tion of the tax upon them. Contracts, which involve labour and work, may relate 
to a chattel, sych as building a ship or an engine or painting a picture or may relate 
to immovable property, such as building contracts—contracts for the construction 
of the bridges, dams, laying roads and so on. A contract purely for the supply of 
labour and work is not a contract of sale of goods, as labour and work cannot be 
deemed to be goods in any sense of the term. In the case of a chattel, it has to be 
produced by the labour and work of the contractor and also by the supply of material 
necessary for producing the thing. This was the subject-matter of consideration 
in a number of cases in England, and the question arose whether such contracts 
are contracts for the sale of goods or contracts for work and labour and materials, 
furnished. The question became important as in the case of a contract of sale of 
goods a writing is required by section 4 of the English Sale of Goods Act, if the 
contracts are for the sale of any goods of value above a certain amount. There 
was also a similar requirement under the Statute of Frauds, which deals with 
contracts not to be performed within a year. Benjamin on “Sale” discusses e abo- 
rately the cases on the subject at pages 156 to 161 and again at pages 352 to 
355- He formulates the question at page 352 thus :— 


“It is necessary now to revert to this series of decisions on another point, namely, the effect of 
such contracts in passing property in the materials provids&and the parts prepared for executing them 
but not yet affixed to the ship or vessel or other corpus.” 


The discussion begins with Tripp v. Armitage? and Wood v. Bell? and Seath v. Moore4 
and Reid v. Macbeth and Gray® and the discussion is concluded at page 355 thus: 


“ It follows from this decision (Reid v. Macbeth and Gray’), that the various rules in the Act as to 


the passing of the property in goods do not apply in the absence of a contrary intention, unless the 
materials are contracted for separatun, and not merely as part of the larger corpus, which is the 


subject-matter of the contract. The property in them will prima facie pass when the property 
passes in the larger corpus itself.” 

It will be sufficient for this dicussion to refer to two cases, viz., Seath v. Moore4 and 
Reid v. Macbeth and Gray®. In'all these cases, the cru@ial question was whether the 
contract to construct a building or a ship with materials supplied by the builder 
es 


1. (1883) B. & Ad. 313. 4. L.R. t1886) 11 A.C. 350. 
2. (1839) 4 M. and W. 687: 150 E.R. 1397. 5. L.R. (1904) A.C. 228. 
3- (1856) 5 E. and B. 772: 119 E.R. 669. , 


96 THE MADRAS LAW JOURNAL REPORTS. [1955 


could be deemed to be a contract for the sale of the materials apart from the corpus 
In Seath v. Moore1, which was of course a Scotch case, Lord Watson at page 381 
stated the principle thus :— 

“There is another principle which appears to me to be deducible from these authorities and to bẹ 

in itself sound and that is, that materials provided by the builder and portions of the fabric, whether 
wholly or partially finished although intended to be used in the execution of the contractcannot 
be regarded as appropriated to the contract, or as sold, unless they have been affixed to or in a reason- 
able sense made part of the corpus. That appears to me to have been matter of direct decision by the 
Court of Exchequer Chamber in Wood v. Bell’. In Woods v. Russell, the property of a rudder and some 
cordage which the builder had bought for the ship was held to have passed in property to the purchaser 
as an accessory of the vessel ; but that decision was questioned by Lord Chief Justice Jervis, delivering 
the Judgment of the Court in Wood v. Bell*, who stated the real question to be ‘ what is the ship, 
not what 1s meant for the ship’, and that only the things can pass with the ship ‘ which have been 
fitted to the ship and have once formed part of her, although afterwards removed for convenience.’ 
I assent to that rule, which apears to me to be in accordance with the decision of the Court of Exchequer 
in Tripp v. Armitage*’. 
In other words when the material is fixed to the corpus by the builder, the property 
passes when the property in the larger corpus itself passes to the other party. This 
rule, of course, is subject to any special stipulations in the contract to build. If 
the parties intended the property in materials should pass at an earlier state that of 
course governs the rights between the parties. If the material 1s supplied by the 
other party to the contract, or if on his account the builder purchases the materials, 
the contract in either event will be a mere contract for labour and work and not 
for sale of the material. The difficulty arises only in cases in which the material 
also is supplied by the contractor along with labour and work. In such a case, 
the general rule is as stated by Benjamin based upon the authorities Seath v. More+ 
and Reid v. Macbeth and Gray, related to a contract to build a ship. ‘The contract 
contained this stipulation :— ` 

“ (4) The vessel as she is constructed and all her Be eg builders and machinery, and all 
eae, from time to time intended for her or them, whether in the building‘yard, workshop, river 
or elsewhere, shall immediatey as the same proceeds become the He lad of the purchasers, and shall 
not be within the ownership, control, or disposition of the builders, but the builders shall at all 
times have a lien thereon for their unpaid purchase money.” 

Before the ship was completed, the shipbuilders became bankrupt. At the date of 
the bankruptcy, there were lying at railway station a quantity of iron and steel 

lates at the order_of the shipbuilders. ‘These plates were claimed by the trustee 
in bankruptcy and also by the ship-owners. ‘The plates had been passed by Lloyd’s 
surveyor at the makers’ works, and they were each numbered by the makers with 
the number of the vessel and with marks showing the position which each plate was 
to occupy in the vessel. Notwithstanding the existence of the clause aforesaid, 
it was held by the House of Lords that the contract was for the purpose of building 
a ship and the materials in question should not be regarded as appropriated to the 
contract or sold under the Sale of Goods Act. Earl of Halsbury, L.C., at page 
229, clearly expsessed the view that 

“there was no sale at all of the materials as distinguished from a contract of sale of the ship and that 
there was no acceptance of these materialg in any sense, which can be relied upon except in a sense, 
which, as I have said, is inapplicable for purpose, viz., the certificate of Lloyd’s as to the goodness of 
the materials. It seems to me, with all respect to the learned Judges who have decided the case in 
the Court below, that their decision was wrong and ought to be reversed.” 


Lord Davey at page 232 of the same report expressed his view of the contract 
in these terms : 


“ The learned counsel and also the learned Judges in the Court below seem to me to have pro- 
ceeded on the supposition or hypothesis that this contract contained not only a contract for the pur- 
chase of the ship but a separate contract for the purchase of the materials also ; and that seems to me 
to be a complete fallacy. There is only one contract—a contract for the purchase of the ship, There 
is no contract for the sale or purchase of these materials separatim and unless you can find a contract 
for the sale ef these chattels within*the meaning of the Sale of Goods Act, it appears to me that the 
sections, of that Act have no application whatever to the case.” 





1. L.R. (1886) 1 A.C. 350. ° 4. (1839) 4 M. & W. 687: 150 E.R, 1597. 
2, (1856) 5 E. & B. 772: 119 E.R. 669. 5. L.R. (1904) A.C. 223. sa 
g. (1822) 5 B. & At. 942 : 106 E.R. 1490. 
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The special class of contracts with which we are now concerned is building 
contracts, which term in this judgment includes contracts for the construction of 
dams, road work, construction of bridges, etc., which were the contracts which 
the assessees entered into with the State and Union Governments as well as private 
“parties. ‘These contracts are always considered in law as entire and indivisible 
contnacts in the sense, that the complete fulfilment of the promise by one party is a 
condition precedent to the right of the other to call for the fulfilment of any part of 


the promise by the other. They have been classified by Hudson on “ Building - 


‘Contracts ” into four categories having regard to the mode by which the considera- 
tion payable was to be ascertained under the contracts. ‘The first and the most 
simple form is a contract to do the whole work the consideration for which is 
the payment of a lump sum, the second is a contract to do the whole work in con- 
sideration of the payment of different sums for different parts of the work, the third 
is a contract to do the whole work, no mention of the price being made ; and the 
fourth is a contract to do the whole work for a period to be ascertained for example 
by a schedule of price. The most common form of these are the first and the last. 


In Appleby v. Myers}, the Exchequer Chamber considered the nature of a con- 
tract to do work and supply materials. ‘The plaintiffs in that case contracted to 
erect certain machinery on the defendants’ premises at specific prices for parti- 
cular portions and to keep it in repair for two years—the price to be paid upon the 
completion of the whole. After’ some portions of the work had been finished and 
others were in the course of completion, the premises with all the machinery and 
materials thereon were destroyed by an accidental fire. It was held that both 
parties were excused from further performance of the contract by reason of the 
accident and that the plaintiffs were not entitled to sue in respect of those portions 
of the work which had been completed, whether the materials used had become 
the property of the defendants or not. The learned Judges had to consider the 
‘question, whether the property in the materials passed to the owner of the premises. 
The contract was for work, labour and materials and not one of bargain and sale. 
The labour and materials became the property of the defendants soon after they 
were worked into the premises and became part of them. As the plaintiffs stipulated 
to keep the machinery in repair for two years, they were not entitled to recover 
anything under the contract unless the whole work was completed, even-if the 
materials had become unalterably fixed to the premises of the defendants. 
Blackburn, J., at page 659 observes : 


“ Tt is quite true that materials worked by ene into the property of another become part of that 
roperty. This is equally true, whether it be fixed or moveable property. Bricks built into a wall 
ecome part of the house ; thread stitched into a coat which is under repair or planks and nails and 

pitch worked into a ship under repair become part of the coat or the ship ; and therefore, generally, 
and in the absence of something to shew a contrary intention, the bricklayer, or tailor, or shipwright, 
is to be paid for the work and materials he has done and provided, although the whole work is not 
complete, It is not material whether in such a case the non-completion is bgcause the shipwright 
did not choose to go on with the work, as was the case in Roberts v. Havelock? or because in consequence 
of a fire he could not go on with it as in Menetone v. Athawes®. But though this is the prima facie con- 
tract between those who enter into contracts for doing woyk and supplymg materials, there 1s nothing 
to render it either illegal or absurd in the workman to agree to complete the whole, and be paid 
when the whole 1s complete, and not till then; and we think that the plaintiffs in the present case 
had entered into such a contract. Had the accidental fire left the defendant's premises untouched 
and only injured a part of the work, which the plaintiffs had already done, we apprehend that it is 
clear the plaintiffs under such a contract as the present must have done that part over again in order 
to fulfil their contract to complete the whole and “ put it to work for the sums abovenamed respec- 
tively.” 


In conclusion His Lordship observed : 


“ The plaintiffs having contracted to do an entire work for a specific sum, can recover nothing 
unless the work be done, or it can be shewn that it was the defendant’s fault that the work was incom- 
plete, or that there is something to justify the conclusion that the parties have enteref into a fresh 
contract.” 


8 E 
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In Reeves v. Barlow}, the contract was a building contract and it provided that alf 
building and other materials brought by the builder upon the land shall become 
the property of the landowner. It was held that the contract was not a bill of sale 
within the Bills of Sale Act, 1878. Bowen, L.J., observed at pages 441 and 442 : 
“Down to the time when the building matenals were brought upon the landlord’s premises, 
there was no contract relating to any specific goods at all, nor anything which could be subject to a 
decree for ific performance. e contract was only to apply to goods when brought upon the 
premises and until this happened, there was no right or interest in equity to any goods at 2 
The question, when in such a contract the property in the materials passes and on 
what principle, was discussed by Hudson on Building Contracts at page 386, 
Chapter XIII. According to the learned author, the property in the materials, 
bricks, stone, iron, etc., used in a building, as soon as they are affixed passes to the 
freeholder by the well-known rule guic quid fplantatur solo solo cedit. Once 
the materials therefore are fixed to the soil, they cease to be the materials of the 
builder and becomes property of the owner of the land. In Tripp v. Armitage?, 
the rule is definitely stated that until building materials are actually affixed to 
the building, in the absence of an agreement to pass the property in the materials 
on delivery, the property therein remains in law in the builder, notwithstanding. 
that they have been approved by the employer or his agent or brought on the site. 
It, therefore, follows that unless there is in a contract, intention specifically to pass. 
the property in the materials as and when they are brought to the site, the property 
in the materials passes only when they are fixed to the building, whether it 1s bricks, 
doors or door-frames or other material, and the contract is treated as an entire 
contract to build, and the price is to be paid either on lump sum basis or the amount 
ascertained according to the schedule of rates, after measuring the quantities. ‘There 
is, therefore, no element of sale of the materials in such a contract, as the contract is. 
not in substance and in effect a contract to sell the materials as goqds for a price 
stipulated between the parties, the ownership in which is to pass jn accordance with 
the principles applicable to them and laid down in the Sale of Goods Act. ‘The 
ultimate result of executing a contract is to bring into existence immoveable property 
and not moveable property, and the contract therefore does not become a contract 
relating to sale of goods but is only a contract to build. 


Our attention has also been drawn to the decision in Clarke v. Bulmer®, which 
related to a contract to build a steam engine, which was also a contract for 
work, labour and supply of materials, Baron Parke considers the question at pages 
466 and 467 and observes : 


“ Whenever a simple contract is executed and terminates in a debt, which it is the duty of the 
defendant to pay instanter it is no doubt, the subject of an indebitatus count ; but the executed contract 
must be described property and the question here is, whether it is proper to describe this as a debt 
for a main engine or goods sold and delivered. We think not. The engine was not contracted for 
to be delivered, or delivered as an engine in its complete state, and afterwards affixed to the freehold ; 
there was no sale of if, as an entire chattel and délivery in that character ; and therefore it could not be 
treated as an engine sold and delivered. Nor could the different parts of it, which were used in 
the construction and from time to time fixed to the freehold and therefore became of it be deemed 
goods sold and delivered for there was nqgcontract for the sale of them as moveable goods ; the con- 
tract was in effect, that the plaintiffs were to select materials, make them into parts of an engine, 
` carry them to a particular place and put them together and fix part to the soil and so convert therm 
into a fixed engine on the land itself, so as to pump the water out of a mine. The cases of Cottrell v. 
Apsey*, and Tripp v. Armitage? are authorities that materials used or intended to be used, in the cons- 
truction of a fixed building, cannot be deemed goods sold and delivered ; and there is no difference 
between the erection of this sort of fixture and any other building the proper form of count is in indebi— 
tatus assumpsit for work, labour and materials or for erecting and constructing an engine.” 


The learned counsel for the petitioners referred us to Roman Private Law, 
where the principle of accessto was discussed. Jnaedtficatto is one branch of the 
rinciple of accessto. It is stated therein that where A with B’s materials builds a 
house upon his own groupd,*A becomes owner of the building and so long as the 
building stands, B cannot claim his materials because the XII Tables provide that 
a a ee 
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no one is to be compelled to take out of his building żingnum or material even though 
it belongs to another. But B is not without remedy, for by means of the action 
de tigno tnjuncte, perhaps a special form of actio furi, he can recover double damages 
from A, if he acted in bad faith, and when the building is pulled down, can bring 
an acho ad exhibendum and claim the materials if he has not already obtained damages. 
But if A acted in good faith B’s only remedy is to claim the materials, in case 
the building is dismantled, but he may perhaps have had an actio in factum for 
their value. See Leage on Roman Private Law, page 153 and also the Institutes 
of Justinian Book IIl, Title 1, pages 40 and 41. 


Substantially the same principle is embodied in section 3 of the Transfer of 
Property Act where the things attached to the earth are defined. Mulla in his Trans- 
fer of Property Act, commenting on this, points out that though the maxim of Eng- 
lish Law quicquid plantatur solo solo cedit does not apply to India, nevertheless the ques- 
tion, whether a chattel is imbedded in the earth sp as to become immoveable pro- 
perty, is decided by the same principles as those which determine what constitutes 
an annexation to the land in English Law. (See also Classical Roman Law by Fitz 
Schulz at pages 364 and 365 where he discusses inaedificatio.) The decision in Vallabha- 
das Naranji v. Development Officer, Bandra}, cited by the learned Advocate-General 
does not conflict with any of these principles. In that case, the Government officials, 
it was found, were not mere trespassers, but, under a colour of title, they erected a 
building bona fide believing in their right to do so. It was, therefore, held that title 
to the superstructure did not pass to the owner of the land, and that the superstruc- 
ture continued to belong to the Government. The Judicial Committee referred to 
the principle well established in England, that if a stranger builds on the land of 
another, although believing it to be his own, the owner is entitled to recover the land 
with the building on it, unless there are special circumstances. It was agreed by 
Counsel that ‘the maxim quicquid plantatur solo solo cedit had no application to 
India. The Judicial Committee referred to a statement of the law by Barnes Peacock,. 
G.J., in Govind Buramanick v. Gooroo Churn Dutt?, where it was pointed out that there 
is no absolute rule of law that whatever is affixed or built on the soil becomes a part. 
of it, and it is subjected to the same rights of property as the soil itself. By the mere’ 
accident of attachment to the soil, the building does not become the property of 
the owner of the soil. But this applies only to a case where the person making the 
improvement does it under a bona fide title or claim of title, and if it turned out that 
this plea was unfounded, he is entitled to remove the materials restoring the land 
to the owner ; but if he is a treaspasser no such right is recognised. But all this 
does not apply to a case where, under a contract to build, a person erects a building 
with labour, work and materials supplied by him upon the land of another. In. 
such a case the principles above discussed will apply. 


It is clear from the foregoing discussion that there is no element of sale of the 
materials in a building contract and that the contract is one and,entire and is in-- 
divisible. Unless the work is completed, the builder is not entitled to the price 
fixed under the contract or ascertainable under the terms of the contract. It does 
not imply or involve a contract of the sale of te materials for a price stipulated. 
The property in the materials pass to the owner of the land not by virtue of the 
delivery of the materials as goods under and in pursuance of an agreement of sale 
which stipulates a price for the material. The property in the materials passes to 
the owner of the land because they are fixed in pursuante of the contract to builds 
and along with the corpus, which ultimately results by the erection of the super- 
structure, the materials also pass to the owner of the land. 


Bearing these principles, in mind, we may now consider the nature of the 
contracts entered into by the assessee, of which ran is taken as typical to find 
out whether a contract to sell materials as such, whick answers the ¢escription 
of a contract of sale of goods, could be spelt out of such a contract. The 


relevant terms of the contract have already been, set o It is a lump sum: 
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contract and it is on that basis that the lump sum tender for the entire cost of the 
work was accepted by the Government. The expression used is “ The quantities 
here given are those upon which the lump sum tender cost of the work is based.” 
But the parties contemplated that it may be possible that certain alterations or 
omissions or additions may be required during the progress of the work, and for" 
that eventually they provided that as per the schedule of rates the necessary adjust- 
ments in price, fixed should be made either by addition or subtraction, calculating 
the amount on the basis of the schedule of rates. Cement and other materials 
were supplied by the Government. It is only the non-controlled materials that the 
contractor had to find himself for the purpose of the work. He does not purport 
to sell the materials under the contract, and it is not a contract for the sale of the 
materials. The ownership in the materials does not pass by reason of any - 
ment of sale by which the materials were agreed to be sold. On the face of the 
contract, therefore, it is difficult to come to the conclusion, that the contract involves 
any element of sale of goods to justify the imposition of a tax upon the’ assessee. 


Though before the Tribunal and the Department no attempt was made to 
justify the levy of the tax on the ground, that apart from the amendment introduced 
in 1947, the contracts on the face of them involve an element of sale of goods, such 
an argument was, however, attempted before us. Even if it is permissible for the 
Government to take up that stand, we think that there is no substance in that argu- 
ment. 


The learned Advocate-General, when he was asked to define the meaning 
of the expression “sale of goods ” as’ contained in item 48 of List II, attempted 
a very wide definition of sale of goods, which does not fit in with the accepted notion 
of the transaction known to law as sale of goods. According to him, a sale occurs 
wherever one person having dominion or disposing power over movtable property 
including materials, articles and commodities by a consensual arfangement transfers 
the property to another for consideration, and in support of this definition he was 
not able to cite any authority. It is unnecessary for us to consider the question 
debated before us, whether the price should be in money and whether it can be any 
other valuable consideration, for that question does not arise for consideration here. 
The learned Advocate-General, however, attempted to argue that exchange trans- 
actions under sections 118 and 121 of the Transfer of Property Act are also trans- 
actions of sale, and that hire purchase agreements are also treated as sale transactions 
under certain contingencies as laid down in The Auto Supply Co. v. Raghunatha Cheity+. 
But it is unnecessary for us to deal with this. 


Of the decisions cited by the learned Advocate-General, reference may be to 

The Deputy Federal Commissioner of Taxation (Queeysland) v. Stronach? and Horntbrook 

(Pti.), Lid. v. The Federal Commissioner of Taxation®. In The Deputy Federal Commis- 

sioner of Taxation (Queensland) v. Stronach®, the question was w ether granite and 
freedstone, which, in Australia, are cut out of quarries and moved in large blocks 

and then sawn into sizes a use in the construction of buildings are goods 

-manufactured in Australia withif the meaning of the Sales Tax Assessment Act 
-and not exempted by section 20 (1) (g) of the Act. Under that section primary pro- 
ducts, which are derived directly from operations carried on in Australia in mining 

and which have not been subject to any process of treatment resulting in an alter- 

-ation of the form, nature or condition of the goods, were exempt from taxation. 
Tt was helďthat as the granite, etc., were subjected to manufacturing processes were 

not primary products, which could be exempted from the tax under section 20 (1) 

(g) of the Assessment Act. ‘This decision does not throw any light on the question 

now in issue before us, as legislative power in Australia was not founded on trans- 

actions of sales of goods as wnder item 48 of list II. In Honibrook (Pti.), Lid. v. The 

Federal Commissioner of Taxation®, a specific section in the Sales Tax Assessment 

Act provided that sales tax shall be levied and paid upon the sale value of goods 
a nees eeee nem 
1. (1929) 57 M.LJ. 618: I-L.R. 52 Mad. 


2. 55 Commonwealth Law Reports 305. 
: 829 3. 


2 Commonwealth Law Reports 272. 
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manufactured in Australia by a tax-payer and sold by him or applied to his own 


use. In that case, the contractor constructed a bridge under contract with a high- 
way company, which held a franchise for the erection of the bridge under the Tolls 


„On Privately Constructed Road Traffic Facilities Act of 1931. The bridge was 


constructed on reinforced concrete piles driven into the bed of the sea. The piles 
were constructed by the contractor on the shores of the bay adjacent to the site of the 
bridge. Concrete piles were not bought and sold in Australia but were specially 
constructed by contractors for a particular job on which they were engaged. It 
was held that the piles were goods within the meaning of the Sales Tax Assessment 
Act and by virtue of section 3 (4) of the Act, the contractor must be deemed to have 
sold the piles and was liable to tax. At page 278 Latham, C.J., definitely finds that 
there was no sale of the piles to any person whereby that person became owner 
of the piles before they lost their character as chattels and became part of the bridge. 
By virtue of the language of section 3 (4) a person shall be deemed to have sold 
goods, if, in the performance of any contract under which he has received or is 
entitled to receive valuable consideration he supplies goods, the property in which, 
whether as goods or in some other form, passes under the terms of the contract to 
some other person. As the requirements of that section were satisfied it was held 
that the tax was justified. But for section 3 (4) of the Act the levy would not have 
been justified. But the question of the competency of the Australian Parliament 
to enact the provision was not in issue as the power to levy sales tax was not restricted 
as under our Constitution, Act of 1935 to a sale transaction. The only question 
considered in Love v. Norman Wright (Builders), Lid.4, was whether under a contract 
entered into after the Finance (No. 2) Act, 1940, the buyer was under liability to 
pay the registered seller the purchase tax in addition to the agreed purchase price 
unless the contract so provides. As under section 22 of the Act, the registered seller 
is accountable for the tax, there is no obligation imposed and under section 27 of the 
Act, no liability was imposed on the buyer and the seller had no right to recoup it 
from the buyer. The British Parliament is omnipotent and its power of legislation 
is not ‘restricted in any manner. ‘This case does not help us. 


It, therefore, follows that the building contracts, which the assessees entered 
into during the assessment year, on which the turnover was calculated, do not 
involve any element of sale of the materials and are not in any sense contracts for 
the sale of goods as understood in Jaw. Having regard to the terms of particular 
contracts, there may be an intention to pass the ownership in the materials for a 
price agreed upon between the parties, in which case such contracts might contain 
an element of sale of goods, but that is not the case here. If the amendments 
introduced in 1947 by the Provincial Legislature are intended to catch in the net of 
tax contracts of the nature with which we are concerned, we should hold that to that 
extent the amendments introduced are ultra vires of the provincial legislature as. 
they had no power to tax transactions, which are not sales of goods. ‘We, therefore, 
think that the levy of tax on the assessees on the sum of Rs. 29,31,528-7-4 was 
not justified in law. 


It only remains to consider the second question, viz., whether the assessees are 
liable to pay tax on the value of the foodgrains which they have supplied to the 
workmen. The question really turns upon the meaning to be given to the defi- 
nition of “ dealer”? in the Act. “ Dealer ” means any person, who carries on the 
business of buying or selling goods. As observed already, the assessees supplied 
foodgrains for the benefit of the workmen and recovered the cost of them by debiting 
the value against their wages. There is no element of profit. It was intended merely 
as a scheme for the amelioration of the workmen and it was in no sense a business 
of selling goods within the meaning of the definition. “ Business ” in the definition 
does not include every activity which in popular senf is called business, The word. 
“ business ” must be understood in a commercial sense as involving an activity desig- 
ned to earn profit. e 
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The taxing statutes, which attempt to levy a tax on business turnover are gener- 
T intended to impose a tax on commercial transactions. The Madras General 
Sales Tax Act is not a statute, which attempts to impose a tax on the mere sale or , 
purchase of goods. Besides the definition of dealer in which reference is made to. 
the person, who carries on the business of buying or selling goods, the definition 
of sale also implies that the transfer of property in the goods by one person to arsother 
should be in the course of trade or business. The words “ business ” and “ trade ” 
are sometimes used as interchangeable, though very often it is stated that the word 
““ business ” is of wider import than trade. In the Concise Oxford Dictionary, 
various meanings of business are given, viz., being busy, task, duty province, cause 
‘of coming, habitual occupation, profession, trade, serious work. A man may be 
‘employed in his domestic business, that is, the affairs concerning his home. He 
may be engaged in political business or social activity and so on. From the intention 
of the Legislature gatherable from the provisions of the Act, it is obvious that the 
word is not used in a general sense. Under the Income-tax Act and the Excess 
Profits Tax Act, it cannot be disputed that the word “ business "is used in the sense 
of carrying on continuous trading operations with a view to earn profit. He may 
not sensi obtain profit and the business may end in loss. The test is not whether 
he actually gets profit or loss but the object with which the trading activity is 
carried on. If we omit the expression “ who carries on the business of” in the 
definition of dealer, it would only mean that a dealer is a person who merely buys 
or sells goods. The object of the Act is not to impose tax upon such a person. 
‘The words “ buying and selling ” are qualified by the expression “ carries on the 
business of”. The context, therefore, requires that the word must be understood 
in a restricted and commercial sense that the activity was with a view to earn 
profit. 


In Graham v, Lewis}, the Court of Appeal in England haf to constrtit the expres- 
sion “carry on business ” occurring in the Mayor’s Court {Ext@nsion) Act, 1857 
{20 & 21 Vic., Chap. 157, section 12). In construing the meaning of the expression 
“ carry on business ” Fry, L.J., stated,at page 5 of 22 Q.B.D. : 

“ Now I think that the expression ‘ carry on business’ is not ordinarily used in the sense of a 
person being busy or doing business merely, A butler employed to look after his master’s plate and 
perform the other duties of his occupation may be a very busy man, but he could not be said to be 
carrying on business. A man who busies himself about science, the volunteer movement, or politics, 
though he may have a great deal of business to transact in respect of those matters, does not carry on 
business, I think that the expression has a narrower meaning than that of doing business or 
having business todo. In my opinion, it imports that the person has control and direction with 
respect to a business and also that it is a business carried on for some pecuniary gain.” 

Inland Revenue Commissioners v. Korean Syndicate, Lid*, is a case in which a 
company was incorporated as a limited company for the object of acquisition and 
working of concessions and turning the same to account. The company entered 
into an agreement to lease a concession in Korea, which it had acquired in consi- 
deration of the lessees paying what was therein described as a royalty but which was 
in fact a percentage based on the profits made by the lessees. The company also 
received the interest on a certain sym of money on deposit at a bank The oper- 
ations of the company were restricted to the collection and distribution of these two 
sources of income and to the payment of the premiums on a sinking fund policy. 
‘The question that arose for decision was whether the com any was carrying on 
“ trade ” or “ business ” within the meaning of the Finance he of 1915, section 39. 
‘The Court of Appeal held that the company did carry on trade or business and was, 
therefore, liable to be assessed to excess profits duty under the Finance Act. Lord 
Sterndale, M.R., at page 272 considered the meaning of the word “‘business” used 
in the Finance Act, section 39 and according to the learned Master of the Rolls, the 
word denotes trade or businesg of any description carried on by a company and if 
a companyedid, as in that,case, acquire concessions and turn them to account, it 
is impossible to maintain that it was not carrying on any business. The profit 
element, therefore, was Present, In the same case, Atkin, L.J., pointed out that the 
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definition given by Rowlatt, J., in Inland Revenue Commissioner v. Marins Steam Turbine 
Company? that it must be an active occupation or profession as opposed to passive, 
was too narrow and that even a holding company, which does not do any active 
„business but only indulgesin passively carrying on business, may yet be doing, 
“ business ’? within the meaning of the Finance Act. 

Á. Lewis and Company (Westminster), Lid. v. Bell Property Trust, Lid.*, is an 
interesting case. The question dealt with was concerned with the interpretation 
of a restrictive covenant by the lessors as to the use of certain premises. ‘The 
stipulation was that the premises should not be used for the business of sale 
of tobacco, cigars and cigarettes. The premises however was subsequently let 
by the lessors to a tea-shop, and, in the course of the business of the tea-shop, 
cigarettes were sold to customers at the cashier’s desk. It was complained that 
this was a breach of the restrictive covenant but the contention was negatived 
as the sale of the cigarettes was only an incidental part of the business of the 
tea-shop and was not in any sense a breach of the lessors’ covenant. ‘This decision is 
only helpful in determining the main business of a person whether an individual 
or a corporation as distinguished from incidental business of such a person. That it 
is possible to have sales and purchases as incidental to non-commercial objects was 
recognised in Inland Revenue Commissioners v. Eccentric Club, Ltid.’. The 
Religious Tract and Book Society of Scotland v. Forbes* is a peculiar instance of a case 
in which one particular transaction was held to be a business and the other was not. 
The Religious Tract and Book Society of Scotland, which was founded for the 
diffusion of religious literature, sold Bibles, etc., at a shop in Edinburgh and also sent 
out colporteurs, whose duty was to sell Bibles and to act as cottage missionaries. 
The sales at the Edinburgh shop earned profit but the colportage ended in loss. ‘The 
combined effect of the two operations was an annual loss, which was made good by 
subscriptions. It was held that colportage, though it involved an element of sale, 
was not a trade agd that the loss on it could not be set off for purposes of income-tax 
against the profits from the booksellers’ business carried on at the shop in Edinburgh. 
In Si Gajalakshmi Ginning Factory, Lid. v. Commissioner of Income-tax, Madras*, this 
Court had occasion to consider the meaning of the word “ business ” under the 
income-tax law, where it is defined as including any trade, commerce or manufacture 
or any adventure or concern not exactly amounting to trade, commerce or manu- 
facture. “ Trade has been explained ”, to quote the passage where it was considered 
in the Concise Oxford Dictionary “ as business, especially mechanical or mercantile 
employment opposed to profession carried on as means of ‘livelihood or profit.’ 
The meaning of commerce as given by the same Dictionary is exchange of merchan- 
dise, especially on large scale.” In ordinary parlance, trade and commerce carry 
with them the idea of purchase and sale with a view to make profit. Ifa person 
buys goods with a view to sell them for profit, it is an ordinary case of trade. Ifthe 
transactions are on a large scale it is called commerce. Nobody can define the 
volume of business, which would convert a trade into commerce, But everybody 
understands the distinction between the two with sufficient vagueness. 

From a review of these authorities, it seems to us clear that the word “‘ business ”, 
employed in the definition of “ dealer ” in th® Madras General Sales Tax Act is 
used in the sense of buying or selling goods with a view to earn profit. 

As observed already, in the present case, the supply of foodgrains to the work- 
men by the assessee is not carried out with a view to earn profit and in fact no profit 
accrued. We think, therefore, that the objection of the assessees that they are not 
liable to pay sale-tax must be upheld. 

The result is that the Revision Petition is allowed in respect of the two items 
(items 1 and 5) which were included in the turnover of the assessees during the assess- 
ment year, which we direct must be deleted from the turnover. The assessees who 
have succeeded, will be entitled to their costs, whichewe fix at Rs. 250. 


R.M. — j Petttion allowed. 
i I 
1. L.R. (1920) 1 KB. 193. 4. 3 Tax Cases 415. 
2. L.R. eK 1 Ch. 345. 5. (1953) 1 M.L.J. 35. 
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IN THE HIGH COURT OF JUDICATURE AT MADRAS. 


PRESENT :—Mnr. Justice SATYANARAYANA RAO AND MR. Justice RAJAGOPALAN. 


Sree Meenakshi Mills, Ltd., Palanganatham, Madurai Taluk .. Petitioner* 
v 


State of Madras represented by Deputy Commercial Tax 
Officer, Madurai Rural, Mathurai .. Respondent. 


Madras General Sales Tax Act (IX of 1939)—‘ Dealer’ and ‘ business ’—Scope of terms—A factory 
running a canteen for benefit of employees—TIf “dealer” liable to assessment in respect of turnover of canteen. 
The word ‘ business’ in the Madras General Sales Tax Act is used in the commercial sense, an 


integral part of which is the motive to make profits by sales or purchases and if this is wanting, a person 
buying or selling would not be a ‘ dealer’. 


Where an assessee factory was under a duty to maintain canteens for the benefit of their employees 
under the Factories Act and Rules and the canteens were to be run on a non-profit basis, the assessees 
cannot be considered as ‘ dealers’ in respect of these turnovers, and they are not sales in the course 
of any trade or business of the assessee within the meaning of the Sales Tax Act» 


Petition under section 12-B of the Madras General Sales Tax Act praying that 
the High Court will be pleased to revise the order of the Sales Tax Appellate 
Tribunal, Madras, dated goth October, 1952 and made in T.A. No. 859 of 1951 
(Appeal No. 71 of 1951-52, Commercial Tax Officer, Mathurai South, Mathurai, 
A-3-4674./49-50, D.C.T.O. Rural, Madurai. 


K. Subramaniam and Alladi Kuppuswami for Petitioner. 
The Assistant Government Pleader (K. Veeraswami) for the State. 
The Order of the Court was pronounced by 


Satyanarayana Rao, 7.—The assessees in these cases are Sri Meenakshi Mills, Ltd., 
Palanganatham, Madurai taluk and Messrs. Thiakesar Ali, Manaparai. The 
turnover in dispute relates to the sales effected by the assessees in canteens run by 
them for the benefit of their employees, the amounts of such sales being Rs.28,020-12-6 
and Rs. 23,079-10-6 respectively. The question debated is whether the assessees 
are liable to pay sales-tax on these amounts. The department and the Tribunal 
held that the assessees were liable to pay the tax. The learned Advocate for the 
assessees contends that this view is erroneous. Under section 46 of the Factories 
Act, which applies to these concerns, the assessees are under a duty to maintain 
canteens for the benefit of their employees. The Madras Factories Rules provide 
for the manner in which canteens should be run by factories and for the management 
of such canteens by a managing committee constituted under the rules consisting 
of representatives of the workers and the employers. The price for the foodstuffs 
sold in the canteens are to be fixed by the managing committee and the sale of food 
and refreshments in the canteens must be on non-profit basis. In view of these provi- 
sions, it is contended by the learned counsel for the assessees that it is impossible 
to consider the asSessees as “ dealers °? in respect of these turnovers, as they do not 
carry on business and they are not sales in the course of any trade or business of the 
assessees within the meaning of the Igladras General Sales Tax Act. In Gannon Dun- 
kerley & Co. v. The State of Madras+, we considered the meaning of the word ‘ business ” 
used in the definition of “ dealer ”in the Act and we reached the conclusion that the 
word ‘ business’ was used in the Act in the commercial sense, an integral part of 
which is the motive to make profits by sales or purchases, and if this is wanting, a 
person buying or selling would not be a “dealer”. Following that decision, we 
hold that in these cases the assessees were not dealers in respect of the turnovers in 
dispute and they cannot be validly assessed to tax under the Act. 


The Tax Revision Cases are, therefore, allowed with costs. Rs. 250 in one. 
ao 


R.M. ° z — Revision cases allowed. 
e 





° * T.R.C. Nos. 46 and 211 of 1953. 5th April, 1954. 
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IN THE HIGH COURT OF JUDICATURE AT MADRAS. 
PRESENT :—MR. JUSTICE GovinpA MENON AND MR. Justice RAMASWAMI. 


Kana Navanna Navanna Narayanappa Naidu .. Appellant* 
v 


The Revenue Divisional Officer, Sivakasi .. Respondent. 


“ Land Acquisition Act (I of 1854), sections 19 and 18—Court to which reference has been made under section 
19—If has jurisdiction to go behind reference and decide whether the reference itself ts competent and whether the 
application for referemce under section 18 of the Act that preceded the reference is barred by limitation. 


On principle nothing can be said against the refusal of a Court to entertain a reference made to 
it which is not in accordance with the requirements of the Statute governing the making of references. 
In a reference under the Land Acquisition Act the Court to which reference is made is justified in 
finding out whether there was a valid reference by the Collector conforming strictly to the essentials 
as regards limitation and otherwise laid down in section 18 of the said Act. According to section 18 
of the Act there are certain conditions which have to be fulfilled before the Collector is empowered 
to make the reference and then alone the Court has any jurisdiction to entertain the reference. A 
Court to which a reference has been made under section 19 of the Land Acquisition Act has juris- 
diction to go behind that reference and decide whether the reference itself is competent and whether 
the application under section 18 of the Act that preceded the reference is barred by limitation. The 
Court can find out whether the reference made to it is a valid one or not. 


On principle apart from authority it is difficult to accept the line of reasoning contained in the 
cases laying down, that whatever might be the defects and imperfections in the reference made, when 
once it 1s before the Court that tribunal is debarred from finding out whether a valid reference has been 
made. 


It would be the height of technicality to say that even when a scrap of paper styled as reference 
is made by the Collector and that is before the Court it is bound to go into the merits of the fea 
No Court can be compelled to adjudicate upon matters which do not come before it in strict conform- 
ity with the requirements of law and it is within the inherent power of the Court to find out whether 
the matter that comessbefore it, is in the proper form and is in accordance with the requirements of 
the particular statute under which the reference is made. 


Jehangir Bomanji Wadia v. Gaikwad, (1954) 56 Bom. L.R. 478, approved and followed. 

Sri Venkateswaraswami Varu v. Sub-Collector, Bezwada, (1943) 1 M.L.J. 66; and Secretary of State 
for India in Council v. Bhagwan Prasad (1929) I.L.R.52 All. 96 disapproved. In re Land Acquisition Act 
(2905) I.L.R. 30 Bom. 2753 Gulam Muhyuddin v. Secretary of Stats for India, (1914) 24 I.C. 379 ; G. J. 

esa v. Abdul Majid, A.I.R. 1951 Bom. 156, Abdul Sattar v. Hamida Bibi, ALR. 1950 : 
229; Mahadeo Krishna v. Mamlatdar of Alibhag, I.L.R. (1944) Bom. go and Subramanta Chettiar v. 
The Collector of Coimbatore, (1945) 2 M.L.J. 559, referred. 


Appeal against the Order of the Court of the Subordinate Judge of Ramanatha- 
puram at Mathurai, dated 22nd October, 1949 and made in O.P. No. 3 of 1948. 


The Court Rajagopalan, J. before whom the Appeal came on for hearing in 
the first instance made the following 


Order of reference—This appeal arises out of proceedings undewthe Land Acqui- 
sition Act, in the course of which 10 cents of land in T.S. No. 53 B-1 in Virudhu- 
nagar belonging to the appellant were acquirgd by the Government for building 
purposes. In his award, dated goth September, 1947, the ‘ Collector’ awarded 
compensation at Rs. 25 for each cent of land. Notice of that award was served 
on the appellant on roth October, 1947. The appellant applied under section 18 
of the Act by his letter, dated 8th December, 194.7, it however reached the Collector 
only on 10th December, 1947, for a reference to the Court, disputing the quantum 
of compensation. The Collector thereupon made his reference to the Sub-Court, 
Ramanathapuram, under section 19 of the Act. 


The learned Subordinate Judge held that the market value of the land acquired 
on the relevant date was Rs. 100 per cent of land. But he held that, as the Pp 
cation under section 18 of the Act was filed by the appellant beyond thè period of 
six weeks prescribed by the proviso to section 18, the referencg itself was incompetent. 
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14 


a 


ro6 ~- THE MADRAS LAW JOURNAL REPORTS. [1955 
\ y ‘ 

The correctness of the finding that the market value was not Rs. 25 as fixed by 
the Collector but Rs. 100 per cent as found by the learned Subordinate Judge, 
was not challenged before me. ‘The only question to be decided in this appeal is, 
whether the learned Subordinate Judge has jurisdiction to investigate or decide 
whether the application of the appellant under section 18 of the Act was barre 
by limitation. ‘That the application itself was beyond the six weeks prescribed by 
the proviso to section 18 did not admit of any dispute. 


There is cleavage of judicial opinion on the question, whether a Court, to whicha 
reference has been made under section 19 of the Act, can go behind the reference 
and decide whether a reference, on an application barred under the proviso to section 
18 of the Act, is competent. 


In In re Land Acquisition Act!, Chandavarkar, J., held that the Court was not 
only entitled to but was bound to satisfy itself that the conditions laid down in section 
18 of the Act had been complied with. That view was accepted as correct by a 
Divisional Bench of the Bombay High Court in Mahadeo Krishna v. Mamlatdar of 
Alibhag*. In Gulam Muhyuddin v. The Secretary of State for India? a Division Bench 
of the Lahore High Court accepted as correct the view of Chandavarkar, J., in In re 
Land Acquisition Act'. In the course of their judgment the learned Judges of the 
Lahore High Court referred also to an earlier unreported decision of their Court, 
where also the same view was taken. 


The principles laid down in In re Land Acquisition Act!, were accepted as correct 
by the Allahabad High Court in Sukhbir Singh v. Secretary of State for India in Council*. 
But in its subsequent decision Secretary of State for India in Council v. Bhagwan Prasad®, 
the learned Judges of that Court observed that the facts in Sukhbir Singh v. Secretary 
of State for India in Counctl*, in which the claimants had not made any application 
at all under section 18 of the Act, were distinguishable, and laid down that the 
Court had no jurisdiction to go behind the reference to decide Whether the appli- 
cation to the Collector under section 18 was barred by limitation. That was followed 
by the Allahabad High Court in its subsequent decision reported in Secretary of 
of State v. Bhagwan”. 


Though it was not the question of limitation as such that arose for determina- 
tion in Mahananda Pal v. Secretary of State for India in Council®, the learned Judges 
of the Calcutta High Court, observed that they were not inclined to attach much 
weight to the views of Chandavarkar, J.; in In re Land Acquisition Act}. 


In Sri Venkateswaraswami Varu v. Sub-Collector, Bezwada?, Kuppuswami Ayyar, J., 
apparently preferred the later Allahabad view, and he held that the Court had no 
jurisdiction to go into the question, whether the application under section 18 that 
preceded the reference under section 19 was barred by limitation. In Subramania 
Chettiar v. The Collector of Coimbatore®, the Collector made a reference under 
section 19, but he pointed out in the letter that accompanied the reference that the 
application of the claimant had been made to him after the expiry of the period of 
limitation. ‘The learned Judges (Vgadsworth, O.C.J. and Koman, J.) held : 

“ We are therefore, of opinion that the Court has power, when a reference is made under 
section 18 of the Land Acquisition Act, to go into the question of limitation, all the more so in a 


case like the present, where the Collector himself has included the question of limitation as part of 
the reference in his letter accompanying the reference and has not decided the question himself”. 


Sri Venkateswaraswamt Varu v. Sub-Collector, Bezwada", decided by Kuppuswami 
Ayyar, J., was distinguished on the ground : 

“The learned Judge states that the question of limitation was raised by the Collector in a separate 
letter, dated 7th December, 1927, after making a reference by Order, dated 24th November, 1937. 
It was possible therefore that the learned Judge did not consider the letter to form part of the 
reference made earlier.” bd 


Ss eee 
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But the learned Judges also recorded an unqualified approval of the reasoning 
and conclusion of Beaumout, C.J., in Mahadeo Krishna v. Mamlatdar of Alibhag*. That 
decision of the Bombay High Court, it will be remembered, approved of the prin- 

ciples laid down by Chandavarkar, J., in In re Land Acquisition Act?, which Kuppu- 
swami Ayyar, J., virtually dissented from in Sri Venkateswaraswami Varu v. Sub-Collector 
Bezwada*. 

Since the question is one of general importance, I think it is desirable to have 
an authoritative ruling of a Division Bench of this Court on the question whether 
a Court to which a reference has been made under section 19 of the Land Acquisition 
Act has jurisdiction to go behind that reference and decide whether the reference 
itself is competent and whether the application under section 18 of the Act that 
preceded the reference is barred by limitation. 


The papers will be placed before my Lord the Chief Justice for orders and post 
this appeal itself for disposal by a Division Bench. 

This Appeal then came on for hearing in pursuance of the above order of refer- 
‘ence before a Bench (Govinda Menon and Ramaswami, JJ.) 


S. Kothandarama Nayanar for Appellant. 
The Government Pleader (C. A. Vaidyalingam) and R. G. Rajan for Respondent 
The Judgment of the Court was delivered by 


Govinda Menon, 7.—This case comes before us on a reference by Rajagopalan, J. 
„as it involves an important question of law. 


By an award, dated goth September, 1947, the Land Acquisition Officer, 
‘Sivakasi, directed the payment of compensation to the appellant herein, at the rate 
‘of Rs, 25 per cent for ten cents of land in survey number 55 1-B on its compulsory 
acquisition. , This award was served on the appellant on roth October, 1947. 
The appellant, thereupon applied to the Land Acquisition Officer by his letter 
dated 8th December, 1947, received by the Land Acquisition Officer on 10th Decem- 
ber, 1947, for reference to the Court regarding the determination of the proper 
‘compensation. The Collector, on this made a reference to the Sub-Court, Rama- 
nathapuram, under section 19 of the Land Acquisition Act. The learned Subordi- 
nate Judge was of the opinion that the market value of the land acquired on the 
relevant date would be about Rs. 100 per cent and that the appellant would be 
entitled to be paid compensation at that rate but finding that the application to the 
Collector was made more than six weeks after the date of the award and therefore, 
the reference itself was incompetent he declined to interfere. 


The point that arises for consideration in the present appeal is whether the 
learned Subordinate Judge erred in the exercise of his jurisdiction in refusing to 
investigate the question regarding the correctness of the award on the ground that 
the application of the appellant was barred by limitation, as it was admittedly made 
beyond six weeks prescribed by proviso (a) to section 18 of the Land Acquisition 
Act. Sub-clause (1) of section 18 of the Act runs thus : 

“ Any person interested who has not accepted the apard may, by written application to the 
Collector, require that the matter be referred by the Colléctor for the determination of the Court, 
whether his objection be to the measurement of the land, the amount of the compensation, the 
persons to whom it is payable or the apportionment of the compensation among the persons 
interested.” 

Sub-clause (2) states that the application should state the grounds¢ on 
which objection to the award is taken. Then the first proviso to the section 
states that if the person making the application was present or represented 
before the Collector at the time the award was made, then the application 
should be made within six weeks from the date of the Collector’s award 
and the second proviso states that in other respects the application should 
be made within six weeks of the receipt of the nétice from the? Collector 
under section j2, sub-section 2 or within six month from the date of the Collector’s 
ee 
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award whichever shall first expire. In the present case it is not disputed that the 
person was present or represented before the Collector at the time when the award 
was made and therefore under the proviso (a) of section 18 of the Act the appli- 
cation should be filed within six weeks from the date of the award. This point was, 
not noticed by the Collector when he referred the matter to the Subordinate Judge. 
The Collector referred the matter stating simply that the owner objected fo the 
amount of compensation awarded and claimed higher amount of compensation 
and that, thérefore he has applied for a reference being made to the Civil Court, 
under section 19 of the Land Acquisition Act. Along with this letter of reference 
other particulars necessary for the Court to adjudicate the question were furnished. 


The question of law that arises for consideration is whether it is within the 


competency of the Court to reject the reference made to it by the Collector beyond 
the period of limitation laid down in the proviso (1) to section 18 of the Act or when 
once a reference is before the Court it has necessarily to go into the merits of the case. 
It is contended on the one hand by the learned Government Pleader that the Court 
can go into the question as to whether the reference was made in time, because 
it is a necessary prerequisite that the referring officer should act within the terms 


of the statute, that is, it is a condition precedent to the Collector having jurisdiction ` 


to make a reference, that the application should be made within the period of limi- 
tation, and if that is not done it is the duty of the Court to find out whether there 
is valid reference made to it or not. On the other hand, learned counsel for the 
appellant lays stress on the fact that since the Court under the law as it stood before 
the Constitution could not compel the Collector to make a reference and that when 
once the reference is before the Court, it is not at liberty to find out whether the 
Collector made the reference on the application of the party affected in time. 
This matter has agitated the minds of Courts for nearly fifty years and there has been 
difference of judicial opinion and we shall presently notice them. 


A Full Bench of this Court in Abdul Sattar Saheb v. Special Deputy Collector, Vizaga- 
patam Harbour Acquisttion+, had to’consider the question as to whether if the Collector 
refuses to make a reference to the Court under section 18 of the Land Acquisition 
Act on an application made by the aggrieved party, the High Court has any power 
either under section 115 of the Gode of Civil Procedure or under section 107 of the 
Government of India Act, 1919, to revise the order of the Collector and compel 
a reference being made. ‘The conclusion arrived at by the learned Judges was that 
even though the Collector in refusing to refer was acting judicially he was not a 
Court or a Court subordinate to the High Court within the provisions of section 115 
of the Code of Civil Procedure and that being the case the action of the Collector 
cannot be impugned in the High Court. Whether this view will hold good after the 
coming into operation of the Constitution of India is a moot point for in fact under 
Articles 226 and 227 the High Court is clothed with powers to issue prerogative 
writs and to supgrvise the inferior Courts in general. ‘That being so, it should be 
difficult to accept the proposition put in very wide terms that if inadvertently or 
consciously an invalid reference is made to the High Court this tribunal is to sit 
with folded hands, look into the rdference as if it is validly made under the statute 
and pronounce an opinion on the merits of the case. According to section 18 of 
the Land Acquisition Act there are certain conditions which have to be fulfilled 
before the Collector is empowered to make the reference and then alone the Court 
has any jurisdiction to entertain the reference. These conditions are: (1) written 
applications should be made before the Collector, (2) the person applying should 
be one interested in the subject-matter of the reference, but who does not accept the 
award, (3) the grounds of objection as to measurement, or the amount of com- 
pensation, the person to whom it is payable or the apportionment of the compen- 
sation among the persons interested should be stated in the application and (4) the 
applicatio should be withtn the period of time prescribed under the proviso (a) to the 
section. ‘These are al) matters of substance and their compliance ,is a condition 
precedent to the exercise of the power of reference under the section. See the 


I.° (1923) 46 M.L.J. 209: LL.R. 47 Mad. 357 (F.B.). 
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decisions in Samuel Burge v. Improvement Trust, Lucknow1, Sukhbir Singh v. Secretary of 
State? and In re Land Acquisition Act, Bombay?. In this connection it is pertinent 
to refer to the observations of the Judicial Committee in the decision in Nasserwanjee 
y Meer Mynoodeen Khant, where their Lordships state as follows : 


“ Wherever jurisdiction is given to a Court by an Act of Parliament or by a regulation (in India 
whichehas the same effect as an Act of Parliament) and such jurisdiction is only given upon certain 
specified terms contained in the regulation itself it is a universal principle that these terms must be 
complied with in order to create and raise the jurisdiction for if they be not complied with the 
jurisdiction does not arise.” 


Therefore, on principle nothing can be said against the refusal of the Court to 
entertain a reference made to it which is not in accordance with the requirements 
of the statute governing the making of references. 


The case-law on the subject is directed more in favour of the above principle 
than against it. The earliest case to which our attention was invited is the Judgment 
of Chandavarkar, J., inInre Land Acquistion Act, Bombay*, where it is laid down that 
the conditions prescribed by section 18 of the Land Acquisition Act are conditions 
to which the power of the Collector to make the reference is subject and these 
conditions must be fulfilled before the Court is clothed with jurisdiction to entertain 
the reference. 


In that case the reference was made more than six weeks after the period of 
limitation allowed under the proviso to section 18 and an attempt was made to 
justify the reference beyond the period on the ground that certain holidays inter- 
vened which if deducted would bring the reference within the specified period. 
The learned Judge was not inclined even to accept that. Very shortly after the 
pronouncement of this judgment by Chandavarkar, J., a similar topic came up for 
discussion before the then Chief Court of Punjab and that judgment is reported 
in Ghulam Muhyuddin v. Secretary of State’. The learned Judges, Rattigan and 
Scott-Smith, JJ., were of the opinion that it is not open to the Collector to waive 
the objection. of .limitation and therefore, it is always the duty of the Court to hold 
that the application to the Collector for reference should be made within the period 
of limitation mentioned and if that is not done the Court is entitled to reject such 
a reference. They follow the judgment of Chandavarkar, J., in In re Land Acquisition 
Act, Bombay?. It is also stated there, that there was nothing in the case before the 
learned Judges to show that the Collector noticed that the application was time- 
barred and therefore the inference is that he overlooked the point altogether. ‘The 
learned Judges took the view that they are bound to hold that the Court cannot 
go into the merits when there is no valid application for reference. The point 
of view put forward in In re Land Acquisition Act, Bombay®, has received further support 
from the subsequent decisions of the Bombay High Court and they are Mahadeo 
Krishna v. Mamlaidar of Alibhag*, G. J. Desar v. Abdul Majid? and Jehangır Bomanji 
Wadia v. Gaikwad®. In the first of these cases Beaumont, C.J. and Rajadyaksha, J. 
held that it is the duty of the Court to see that the Collector complies with the 
statutory conditions laid down under section 18 of the Land Acquisition Act as he 
has power to make reference only if certain Ypecified conditions are fulfilled and 
therefore there is no embargo put upon the Court from satisfying itself that the 
reference which it is called upon to hear is a valid reference or not. 


This judgment dissents from the conclusion arrived at by Kuppuswami Iyer, J., 
in Sri Venkateswaraswami Varu v. Sub-Collector, Bezwada® as well as from the conclu- 
sion in Secretary of State for India in Council v. Bhagwan Prasad*°., 


That the view taken by the Bombay High Court has been consistently to this 
effect is clear from the later decisions, viz., G. J. Desai v. Abdul Mand”, where also 


tl 
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the decision in In re Land Acquisition Act, Bombay1, was followed and Chagla, C.J.,. 
and Tendolkar, J., reiterated and adhered to the same view. We have already 
referred to an earlier decision of the Punjab Chief Court which is on facts somewhat 
identical with the present case but a more recent one of the present Lahore High 
Court in Pakistan in the case Abdul Sattar v. Hamida B1b1#, has not only not in any” 
way whittled down the observation in Ghulam Muhyuddin v. Secretary of State% but 
has reiterated the same principle. A Full Bench consisting of Munir, C.J., and. 
Md. Sharif and Kayani, JJ., have laid down that the Court functioning under the 
Land Acquisition Act being a tribunal of special jurisdiction has a duty to see that 
the reference under the Act is made to it in the proper manner and if that is not 
done it is incumbent upon the Court to refuse ‘to enquire into the merits of the 
case. In those circumstances the Court can go behind the reference to find out 
if it is within the period of limitation. The learned Judges agree with the obser- 
vations of Beaumont, C.J. and Rajadyaksha, J., in Mahadeo Krishna v. Mamlatder 
of Altbhag*. 

We shall now come to the decisions of our own High Court wherein the same 
view has been expressed. In Subramania Chettiar v. The Collector of Coimbatore”, 
Wadsworth O.C.J. and Koman, J., have laid down that when a reference is 
made to a Court under section 18 of the Land Acquisition Act it has power to go 
into the question of limitation to find out whether the reference was made within 
the period of limitation prescribed in the section. The learned Judges were further 
of the opinion that it is all the more so where the Collector himself has included 
the question of limitation as part of the reference in his letter and has not decided 
the question himself. We are in entire agreement with what has been stated by 
the learned Judges. It is unnecessary in the present case to discuss the question 
whether the Land Acquisition Officer is a judicial officer or merely an agent or a 
mouthpiece of the Government but if we are asked to give expression*to our views 
it seems to us that the Land Acquisition Officer acts judicially. Tough the decision. 
of Kuppuswami Iyer, J., in Sri Venkateswaraswami Varu v. Sub-Collector, Bezwada®, 
was cited before the learned Judges they distinguished it on the ground that the 
facts of that case were not on all fours with the facts of the case which they were 
called upon to decide and it was further stated that the question of limitation was 
raised by the Collector in a separate letter about a fortnight after making the refer- 
ence under section 19 of the Land Acquisition Act. There is a copious quotation 
by Koman, J., from the judgment of Beaumont, C.J. and Rajadyaksha, J., in Mahadeo: 
Krishna v. Mamlatdar Alibhag*, and finally then is the learned Judge’s acceptance 
and acquiescence in the views expressed in the Bombay case.1 These are all the cases. 
cited at the Bar justifying the action of Courts in finding out whether there was a 
valid reference by the Collector conforming strictly to the essentials as regards 
limitation and otherwise laid down in section 18 of the Land Acquisition Act. 


As against this we have a line of cases, the gist of which is to the effect that 
when once a reference is before the Court whether conforming to the provisions 
of section 18 of the Land Acquisition Act or there is an omission to comply with 
the requirement specified in the saidyAct or certain of the requirements were waived 
ot set at nought still the Court has no jurisdiction to reject it in limine on the ground 
of non-observance of the fundamental and essential requirements of the section but 
has to hear the case on merits and come to a conclusion as if the very foundation. 
has been well and truly laid. The earliest of the pronouncements of this kind 
was in the decision Secretary of State for India in Council v. Bhagwan Prasad’. Both 
the learned Judges in that case were agreed that when a reference is before the 
Court on an application by the aggrieved party under section 18 of the Land Acqui- 
sition Act, it has no jurisdiction to go behind the reference in order to scrutinise the 
effectiveness, justifiability or regularity of such a reference and to enter into the 
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question whether the application in pursuance of which the reference was made 
was within the period of limitation or not. 


Mukerji, J., analysed the scheme of the Land Acquisition Act as considered by 
heir Lordships of the Judicial Committee in Ezra v. Secretary of State for Indiat, 
noted the view of the Bombay High Court in In re Land Acquisition Act, Bombay? and 
referréd also to the earlier decision of the same Court in Sukhbir Singh v. Secretary 
of State for India in Council? and also the decision in Mahananda Pal v. Secretary of State 
India in Council* and came to the conclusion as stated above. 


The other Judge agreed in the main with his senior, Mukerji, J. The main 
reasoning on which that judgment is based is that it is entirely within the power of 
the Collector to decide whether he will make a reference or not and when he makes 
a reference it is done on behalf of the Government and having made the reference 
it is not open to him to plead limitation with regard to his own reference. In this 
view, in our opinion, the learned Judges treated the Collector as an agent of the 
Government and since the Government cannot plead limitation the agent who 
acts on its behalf cannot also put forward the same plea. It seems to us that this 
reasoning is quite unacceptable. As we have already stated, the Collector is func- 
tioning in a semi-judicial capacity and this is clear from the Full Bench decision in 
Abdul Sattar Saheb v. Special’ Deputy Collector Vizagapatam Harbour Acqutsttton. If 
that were the position of the Collector one fails to see how he can be called an agent 
of the Government. He is just like any other statutory authority functioning 
within the powers conferred on him by the legislative enactment. Within the 
framework of that Act he has to act judicially and if he does not do so the out- 
come of such an Act cannot be said to be legal. Mukerji, J., was a party to a sub- 
sequent decision in Secretary of State v. Bhagwan*, where his earlier decision was 
followed. What he says is that after a reference has been made under the Land 
Acquisition Act itis not open to the Collector or the Secretary of State to state that 
the reference was wrongly made on the ground that the application was belated. 
The reason given for that was that the Court does not sit on appeal over the Collec- 
tor and the Act does not give any authority to the Court either in express terms or 
by implication to go behind the reference and see whether the Collector acted rightly 
or wrongly. No further reasons other than those given in Secretary of State for India 
in Council v. Bhagwan*, have been advanced. So far as the Calcutta High 
Court is concerned, our attention has been drawn only to a single case, namely 
Mahananda Pal v. Secretary of State for India in Council*, where the learned Judges were 
not inclined to attach much weight to the decision in In re Land Acquisition Act, 
Bombay. ? 


But the question of limitation was not considered in that case as the subject- 
matter of the controversy was whether there was anything in the Land Acquisition 
Act which required the claimant to state in detail the grounds upon which he claims 
a higher sum than that awarded by the Collector. It was held that there was no. 
imperative provision laying down that such details should be furnished. We 
do not think that on the question of limitation this case has any bearing. Probably 
on the facts of that case nothing could be said inst the conclusion arrived at by 
the learned Judges for what is laid down there is that theré was no necessity to give 
detailed grounds upon which a higher amount of compensation is claimed. This 
does not in any way help in the elucidation of the question now in controversy though 
there is a dissent from the decision of the Bombay High Court in In re Land Acquist- 
tion Act, Bombay*. bo 


It now behoves upon us to see how far Kuppuswami Iyer, J., was right in the 
view he took in Sri Venkateswara Swami Varu v. Sub-Collector, Bezwada’. 
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Wadsworth, O.C.J. and Koman, J., have distinguished this case on this ques- 
tion of limitation. The main reliance of the learned Judge is on the observations 
contained in Secretary of State for India in Council v. Bhagwan}, for his conclusion that 
it is not competent for the Court to go behind the correctness of the order of refe- 
rence. We ioe already held that with due respect to the Judges of the Higit 
Court of Allahabad who decided that case it is not possible for us to agree with the 
reasoning given by them. Kuppuswami Iyer, J., was also of the view that in the 
case of a reference by the Collector under the Land Acquisition Act it is not the 
application of the party which gives jurisdiction to the Civil Court but that it is 
the reference made by the Land Acquisition officer. That no doubt is true but the 
foundation of the reference is the valid application for making the reference. With 
due deference to Kuppuswami Iyer, J., we do not think that his reasoning is sound. 


We have thus considered the conflicting and divergent points of view propounded 
on this question. On principle apart from authority it is difficult to accept the 
line of reasoning contained in the cases laying down, that whatever might be the 
defects and imperfections in the reference made, when once it is before the Court, 
that tribunal is debarred from finding out whether a valid reference has been made. 
It is no doubt, true that under sub-section 1 of section 18 of the LandAcquisition Act, 
a person interested who has not accepted the award may, by written application, 
require the Collector to make a reference regarding the matters enumerated later 
on in that sub-section but the first proviso to that section is imperative in stating that 
every such application shall be made within six weeks from the date of the award, 
if the person making it was present or represented before the Collector at the time 
when he made the award. We are not concerned with the second proviso (b). 
When there is such compelling and binding provision to the effect that 
the application for making the reference shall be made within the period 
specified in the Act, it is dificult to see how a party whe, makes an 
application after the expiry of such a period can ask the Collector to make 
the reference. ‘The necessary sine qua non of the reference is the basic fact that the 
application for such a reference must be made in accordance with the provisions 
of section 18 of the Land Acquisition Act and within the period specified in the first 
proviso to that section and if those provisions are not complied with, there cannot 
be any application at all and necessarily if such an application does not exist, a 
positive reference is incapable of existence. It would be the height of technicality 
to say that even when a scrap of paper styled as reference is made by the Collector 
and that is before the Court it is bound to go into the merits of the dispute. No 
Court can be compelled to adjudicate upon matters which do not come before it 
in strict conformity with the requirements of law and it is within the inherent power 
of the Court to find out whether the matter that comes before it, is in the praper 
form and in accordance with the requirements of particular statutes. A passive 
attitude which the Court is compelled to adopt in cases it is asked to adjudicate 
upon invalid fae ao cannot be founded on law or reason. Learned counsel for the 
appellant contended that the Land Acquisition Act being an expropriatory piece of 
legislation the provisions of such an Act should be interpreted liberally in favour of 
the owners of properties which age being compulsorily acquired and that some 
latitude and laxity should be shown especially in matters of limitation. As the 
learned Chief Justice, Chagla pointed out in Jehanghir Bomanji Wadia v. Gaikwad?, 
such equitable or ethical considerations cannot weigh with Courts in interpreting 
limitation statutes which are technical in their nature. It seems to us that the 
bulk of judicial opinion is decidedly in favour of holding that the Court has power 
to find out whether the reference made to it is a valid one or not with which we are 
in perfect agreement. 

In the result the decision of the Court below is correct and this appeal is dis- 
mişsed. But as on merits thè learned Subordinate Judge has found that the com- 
pensation allowed is ineqfitable we do not make any order as to costs. 


R.M. j , — Appeal dismissed. 
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IN THE HIGH COURT OF JUDIGATURE AT MADRAS. 


PRESENT :—MR. Justice KrisHNASwAMy Nayubu. 
Oomai alias Marimuthu .. Accused*. 
Penal Cods (XLV of 1860), sections 380 and 454—Criminal Procedure Code (V of 1898), section 341 
Pipi deaf ore dumb—Offence pa Pa to accused by gesture—Unsafe to convict—Ctrcumstances of each 
ase to be considered. 


Where the accused was deaf and dumb and the charge against him was for theft of sheep of a small 
value and the evidence was that the offences were explained to him by signs through his mother: 


Field : That it was unsafe to act on mere gestures and convict a deaf and dumb person for the 
«offence, though it cannot be laid down as a general rule that in no case can a deaf and dumb 
“person could be charged and convicted for any criminal offence. 


Oomayan, In re (1947) 1 M.L.J. 198, followed. 


Case referred for the orders of the High Gourt under section 341 of the Criminal 
Procedure Code by the District Magistrate (J.) of Vellore in his letter No. Dis. 
5803 of 1954, dated 4th June, 1954. 


T. E. Raghavachari for the Public Prosecutor (V. T. Rangaswami Atyangar) for 
ithe Referring Officer. i 


The Court made the following 


Orpgr.—The accused, who is deaf and dumb, was charged with offences punisha- 
'ble under sections 454.and 380, Indian Penal Code, for having gained entrance into the 
village cattle pound by scaling over the wall and committing theft of three sheep of 
ithe wlaue of Rs. 40. The accused’ was entrusted with goats for the 
purpose of grazing by P.Ws. 3 and 4. On 1st May, 1954, at about 10 a.m. the goats 
“were sent.to Tirupachoor cattle pound by the village talayari on the ground that 
they grazed bn private lands and locked in the pound. The acctsed is alleged to 
have jumped over the fence of the pound and removed the goats from the shed 
inside the pound. The Sub-Magistrate in his order states that the circumstances 
appearing. in the evidence in the case were explained to the accused through his mother 
and that, as his mother is accustomed to communicate with him by means of signs 
and as she interpreted to the accused the evidence, he (the Sub-Magistrate) was 
satisfied that the accused understood the evidence let in against him, the question 
put to him under section 342, Criminal Procedure Code and also the charge framed 
against him. On the evidence, the Sub-Magistrate finds the accused guilty and as 
the accused is deaf and dumb, he has submitted the records to the High Court through 
the District Magistrate, Vellore, under section 341, Criminal Procedure Code, for 
„orders. 


Section 341, Criminal Procedure Code, provides that if the accused, though 
not insane, cannot be made to understand the proceedings, the Court may proceed 
-with the trial and if such trial results in a conviction, the proceedings shall be for- 
warded to the High Court for orders. It is only in cases where tRe accused cannot 
be made to understand the proceedings that the procedure prescribed in section 
341, Criminal Procedure Code, should be follqved. But, in the present case the 
Sub-Magistrate seems to be satisfied that the accused understood the proceedings 
and if so section 341 will have no application. But, apparently, as a matter of 
abundant caution the Sub-Magistrate thought it fit to proceed under section 341. 


A similar case came up for consideration before Yahya Ali, J., in Emperor v. 
‘Oomayan1, where also the accused was a déaf arid!dumb person and he was convicted 
under section 379, Indian Penal Code and the Magistrate found that the accused 
by signs admitted the offence in Court and he also pointed out before the police the 
stolen property. The learned Judge, however,’ took the view that it was not safe 
to act on mere gestures of that kind either to infer tat he was the thief or to hold 
that he admitted the offence. 7 ° E 

aA ee 
* Crl.R.C. No. 580 of 1954. ` ° 27th July, 1954. 

eferred No. 38 of i z 

ER mg ree I. (1947) 1 MLL.J. 198. . 
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It is difficult to find in this case that the accused was able to understand by the 
signs of his mother the offences and its ingredients with which he was charged and 
the evidence of the witnesses. J am therefore of the same view as Yahya Ali, J., 
that it is unsafe to act on mere gestures and convict a deaf and dumb person for thesq 
offences. It cannot, however, be laid down as a general proposition that in no 
case a deaf and dumb person could be charged and convicted for any crfminal 
offence. The offence with which the accused here is charged arises out of an 
incident, which should not have been taken serious notice of but disposed of by a 
reprimand or warning by the village munsif to whose notice it was brought, instead 
of filing a complaint and proceeding with the trial. It is not possible to hold that 
the accused was aware that the shed in which the goats were kept was the village 

und and that one should not enter the same and remove the cattle. It might 
be that the accused was under the impression that the goats had been removed and 
put in a private shed and he might have thought that he was entitled to remove 
these goats and no one had any business to remove the goats in his custody and 
put in a shed. 


On the facts of this case and from the nature of the offences, the conviction 
could not be upheld. The accused will be acquitted. 


K.C. ——— Accused acquitted. 


IN THE HIGH COURT OF JUDICATURE AT MADRAS. 
PRESENT :—Mnr. Justice GovinpA MENON AND MR. Justice Ramaswamr. 


Jagannath 5 RER E 


v. 
Perumal Naidu and others -> Respondents. 


Execution—Sale of joint family properties in execution od decree—Purchase—Notice of proceedings not given: 
to some of the shavers in the joint family property—Procsedings ab initio void. 

The jurisdiction to sell a property can arise in a Court only where the owner is given notice of the 
attachment and sale. 

Where in the circumstances of a case no notice was given actually to certain members of a joint 


family, defendants herein, owners of the property, the entire proceedings were ab initio null and void. 
and the sale on an earlier attachment of property could not therefore convey any of their rights in. 


favour of the purchaser. 

Appeal against the decree of the Court of Subordinate Judge of Chingleput,. 
dated roth January, 1949, and passed in Original Suit No. 66 of 1947. 

M. S. Venkatarama Aiyar and K. Sankara Sastri for Appellant. 

S. Thyagaraja Aiyar, T. S. Venkatarama Aiyar, C. Santhamurtht Naidu and R. 
Gopalaswami Aiyangar for Respondents. 

The Judgment of the Court was delivered by 


Govinda Menon, J.——The plaing who is a purchaser in Court auction of certain: , 
rights in zamin and private properties situated in Chingleput District, and alleged 
to belong to some members of a joint Hindu family, is the appellant in this appeal. 
His suit for ascertainment of the share of the judgment-debtors and for recovery 
of such share by separate allotment has been decreed by the lower Court only to. 
the extent of the 1/4th share belonging to the first and 2nd defendants, and aggrieved 
by the dismissal of the suit with regard to the rest, he has preferred this appeal. 


Defendants 1, 3, 6 and and the father of the 7th defendant were members of a 
joint Hindu family governed by the Mitakshara law. ‘The second defendant is 
the son of the first defendatt. Defendants 4 and 5 are the sons of the third defendant. 
In execution of the decucein O.S. No. 132 of 1930 on the file of the District Munsif’s. 
-Court of Chingleput, the share of some of the defendants had been brought to sale. 
ci CS SASL A REA a le Cee ee ae: 

* Appeal No. 521 Of 1949. 15th July, 1954- 
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The question is what exactly was the share that has been sold and purchased by the 
third party purchaser, who is the plaintiff. 

The family had a half share in certain properties obtained under a razinama 
decree in O.S. No. 48 of 1925 in the same District Munsif’s Court of Chingleput 
dated 16th November, 1933. This half share belonged jointly to the four brothers, 
defendants 1, 3, 6 and the father of the 7th defendant and as such each one of the 
brothers and their progeny would be entitled to a 1/4th of this half share in the 
zamin and private lands. After obtaining a decree against the first defendant for 
a certain sum of money as well as against defendants 3 and 6 who stood surety for 
the production of the first defendant in the suit in the event of a decree being passed 
for the payment of the decree amount, E.P. No. 1289 of 1933 was filed by the decree- 
holder Chunilal Sowcar who is alleged to be the master of the purchaser-plaintiff 
against defendants 1 to 3 and 6 for the sale of their 3/ath share in the half share 
obtained by the joint family as a result of O.S. No. 45 of 1925. Attachment of the 
shares of the defendants was duly made after notice to them. Thereafter defendants 
3 and 6 put in an application stating that their shares cannot be sold until and unless 
the share of the first defendant and his son in the joint family was sold and that 
only if the amount so realised was found not sufficient should their shares be proceeded 
against. On 14th August, 1934, the Court ordered that the decree-holder should 
proceed against the 1/4th share of the first and second defendant and if the amount 
realised by that sale was not sufficient to liquidate the entire decree amount, then 
only the pe of defendants 3 and 6 should be proceeded against. After the order 
was passed, the second defendant filed a claim petition stating that his 1/8th share 
cannot be proceeded against for reasons which it is unnecessary to set out at this 
stage. The Court upheld the objection on 28th August, 1935 and held that only 
the first defendant’s 1/8th share can be sold. Thereafter the 6th defendant filed 
O.S. No. 55 of 1936 for a declaration that the order on the claim petition was wrong 
and that the decret-holder was entitled to proceed against the 1/8th share of the 
second defendant as well. This is rather a curious proceeding which inverts the 
ordinary state of things because the claim was by the second defendant and the 
aggrieved party was the plaintiff. But the reason why the 6th defendant filed the 
suit was that if only a 1 fet share in the properties was sold, then probably a part 
of the decree amount would remain unpaid in which case the shares of defendants 
3 and 6 would be sold. Now this claim suit was decreed on soth July, 1937, and 
paragraph 5 of the judgment in that suit was to the following effect :-— 

“I therefore set aside the order passed on 28th August, 1935, on the claim petition filed by the 
and defendant and declare that 2nd defendant's interest in the suit properties is liable for the decree 
obtained by the 4th defendant (decree-holder in O.S. No. 102 of 1930) against the first defendant 
in the said O.S. No. 102 of 1930.” 

The result of this adjudication is the complete erasing out of the order made 
on the second defendant’s claim petition by which his claim had been upheld. By 
the decree in O.S. No. 55 of 1936 the attachment on the 1/8th%hare had been 
restored and therefore the decree-holder was entitled to proceed P t the 1/4th 
share in the entire properties. While the suit was pending the sale proclamation 
in E.P. No. 1289 of 1933 relating to the zamin lais as well as other lands had been 
filed in Court and they are evidenced by Exhibits B-2, B-3 and B-4. On 14th 
December, 1936, the executing Court dismissed E.P. No. 1289 of 1933 for reasons which 
are not very apparent but held that the attachment of the sbares not only of the 
first and second defendants but of the third and sixth defendants should also continue, 


In this state of things, on 31st January, 1937, the decree-holder filed E.P. 
No. 308 of 1937 for the sale of the properties, viz., the shares of defendants 1, 2,3 
and 6. What was claimed in that petition was that 3/4th of the share in lot No. 1 
and lot No. 3 and 1/4 or 1/8th in lot Nos, 2 and 4 should be sold. The proçlamatians 
evidencing the attempt at sale in September, 1937, are E&hibits B-5, B.C and B-7. 

In pursuance to this, the sale was held on 13th October, 1937 and the properties 
were purchased by the present plaintiff who is alleged to be the decree-holder’s 
kariastha for a paltry sum of Rs. 70. See Exhibit A-1. Three months before 
the last day of limitation, the suit out of which this appeal arose has been filed for 
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ascertainment of the plaintiff’s share and for recovery of possession after allotment 
of it to the plaintiff. 

The contesting defendants in the Court below were defendants 2, 3 and 5. 
The second defendant’s plea was that he was not a party to E.P. No. 308 of 1939 
and the sale of his 1/8th share was therefore null and void. Defendants 3 and 6 
put forth the plea that the sale in E.P. No. 308 of 1937 was in direct contravention 
or violation of the earlier order made by the Court in E.P. No. 1289 and that the 
shares of defendants 3 and 6 should be sold only after exhausting the shares of 
defendants 1 and 2 ; and since that was not done but the entire rights of defendants 
I, 2, 3 and 6 were proclaimed and sold by. Exhibits B-5, B-6 and B-7 it was alleged 
that the sale of the shares of defendants 3 and 6 was a nullity and as such the pur- 
chaser was not entitled to have a partition of their shares. The lower Court upheld 
the contentions of defendants 3 and 6 but did not find it possible to agree with the 
plea put forward by the second defendant and therefore a preliminary decree for 
partition of the 1/4th share in the properties was passed and the suit against the 
shares of defendants 3 and 6 was dismissed. 


The question very elaborately argued by Mr. M. S. Venkatarama Ayyar 
on behalf of the plaintiff-appellant is that even if there was a violation of a previous 
order directing i order in which the property should be sold, still it was only an 
irregularity and as such cannot be ae unless the aggrieved judgment-debtors 
had filed an application under Article 166 of the Limitation Act to set aside the sale 
under Order 21, rule go, Civil Procedure Code. On the other hand Mr. Gopala- 
swami Ayyangar for defendants 3 and 6 contends that the entire proceedings evi- 
denced by E.P. No. 308 of 1937 and the proclamations Exhibits B-5, B-6 and B-7 should 
be deemed to be ab initio void, as against defendant 3 and 6 because defendants 3 and 
6 were not aware of the E.P. No. 308 of 1937 at all and under those, ¢ircumstances 
any sale held in-pursuance to that application cannot bind them,or their properties. 
On a perusal of E.P. No. 308 of 1937 it is clear to us that defendants 3 and 6 were 
not served with notice of that application. This Execution Petition after one 
or two returns was finally re-presented on the 27th April, 1937. On 3rd May, 
1937, the District Munsif ordered notice to the counter-petitioners in the Execution 
Petition, i.e., defendants 1, 3 and 6 under Order 21, rule 66, Civil Procedure Code. 
The next entry is dated 9th July, 1937 and it reads: 

“R. 1 served. Respondents 2 and 3 absent. Affixed. Absent. F.N.-to 
Respondents 2 and 3. 5th August, 1937”. 

It is therefore clear that the first notice issued to defendants 3 and 6 had not 
been served on them, We find the next entry on 5th August, 1937, by a successor 
District Munsif in the following terms :—“ Notice not returned. Await 14th 
August, 1937”. 

When the matter was again taken up for hearing 14th August, 1937, the 
following entry*was made 


“ Absent. Proclaim and sell 13/10. Hearing 18/10.” 


On 13th October, 1937, tye property was sold to third party Jagannath, 
Further details about the sale price of the various lots are also given. The 
confirmation of the sale took place on 15th November, 1937. It is clear from a 
perusal of these entries that on 14th August, 1937, when the execution petition 
came up for proclamation and selling the properties, defendants 3 and 6 had not 
been served. Mr. Venkatarama Ayyar wants the Court to infer that thtse defen- 
dants had been served because of the words “ Absent. Proclaim and sell 13/10”. 
In a matter like this where a person’s property is being sold, which according 
to him was done in his absence, the Court must be satisfied that he had been 
given an opportunity to pwt forward his plea before any such action is taken. A 
number ° of cases of thts Court have laid down that such orders should be 
construed very strictw and we are not prepared to say from the bald and meagre 
endorsement contained on the E.P. No. 308 of 1937 that defendants 3 and 6 had 
been served on that Execution Petition. If that were so, the entire sale procla- 
mation and the stibsequent sales held in their absence should be deemed to be 
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absolutely null and void ab initio, in which case the rights in the properties of 
defendants 3 and 6 have not passed to the purchaser at all. 


Mr. Venkatarama Ayyar then argued that though E.P. No. 1289 of 1933 
was dismissed on 14th December, 1936, the attachment against the shares of defend- 
ants 3 and 6 had been continued. It was unnecessary to give fresh notice to them 
runder Order 21, rule 66, Civil Procedure Code, as E.P. No. 308 of 1937 must be 
deemed to be a continuation of E.P. No. 1289 of 1933. This argument lacks any 
foundation for the reason that in E.P. No. 308 of 1937, there is no mention whatever 
that the same is a continuation. In fact in column 6 regarding previous appli- 
cations, entries Nos. 1 to 6 deal with applications prior to E.P. No. 1289 of 1933 and 
the 7th entry is as follows :— 


“E.P. No. 1289 of 1933 filed for attachment of defendant’s immoveable properties was 
dismissed on 14th December, 1936 ”. 


Nowhere in this document do we find any indication that E.P. No. 308 of 1937 
was either intended to be, or should be deemed to be, a continuation of E.P. No. 1289 
of 1933. Therefore we are unable to accede to the contention of the learned counsel 
that E.P. No. 308 of 1937 was a continuation of the old Execution Petition. 


Mr. Venkatarama Ayyar invited our attention to various cases but on the facts 
of this case not one of them has any application. In Vasudeva Karu Patteri v. Manna 
Naika}, the learned Chief Justice and Venkatarama Ayyar, J., held thatif a certain 
date is fixed for the sale of immoveable properties in the proclamation and the sale 
was held on another day, then the aggrieved judgment-debtor’s remedy is to file 
an application under Order 22, rule go, Civil Procedure Gode, within the thirty 
days allowed by law and not to wait and say that the entire sale is void. We are of 
opinion that this decision has no relevancy at all. Three other cases were cited 
before us, via., Ammakutti Achi v. Doraiswamt Ayyar?, Palaniappa v. Arumuga® and 
Muthiah Chettiar ve Bava Sahib*. In Ammakutti Achi v. Doratswami Ayyar?, it was held 
that a sale held in contravention of a particular order in the decree was only 1 a 
But that is not a case where at the time of the sale the judgment-debtor did not have 
any notice of the proceedings. So also in Palaniappa v. Arumuga®, there are obser- 
vations at page 878 to the effect that a sale in contravention of the order in which 
the properties should be sold as set forth in the decree is only irregular and not 
void. In Muthiah Chettiar v. Bava Sahib* also no question as regards notice arose. 


On the other hand learned counsel for the respondents, Mr. Gopalaswamt 
Ayyangar, invited our attention to two cases, viz., Ramanathan v. Arunachalam® and 
Mian Fan v. Man Singh®, where there are observations to the effect that where the 
Court had no jurisdiction to sell the properties, then any sale held on such basis would 
be a nullity. The jurisdiction to sell a property can arise in a Court only where the 
owner is given notice of the attachment and sale. It is very plain that a person’s 
property cannot be sold without his being told that it is being sold. In these cir- 
cumstances we feel that since no notice of E.P. No. 308 of 1937 Was ever given to 
defendants 3 and 6, the entire proceedings were ab initio null and void and the sale 
did not therefore convey any of their rights in fgvour of the purchaser. The deci- 
sion of the learned Subordinate Judge on this point has to be upheld. 


There is another point raised as to whether the suit having been filed more 
than six years after the date of the confirmation is barred by limitation or not, on 
which point we are expressing our opinion in the connected appeal to the effect 
that the suit is not barred. In these circumstances we do not find it expedient 
or just to interfere with the decision of the lower Court and this appeal is dismissed 
with one set of costs of respondents 4, 5, 11 and 12, 12th respondent being the legal 
representative of the sixth defendant. 





e 
K.C. — e. Appeal dismissed. 
è 
1. (1953) 1 MLL.J. 582. 4. (191§) 27 M.L.J. 605. . 
2. ER 1928 Mad. 140. 5: (grs 26 M.L.J. 27 TLR. 38 Mad. 766. ə 
. 3. ADR. 1917 Mad. 877. 1880) I.L.R. 2 A 686. 
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IN THE HIGH COURT OF JUDICATURE AT MADRAS. 


PRESENT :—MR, JusTICE GOVINDA MENON. 
Muthu K. L. Rm. Ramanathan Chettiar .. Appellant* 


D. 
R. M. S. M. Natarajan Chettiar and others .. Respondents. ° 3 
Partition Act (IV of 1893), section 4—*‘ Dwelling house ”°—Test—Building left in a dilapidated condition-— 
If ceases to be dozlling house— Vacant site adjoining and surrounding house—If falls within the ambit of section 4. 
In order to determine whether a particular house is a family dwelling house within section 4 
of the Partition Act, the question is whether the family has abandoned all idea of occupying the house 


* as a residential house and not the state in which the house is. A person may not be able to recons- 


truct or renovate a house on account of poverty and various other reasons but that would not detract 
from its nature as a dwelling house. 

Bhagirath v. Afaq Rasul, A.J.R. 1952 All. 207, relied on. 

The site adjoining and surrounding the dwelling house canbe made the subject-matter of 
purchase under section 4 of the Partition Act if such land appurtenant is necessary for the convenient 
enjoyment of the house, 


Kshirode Chunder Ghosal v. Saroda Prosad Mitra, (1910) 12 G.L. J. 525, applied. 


Appeal against the decree of the District Court of Ramanathapuram at Mathurai 
in Appeal Suit No. 44 of 1949, preferred against the decree of the Court of the 
Subordinate Judge of Sivaganga, in I.A. No. 182 of 1948, in Original Suit No. 3 of 


1948. 
T. Krishna Rao for Appellant. 
G. R. Jagadisa Atyar for Respondents. 
The Court delivered the following oe 


UDGMENT.—One Raman Chettiar and his two brothers constituted a joint 
Hindu family which possessed, in addition to a residential house and site appur- 
tenant thereto, which form the subject-matter of the present litigation, some other 
landed properties as well. They divided the landed properties amongst themselves 
and left the house and compound undivided. Thereafter, the undivided share of 
Raman Chettiar in the house and the appurtenant compound was sold in Court 
auction and purchased by some one whose name it is unnecessary to refer, who 
thereafter sold his right to the plaintiff. 


The plaintiff therefore as the holder of ah undivided one-third share in the 
house and site brought this suit O.S. No. 3 of 1948 on the file of the Sub-Court, 
Sivaganga; for partition and recovery of his one-third share in the property. A 
preliminary decree was passed. One of.the brothers is dead and his legal repre- 
sentatives are defendants 6 to 8 in the Court below. The other brother was the 
first defendant whose sons are defendants 2 to 5. The plaintiff will be entitled to 
a one-third share of the disputed property ; defendants 1 to 5 to another one-third 
share and defendants 6 to 8 to the third one-third share. After the passing of the 
preliminary decree defendants 6 t#8 filed I.A. No. 182 of 1948 invoking the provi- 
sions of section 4 of the Partition Act praying that they must be allowed to purchase 
the plaintiff’s share in the dwelling house. Both the lower Courts have upheld the 
request of defendants 6 to 8 and this second appeal is by the plaintiff against that 
decision. 

Mr. T. Krishna Rao, for the appellant, raises three points. The first of them is 
that in view of the report of the commissioner to the effect that the building in the 
site would have been constructed 50 or 60 years ago and it is now in a very dilapi- 
dated condition being unfit far residential purposes, the conclusion arrived at by the 
learned Jutige that section 4 of the Partition Act is applicable cannot be justified. 
It is urged that the styucture must be usable as a dwelling house at the time the 
application is made and it would not be sufficient if it had been a dwelling: house 





S.A No. 1499 of 1950. gist August, 1954. 
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which on account of lapse of time or of its dilapidated condition is not fit for occu- 
pation now. Learned counsel relies upon a decision of the Bombay High Court 
in Bai Fatma v. Gulamnabi+, where this question was left undecided by the learned 
Judge. Therefore, in my view, that decision cannot be of any assistance to us. 
eOn the other hand, there is a more recent decision of the Allahabad High Court 
in Bhagirath v. Afaq Rasul*, where it has been decided that in order to determine 
whether a particular house is a family dwelling house within section 4 of the Partition 
Act, the question is whether the family has abandoned all idea of occupying the 
house as a residential house and not the state in which the house is. The learned 
Judge further goes on to say that a person may not be able to reconstruct or renovate 
a house on account of poverty and various other reasons but that would not detract 
from its nature as a dwelling house if the family has not given up its intention to use 
it as a dwelling house. In this case there ts evidence that defendants 1 to 5 are 
living in a portion of this house, though as tenants. Under those circumstances 
it cannot be said that the family has ever given up the idea of using it as a dwelling 
house. It is also urged that the mere fact that defendants 6 to 8 are not living there 
would show that they have no such idea. In my opinion, that cannot be an argu- 
ment for holding that it is not a dwelling house. The conclusion of the learned 
Judge that the structure in question is a dwelling house belonging to an undivided 
family is therefore correct. 


The next point argued by the learned counsel is that even though. section 4 
of the Partition Act can be applied to the dwelling house in question, the. site adjoin~ 
ing and surrounding it should not be made the subject-matter of purchase. For, 
it is urged that all that section 4 of the Partition Act lays down is that a member 
of the family being a shareholder is entitled to purchase the plaintiff’s rights only 
in the house and not in the site surrounding. In Kshirode Chunder Ghosal v. Saroda 
Prosad Mitra’, Ashutosh Mookerjee, J., in discussing this question has laid down 
that ° ; i 

“ The term house’ embraces not merely the structure or building but includes also adjacent 
buildings, curtilage, garden, court-yard, orchard and all that is necessary for the convenient occu- 
paan of the house, but not that which is only for the personal use and convenience of the occupier. 

t includes the land on which the structure of the dwelling house stands. Whether a particular 
plot of adjacent land is or is not necessary to the enjoyment of a house is to be determined upon 
evidence.” 

Now, applying the principle enunciated here, we have to see whether the land 
appurtenant is necessary for the convenient enjoyment of the house. The entire 
area including the site on which the house stands is nearly 16,600 square feet and 
the house itself stands on an area of more than 8,000 square feet. That being the 
case, the structure of the house has taken in more than half the area and a mere 
glance at the plan of the locality shows that the lands all round the house are neces- 
sary for its proper occupation. After all the entire area is only about 40 cents 
of which the house itself has taken in about 20 cents. I am therefore of opinion that 
the lower Court is right in directing the plaintiff’s share in the landjalso to be sold to 
defendants 6 to 8. 


The third question argued is with regard to the valuation. Both the lower 
Courts have agreed on that and nothing has b&en placed before me to show that 
that conclusion is wrong or is not supported by acceptable evidence. 


The second appeal fails and is dismissed with costs. No leave. 


K.S. —— - Appeal dismissed. 
i ; 
e © 
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1. A.J.R. #936 Bom. 197. - 3. (1910) 12 G.L.J. 525. 
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IN THE HIGH COURT OF JUDICATURE AT MADRAS. 
PRESENT :—MR. JUSTICE SATYANARAYANA Rao AND MR. Justice RAJAGOPALAN. 
Deivanai Achi and another .. Appellants* 


U. 
R. M. AL. CT. Chidambaram Chettiar and others .. Respondents. 

Hindu Law—Marriage—Validity of—Tests to determne—Rules of procedure for marriage prescribed by 
association of persons—Validity—Legitimacy of children born of marriages conducted contrary to principles of 
law or usage applicable to the parties —Factum valet—Applicabtltty of doctrine. 

If parties who intended to contract a marriage with full knowledge of the rites prescribed for a 
lawful marriage either by the law applicable to them or by the usage of the community to which 
: they belong, deliberately chose some form of marriage not sanctioned by such law or usage, the parties 
could not invoke the doctrine of factum valet or any other presumption in favour of the validity of the 
rite they chose to adopt. ‘There is no authorit¥ of any kind to support the extreme contention that 
a mere agreement followed by a declaration and living together as husband and wife with the exchange 
of garlands and rings are cient to constitute a marriage under Hindu Law. 


Case-law and texts discussed. 

There may be a custom or usage of a particular caste or sub-sect or even of a family modifying 
Hindu Law ; but a usage applicable to an association of persons of different sub-sects of a caste was, 
never judicially recognised. 

A marriage performed according to the rules of an association called the ‘ Anti-Purohit Associa- 
tion’ or according to the sel/-respectors’ cult is not valid under Hindu Law and the children born of 
such marriage are not legitimate under the law. Where a practice, even if obligatory, is not sanctioned 
by long usage, an association of persons of different sub-sects cannot legislate themselves to lay down 
a procedure which could result in a valid marriage. i 


Appeal against the decree of the Court of the Subordinate Judge, Devakottai,. 
dated 28th September, 1948, in O.S. No. 15 of 1947. 

D. Ramaswami Ayyangar and N. K. Ramaswami Ayyangar for Appellants. 

T. M. Krishnaswami Ayyar, S. Thyagaraja Ayyar and A. Balasubramaniam for Res- 
pondents. =! 57 

The Judgment of the Court was delivered by 

Satyanarayana Rao, ¥.—This appeal arises out of a suit for partition by the first 
plaintiff for himself and on behalf of his two minor sons, plaintiffs 2 and 3 by the 
grd defendant. The first defendant is the widow of Alagu Chetti, son of the first” 
plaintiff by his first wife, Nachiammai. Alagu Chetti died on the 15th of April, 
1942. ‘The second defendant is the minor son of Alagu Chetti by the first defendant. 
The first plaintiff, after the death of Nachiammai, married Valliammai as his second 
wife. She however died leaving no ‘issue early in 1934. On the 14th of July, 1934, 
there was a marriage function between the first plaintiff and the third defendant 
according to what is described as the suyamartyathai cult or the self-respectors’ cult 
under the auspices of Purohit Maruppu Sangham or Anti-Purohit Association. 
The third defendant was a widow of Reddi caste at the time, while the plaintiff is a 
Nattukottai Chettiar by caste. Soon after the marriage function, they lived for 
sometime in Kottaiyur in the family house. Thereafter, the first plaintiff and the 
third defendant Went to Malacca, where the first plaintiff was carrying on business. 
The second plaintiff was born on 7th February, 1936, at Malacca. They returned 
to India later and a female child wag born to them on 15th April, 1940. They again 
went back to Malacca in 1941 and they could not return to India till 1946 owing to 
Japanese war. But during their stay at Malacca on 15th February, 1942, third 
plaintiff was born and another female child was also born on 1st November, 1945. 

The plaintiffs claimed in the plaint a partition by metes and bounds of the 
properties specified in Schedules A to D and D-r and for the allotment of 
3/4th share to them. There is also a prayer to direct the first defendant to 
account for the jewels and cash mentioned in C, D and D-r schedules, 
which, according to the plaintiffs’ case, were in the possession of the first defen- 
-dant. Items 1 to 12 of the D-schedule, were, according to the plaintiffs, 
left in the custody of tht first defendant and her husband for family use and 
items 13 to 22 of the D-schedule and all the jewels. mentioned in the C 


* Appeal No. 446 ot 1949 -nd es 2oth August, 1953. 
C.M.P. No. 3507 of 1961. : 
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schedule were entrusted to them for safe custody when they left for Malacca. They 
were all kept in a safe by the first plaintiff in the presence of the first defendant and 
her husband with a list and the safe was locked with Aligarh lock with four keys, 
of which one was retained by the first plaintiff and the others were delivered to the 
efirst defendant and her husband. But when they returned from Malacca, after the 
death of the first defendant’s husband, when the safe was broken open, they found 
the safe empty. When the first defendant was demanded to produce the jewels, 
she produced two boxes before mediators from her separate room containing some 
of the jewels mentioned in the C and D schedules, specified in paragraph 7 of the 
plaint. As regards the rest, she said that she did not come into possession. It is on 
this basis that an account of the jewels and cash in schedules C, D and D-1, though 
there is no specific allegation in the plaint regarding D-1 schedule, was claimed. It 
was also prayed that Rs. 10,000 should be set apart to the two daughters of the first 
plaintiff by way. of marriage provision from out of the joint family property and a 
Commissioner should be appointed fordivision of the immovables. Schedule A 
to the plaint consists of two items of immovable property, Schedule B of silver 
vessels and schedule C contains a list of jewels, which had fallen to the share of the 
first plaintiff at the partition effected between him and his brother on 14th November, 
1924, as per the partition lists. Schedule D contains particulars of the jewels made 
in the family by the first plaintiff after the said partition. Schedule D-1 consists of 
two items—sovereigns 25 and cash Rs. 1,000. 


The suit was contested by defendants 1 and 2. The plea of the defendants 
was that there was no valid marriage between the first plaintiff and the third defen- 
dant and the issue of that union were not legitimate, that, therefore, the plaintiffs 
were not entitled to more than a half share in the family properties, and that there 
was no need for making provision for the marriage expenses of the illegitimate 
daughters òf the first plaintiff. The defendants also denied the removal of the 
jewels alleged by the plaintiffs and claimed C and D schedule jewels to have belonged 
to the second defendant’s grandmother Nachiammai. They, in their turn, alleged 
that the first plaintiff and the third defendant fraudulently removed and secreted 
many of the jewels, and silver vessels of the joint family. Immediately after the 
filing of the suit, a Commissioner was appointed to take an inventory of the jewels, 
etc., in the possession of the first defendant and there were 44 items, 27 items as 
per list : and 17 items as per list 2 in the inventory prepared by the Commissioner. 
The inventory list is Exhibit A-108 and the report of the Commissioner is Exhibit A- 
109. The defendants also claimed that some more properties belonging to the joint 
family should be brought into the hotchpot, which were omitted by the first plaintiff 
in the schedules attached to the plaint. Schedule I appended to the written state- 
ment specifies the immovable properties, Schedule 2 silver vessels, Schedule 3 
jewels, Schedule 4 movable properties belonging to the joint family and Schedule 
5 contains jewels exclusively belonging to late Alagu Chettiar’s mother, Nachiammai,. 
which should not be included in the partition as they belong exclusively to the 
second defendant. Schedule 6 contains a list of the jewels of jot Chetti, which 
belong exclusively to defendants 1 and 2 and schedule 7 relates to the jewels belong- 
ing exclusively to the second defendant. Besi&es these claims some other matters 
were also brought into the controversy in the suit by the written statement. 


It was claimed that Nachiammai’s stridhanam and seer murai which constitute- 
her separate property amounting to Rs. 50,000 came under the control of the first 
plaintiff as trustee for her. The first plaintiff should be directed to account for that 
amount. It was further claimed that the business in Malacca carried on by the 
first plaintiff under the vilasam of R. M. AL. ST. in partnership with his divided 
brother also belongs to the joint family. As the first plaintiff was in charge of it, 
he should account for the assets of the said partnershfp to defendants 1 and 2. ‚The 
vevu and other gifts made by the first defendant’s parents, which constitute her 
stridhanam Popen) and which came into the possession ofthe first plaintiff accord-- 
ing to the custom of the community and which was Weposited with him for improve- 
ment, should also be accounted for in this suit. It was also complained that the first” 
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plaintiff gave no varusha bogam for the family of defendants 1 and 2 either during 
the lifetime of Alagu Chetti or after his death, as he was bound to do for the living 
expenses of defendants 1 and 2 and Alagu Chetti and that he should, therefore, be 
directed to pay the amount. 


The plaintiffs filed a reply statement in answer to the allegations made in the” 
written statement regarding the validity of the marriage and other matters pertaining 
to the Malacca business, jewels, silver vessels and other items of immovable property. 


As many as 17 issues were framed in the suit by the learned Subordinate Judge 
-covering the contentions between the parties. He held that there was no valid 
marriage between the first plaintiff and the third defendant and that the children 
were illegitimate. He, however, found that even on that footing,the plaintiffs were 
‘entitled to 3/4th share as illegitimate sons of a permanent union. In the case of 
Sudras, it was open to the father at the time of the partition at his choice to give to 
his illegitimate sons by a permanently kept concubine a share, which option was 
-exercised during the course of the suit by the father the first plaintiff through his 
vakil. He found that the Malacca business was joint family business and that the 
two items of immovable property acquired from out of those assets and described 
in schedule 1 to the written statement were properties of the joint family in which 
the defendants were entitled to a share. He refused, however, to give any relief 

ing the Malacca business as the Court had no jurisdiction but he found that 
they were entitled to a declaration, as the firm was dissolved and that defendants 
1 and 2 were entitled to a share in the assets of the Malacca firm, obtained by the 
first plaintiff on partition with his brother. Regarding the stridhana money of 
Nachiammai, his finding was that the account was settled by Alagu Chetti during 
his lifetime and he granted a receipt Exhibit A-89 for the balance due in respect 
of it which was Rs. 13,189-11-g with interest. ‘This he declared to be a debt of the 
‘entire family, which was payable by the family to the second „defendant. The 
amount claimed under varusha bogam was refused as there was no demand for it 
before and that there was no legal basis to direct payment of any amount. It was 
also proved by the evidence that the first defendant has been getting some income 
from the family properties during that period. Regarding the Stridhanam amount 
-of the first defendant, he found that except for the amount, covered by the hundials, 
Exhibits B-7, B-g, B-10 and B-11, which was proved to have been received by the 
first plaintiff, there was no basis for directing an account against the first plaintiff 
in respect of it. He rejected the claim of the first defendant in respect of the hundial, 
Exhibit B-8, dated 28th May, 1928, drawn by the first defendant’s father in favour of 
the first plaintiff with the vilasam of RM. AL. ST. AL. ST. for Rs. 3,501 for mami- 
yar saman (mother-in-law’s property) on the occasion of the first defendant’s marriage 
‘on the ground that the amount of the hundial belonged to Nachiammai and that 
there was no proof that the amount still remained unpaid when Nachiammai died. 
There being no dispute regarding schedule A and schedule B properties a division 
was directed. Buft as regards the other schedules C, D and D-1 and the schedules 
appended to the written statement as well as the items covered by the inventory 
his finding in paragraph 88 of the pigment was this : that all the items mentioned 
in the Commissioner’s inventory were joint family properties, that the first defendant 
should account for all the items of the D-schedule, which were not included in 
the inventory and that the first plaintiff will have to account for all the items in 
the plaint C and D-1 schedules, which are not found in the inventory. He directed 
that it should be ascertained during the partition proceedings whicb of the items in 
the inventory list corresponds to the items in the plaint C and D schedules. 


The appeal is by defendants 1 and 2 in respect of the matters found against them 
-and there is a memorandum of cross-objections by the plaintiffs and the third defend- 
-ant in so fanas the findings; aré against them. Thus, the appeal and the memoran- 
-dum of cross-objections panay cover the entire controversy, which the learned 
‘Subordinate Judge had to deal with but, in the arguments before us, the question 
seriously disputed and ably argued by counsel on both sides was one concerning 
“the validity of the marriage between the first plaintiff and the third defendant. 
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The other point, which was canvassed by the appellants, was whether the learned 
Judge was justified in granting a decree for 3/4th share to the plaintiffs on the footing 
that plaintiffs 2 and 3 were the illegitimate sons of the first plaintiff. ‘The dispute, 
however, regarding the schedules and the items and other matters was very much 
narrowed down during the arguments before us. The principal question for consi- 
deration, therefore, is whether there was a valid marriage between the first plaintiff 
and the third defendant. 


It is for the first time that an interesting question of this nature affecting the 
right of the dissentients from orthodox Hindu religion and law to lay down their 
own code for marriages comes up before this Court for consideration. The entire 
field concerning the requisites of a valid marriage under Hindu law was covered 
and canvassed before us by counsel on both sides. At the time of the marnage 
on 14th July, 1934, the first plaintiff was a widower having lost two wives in succes- 
sion and he was a Nattukottai Chettiar. The third defendant was a widow 
of the Reddi caste. The first plaintiff made attempts at the time to marry a girl 
of his own community but the girl’s parents demanded large sums of money. He, 
therefore, joined the Purohit Marruppu Sangham or Anti-Purohit Association four 
months before the marriage. He did not like, as he wrote to his son, to marry in 
the Chetti community and thought of a mixed marriage. The choice fell upon the 
third defendant and the function was claimed to be in accordance with the self- 
respectors’ cult. The self-respectors, it is in evidence, belong to the Anti-Purohit 
Association and only Hindus are allowed into its fold. It was started recently, the 
first marriage having been performed according to that cult in 1929. Unfortu- 
nately, there is no definite evidence regarding the objects of the cult and the prin- 
ciples on which the associatiqn was founded. Though it was admitted by P.W. 9 
that there are printed rules of the Anti-Purohit Sangam, they were not produced. 
We asked Itarned counsel for the plaintiffs to produce the rules of the said Sangam, 
if they were avaflable at least in this Court and for that purpose we gave him an 
opportunity as we were prepared in the interests of justice to admit as additional 
evidence those rules, if produced, but the learned Counsel expressed his inability 
to produce them. P.W. 9 who took a leading part in this movement and was 
associated perhaps as its Secretary from its inception, described tht procedure adop- 
ted in such marriages. The President and Secretaries are elected from among 
the members for this Anti-Purohit Association. The President and the Secretaries 
will issue invitations, to quote his words : 


“ mentioning the names of the bridegroom and the bride and the date, hour and place of marriage. 
Near relations of parties, if any, will also join in the said invitation. ‘The invitations will be issued to 
all notables. Such of them, who could not be present on the occasion would send congratulatory 
messages. On the fixed day, at the fixed hour, in the presence of the gathering, where some leading 
person will preside, the bride and the bridegroom will be introduced to the audience. Then in the 
presence of the entire gathering the bride and the bridegroom will exchange garlands and rings. They 
will read a special form declaring fidelity to each other and to share equally in all joys and sorrows of 
each other. Such a declaration would be printed and circulated among a those present at the 
marriage. Congratulatory messages received would be read. There will also be speeches congratu- 
lating the parties concerned. Then there will be a dinner. The factum of marriage would be 
communicated to all papers with the photos of the partigg concerned.” 


In his chief-examination, hestated that inter-caste marriages, meaning inter-sub-caste 
‘marriages, even if the woman be a widow, were recognised by his community, 
i.e., the Nattukottai Chetti community. He says further that there is no fixed rule 
< that such and such things should be observed for the celebration of a marriage” 
in their community. In the whole of his deposition, he does not- claim that.the 
observance of any of the formalities at the time of the marriage was made obligatory 
‘by the rules of the Association. The object of the self-respectors’ cult or the Antt- 
Purohit Association, according to this witness, was tẹdo away with practices, which 
according to them, were meaningless. ‘The first plaintiff, P.W. 8, however, deposed 
that the important thing in such marriages is to make it known at a meeting of many 
* péople’ tHat’a pair had become man and wife, that garlands and finger-rings were 
to’ be ‘exchanged and’ that the declaration ‘contained “in Exhibit A-2 must be read, 
out. He does not, however, state why those were considered necessary, and whether 
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the rules of the Association made the observance of these things obligatory. It may 
be a laudable object to simplify the procedure applicable to marriages laid down 
by the Sastras and custom. But whether an association of persons of different sub- 
sects can legislate themselves to lay down a procedure which results in a valid union 
between two spouses is a question, which requires deeper consideration. In this® 
case it has also to be assumed that there is no obligatory procedure laid down hy the 
Association itself, even if it is open to it to lay down such a procedure to bring about 
a valid marriage. Custom or usage in the present case is out of the question as the 
Association was started recently, and the practice, even if it is obligatory, was not 
sanctioned by long usage apart from the question whether a conglomeration of 
persons drawn from different sub-sects of a caste could start a usage of their own so 
as to modify or alter the law laid down by Hindu Sastras. There may bea custom 
or usage of a particular caste or sub-sect or even of a family modifymg Hindu law 
but a usage applicable to an association of persons of different sub-sects of a caste, 
so far as we are made aware, was never judicially recognised. 


The learned counsel for the plaintiffs attempted to sustain the validity of the 
marriage on more than one ground. The extreme contention put forward was 
that in the case of a non-regenerate class (Sudras) all that is necessary to constitute 
a valid marriage is proof of an agreement or consensus ad idem between the spouses 
to enter into marital union and the expression of such an intention in some unequi- 
vocal and definite form. It is claimed that it is the right and privilege of a dissen- 
tient sect to cut itself away from the general orthodox community and to constitute 
a separate class of Hindus with power and authority to te marriages among 
themselves in a form and a method prescribed and follo by themselves, for it is 
said that all that was not prohibited by Hindu law should be deemed to have been 
permitted. It was strenuously argued and seriously maintained that in, the case of 
Sudras, no religious ceremony was necessary for a marriage, if it, conforms to any 
one of the eight forms of marriage recognised under Hindu law ; the form adopted 
in the instant case conforms to the Gandharca form of marriage and no religious 
rites are prescribed for it in the case of regenerate classes even and there was no 
need for them in the case of Sudras : all that is necessary for this form of marriage 
is an agreement between the two spouses which is the outcome of love, and if this is 
satisfied the legal nexus springs and the marital tie becomes indissoluble ; in other 
words it brings about between the two the status of man and wife. Learned counsel 
for the plaintiff, however, recognised, somewhat illogically, that mere agreement 
alone between the parties may not be sufficient but might require implementation 
by the declaration or the observance of a form as evidence of the agreement. It 
was also faintly suggested on the strength of a passage from Banerjee’s “ Marriage 
and Stridhana ” 5th edition, page 111, that even under the strict Hindu law, the 
observance of religious rites was merely of an evidentiary value and was not an 
integral and essential part of the samskara. 

@ 


Marriage as an institution was recognised by all civilised nations from very 
early times. Its utility to bring apn a settled life in an organised society cannot 
be gainsaid. Some considered iage as a purely civil contract, while others 
treated it as a religious institution. In Lindo v. Belisario, Sir William Scott, J., 
summarised the legal conception of marriage as he understood it in these words : 


“ The opinions which have divided the world, or writers at least, on this object, are, generally, 
two. It is held by-some persons that marriage is a contract merely civil, by others, that it is a sacred, 
religious, and spiritual contract, and only to be so considered. The jurisdiction of the Ecclesiastical 
Court was founded on ideas of this last described nature ; but in a more correct view of this subject, 
I conceive that neither of these opinions is perfectly accurate. According to juster notions of the 
nature of the marriage contract, it is got merely either a civil or a religious contract; and, at the present 
time it is not tg be considered as originally and simply one or the other. It is a contract according to 
the law of nature, antecedent to civil institution, and which may take place to all intents, and purposes 
wherever two persons of diffefent sexes engage, by mutual contracts, to live together . e . s e > 





I. (1795) 1 Hagg. Con. 216 at pp, 230, 291 and 232: 161 E.R. 530, 
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It camot be a mere casual and temporary commerce, but must be a contract at least extending to 
such purposes of a more permanent nature, in the intention of the parties ‘The contract, thus formed 
in the state of nature, is adopted as a contract of the greatest importance in civil institutions, and it 
is èd with a vast variety of obligations merely civil. Rights of property are attached to it on 
avery different principles in different countries—In most countries it is clothed with religious rites, 
even in rude societies, as well as in those which are more distinguished for their civil and religious 
institutions.” 

The Hindu conception of a marriage is that it is a samskara, a purificatory cerce- 
mony prescribed by religion. The English word “sacrament”, whieh is very 
often used as interchangeable with samskera, may not accurately bring out the 
import of the sanskrit word. 

‘The word sacrament has had a varied history and is full of associations likely to mislead. The 
Sanskrit word simply means a purificatory ceremony prescribed by religion. It suggests no idea of 
obligation or indissolubility. Whether the Marriage relationship can be annulled or not would depend 
not upon its falling within the denotation of the word samskara but upon express texts.” ~ [Per Sir 
P. S. Sivaswami Ayyar, at page 630, 1 M.L.J. reprint Vol. 1, page 491 ]. 

Marriage is a necessary samskara for all Hindus who do not choose to remain perpe- 
tual Brahmacharis or Sanayasins. The Dharamasastras divide the life of a Hindu 
into four asramas, Brahmacharya, Grihastha, Vanaprastha and Sanyasa, A Hindu 
cannot but be in one of the four asramas during his life. He cannot be outside 
them. Grihasthasrama, the life of a house-holder, however, is praised by the Dharma- 
sastras. For women and Sudras, marriage is considered as an important, if not the 
only samskara, which is obligatory. ‘The samskaras are sixteen in number beginning 
with garbhadhana and ending with funeral rites. There is, however, a divergence 
of opinion among the Smriti writers and commentators as to how many of these 
are allowed to women and Sudras. The better opinion seems to be that most of 
them including marriage should be allowed to women and Sudras. In the case of 
the latter, however, the samskaras should be performed without the utterance of the 
mantra or’sacred text. The above view of marriage received judicial recognition 
in Venkatacharyuli v. Rangcharyulu+, Kameswara Sastri v. Veeracharlu® affirmed in Gopala- ` 
krishna v. Venkatanarasa*, Sundarabai v. Shionarayana*. 


Marriage is a samskara for the man as well as the woman of the Sudra caste 
also. Marriage in Hindu law is not a mere contract. It is the rite of marriage 
which creates the indissoluble religious tie between the husband and wife. It is 
necessary to examine whether to constitute a valid marriage under Hindu law, 
ceremonies are essential and, if so, whether it is obligatory for the Sudras to observe 
such ceremonies. It was maintained at one stage of the arguments by learned 
counsel for the plaintiffs that even in-the case of regenerate classes, i.e., dwijas (Brah- 
mana, Kshatriya and Vaisya), the observance of ceremonies is not essential to 
bring about a valid union between a man and a woman and that the ceremonies 

‘ were utmost only of evidentiary value. 


Smriti writers describe eight modes, which are usually described as forms 
of acquiring a wife. They are Brahma, Daiva, Arsha, Prajapatya, Asura, Gand- 
dharva, Rakshasa and Paisacha. A description of these eight modes is found in 
Manu III-27-34 (S.B.E.). A similar description is also found in the other smritis. 
It is unnecessary to quote the text of Manu asét is cited in the latest edition (11th) 
of Mayne’s “Hindu Law” at page 120. In the first four the essence of the marriage 
is the transfer of dominion by gift ae by the proper guardian for the 
marriage. The transference therefore of the dominion over the girl is by the parent 
to the bridegroom by gift. In the Arsha rite, no doubt, there is a small consideration 
for the giving of the girl but it is so insignificant that it may be ignored and may be 
treated as not forming the consideration for the transfer of the dominion over the 
girl. In the Asura form, the dominion is acquired by purchase, while in the Ghandharva 
form it is the mutual agreement of the maiden with her lover. In the Rakshasa 
ferm, the dominion is obtained by force, while in thé Paisacha form, it is obtained by 
stealth. There is a well-known division of these eight into approved and unapproved 
LO o nn eee 


r. (1890) 1 M.L.J. 85: LL.R. 14 Mad. 316. 273 (F.B). 
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forms. Manu prohibited the Asura and Paisacha forms of marriage, for all varnas 
including Sudras. The first six in the order enumerated .by Manu are lawful for a 
. Brahmana, the four last for a Kshatriya and the same four except the Rakshasa 
for a Vaisya and a Sudra. 


According to Manu, therefore, the Gandharoa form is common to all the four 
castes. We have referred in particular to this form, as it is claimed that the marriage 
in the present case was in the Gandharva form and, therfore, valid. It becomes 
necessary therefore to pay particular attention to the Gandharva form of marriage and 
its essentials. 


It may be observed that in none of the Smritis are the' ceremonies requisite for a 
Marriage prescribed. Yajnavalkya describes the qualifications necessary for a 
bride in Achara Adhyaya-3-52 as follows : 


afaginaad zaoni fa-qaka | 


aaeaqaat arangos aad | 
which is translated as follows : 


“ without breaking (the rule) of studentship, let him marry a woman with auspicious charac- 
teristics, who has not belonged to another man, who is lovely, who is not a sapinda and who is younger 
(than himself).”” (Translation of Shrischandra Vidyaranyamitakshara, page gr). 


The direction ‘‘3a%q 7? (Udvahait) (i.e) let him marry. According to. 


what? It can only be according to the rules laid down in the Grihyasutras followed 
by the parties. 


The Srauthasutras prescribe the procedure for performing ishti while the Grihya- 
sutras relate to the procedure for performing ceremonies relating to domestic life. 
Dr. Jolly in his “ Hindu Law and Custom, Tagore Law Lectures” (1428 edition) - 
‘ at page 118, points out that: s 

“ The Smritis do not deal with the actual nuptial ceremonies because these things properly belong 
to the sphere of the Grifyasu:rat, which deal with the particular usages of the different Vedic schools 
Thus in Kamas, 228, too it is said that the sacrifice into the fire on the occasion of the marriage ceremony 
should be performed yathasmriti which is explained in the commentary by Svagrhpaprokiavidhina. Yet 
occasional notices of marriage ceremonies in the smritis as well as in the Ramayana and Mahabharatha 
and elsewhere prove that there was a wide consensus of opinion regarding them. Thus the giving 
away of the bride in the midst of festivities to the bridegroom (kanyadhana, sampradhana), the 
dextrarum junctio (Panigrahana) ; the Vedic mantras accompanying these ceremonies (Panigrahani- 
kamantra), the sacrifice into the fire and the three courses round the nuptial fire, the seven steps 
together of the young couple (saptapadi) taking the bride home (vivaha) after which the whole cere- 
mony has been named and other usages were universally observed and may be traced to the vedic 
age and in some parts even to the hoary past of the Indo-Carnatic period and even at the present day 
they are very widely observed.” , 

While dealing with the law concerning men who break the agreement, Manu 

says, ' 


qagan na Aai RZA | 
asi fasi g agar aig: ana ge i 


“The nopia texts are a certain proof (that a maiden has been made a lawful wife) ; but the 


learned should know that they (and the marriage ceremony) are complete with the seventh step (of 


the bridearound the sacred fire).” VIII, 227 (S.B.E.) 

thereby implying that with the saptapadi the marriage tie becomes permanent and 
indissoluble, and that the status of husband and wife springs with the performance 
of panigrahana and saptapadi. Panigrahana and saptapadt are treated, therfore, 
as essential parts of a marriage. This text applies without exception to all kinds of 
marriages and to all varnas or castes. It is a general statement of the religious 
act, which results in the status of husband and wife. Both Manu and Yajnavalkya 
state “ thateonce only a maiden is given in marriage.” 


asia AJAA ARRA ody | 
THE gaiid Aa gat asa | 
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“& Once is the partition (of the inheritance) made : (once is) a maiden given in marriage : (and) 
once does (a man) say ‘I will give’ : each of these three (acts is done) once only.” 
Vide Manu, Chapter IX-47 and Yajnavalkya, Achara Adhyaya, Chapter ITI-65. 
‘That means that the transference of dominion becomes complete and the marriage 
tie or legal nexus of husband and wife is brought into existence once and for all. 


. Asvalayana Grihyasutra, Adhyaya 1, Kandika 6, enumerates the eight kinds of 
marriages and then proceeds in Kandika 7 to state the procedure to be observed at 
the wedding, which implies that the procedure laid down therein applies to the 
eight kinds of marriages but subject, however, to the overriding consideration 
that the customs of the different countries and villages should be observed at the 
wedding. (Volume XXIX, page 166 et seg. S.B.E.). In the 7th Kandika of I 
Adhyaya, 1gth sutra, he describes saptapadi as hereunder : 

' S He then causes her to step forward in the north-eastern direction seven steps with the words, 

‘for sap with one step, for juice with two steps, for thriving of wealth with three steps, for comfort 
with four a for ofispring with five steps, for the seasons with six steps. Be friend with seven steps. 
So be thou devoted tome. Let us acquire many sons who may reach old age.” (Volume XXIX, 
S.B.E. pages 169 and 170). . 
The other Grihyasutras also,adopt more or less the same procedure. See also 
Paraskara Grihya Sutra, 1st Kanda, 8th Kandika, Sutra I (XXIX S.B.E., page 
283). There also saptapadi is described. It is after marriage that a man becomes 
fit to carry on the Garhapatya agni or the sacred domestic fire, 7.e., one from the 
three agnis or sacred fires described as Ahavaniya, Garhapatya and Dakshina agni. 


That until the marriage ceremony takes place, the status of husband and wife 
does not spring can also be gathered from Boudhayana. He states that “if one 
has intercourse with a maiden, who is sleeping, intoxicated or out of her senses 
(with fear gr passion) and weds her afterwards, that is the rite of the Paisacha ”, 
so that wedding js necessary even in the case of Patsachas. Vasishta`says that “if 
a damsel has been abducted by force and not been wedded with sacred texts, 
she may lawfully be given to another man; she is even like a maiden.” 
Vide Vasishta XVII-73 S.B.E. It therefore follows that religious rites are neces- 
sary for all marriages. This opinion is also supported by Mayne’s “Hindu Law” 
(11th edition) pages 127 and 128. ‘The view of Manu receives support also from 
the following texts of Vasishta and Yama. Vasishta says : 

“In connection with the formation of the relation of husband and wife, agreement is first 
prescribed. Then taking by the hand is prescribed. It is said that mere agreement is defective 
and that of the two, taking by the hand is indispensable.” ; 

Yama says: 

“ Not by the pouring of water nor by the words of gift is the relation of husband and wife formed. 
but it is formed by the rite of taking the bride by the hand and when they walk together the seventh 
step.” (Quoted in 14 Madras 316 at 319). 

Basing their opinion on the texts of Manu, Vasishta and Yama, it was held in 
Venkatacharyulu v. Rangacharyulu1, that the religious ceremony becomes complete 
when the saptapadi is performed. 


Reliance, however, was placed in the course of the argument on Manu V-152 
where it is stated : 


agem aagi agaat STÀ | 


TITS ANRT IZI HARNA |l 


“For the sake of procuring good fortune to (brides) the recitation of benedictory texts. 
{svastyayana) and the sacrifice to the Lord of Creatures (Prajapathi) are used at weddings ; but the 
betrothal (by the father or guardian) is the cause of (the husband’s) dominion (over his wife).”’ 
From this it is urged that religious rites are not essential and that this text is in direct 
contradiction to what is stated by Manu in Chapter VII$-227. As Kulmka Bhatta 
states, this text is not intended to contradict what is satedgin the 8th Chapter but 
_is only intended to declare that after the Kanyadanaeand the acceptance of the gift 





1. (1890) 1 M.L.J. 85: LLR. 14 Mad. 316 atgig. 
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without the observance of the nuptial rites, the girl becomes subject to the rights 
and control of the husband but she does not acquire the status of a wife until 
saptapadt is performed as required by Manu VIII-227. 


qaga: TTA Talal aWaMRAR ala garagah aay aVeMensye 
sagna | and AAAA gm: | ag aed aaa Aart Fist g 
Gan Aak: aaa oe? gA agda RU ANANT: N | 


‘The opinion of all the text-writers including Colebrooke and Strange and the modern 
writers agrees with the view that saptapadi is necessary for bringing about the status 
of husband and wife. See also “ Hindu Law of Marriage and Stridhana” (5th 
edition, by Sir Gooroodass Banerjee, pages 105 to 109.) A 

The learned counsel for the first plaintiff contended that at least in the case of 
Gandharva marriage, the ceremonies are not essential and that all that is required 
is an agreement between the maiden and her lover to live as husband and wife 
“The definition of Gandharva marriage in Manu, Chapter 3-32 is 


TS AFAKA: KAII RA F | 
aga: a g AZA Aga: Kakaa: | 


“ The voluntary union of a maiden and her lover, one must know (to be ) the Gandharva rite 
which springs from desire and has sexual intercourse for its purpose.” 


Yajnavalkya defines the Gandharoa form of marriage as a marriage by mutual 
consent and Vijnaneswara adds that Gandharva marriage takes place through the 
mutual love of the parties. On this Balambhatta in his commentary on Mitak- 
shara states : $ 


aria vrata qa aai ade | aign- 

Rad uzna: | qa Raas qaa Aad 0” gA Raa dary 

quaua far ala g aia AAs: | aga alasaaameat (A7. 101 103) 
6 asrga Hal AI a AET | 


aay Aaka aa arar ada ar ti’? Aà 


“In the case of Gandharva and other rites of marriage, in order to constitute the legal status 
of husband and wife, there must be ormed the ceremonies of homa and all the rest up to sapta- 
padi. As in the Grihya Parisishta: e four forms of marriages, Gandharoa, Asura, Paisacha and 
Rakshasa, though consummation may have taken place before, yet after it the koma ceremony must 
be performed. If such homa, etc., ceremonies are not performed, then the girl so seduced or forcibly 
taken away, etc., may be given away in marriage to another, according to the following text of 
Boudhayana (iv. i-1g) and of Vasisthta (XVIII. 73). ‘ Ifa damsel has been abducted by force and 
not been wedded with sacred texts, she may lawfully be given to another man; she is even like 
a maiden.’ ” 


Vide Yajnavalkya Achara Adhyayg, page 128—Siris Chandra Vidyarnava edition. 
Though Balambhatta may not be a recognised authority in Madras, as the opinion 
is based upon the text of Boudhayana and Vasishta and is also in consonance with 
the opinion of other writers, there is no reason to reject his view on the ground that 
Balambhatta is not an authority in Madras. Parasara Madhaviyam referring to 
Devala’s text states that : 
“ there need not be any doubt as to the status of husband and of wife being established in the 
forms of marriage beginning with the Gandharoa for want of (the ceremony of) going round seven 
steps, etc., for though these (ceremonies) are absent before taking (the bride) they take place subse- 
quently. So says Devala: ‘In the Gandharoa and other marriages, the marriage ceremony should 
be performed, again in the presgnce of the fire, by all the three castes, when he (the bridegroom) is 
able.’ Alsoin Grihya Parisishta : ‘In the Gandharva, the Asera and the Paisacha and in the Rakshasa, 
the meeting takes place firsef the koma (sacrifice) is ordained subsequently.” If the homa be not per- 
formed, the status of wife (does) not arise. Hence Vasishta and Boudhayana quote the same 
e texts already referred to.” ‘ 


See translation sof Parsara Madhaviya, at page 641, 1 M.L.J. 
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Medhathithi commenting on Manu, Chapter VIII-227 also is of the same 
“Opinion. He says: - 
“ Dara means wife. The mantras used in the ceremony of wedding create a wife. The sacra- 
ment becomes complete by the use of those mantras. The twice-born alone can use mantras, As 
-regards the marriage of a Sudra, in his case there are no mantras but other rites apply excluding the 
mantras. Therefore mantras must be taken as a distinctive feature of the ceremony called marriage. 
‘These mantras attain completion on the seventh step.” 


“ If a Sudra lays the sacred fire as it does not thereby become the Ahavaniya fire, so if a person 
marries a Sapinda girl, there may be the burnt offering, yet there would be no marriage.” 
Nirnaya Sindhu of Kamalakara Bhatta (the text and the translation of Nirnaya Sindhu 
relevant to the portion of the judgment are collected in Appendix I to this judgment) 
also supports the above view. According to him even in Gandharva and other 
.forms of marriages pouring of water as confirmatory of a gift 1s insisted upon by 
Yama. In that context Yama says: 

“A man is not to be called the husband of a girl merely by pouring water in his hand or by declar- 

ing him her husband. But only by panigrahana ceremony (catching hold of the hands of the girl) 
and having taken seven steps with her.” 
Devala’s text is also quoted but his opinion regarding which of the three classes 
are eligible for the Gandharva ‘marriage is not accepted by all. He then refers to 
Parisista of Parasara Madhaviya and quotes the text already referred to and after 
referring to the texts of Vasishta and Boudhayana he raises the question; “Ifa 
girl is not married with the chanting of mantras, she may be given to any other 
person in any kind of marriage.” In that case what is the necessity when the girl 
is carried away by force, to make a special mention that in Rakshasa and Patsacha 
marriages she may be given to another man?” and replied as follows : 

“A girl who does not accept the man who carried her away by force, as her husband, may marry 
again and it is immaterial in those marriages whether she is purified by samskara or otherwise.” 
Narada as quoted in Madanaparyata : 


“ The mantras fo» marriages are considered to be essential to make a girl a wife and the seventh 
-step taken along with that girl is the culmination of that ceremony.” 


The same is said in Aparaka and Smritichandrika also. 


Apart from the views of the commentators above referred to, Priyanath Sen 
who was an erudite scholar and met with an untimely death and whose talent 
was appreciated and expressed by Sir Ashutosh Mukherjea in the introduction to the 
“General Principles of Hindu Jurisprudence ” (Tagore Law Lectures, 1909) 
refutes in the first instance the view expressed by Mayne in Hindu Lawand Usage, 
(earlier edition) that some of the forms of marriage under Hindu Law are only euphe- 
misms for seduction and rape. After pointing out that Mayne’s assumptions were 
-entirely unfounded and were not warranted by anything in Hindu Law, he points 
‘out that Mayne’s views proceeded on a total misconception of the fundamentals 
-of the Hindu Law of marriage. He concludes that religious ceremonies are essen- 
tial in whatever form the marriage may be after quoting the opinion of Madhava- 

a and the text of Devala. To the question raised “ Why Hindu lawgivers 
-should have sanctioned the marriage of a girl obtained by use of force or fraud, the 
answer given by the learned lecturer at page 270 is: 


“ To this question an answer would at once suggest i@elf to those who understand anything 
about the Hindu sentiments regarding female chastity ; a woman should not only be free from stain 
but free from all suspicion of any stain ; a suspicion that she may have known another man even 
-against her inclination mught dissuade many people from afterwards marrying her ; hence the 


re ment that the wrong-doer should in such a case afterwards duly perform the marital rights 
aed take her as his wife. So Madhavacharya points out that ‘if the ceremonies are not 
performed, the marital relationship does not arise.” 
‘This view is also supported, says the learned author, by Vasishta and Boudhayana. 
He then concludes : 

“ After this if anybody says that the recognition of marriagesgzives a premium to the use of force 
‘or fraud, I shall recommend him to read the severe penalties prescribed by the Hindu „Law agajnst 
‘the culprit who becomes guilty of such transgressions.” F 
‘From the above examination of the Smritis and comment&ries, it is obvious that 
there are really two essential elements necessary to corfstitute a valid marriage under 
‘Hindu Law according to Shastras; one a secular element, viz., gift of the bride or 
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Kanyadhana in the four approved forms, the transference of dominion for considera- 
tion in the Asura form and mutal consent or agreement between the maiden and 
the bridegroom in the Gandharva form. These must be supplemented by the actual 
performance of the marriage by going through the form prescribed by the Grihya- 
sutras of which the essential elements are panigrahana and saptapadi. In the case df 
Rakshasa and Patsacha forms also, there should be a marriage rite in the forma pres- 
cribed by the Shastras. ‘This is the religious element. Both the secular and the 
religious elements are essential for the validity of a marriage. The Gandharoa form 
of marriage is no exception to the rule. 

As pointed out in the Asvalayna Grihyasutras, the form of marriage prescribed 
by the sutas is subject to modification by custom or usage. The Courts have gone 
to the length cf holding that even saptapadi and panigrahana may be dispensed with by 
custom or usage. It is unnecessary to consider whether this view is correct or not. 
If the community to which the parties belong has modified by long established 
usage the ceremonies prescribed by the Skastras and has adopted new forms and 
new conventions, they must be recognised by the Courts. But the essentiak 
requisite for recognition of such a custom is that it must be sufficiently ancient and: 
definite and the members of the caste or sub-caste or family must recognise it as. 
obligatory. It should not be left to the will of the caste or sub-caste to alter them at 
their will and pleasure, for the essence of custom or usage is that it is an ancient one 
recognised and adopted by the caste and has certainty about it. In the present 
case, taking the sub-caste of the first plaintiff, it has been found on the evidence by 
the learned trial Judge that the form of marriage recognised by the Chettiar com- 
munity is more or less the same as that observed by the regenerate classes. There 
is the tying of the tali or tirumangalyam, the agreement, the homam in which 
mantras are recited by Brahmins and all these are treated as essential requisites 
for a valid marriage. Similarly in the case of Reddis to which community the- 
third defendant belongs, the homa is done by Brahmins in the presence of the couple, 
and there are other observances which have been found by the learned Judge as 
forming part of the custom. The correctness of the findings in paragraphs, 14, 15 
and 16 of the judgment of the learned Judge has not been questioned before us. 
We must, therefore, take it as found by the learned Judge, that the Nattukottai 
Chettiar and the Reddi communities observe their respective customs as essen- 
tial requisites, for a valid marriage. 


It wil be convenient to deal here with the contention raised on behalf of the 
contesting defendants that the Gandharoa form of marriage is obsolete. On this. 
point, it is true there is a divergence of opinion among the text writers and also in 
decisions of Courts. But this Court in Brindavana v. Radhamant1, did nct treat it 
as obsolete. On the contrary, it was pointed out that the opinion of Sir William 
Macnaughten that 


“ The Gandharva marriage is only one of the eight modes for the legalising of which no ceremonies 
are necessary and that all that is required to establish is mutual cohabitation preceded by a recipro- 
cal emorous agreement,” 

is erroneous, for, according to Hindu texts, the religious element was as indispens= 
able to a valid Gandharva marriage as the secular element. Reliance was ad 
upon a test of Devala and also the opinion of the compiler of Vyavastha Chandrika 
and of Colebrooke. On this ground, it was held, accepting the evidence of the 
ninth witness in the case and the text of Devala, that the marriage in that particular 
case was not contracted in the prescribed form and that the intention to consti- 
tute the relation of husband and wife, which the observance of that form is designed 
to indiçate, was wanting, and therefore, there was no valid marriage. Very recently 
the Patna High Court in Kamani Devi v. Kameshwar Singh?, considered the question: 
elaborately and expressed the view that the. Gandharva form of marriage was not 
invalid according to the Mitlila school of Hindu Law and was available even to 
Brahmins.* It was held that, for this form of marriage, nuptial rites and cere- 
monies including hom# and sapiapadi were necessary. 


eee 
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There are certain obiter dicta in Viswanathaswami Naicker v. Kamu Animal}, that 
marriage in that particular community to which the zamindar belonged was not 
shown to be valid and that proof was necessary that it was in vogue. It was assumed 
in Maharaja of Kolhapur v. Sundaram Tyer®, that the Gandharva form of marriage was 
obsolete. The Allahabad High Court in Bhaont v. Maharaj Singh®, condemned this 
form of marriage in streng terms by describing it as nothing more or less than con- 
cubinage and that it had become obsolete as a form of marriage. The learned 
Judges however did not refer to any of the texts and the opinion of the text writers 
on this question. Ina later case in the same Court, Kishen Dei v. Sheo Palian4, Daniels, 
J., observed at page 139 as follows: 

P “ Gandharva is one of the three most primitive and is more than the unregulated indulgence 
of lust”, 
and he rested his opinion on the decision in Bhaoni v. Maharaj Singh3. He did not 
however stop with those observations but used rather strong language in con- 
demning this form of marriage, for he stated at pages 139 and 140 : 

“To identify modern forms of marriage, such as those pro by Dr. Gaur’s Marriage Bill or 

allowed by the Hindu Widows Remarriage Act with this primitive and obsolete form would be his- 
torically unsound and socially reactionary.” 
In support of this view, he cited a passage from Mayne’s Hindu Law, 8th edition 
(page 100). It is to be regretted that the learned Judge should have, without con- 
sidering the authorities bearing on the question, Gdid in such strong language 
in condemning this form of marriage. In the first place, it is wrong to have assumed 
that it is an unregulated indulgence of lust, overlooking the fact that even when by 
mutual agreement the parties are brought together in this form of marriage, the, 
performance of the obligatory ceremonies is an essential requisite, and that it brings 
about, when the rites are performed, an indisscluble tie. Among the Smriti-writers, 
Manu considers that this form is not altogether an unapproved form, in the sense 
that the stridhana property of women married in this form devolves upon the hus- 
band’s family and not on the father’s as in the other unapproved forms. Vide Manu, 
Chapter IX-196. It is not stated Why the learned Judge considerefl this form of 
marriage as historically unsound and socially reactionary. There is nothing odious. 
when two persons su: juris man and woman, agree to marry betweep themselves, 
and the choice was their own and not superimposed by the guardian for the marriage, 
and make the tie permanent by going through the marriage rites prescribed by the. 
Shastras. Surely the learned Judge would not have stated that the same would 
apply equally to other societies where the spouses of their own choice enter into a 
marriage tie. ‘The learned author discusses this question at page 129 of the 11th 
edition of Mayne’s Hindu Law and Usage and expresses the view, that it is not 
obsolete, and this opinion is supported by Jagannatha and Gooroodass Baner‘ee, 
“Marriage and Stridhana’’, 5th edition, page 93. The Gandharva form of 
marriage is, according to our view, not obsolete, at any rate, in this State. 


If as held above, the ceremonies are essential for the Gandharva form of marriage, 
the question is whether the same would apply in the case of Sudras. At page 161 
(11th edition), Mayne, it is pointed out that the Mastraic rites observed by the three 
regenerate classes can be and are ordinarily observed by the fourth caste also, either 
with or without mantras and this opinion is based on Kameswara Sastri v. Veeracharlu®, 
Authtkesavalu v. Ramanuja® and Maharajah of Kolahpur v. Sundaram Iyer?. In Kemes- 
wara Sasirt v. Veeracharlu®, Krishnaswami Aiyar, J., who delivered the leading judg- 
ment in the case, collected at page 427 the texts relevant for the decision. The 
parties in that case were Sudras, and he question for decision was whether marriage 
was one of the samskaras or religious rites in the case of Sudras as well as the 
regenerate classes. The authorities cited at page 427 and in the subsequent pages 
undoubtedly establish that for the Sudras the samskarfs are without mgntras. .It 
is unnecessary to cover the same ground once more and &xamine the texts cited in 


I. fo) 24 M.L.J. 271 at 282. 4. (1926) I.L R. 48 All. 36 
2. l 24) I.L.R. 48 Mad. ı. i S, 20 M.L.J.855: FI R.94 Med. 422.] 
g. (1881) I.L.R. 3 All. 738. 
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that decision. We may refer however to a few of the authorities. Balambhatta 
quotes a text of Yama: 


aasa: AAT al ATAT: | 


“ The Sudr must imi i Í i : 
ae hile : k mae ee panes sanctified by the performance of the above rites butswithout 

This is in his commentary on Yajnavalkya, Chapter II-10. See Yajnavalkya 
Smriti by Siris Chandra Vidyarnava at page 18. Parasara Madhaviyya referring 
to sloka 121 of Acharakanda (Yajnavalkya) points out that it imposes on a Sudra 
the duty of offering every day the five sacrifices, which all persons belonging to the 
twice-born classes have daily to perform, but that the mantra called namaha should 
be pronounced. The five sacrifices, which a dwija must daily offer, are mentioned 
in sloka 102 of Acharakanda, t.e., the great sacrifices to the bhutas, the manas, the 
Gods, the Brahma and men. Vide 1 M.L.J. 70 (Reprint 1 M.L.J., pages 66-67), 
where the translation of Parasara Madhaviyya is given. 


seen commentary on Manu, Chapter VIII-227 has already been 
cited. ° 


Of course, a Sudra may not be entitled to kindle the otvahtka fire at the time of 
the saptapad:, but there is no objection for kindling a fire. Nirnaya Sindhu, after 
quoting the text of Yama, enumerates the shodasa or the sixteen samskaras according 
to Vyasa and then observes that nine samskaras beginning with Garbhadhana and 
ending with Karnavedha are to be performed for women without mantras, and the 
tenth, vivaha or marriage ceremony is to be performed with mantras, whereas 
for Sudras, these (all these ten) are to be performed without mantras. He also 
supports. his opinion, by a reference to Madanaratna, Sarangadhara apd Apararka 
as well as the commentary of Medhathithi already referred to., He also quotes 
the text of Vyasa, where it is stated that: 


Val agag adagang | 
FanAeT TEI RRA Uy 


‘ Sudras though being the fourth varna, they too are included among the varnas. So they are 
‘ svadha ouch 


entitled to Dharma, except uttering the Vedic mantras and the words >,‘ svaha’ and ‘ at” 


and also the following saying of Marichi : 


aaa: a g ARA AN IAN TTÀ | 


“ In regard to Sudras, who are (since they are) amantras (devoid of mantras), it is done by Brah- 
mins with mantras”’ 
and then he adds : 

‘¢ This (chantiffg by Brahmin on behalf of a Sudra) is of all- icati : ‘ 
Sues The SEEEN that are chanted should X only ee panes eg sed pac im 
ing to Sulapani. This is to be adopted for women also.” 

Sudra Kamalakara describef the samskaras for the Sudras. It also refers to 
the texts of Yama and Vyasa which are relied on in Nirnaya Sindhu and concludes 
that for the Sudras the Nama mantra only is to be applied. He refers to Manu, VIII- 
227. It is therein observed that the marriage rite is common to all the varnas; as 
Yajnavalkya said Panigrahana is among the same varnas without making any 
distinction. He also states that it is said in the Harihara Bhashya that in the 
marriages of Sudra male with a Sudra womdn only the acts without the mantra 
have to be done after going round the fire in the fourth and then sitting down and 
making the homa “‘I bow  Prajapathi’” commenced by the Brahman priest and 
then placimg seven small heaps of rice on the northern side, the bridegroom should 
make the bride take sgven steps with the right foot with the words “I bow to Vish- 
nu”. The text and its transjation are given in Appendix II to the judgment. 


The samskaras for Sudras are also elaborately discussed in the “ History of 
Dharmasastra ” by P. V. Kane, volume II, who says that in the case of a Sudra, 
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he should nct say the mantra while performing the homa as agnyeswaha but should 
think of Agni and say namaha and relies on the text of Manu, Chapter X-127, that 
the religious rites for the Sudra are without mantras. Though some commenta- 
tors permitted the vivahika fire i.e., the fire kindled at the time of marriage, Meda- 
thithi and other commentators say that the Sudra would offer oblations in the 
ordingry fire and that there is nø vivahika fire for the Sudra. 


In the face of these authorities and in view of the custom of the Nattukottai 
Chettiars and the Reddis as found by the learned Subordinate Judge, it is difficult 
to agree with the contention of the learned counsel for the plaintiffs, Mr. T. M. 
a a Ayyar, that as Sudras are incompetent to perform ceremonies, none 
of the ceremonies are essential for a valid marriage according to the Gandharva 
form or for the matter of that any other form. From the foregoing discussion, 
it is obvious that ceremonies are essential in the caseof all the eight forms of marriage 
and that the said rule applies even to Sudras. Thisis the strict Hindu Law regarding 
the mode by which a valid marriage could be effected. 


As custom is “ transcendant law ” according to the Sages, it is open to establish 
a custom modifying the ordinary Hindu Law, i.e., a custom having the force of law. 
The essentials of a valid custom, whether it is a caste custom or a sub-caste custom 
or custom of a particular locality or of a family, were judicially considered and 
laid down in decisions. The subject is discussed elaborately in the latest edition 
(eleventh) of Mayne at pages 63 to 67. It is needless to state that the customs 
must be ancient, certain and reasonable and they cannot be enlarged beyond the 
usage by parity of reason since it is the usage that makes the law and not the reason 
of the thing. This was also the view taken by the Supreme Court in Saraswathi 
Ammal v. Jagadambal’. In the present case apart from the custom of Nattukottai 
Chettiars and the custom of Reddis concerning marriage rites, no other custom or 
usage satisfying the requirements of a valid custom has been established. 


Relying however on certain observations of Sankaran Nair, J., in Muthuswame 
Mudaliar v. Masilamani#, it was strenuously contended that it was open 
to a dissentient body of persons drawn from different sub-sects of the same caste 
to start a new usage or custom regarding marriage forms, and that if a 
marriage function was performed in accordance with those newly started 
principles, so long as the marriage is recognised as valid by that body, the marriage 
should be held valid. In that case the principal question for decision was whether 
the marriage contracted in accordance with Hindu rites by a Hindu with a woman 
who was a Christian before marriage and who became converted to Hinduism was 
valid when such marri were common and were recognised as valid by the custom 
of the caste to rane man belonged. Applying the principle, that clear proof 
of usage will outweigh the written text of the law, it was held that the marriage was 
valid according to the usage of the community. The wider proposition, which is 
obiter, was also laid down by Sankaran Nair, J., in that case, t.e., that where a castg 
accepts a marriage as valid and treats the parties thereto as members of the caste, 
the Court will be slow to declare such a marriage void. At page 353 the learned 
Judge states this; e 

“It appears to me, therefore, that the Hindu Law to be administered by the Courts consists. 
of the Shastras which claim divine sanction and are followed by the Brahmins generally and also- 
of the usages or approved habitual practices of these communities whose caste status depends upon the 
degree of conformity of their usages to the shastras and if according to the usage of the community a 
marriage is valid, or the community recognises a marriage as valid, then, in the absence of any statu~ 
aad aaah I fail to see why it should not be recognised as valid, even without the requisites of a 
v custom in derogation of what may be styled the ordinary Hindu Law unless it offends 
against rules which would render any other marriage invalid.” 


The learned Judge at page 347 describes a caste agsomething which is invariably 
known “ by a distinctive name for identification, it hag its own rulesefor internal 
management and has also got power of expulsion.” On ghis footing, the learned. 
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Judge treated Kaikolars, the community with which he was concerned, as a separate 
and distinct caste. It will be a dangerous doctrine to lay down that a commu- 
nity, meaning thereby a definite body with the appellation of a sub-caste or caste, 
should have liberty to lay down the requisites of a valid marriage without any statu- 
tory authority or even without the authority of a long established custom or usage? 
It is perfectly open to a dissentient sect or commuhity to secede from the sacerdotal 
authority. But it is not open to such a conglomeration of persons to alter the Hindu 
Law and lay downa law of their own as if they possess legislative authority. In the 
matter of religion, in the matter of social habits, it is perfectly epen to them to make 
any alterations or any deviations from the recognised form of Hindu religion and 
society. But to go further and say that they can also alter the personal law (¢.g.) 
marriage or inheritance from time to time in any manner they pleased, is to confer 
upon such a body legislative power for which there is no warrant either in Hindu 
Law or elsewhere. ‘The proposition laid down by the learned Judge at page 353, 
therefore, in our opinion, is not supported by any authority. As was rightly pointed 
out by Mayne (11thedition) at page 172, the question of marriage is not a question of 
the caste and therefore does not fall within its excl £ ive jurisdiction. The validity 
of a marriage has to be tested and determined in accordance with the provisions 
of the law governing the parties and not in accordance with the rules laid down by 

, any association or a society. If the caste has been able to establish its usage regulat- 
ing the form and the requisites of a valid marriage, such a usage being transcen- 
dant law is obligatory and it is binding not only upon the ‘parties but also on the 
Courts, who are bound to recognise and give effect to the usage. 


Reference was made in the course of the arguments to the forms of marriage 
adopted by progressive Brahmos. As pointed out by Banerjee in “ Marriage and 
Stridhana ” there are two sects among Brahmos, the Adi-Brahmos, who regard 
themselves still Hindus and deprecate all legislation on the supject of Brahmist 
marriages, and the progressive Brahmists, who have no objection to declare that they 
are neither Hindus, Muhammadans nor Parsis, and who want a form of marriage 
not sanctioned by Hindu Law or usage. The then Advocate-General of Bengal 
was consulted, and he expressed a doubt whether the marriages performed in accord- 
ance with the procedure laid down by the progressive Brahmos would be valid, 
and the result was that they approached the Legislature for a simpler mode of effect- 
ing marriages. As a result of their agitation, it is well known that the Special 
Mariage Act (III of 1872) was passed, which was amended subsequently in 1923. 
The origin and the necessity for the Act can be gathered from the report of the Select 
Committee dated 21st December, 1871, published in the Gazette of India. Sir 
James Stephen, whose opinion was quoted by Sankaran Nair, J., was one of the 
members of the Select Committee. The only course, therefore, open to persons, who 
do not want to recognise the Hindu Law forms of marriage and are unable to esta- 
blish a usage validating such marriages is either to register the marriages under the 
existing statute law, if they are agreeable to subject themselves to the limitations 
imposed by the statute in that behalf, or, if they think that special legislation ts neces- 
sary, it is inbumbent upon them to approach ekeela and have a law regulat- 
ing their marriages placed on the $tatute bock. It is therefore, in our opinion not 
P to accept the freedom to legislate for themselves which was claimed on 

half of the self-respectors’ cult and the Anti Purohit Association. 


It may be pointed out, as already stated, that the associations in question have 
not been able to make any procedure obligatory to establish a valid form of mar- 
riage, assuming that they have power to do so, as the evidence does not establish the 
existence of any such binding rules. It was also claimed that as the third defendant 
is a widow and as remarriage wf widows is undoubtedly permitted under the Hindu 
Widows Remarriage Acte(XV of 1856) and as the said Act does not prescribe 
any particular form it isgnot obligatory upon the parties either to conform to Hindu 
Law or to establish any usage in that behalf and it is open to them by mere agree- 

e ment followed by a declaration to bring about a valid marriage. This is especially 
80, it is claimed, as the texts regulating to marriage are applicable only to virgins 


ri 
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and not to widows or other persons who claim re-marriage. In support of this view, 
the opinion of Sarkar and some decisions were relied on. In Sarkar’s Hindu Law, 
8th edition, at page 129, the following passage occurs : 


e “The latest commentators unanimously maintain the necessity of the performance of religious 
rites for the completion of marriage in all cases including even theGandharva, although the well-known 
instanc® of Sakuntala’s espousal by Dushyanta negatives that view. In order to arrive at a correct 
conclusion, we must take into consideration the marriages of virgins, non-virgins and widows and the 
ceremonies that are common to them. Manu appears to lay down that the essential ceremony for 
„creating the status or marital dominion of the husband is the gift of the damsel by the father or other 
rson having arpa that behalf, the religious ceremonies being performed for procuring good 
‘Srtune to the bride. Grown-up damsels who have passed the nubile ge, as well as widows, are 
deemed sui juars in this respect, and therefore may become self-given or give their ownselves in marnage 
to men willing to marry them. The secular gift and acceptance of the bride would be sufficient to 
create the relation of husband and wife between the acceptor and the woman. Even acceptance is not 
necessary for the completion of a gift, according to the author of the Dayabhaga, who maintains 
that the relinquishment by the donor causes the right of the donee, whose non-acceptance would 
extinguish the right pan va by the donor’s act.” 


The text of Manu that is referred to was already adverted to and it was pointed 
out that that text as observed by Kalluka Bhatta is not in conflict with Manu, Chapter 
VIII-227. The religious ceremonies are not merely for the purpose of procuring 
good fortune to the bride nor merely to serve as a piece of evidence but pantgrahana 
and the saplapadi are essential to complete the marriage and to bring about the 
unalterable status of husband and wife, i.e., the legal nexus. The assumption that 
the Hindu Law texts apply only to a virgin Kanya, virgo intacta, is not correct. Ac- 
cording to Kulluka as pointed out by Tendolkar, J., in A. v. B1, marriage with a 
virgo intacta is dharma, religious, but marriage with a girl, who is not virgo intacta 
is not forbidden although it may bè adharma (not approved by religion). Manu, 
Chapter VIII-226 seems to suggest that nuptial texts apply only to virgins. In 
Yajnavalkya’ 1-52 the word used is siriyam, i.e., woman. The commentary of Mitak- 
shara on siriyam if that it was intended to prohibit marriage with a eunuch and 
the womanhood must be examined. As pointed out in Mayne (11th edition) at 
page 108, the rule that nuptial texts should be confined to virgins was not an im- 
perative rule of law but only a moral precept, for remarriage of widows and marriage 
-of those who were not virgins at the time of marriage, such as those who had already 
a son or who were pregnant at the time of marriage, was expressly permitted, though 
disapproved, and no other form of marriage is provided for non-virgins. See Manu, 
IX-172, 175 and 177. But historically the son born to a woman who was not a 
virgin at her marriage was, though legitimate, not an aurasa son in the technical 
sense. In paragraph 105-A at page 144 (Mayne, 11th edition) the learned author 
refers to the decision of a single Judge of this Court in Mondan Shetti v. Timmi Avva?, 
where this view was adopted. ‘To obviate any doubt that may be entertained regard- 
ing the applicability of the texts relating to Hindu marriages to the remarriage 
of widows section 6 of the Hindu Widows Remarriage Act (XV of 1856) lays down 
that ° 

“ Whatever words spoken, ceremonies performed or engagements made on the marriage of a 
Hindu female who hs not been previously married, are sufficient to constitute a valid marriage, shall 
have the same effect if spoken, performed or made on the marriage of a Hindu widow; and no marriage 
shall be declared invalid on the ground that such words, ceremonies or engagements are inapplicable 
to the case of a widow.” 

This section is undoubtedly permissive in that it recognises the validity of applying 
the ceremonies and engagements applicable to unmarried woman under Hindu 
Law also to the remarriage of widows. What is more, words, that is, mantras, may” 
also be repeated and it is not open to anybody to question the appropriateness of 
the applicability of the forms and procedure and the mantras in the case of remarriage 
of widows. The fact that the particular rite of marrigge was not prescribed by the 
statute is of no consequence. If the parties are governed by Hindu Jaw, as the 
parties in this case are, in order to bring about a valid mgrriage even in the case 
-of a widow, they must either observe the formalities and the cererhonies requisite 
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for a valid marriage under Hindu Law or at any rate such a form and such ceremonies. 
which according to the usage of the community, caste, sub-caste or family govern 
their marriages in order to bring about and establish a valid marriage. If they do 
not choose however to conform to any of the forms recognised or permitted by Hindu 
Law, it is open to them to have recourse to thestatute, for example, Act (III of 1872) 
and get the marriage registered. The Legislature sanctioned the remarriage of 
widows and permitted the procedure applicable to Hindu marriages to the remar- 
riage of widows also who are Hindus. The option is given to them either to follow 
one course or the other. The Hindu Widows Remarriage Act removed a ban as 
was done by later Statutes of 1946 and 1949 in the case of Sagothra, intercaste and 
sub-caste marriages. To say that they are free from the shackles of the law and it 
is open to them to establish a valid marriage by mere agreement between the parties 
is not a course permitted by law. They seek in this case to establish a valid marriage 
between the first plaintiff and the third defendant. They must establish such a valid 
marriage either according to Hindu Law or usage recognised under Hindu Law or 
by adopting some statutory form permitted to them. They cannot claim to be 
above aw and say that nothing is required to establish a valid marriage. 


The decision in Ram Rakni v. Daulat Ram}, related to a case under the Anand' 
Marriage Act (VII of 1909) but it was pointed out by the learned Judge relying 
on Lalchand v. Thakur Den?, that it was not necessary for the validity of a marriage 
by a khatri widow that all the usual ceremonies, which have to be performed in the 
case of khatri girl on her first marriage should be performed, and that in such cases, 
if the parties go through such ceremonies as they can reasonably arrange for and 
clearly and unequivocally express their intention to enter into the marriage relation 
with each other as husband and wife, such a union is a valid marriage. It was 
found in Lalchand v. Thakur Devi*, that the ceremonies gone through tand the pub- 
licity given and the measure taken were sufficient to constitutesa valid marriage. 
The ceremony intended to constitute a legal marriage according to the custam and 
which is described as chadar andazi formed a part and was gone through and the girl: 
with full knowledge consented to the ceremony and went through a legal marriage.. 
But it was, however, found that the girl was a minor, and no parent or guardian 
was present to give consent. As consent by a competent person was absent in the 
case, which was necessary to the nexus of a valid marriage, there was no valid marri-- 
age. The observation in the case therefore, which was extracted and followed in 
Ram Ramrakm v. Daulat Ram’, must be understood with reference to the facts of the 
case. 


ee The opinion of the Pandits in Juggomohan Mullick v. Saumcoomar Babee and others *;. 
t3 


“The eight forms are mere forms and ceremonies, The marriage is constituted by the persos 
saying ‘I marry’, etc. and agreeing to marry. It is the contract of Marriage which is the essence of 
w: e 
is not a complete statement of the law relating to marriage under Hindu Law. We 
have said enough in the course of the judgment to show that this statement of the 
Pandits cannot be treated as an accurate and complete statement of the law. 


Mohammad Jan Khan v. Mt. Sundar®, is a case where a custom was established, 
though the ceremony was of a simple nature. The ceremony consisted of a feast 
‚with two of the caste people, and one man gave the girl in marriage to the other. 
The custom was accepted. The giving of the woman to the future husband, his. 
taking her and living with her as his wife after feasting some of the biradri appeared 
to be the requisite ceremony to effect a marriage. But even there the element of” 
custom or usage, whichis treated as bindingso as to bring about the status of a husband 
and wife, was not ignored» though the form itself is a very simple one. These deci- 
A.LR. 1926 Lah. gr. 4. 2 Morleys Digest 48. 
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sions do not support the extreme contention urged on behalf of the plaintiff, and if 
they are treated as authority to the contrary we must say in the light of the foregoing 
discussion that we respectfully dissent from those decisions. 


° There is one other decision of Rajamannar, J., as he then was in Thtrumalat 
Naicker v. Ethirajammah', which was strongly relied on on behalf of the plaintiff. It 
also related to the marriage ofa widow. The parties were Naickers. The ceremony 
of marriage consisted in the case of a widow of tying what is called naduveettu thali 
which was found to be the custom among Naickers in such cases. The learned 
Judge found that the evidence adduced in the case was insufficient to establish that 
the tying of the naduveetiu thali was a custom among the Naickers to establish a valid 
form of marriage. At page 440, the learned Judge observes that, in the state of the 
evidence adduced before him, he was forced to rest his conclusion on the presump- 
tion, that when the fact of the celebration of some form of marriage is established, 
a valid marriage must be presumed. ‘The sentence is: j 

“ In this state of the evidence I am forced to rest my conclusion not on a definite finding that it 

has been established before me that this form of marriage is valid, but rather on the general presump- 
tion which ought to be drawn in favour of a valid marriage, when the fact of the celebration of some 
form of marriage is established and it has not been established before me by evidence on behalf of the 
plaintiff that that form is invalid.” 
As we read the judgment, we do not consider that the learned Judge intended to lay 
down that if the parties who intended to contract a marriage, with a full knowledge 
of the rites prescribed for a lawful marriage either by the law applicable to them or 
by the usage of the community to which they belonged, deliberately chose some 
form of marriage not sanctioned by such law or usage, the parties could still invoke 
a presumption in favour of the validity of the rite they chose to adopt. Flouting the 
law cannot furnish a legal basis for any such legal presumption. There is no room 
for the application of any presumption in the present case as we know definitely 
from the evidence as to what happened at the function of the marriage. From the 
mere fact that the first plaintiff and the third defendant lived as husband and wife 
for a number of years it cannot be presumed that there was a valid marmage, if there 
is nothing more. If, as pointed out in Bai Diwali v. Mott Karson®, certain ceremonies 
are performed, and it is not known after a long lapse of time as to what exactly was 
the nature of the ceremonies, there may be room for presuming the validity of 
a marriage, but in the present case there is no room for the application of any 
presumption. 


What then is the position on the facts of the present case? Assuming that the 
Gandharva form of marriage was intended, in the absence of the performance of 
any religious rites so as to bring about a valid marriage, it must be held that a valid 
marriage in that form between the first plaintiff and the third defendant was not 
established. No ceremonies of any sort, either those prescribed by Shastras or those 
by usage having the force of law were performed according to the evidence in the 
case and none were prescribed by the rules of the association. ‘There remains only 
the ment between the parties and the declaration, the exchange of garlands 
and rings and living together from 1934 as man and wife. The parties have not 
been able to establish a marriage according to Hindu law, t.e., according to the 
dharma shastras ; they have not been able to establish that they conformed to the 
usage of either the Nattukottai Chettiars or the Reddis ; nor have they been able to 
establish any independent usage having the force of law by which such a union brings 
about a valid marriage. There is no authority of any kind to support the extreme 
contention that a mere agreement followed by a declaration and living together as. 
husband and wife with the exchange of garlands and rings are sufficient to consti- 
tute a valid marriage under Hindu law. r 


The doctrine of factum valet was also invoked to validate the marriage. * The 
doctrine, it must be remembered, enables to cure the violgtion of a directory provi- 
sion or a mere matter of form but does not cure the violation of the fundamental 
a ad 
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principles or the essence of the transaction. The scope of this doctrine was explained 
by the Privy Council in the well-known case of Balusu v. Balusu!. If there are cer- 
tain essential ceremonies, which are necessary for a marriage, the non-observance 
of those ceremonies or religious rites cannot be overlooked by applying the doctrine 
of factum valst. The doctrine applies only where there is no initial want of authority ° 
or where there is no positive interdiction. If, according to Manu’s text, cestain 
essential rites are necessary for a valid marriage, unless it is shown by custom that 
those ceremonies have been modified it is imperative upon the parties concerned 
to observe the formalities laid down by law. Non-observance of those rites cannot 
be cured by applying the doctrine of factum valet. There are very many ceremonies 
connected with the marriage, which are more or less non-obligatory or directory. 
If those ceremonies are not performed at the marriage, the omission may be cured 
by the doctrine of factum valet. As in the present case, no ceremonies have been 
observed, the doctrine of factum valet cannot help the plaintiffs. Besides in this 
case, as we have already pointed out, the first plaintiff and the third defendant 
deliberately chose to deviate from law and usage and adopted a marriage ceremony 
not recognised by either. The doctrine of factum valet cannot, in our opinion, apply 
to such a case of deliberate transgression. We must, therefore, hold that no valid 
marriage has been established between the first plaintiff and the third defendant 
and that the issue of that union are illegitimate. 


This finding leads us on to the consideration of the question whether plaintiffs 
2 and 3 would be entitled to a share in the properties. Plaintiffs 2 and 3, being 
illegitimate sons of a permanent union, which does not amount to a valid marriage, 
it is claimed, they are entitled to a share in the joint family property at the choice of 
the father during his lifetime when he makes a partition. Reliance was placed in 
support of this contention on the text of Mitakshara, Chapter I, section 12, commen- 
tary on Yagnavalkya-Dayavibhaga 133-134. The text of Yagnavalkya jg that even 
a son begotten by a sudra on a female slave may take a share at hi$ father’s choice. 
“ Father’s choice” is interpreted by Mitakshara as by i9aft=sar  (Pithuri- 
chaya), i.e., By the father’s choice or at his pleasure. Of course, if the father be dead, 
the brothers should make him a partaker of a moiety of ashare but during the father’s 
lifetime the illegitimate son has no right to claim a share inst the father for he 
acquires no right by birth in the property. If there is no Sekt by birth, the right to 
partition does not exist. 


It is contended on behalf of the appellants that the text should be restricted 
to the division of self-acquired properties of the father and not to the joint 
family properties as in t event the existing rights of the other coparceners, 
who had acquired right by birth in the property would be diminished by 
the exercise of the choice of the father. The father could dispose of his 
self-acquired properties in any manner he pleases. He can make an unequal 
division. Under Hindu Law, it has been established that the father has an 
‘overriding right to bring about a division of the property between himself and his 
son, subject however to the qualification that the allotment made by him is not 
unequal or unfair. There is no netessity fər conferring a right on the father to 
allot a share to the illegitimate sons when he decides to divide his self-acquired 

roperty. It is open to him to give away the entire self-acquired property to the 

egitimate sons. Under strict Mitakshara law, it is true that right by birth is 
recognised both in self-acquired property as well as in the joint family property, 
the father having wider power of disposing of his self-acquired property than in 
the case of joint family property but the theory no longer holds the field and it is 
unnecessary to empower the father to give a share to the illegitimate sons restricting 
his right to self-acquired property as without the text relied on, the father had other- 
wise ample pewer in disposing of his self-acquired property in any manner he liked. 
The text cannot, therefgre, be construed as referring to self-acquired property. 
It applies, in our opinion, to joist family property. 
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It was then argued that it applies only when the father exercises his superior 
right to divide the property when it was open to him to have exercised his choice 
of allotting a share to the illegitimate sons‘also along with the legitimate sons but 
if as in the present case, the power is invoked after the institution of the suit, it is 

* not open to the first plaintiff to now exercise his choice long after the institution of 
the suit. In Karuppannan Chetti v. Bhulokam Chettt}, the power was allowed to be 
exercised in a suit. There is no reason, therefore, to restrict the choice only when 
the father exercises his parental right. It was there pointed out that there is no 
foundation for the suggestion that the text should be restricted to the self-acquired 
property of the father. The correctness of this decision was never disputed and we 
see no reason to differ from it. 


The next argument was that the choice was not exercised by the father till 
Jong after the institution of the suit and that too after the division in status was 
brought about by the institution of the suit. It was also pointed out that there was 
no pleading in respect of it and that, therefore, the question should not be allowed 
to be raised. The plaint proceeded on the footing that the sons were legitimate 
and claimed a 3/4th share. Of course, it was o to the plaintiffs to have put 
forward the alternative case of the first plaintiff having exercised his choice. But 
if the father continued in the bona fide belief that the marriage was valid and that 
the children were legitimate he could not have exercised the choice consistently 
with his belief until after serious doubt was thrown upon it. It was then during the 
course of the arguments, as pointed out by the learned Subordinate Judge in para, 
93 of the judgment, that the plaintiffs’ learned vakil stated that the first plaintiff 
did desire to give plaintiffs 2 and 3 an equal share with his deceased son. A divi- 
sion in status would not deprive the father of the right to exercise his choice as there 
was no actual division by metes and bounds which became complete and final. In 
Karuppannart Chetti v. Bhulokam Chetii1, also the father was allowed to exercise 
the choice after the suit was instituted. We think that the view taken by the lower 
‘Court is correct and that plaintiffs 1 to 3 are entitled to 3/4th share in the properties. 


The finding regarding Nachiammai’s stridhanam under issues 14, 15 and 16 
‘was against the appellants and is not made the subject-matter of the appeal. The 
findings, therefore, in paragraphs 57 and 58 of the judgment regarding it became 
final. 


The learned Judge found in paragraph 68 that the hundial amount under 
Exhibit B-8 really belonged to Nachiammai and that it represents Mamiyar saman. 
The stridhanam property of Nachiammai could not strictly speaking be made the 
subject-matter of the suit and should not have been brought into the controversy 
relating to the partition of the joint family properties except to determine the lia- 
bility of the family. The question whether this amount did or did not really enter 
into computation when the settlement under Exhibit A-89 was made, is not a matter 
which was gone into by the trial Court and we think, in the cireumstances of this 
case, that it is best to leave this question to be determined in a separate proceeding 
and not in this suit. 


e 
Varusha bogam is not a payment, whiclr is obligatory to be made by the first 
plaintiff and it is really a matter of grace. Hence, it cannot be tecovered in this 
suit. We agree with the conclusion of the learned Judge in paragraph 61 of his 
judgment for the reasons given by him that this should be disallowed. 


The claim for the first defendant’s stridhanam is the bone of contention between 
both parties. On the one hand, it was contended by the plaintiffs that they should 
not have been made liable for the hundial amounts govered by Exhibits B-7, B-g, 
B-10 and B-11 and on the other hand, it was claimed that the learned Judge should 
have directed an account of these hundial amounts and ao the other anfbunt which, 
it was claimed, was received by the first plaintiff. The fit defendant claimed ag 
much as Rs. 20,000 under this head, though she was not able to give details of it in the 
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witness box. Though the first plaintiff curiously claimed that he never maintained 
accounts at Oor as he was at Malacca and he had no transactions at Oor, he how= 
ever stated that he maintained accounts only from Dhatu by reason of the pressure 
of the Income-tax authorities. It was remarked by the learned Judge in para. 62: 
that the accounts of the father of the first defendant were not produced to substan- ° 
tiate the defendant’s claim that the presents which were made to her and that,they 
ultimately went into the hands of the first plaintiff. This, it was pointed out, was. 
a mistake. Jt appears from the evidence that first defendant’s brother was summoned. 
to produce the accounts and the hundials. The batta memos were printed and 
placed before us as well as the list of documents filed by the brother who produced 
the accounts on summons. ‘This list is printed at page 281 of the printed record. 
It shows that the brother produced the hundials now marked as Exhibits B-7 to 
B-11 and also three books of account, the day book of M.A. CT. VR. RK. of Palla- 
thur, viz., the first defendant’s father, his ledger and the marriage account of the 
first defendant. The account books bear the seal of the Court and they were put 
into Court. The appellants were apparently under the impression that if certain 
items of this stridhanam are traced to the hands of the first plaintiff, it would be 
a case for directing accounts against the first plaintiff in respect of the amount and 
that it will be open to them to trace further items to his hands and to call upon him 
to account. That is the explanation offered on behalf of the appellants and we 
think there is substance in it for we see no reason why the account books were not 
marked, when as a matter of fact, the other documents produced by that witness. 
were marked, exhibited and relied on. We have ourselves examined the accounts 
and we think that there is some force in the argument advanced on behalf of the 
appellants that there are other items also, which could be traced to the first plain- 
tiff. 


On behalf of the appellants C.M.P. No. 3507 of 1951 was filed supported by 
an affidavit of the first defendant. In it she gives an explanation for not getting 
them exhibited, viz., that she was under the impression that after a‘ preliminary 
decree is passed calling upon the father-in-law to account for all the amounts received 
by him, the books could be exhibited. ‘This affidavit was not contradicted by any 
counter-affidavit on behalf of the respondents. We think therefore that a good 
case for admitting them as additional evidence has been made out but as the accounts 
require proof, we cannot straightaway exhibit them in appeal. The first defendant 
will be entitled to an account against the first plaintiff in respect of her stridhanam 
money. ‘There will be a direction that the first plaintiff should account for all the 
stridhanam moneys of the first defendant proved to have been deposited with the 
first plaintiff for the benefit of the first defendant by her parents or other relations. 


As regards the various schedules, there is no dispute before us regarding Sche- 
dules A and B. In fact, there was no dispute even before the trial Judge. As regards 
Schedule I appended to the written statement, the finding is in paragraph 47 of 
the judgment and it was found that those properties were joint family properties. 
There is no dispute regarding it. The finding will stand. 


As regards Schedule 2 appendéd to the written statement, it was found by the 
learned Judge in. paragraph 71 that there is no proof that the family owned the 
silver articles set out therein. Nothing is shown to disturb that finding as the 
learned Judge has definitely found that Exhibit B-25 was not in Alagu Chett’s. 
writing. We agree with that finding. The finding will, therefore, be confirmed. 


Similarly with reference to Schedule 3 also, the finding of the learned Judge in» 
paragraph 74 of his judgment is that there is no sufficient evidence to establish 
that there were any jewels like those described in Schedule 3 in the custody of the 
first, plaintiff and that he had suppressed them. No serious attempt was made to 


induce us to distrub this finding. For the reasons given by the learned Judge in 
paragraph 74 of his j dgment, we agree with that finding. ~ 


° _ Regarding Schedule 4, the finding is in paragraph 73. The learned Judge 
found that it was not established by the first defendant that moveables other than 
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ithose admitted in the reply statement existed and belonged to the family. This 
finding is attacked by the plaintiffs in the cross-objections but we see no substance 
in it. The finding is accepted. 
i As regards D-1 schedule, the plaintiffs’ case -that they were put in the iron 
safe nd that subsequently the first defendant and her husband took away two items, 
was not established. The first plaintiff however admitted the existence of these items 
as it was his case that while he was in possession of them, he put them in the iron 
safe before he left for Malacca. He admitted that these two items were joint family 
properties. In the circumstances, therefore, the finding of the learned Judge in 
paragraph 81 that the first plaintiff must account for them for the purpose of parti- 
tion must be upheld. 


As regards C schedule, which consists of 23 items, the finding of the learned 
_Judge is that the first plaintiff must account for 15 items as he is in possession of them 
and 8 items must be accounted for by the first defendant. It was also found by 
the learned Judge that all the inventoried items must be accounted for by the first 
defendant. 


As regards the D schedule, his finding was that as the first defendant admitted 
possession of those items, she must account for all those items in the D schedule, 
which were not in the inventory list. The result of these findings is that the first 
. defendant must account for all the items in the inventory, 44 in number comprised. 
in two lists, besides the items in the D schedule not in the inventory. The first 
plaintiff must account for 15 items in the C schedule. Instead of referring to the 
-various schedules, the more convenient method seems to us to have regard to the 
two inventory lists. The first list consists of 27 items and the second list consists 
-of 17 1tems. ore the Commissioner, as appears from the Commissioner’s report 
Exhibit A-109, first defendant stated that 27 items were in her husband’s bureau 
„and that her husband asked her to hand them over to Avangal meaning the first 
plaintiff when he comes. ‘The other. 17 items as per list II were given by Alagu to 
the child, ;t.¢e., the second defendant. ‘This admission was repeated by her in her 
evidence in the suit. She stated as D.W. 5 as follows: 


“I showed some jewels to the Commissioner. When my husband left for Perundurai, he gave ` 
_jewels to me and asked me to use some for my boy and give the rest to Avangal for safe custody. I 
thought Avangal meant plaintiff 1. Husband died of tuberculosis. All those jewels belong to us and 
plaintiff 1 has no right to them. So when the Commissioner came, I told him what husband had 
told me. When husband left for Perundurai, plaintiff 1 was at Malacca. Husband was very ill 
when he started for Perundurai and he died the next day after reaching Perundurai. I showed to the 
‘Commissioner my own jewels also and the plaintiff told the Commissioner that they had been given 
‘to me by my mother and that he need not note them down.” 


The 27 items, on her own showing, were items which must naturally go, accord- 

ing to her husbands instructions, to Avangal, i.e., the first plaintiff, which implies 
that they were joint family properties. We, therefore, think that the items as per 
list I of the Commissioner’s inventory must be treated as joint family properties. 
We are, however, unable to agree with the ledrned Judge’s finding regarding the 
17 items in list II of the inventory. Her own statement is that Alagu Chetti gave 
them for the use of the child. Even if we do not accept the statement of the first 
defendant, there is no-acceptable proof adduced by the first plaintiff to establish 
that these items, 17 in number, ever constituted properties of the joint family. The 
“burden is on him to show that the items claimed by him are joint family properties. 
As he failed to discharge that burden and as it is evident from a perusal of the des- 
cription of the jewels in the list that they are all jewels fit to be worn by a child, 
it is not unreasonable to infer that they were jewels made for the benefit of the 
‘child. Alagu Chetti had separate funds of his own antl it would not*be unreason- 
able to assume that he must have got them made for thé&child. Apart from this, 
there is no proof on the side of the plaintiffs to establish that these items were 
joint family properties. The items must, therefore, be excluded from division. The’ 
tems, we are told, were included in the D schedule. Thé modification, there- 
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fore, that is needed is that instead of making the first defendant liable for all the 
items as per the inventory, she should be made liable only for 27 items as per list 
I of the inventory. The direction that she should account for the D schedule 
items not in the inventory should stand as well as the direction that the first plaintiff, 
must account for 15 items in C’schedule not in the inventcry. Out of the 8 items 
of the C schedule to which she was made accountable, if there are any stems 
included in list IJ of the inventory, they must be excluded. ‘These modifications. 
must be carried out in the decree. The decree was not properly drafted and requires. 
re-drafting in the light of our findings. 


In the result, the memorandum of cross-objections is dismissed with costs of 
defendants 1 and 2. The appeal is allowed in part and the decree of the lower 
Court will be modified as indicated above. No order as to costs in the appeal. 


APPENDIX I. 
facjafa-y-—Nirnaya Sindhu. 
MARAR Ih TANE |) 
aAa JH: —— 
KAZAT A AAT REAN: GAGAN | 
qinmenaqemgiaet BAA IS 11”? 
qatar A gaasi — 
eagaiga Gaawent arr | ° 
aag AfA: aadaiqatan: 
Fagin maai DIAJAR SH: II 
aaa oftlas— 
Creqaigeara Aag Uaa a: | 
qå qag Garg aia |” 
aA alaicasea Walaa XAI I 
avy a aaa afagaiaiaal — 
saaga Hl AAS A GEFA | 
ara ARXA qai aa aa BT I” zà | 
HA FIARA SAA gaa FA aasy qrg asg Ugama: 
Gaai saa | àa TAAR a QA AAKA MATA KARANASAN 
ZAA SGIJA | HTATICSTIA ang: — 
SoMa aa AnA RANT | 
, ast a {ABI Agar AZ. GAH È |)” 
WraeHaMIeh AAT I 


Even in Gandharva and other forms of marriages, gift preceded by pouring 
of water is insisted upon. In that context Yama says ; 
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“ A man is not to be called the husband of a girl merely by pouring water in his hand or by 
declaring him her husband. But only by Panigrahana ceremony (catching hold of the hands of the 
~ girl) and having taken seven steps with her.” 


Devala says in Parasaramadhaviya : 


“In the marriage like Gandharva, the marriage ceremony should again be performed by the 
pops of the three castes by competent men having the fire as witness. Here by three castes is signi- 
' ed the three castes other than Brahmins, which three castes are eligible for the Gandharva marriage.” 


In the Parisista (or reminder-Chapter of Parasaramadhaviya), it is said as 
follows : 


“ In the marriages Gandharva, Asura, Paisacha and Rakshasa the girl is to be accepted first and 
then a homa (ritual in fire) is ordained. So, if the homa is not performed, the girl does not attain 
wifehood and therefore she may be given in marriage to another man.” 


Vasishta and Baudhayana say in that context : 


“Ifa girl who was carried away by force was not purified by marriage mantras or ceremony, 
she may be given to any other man according to rules as if she was a kanya (unmarried girl).” 


(Here the Commentator says by carrying away by force is meant Gandharva 
and other marriages). 


Here (a question arises) : If a girl is not married with the chanting of mantras, 
she may be given to any other person in any form of marriage. That being so special 
mention in the case of the girl being carried away by force in Rakshasa and Pai- 
sacha (forms) is meaningless. 


The reply is as follows : 


“ A girl who does not accept the man who carried her away by force, as her husband, may be 


iven in marriage once again and it is immaterial in those marriages whether she is purified by sams- 
or otherwise.” ` 


Narada sayg in Madanaparijata : 


“The mantras for marriage are considered to be essential to make a girl a wife and the seventh 
step taken along with that girl is the culmination of that ceremony.” 


The same is said in Apararka and Smritichandrika also. 


APPENDIX II. 
HASAN — AT RCT AAI: — 
4a: — IRISA: Hl al AAT AT: | 
aadis — 
adigi Gaadt ARA TARA F | 
AMAA ARASAN AJARAN | 
HUTT ATM FANEUIL x | . 
farara ga Agag: || 
Nandaeea Gen AEA ear: UI 


RTA TE— 
aaa Hota AIA Ghat: fea l 
fae! AAMC: WMATA TA Il . 


` r e A a ‘ 
me HATHA RNAAR: S GER: 
qami g IÀ JaAgagIAARRT? ATA II : 
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saqe: — g Aaaa aR Ra: Aa. ARU gA | 
agna — l 
CBarat eia a: qat aaata R | 
qàa Aaaa den: FesAa: I 
aqACITAAAHETAHAaATL | 
Aa eat BRO GER AA Aa: | ANE Ul 
aa àa: | i 
JR AA AT E | 
qa- qA A aA Ai KENA | 
agi fs g gar Aak: aaa oe I 
aa qg arava | 
“paraang” ARANT JIA: | 





aa AN: 
Coa aR aai farms aaa” ea REUNA STA I 
. aati wat Raa gga NAFAR: AAAA aa ga SRA STA: 
SCHAAIAASSTAFHA AF etc. Awa aa gÀ da gaat: ae Talley 
RAA |l 


N 


In the Shudra Kamalakara. 
Then the Samskaras of the Shudra. Yama: 


The Shudra should be purified by ceremonies in the following manner with- 
out mantra. ‘ 


Vyasa also : 


“ The rites of Garbhadanam (relating to the conception of one’s wife), Pumsavanam (religious 
_rites performed for the birth of a male child), Seemanthonnayanam, Jathakarma,, Namakarnam, 
Niskramanam (taking the child in the open), Annaprasanam (ceremony o the first feeding with cooked 
rice), Vapanam (tonsure ceremony), Karnavedha (ear-boring ceremony), Vratadesa (investiture of 
the holy thread), Vedaramba (commencement of the study of Veda), Kesantham’ (ceremony of the 
- cutting of the child’s hair), Snanam (bathing ceremony), Udraha (marriage), Vivahagni Parigraha 
‘(taking up of the hghted marnage fire), @’hretagni sangraha (kindling of the three kind of fire), 
are the sixteen punficatory rites ordained.” 


Having said this says as follows: 
t 
“ These nine ending with Karnavėdha should be done in the case of the woman without mantra, 
But marriage should be done 1n her case with mantra. In the case of the Sudra the ten should be 
done without mantra.” à 
In the Matsya (purana), it is said : 


“ In the case of the woman, th&AJathakarma, the Namakarna, Nishkrama, Annaprasana, Chuda 
-and Vivaha are the six samskaras, But, for the Sudras these sıx and the five Mahayagnas, thus 
making eleven.” j 


Jayapala : aie l 
° “In the case of the Sudras without Upanayana the nine samskaras beginni ith Garbha 
„ending with Vivaha.” , . 5 aa i oo l 


t 
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But Sarangadhara said : 
“ For the Dwijas there will only be sixteen. For the Shudras twelve only. 
* For the mixed castes five oply are the samskaras, according to the dharma of the family. 


e For the Shudras the 13 samskaras without the Vedavrata, Upanayanam, Mahanamni and Maha- 
vrita and with the Namamantra.” i 


Then Vivaha : For the Shudra the Namamantra only. 
Manu also > | 


“The mantras relating to marriage are the determining cause of wifehood and these complete 
with the sapthapadi (walking 7 steps). Thus it is understood by the learned.” 

Here the catching hold of the hand (panigrahana) is common to all the varnas 
as Yajnavalkya said : “‘ Panigrahanam is common to all varnas” without making 
any distinction. 

Then prayogo (performance of ceremony) : 

“Tt is said in the Harihara Bashya in the marriage of Shudra male with the Shudra woman only 
the acts without the mantra have to be done after going round the fire in the fourth and then sitting down 
and making the homa ‘I bow to Prajapathi’ commenced by the Brahmin priest and then, placing seven 


small heaps of rice on the northern side, the bridegroom should make the bride take seven steps with 
the right foot with the words ‘I bow to Vishnu ’,” 


IN THE HIGH COURT OF JUDICATURE AT MADRAS. 


PRESENT :—MR. P. V. RAJAMANNAR, Chief Justice AND MR. JUSTICE Somasun- 
DARAM. . 


N. Swaminatha Iyer .. Appellant* 
0. 
Messrs. Brahmayya & Co. .. Respondents. 
Gonparies Ast (VII of 1913), section 193—Public examination of director of company in liquidation—- 
D:ssrstion of Court to direct it to proceed though misfeasance proceedings against such director are pending, 
The Court has a discretion to direct the public examination of the director of a company in liqui- 
dation though a misfeasance summons against such director is pending. 

Appeal against the Order of the Hon’ble Mr. Justice Panchapakesa Ayyar, dated 
29th April, 1953, and made in the exercise of the Ordinary Original Civil Juris- 
diction of the High Court in Application No. 514 of 1953, in O.P. No. 192 of 1947. 

M. Ranganatha Sastri for Appellant. 

S. Swaminathan for Respondents. 


The Judgment of the Court was delivered by 


Rajamannar, C. J.—This appeal against the Order of Panchapakesa Ayyar, J., 
‘dated 29th April, 1953, arises out of an application filed in the proceedings in the 
liquidation of the Hanuman Bank, Ltd. ‘The said Bank was directed to be wound 
up by this Court in 1947 and provisional liquidators were appointed on 1 5th August, 
1947. The appellant who was the Applicant before the learned Judge in Chambers 
was the President of the Board of Directors of t®e Bank at the time of the liquida-~ 
tion. He was elected to that office in 1938 and continued in it till 1947. The 
Official Liquidators applied in Application No. 1800 of 1949 for public examination 
‘of the appellant along with others, Directors and other Officers, under section 196 
-of the Indian Companies Act. On 7th June, 1949, Rajagopalan, J., passed an order 
<x parte granting the application. On receiving notice of this order, the appellant 
filed an application, No. 2048 of1949, for vacating the said order, or in the alterna- 
tive, for postponement of the public examination til] the disposal of a criminal 
case which was then pending against the appellant and others. On 8th 
‘November, 1949, Mack, J., disposed of this edie by difecting the 
public examination to be postponed till after the conclusio% of the prelimi in- 
‘quiry in the criminal case and until a copy of the eommittal order, or of the dis- 
a e a a a a a a 

* O.S.A. No. 107 of 1953. i rath July, 1954. 
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charge order, is available for examination. The learned Judge ordered that if, 
for any reason the preliminary inquiry in the criminal case is undvly protracted, 
it would be open to the liquidators to apply for the examination of the appellant, 
during the adjournment interval in the criminal case. But he definitely ruled that 
public examination of the applicants covld not be dispensed with. The crimina 
proceedings took a protracted course. Though the trial commenced in, 1948, 
charges were framed in 1951 and there were furthér proceedings in this Court and 
before the Supreme Court. The Official Liquidators again renewed this application 
for public examination in Application No. 2077 of 1950. On 1 gth June, 1950, 
Basheer Ahmed Sayeed, J., ordered the application and directed the public exami- 
nation to be completed as early as possible, commencing from roth July, .1950. 
The appellant, on receiving notice of this order, filed an Application No. 2234 of 
1950 for vacating the order or to postpone the public examination. On 18th July, 
1950, the Judge again passed orders refusing to vacate the order for public examina- 
tion but postponing it till the criminal proceedings were over. Meanwhile, the 
Official Liquidators filed an Application No. 2226 of 1950 under section 235 of the 
Indian Companies Act. This application they had to file because otherwise an 
application for misfeasance would have become time-barred, the provisional liquida- 
tors having been appointed on 17th Avgust, 1947. A similar application was also. 
filed by a creditor, Application No. 3567 of 1950. After a final termination of the- 
criminal proceedings, the liquidators again moved the Court in Application No. 
4338 of 1952 for the public exdmination of the appellant and other persons. Rama- 
swami Govndar, J., passed an order on that application on 15th October, 1952, 
directing the pvblic examination to continue. The appellant again filed another 
application to vacate the order directing public examination or in the alternative,, 
for the postponement of the examination till the disposal of the misfeasance applica- 
tion. This application came on before Panchapakesa Aiyar, J. The applica- 
tion was strongly opposed by the Official Liquidators, and the learned Judge, after 
elaborately considering all the points raised before him, dismissed the application. 


Learned counsel for the appellant confined his arguement mainly to one point, 
namely, that the Court should not have exercised its discretion in the way it did. 
in ordering public examination at the present stage when a misfeasance application. 
filed by the provisional liquidators and another similar application filed by the 
creditor were pending disposal. Learned counsel conceded that ther is nothing in. 
section 196 to indicate that once a misfeasance application had been filed the Court . 
world be divested of the power of directing pi'blic examination of a person in the 
position of the appellant. Nor do the two decisions of the English Corrts cited 
by him, viz., In re North Australian Territory Co.* and In re Metropolitan Bank*, lay down. 
any general proposition that when proceedings have been commenced against. 
the officers of a company by the Official Liqvidator the Covrt should not direct a 
public examination of the persons against whom the proceedings had been com- 
menced. ° 


[n In re North Australian Territory Co.1, the liquidator in the voluntary winding- 
up of a company brought an actioy against another company and obtained an order 
for affidavit of documents ; but the Court refused an application of the liquidator- 
for production of documents by that company or for the examination of the company’s 
Secretary on interrogatories, on the ground that the application was premature, 
The liquidator then obtained an order under section 115 of the Companies Act,. 
1862, for the examination of the Secretary of that company before an examiner. 
When an examination was proceeding in pursuance of this order, the secretary 
refused to answer a question. It was held that the witness was justified in refusing 
to answer that question because the action of the liquidator in obtaining an order 
under S. 145 was in effect circumventing an order of Court in the action. Two 
observations fall to be made with reference to this case, firstly, that it deals with that: 
part of section 115 of the Companies Act of 1862 which corresponds to section 195, 





1. (1890) L.R. 45 Ch. D. 87. 2. (1880) L.R. 15 Ch. D. 139. 
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of the Indian Companies Act tinder which the Court has-power to direct even 
third persons to be examined. In that case, it was not any officer of the company 
in liquidation that was being examined; it was an officer of another company. There 
was also the important fact, and indeed the decision of the Court ultimately appears 
to have been rested on this, that the Court trying the action brought by the liquidator 
against the other company had refused to order production of documents or exami- 
nation of the company’s secretary on interrogatories at that stage of the action. 
It is in these circumstances, that the Court of ‘Appeal held that it was not a proper 
case to direct a public examination. As Cotton, L.J., put it, it would be wrong to 
allow the liquidator by means of section 115 to get by a side wind discovery and ins- 
pection which had been refused by the Judge trying the action. Certain observa- 
tions made by Bowen, L.J., were relied on by Mr. Ranganatha Sastri, learned counsel 
for the appellant, for instance, the following : 

“ In the first place, it must be observed that it 1s an extraordinary section. ‘It is an extraordinary 
power ; it is a power of an inquisitorial kind which enables the Court to direct to be examined—not 
merely before itself, but before the examiner appointed by the Court—some third person who is no 
party to a liugation. That isan inquisitorial power, which may work with great severity against third per- 
sons, and it seems to me to be obvious that such a section ought to be used with the greatest care, so as. 
not unnecessarily to put in motion the machinery of justice when it is not wanted, or to put it in motion. 
at a stage when it is not clear that it is wanted, and certainly not to put it in motion if unnecessary 
muschief is going to be done or hardship inflicted upon the third person who is called upon to appear 
and give information.”’ 

It is quite clear that these observations relate to the case of public examination of a 
third party and not to that of a person like the present appellant, a responsible officer 
of the company. a = 


In In re Metropolitan Bank}, a voluntary liquidator applied to the Court for an 
order under section 115 of the Companies Act, 1862, to examine an officer of the 
company after he had brought an action on’behalf of the company against him and 
had exhibited inferrogatories which had been fully answered by him. It was 
held by the Court of Appeal that an order under section 115 should not be made in 
the case. ‘The reason was that such an order would amount to unnecessarily harass- 
ing the defendant to whom interrogatories’ had already been directed and fully 
answered. Bramwell, L.J., observed : 

“It is unjust to say that this summons is a matter of right, for, when the sections to which we have 
been referred are considered, the Court is to grant it if it appear to be just and beneficial. Now this 
liquidator was clearly entitled to come to the Court for this examination before he brought the action, 
and he was also entitled to apply to the Court after action brought ; but the question now is, what 
are his rights after he has examined the defendant on interrogatories which have been sufficiently 
answered ? ” 

And the answer the learned Lord Justice gave was that he was not entitled to 
the order that he sought. In our case, the facts are entirely different. Though 
the Offcial Liquidators had been attempting time and again to have a public exa- 
mination of the appellant and others, they had been successfully preventing such. 
an examination. ‘The Liquidators, to avoid the bar of limitation, had perforce to 
file the misfeasance application in August, 1950. But that factshould not go against 
them. It must not be overlooked that if the public examination could not be held 
till now, it was entirely due to the conduct of thg appellant and others, who were 
objecting to it, pending this poe or that. It does not lie in their mouth 
now to say that there should be no public examination whatever. Having success- 
fully escaped such examination so far, the appellant and persons like him cannot 
now turn round and practically found a right on their own default. The learned 
Judge in our opinion exercised his discretion properly in directing public examina- 
tion of the appellant. It appears that Ramaswami Goundar, J., has made an 
order that the misfeasance applications would be posted after the public examina- 
tion was over. f 

We see no reason to interfere with the order of the legrned Judge. The appeal 
is dismissed with costs. s 

K.S. EA . Appeal dismissed. 
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IN THE HIGH COURT OF JUDICATURE AT MADRAS. 
PRESENT :—MR. JUSTICE Mack AND Mr. Justice KRIsHNASWAMI NAYUDU. 
Krishnan Nair and others .. Appellanis* 


U. : 
Chathu Nair and others — .. Respondents. 
Marumakkathayam Act (Madras Act XXII of 1933), sections 43 and 44—Scope—Tarwad registered 
under section 43 as impartible—Cannot be partitioned without cancellation under section 44 of the registration— 
Notice of partition before such cancellation—If can effect severance of status. 


Until the registration of a tarwad as impartible made under section 43 of the Marumakkathayam 
Act is cancelled under section 44 of the Act, there can be no rights flowing from any partition or even 
severance in status. Even a registered notice of partition or even an agreement proved by either two- 
thirds or all the members of tarwad will not suffice to create any severance of status until the registra- 
tion of the impartible tarwad is cancelled. 


Appeal and Memorandum of Objections against the decree of the Court of the 
Subordinate Judge, South Kanara, dated r1gth August, 1949, in O.S. No. 75 of 


1948. 
M. K. Nambiar for Appellants. 
K. Y. Adiga and K. P. Adiga for Respondents. 
The Judgment of the Court was delivered by 


Mack, J.—The appellants are 13 members of a Marumakkathayam family 
who filed a suit for partition against the first defendant as karnavan and three 
other family members, defendants 2 to 4. 


The facts necessary for determination of this appeal are briefly these : The 
first defendant was an old man aged 8o at the time of the plaint and would now be 
86 years old. The position he took in his written statement wał that he had lived 
away from the tarwad house for the past 35 years and that the tarwad affairs were 
mostly managed by the first and fifth plaintiffs and that he was not bound to render 
any account of the management into which he did not enter. The previous kar- 
navan was the father-in-law of the first plaintiff and was also the first defendant’s 
elder brother. He died in 1945. The learned Subordinate Judge granted the 
plaintiffs a preliminary decree with findings resolving the various points of dispute. 

The first point raised in the appeal is as regards the share of the 13th plaintiff, 
a male child born to his mother, the sixth plaintiff, on 2nd September, 1948. He 
was in his mother’s womb on 16th June, 1948, the date of suit, and was, after he was 
born, impleaded as a supplemental plaintiff. ‘There was a registered notice of parti- 
tion, Exhibit A-1, issued to the first defendant, t.2., the karnavan, on 16th February. 
1948, in which there was a reference to a petition having been filed before the Dis- 
trict Collector to cancel the registration of this tarwad as impartible with a view 
to enable themeto claim their shares from the tarwad. The plaintiffs’ case in the 
plaint was that even some months prior to that there was a panchayat for a parti- 
tion in September or October, 1947, as deposed to by the Village Shanbhogue, 
P.W. 2, and the Village Patel, B.W. 3, who corroborated the fifth plaintiff, who 
was examined as P.W. 1. The learned Subordinate Judge on the mere basis that 
such a panchayat took place held that there was a division in status and that the 
13th plaintiff having been conceived subsequent to that was not entitled to any 
share. We are unable to accept the learned Judge’s finding on this point which 
-was based on principles of Hindu Mitakshara Law which do not govern Marumak- 
kathayam inheritance. Prior to the Marumakkathayam Act (XXII of 1933), 
the legal position was that the members of a tarwad had no right at all to enforce 
partition except by mutualconsent of all. The Act recognised and created what 
were known as impartible tarwads in a separate schedule. By section 43 of the 
Act not less than two@hirds of the major members of a tarwad may apply to the 
Collector to register a tarwad as impartible ; and by section 44, similarly, not less 





* Appeal No. 76 df 1950 and the Memo of Objections. 8th July, 1954. 
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than two-thirds of the major members of a tarwad registered as impartible may at 
any time present a petition to the Collector for the cancellation of such registration. 
It is common ground and is also apparent from the registered notice of partition, 
Exhibit A-1, that this tarwad was impartible. We have no hesitation in taking 
the view that until the registration of an impartible tarwad is cancelled under 
sectior£ 44 of the Act, there can be no rights flowing from any partition or even 
severance of status ; and that a registered notice of partition or even an agreement 
proved by either two-thirds or all the members of a tarwad will not suffice to create 
any severance of status until the registration of the impartible tarwad is cancelled. 


In Sundaram Atyar’s Malabar and Aliyasanthana Law at page 16 there is 
authority for the position that the consent required by Marumakkathayam Law 
to enable the members of a tarwad to enforce partition by the mutual consent of alk 
is “* to a partition as arranged and not to divide in status and to the particular arrange- 
ment if possible.” We find ourselves unable, as the learned Subordinate Judge has 
done by importing principles of Mitakshara Law, to infer a severance of status on a 
mere notice of partition or even an agreement by all the members to divide of which 
the outside world having business or commercial relations with the family may 
have no knowledge whatsoever. The appeal succeeds on this point and the 13th 
plaintiff will therefore be entitled to a th share along with the other members. 


The second point raised by the appeal concerns a sum of Rs. 7,500 which was 
alleged to have been in the possession of the first defendant at the time of the parti- 
tion in September and October, 1947. In this connection it is regrettable that the 
first defendant himself was not examined as a witness. This appears to have been 
through no fault of his as an application for adjournment made on the ground that 
he was ill was refused. We think that the learned Judge should have given a short 
adjournment for hig examination in view of his having passed a decree for account, 
against him, without giving him an opportunity of being heard in the witness 
box. Despite his non-examination as a witness, the learned Judge, however, has 
it appears to us, very fairly appreciated the evidence of P.Ws. 1 to 3 and declined 
to accept their evidence that the first defendant admitted at the panchayat that 
he had in his possession Rs. 7,500 of tarwad money. We have been taken through 
the oral evidence and have no hesitation in accepting the learned Judge’s findings as 
regards this. There was also no specific allegation either in the plaint or in the 
registered notice, Exhibit A-1, as regards this Rs. 7,500. 


The third point pressed is as regards movables. Here again the learned 
Judge had no hesitation in rejecting the evidence that the defendant was in posses- 
sion of the tarwad movables. On the other hand, he was quite satisfied that 
plaintiffs 1, 4, 5 and 12 who were, living in the tarwad house were in possession cf 
all the movables in respect of which the first defendant had no liability whatsover 
to account. E 


A memorandum of cross-objections has been filed against the decree passed 
by the learned Judge against the first defendantęo account as karnavan. As we 
have observed supra it is unfortunate that this should have been done without the 
first defendant having been examined in the witness box. We do not think it neces- 
sary to interfere with this decree as the first defendant was, as is not disputed, in the 
position of a de jure karnavan on the death of hiselder brother. The findings of the 
learned Subordinate Judge rejecting the plaintiffs’ claim for an account of the 
movables suggest that the first plaintiff was, as contended by the first defendant 
in his written statement, in the position of what we may tall a de facto karnavan. 
The only account that the first defendant may have # render is of any mone 
which the plaintiffs can prove had been received by him as karnavan. e ‘ 


The only modification we make in the lower Court’s fidgment is as regards 
the share of the 13th plaintiff as found supra. In thé result, the appeal is allowed 
in part and the memorandum of cross-objections is dismissed., The parties wilh 
bear their own cos{s in this appeal. 
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Krishnaswami Nayudu, 7—I am in complete agreement with the reasoning 
and conclusions of my learned brother in the judgment just delivered. The question 
which, arises in the casg is whether in the case of an impartible tarwad, the imparti- 
bility having been created by statute, the principles of Hindu Law applicable tq 
Mitakshara family should be applied with all its implications to a Marumakkatha- 
yam family. The law as stated by Mr. Sundaram Aiyar in his book is thaf there 
can be no right in an individual member of a Marumakkathayam_ tarwad to en- 
force partition but there could be partition 'by common consent of all parties. It 
has not been stated that the right to partition by common consent of all parties 
would also entitle an individual member to get a divided status by expressing his 
intention to be separate from the family. From the extract given by my learned 
brother from Sundaram Aiyar’s book on Malabar Law it appears to be clear that 
what all the members of a Marumakkathayam family would be entitled to is to have 
partition of the properties and that too by common consent and it does not appear 
that even if all the members consent to partition, the right of the members is only to 
have a partition and not to have simply a divided status. But even assuming that a 
member of a Marumakkathayam family possesses such a right which is generally 
exercised by a member of a Mitakshara family under the Hindu Law, such a right 
being a right relating to partition it cannot be exercised in respect of a property which 
had been registered as an impartible tarwad under the Marumakkathayam Act, 
(XXII of 1933). In the present case at the instance of the majority of the members 
of the suit tarwad, the tarwad was registered as an impartible one, by virtue of sec- 
tion 43 of the Act and on the date of the alleged panchayat, t.e., in October, 1947, 
the tarwad continued to be registered as an impartible tarwad and as such even 
assuming that the members of the family in their entirety had a right to get divided 
in status without effecting actual partition that right could not be exercised in res- 
pect of a tarwad which was then impartible. The right to partition and any right 
incidenal thereto could only be exercised in respect of a propert which is partible 
and since the tarwad continued to be registered as animpartible tarwad no right relat- 
ing to partition can be exercised by any member or even by all the members with 
their common consent. In that view, in any event, it cannot be said that there was 
any division prior to the cancellation of the registration which the members of the 
tarwad sought to effect by the notice sent to the Collector on 13th February, 1948. 
The 13th plaintiff would therefore be entitled to participate in the family properties 
and I agree with my learned brother that he should be granted a decree for a 
share in the suit properties. 


K.S. ; — Appeal allowed in part. 
IN THE HIGH COURT OF JUDICATURE AT MADRAS. 


PRESENT :—MR. JUSTICE KrisHNASWAMI NAYUDU. 


Chinnaswami Rillai and others .. Appellants* 
v 


Syed Kuthbisha Durga represented by its Trustees A. Abdul 
Jabbar and others ad .. Respondents. 


Customary right—Acquisuion of—Extent of—Immemorial user by the Hindu residents of a village of site 
belonging to a Durga for periodical performance of festivals to a Deity and other Hindu festivals—Relief to be 
granted. 


Where it was established that the Hindu residents of a village have from time immemorial been 
celebrating periodically festivals of a village Deity and other Hindu festivals on the suit site without 
any interference or objection from the Durga, the owner of the site : 


Held that all the legal requigements and proofof right by custom exist. In the absence of 
continuous, open and exclusive pÄsession as of right and in persons who could be said to derive title 
from one anpther, and not, axis this case in a fluctuating body of persons like the Hindu inhabit- 
ants of the village, the platis’ right cannot be upheld on title by lost grant or prescriptive title 
by adverse ion. c legal basis of the plaintiffs’ right lies in custom. There was no 
uncertainty about the custom and 1¢ cannot be said to be unreasonable, and though periodical it wag 


* S.A. No. 1032 of 1950. 25th August, 1954 


I] CHINNASWAMI PILLAI 0, SYED KUTHBISHA DURGA (Krishnaswami Nayudu, J.). 151 


continuous in the sense that the festivals are celebrated on the suit property every year in the several 
months on which the festivals are celebrated. Though the effect of onsets the right of the plain- 
tiffs to use the land for the performance of the festivals would Kem deprive the from the 
user of the site absolutely, since the user has been recognised from generation to generation the 
wight arising from such user requires to -be preserved and secured to the plaintiffs. The ee 
were entitled to have the site tree from its being utilised in any otHer manner. Though the right 
claimed by the plaintiffs is based on lawful custom and such a customary right has a legal sanction, 
the plaintiffs will not be entitled to a declaration of title to the property while they be entitled 
to an absolute injunction restraining the defendants, their men and agents from committing acts of 
trespass on the site and interfering in any manner with the customary enjoyment of the site by the 
Hindus. 


L. Misra v. Ki (9 5°) 1M.L.J. 100 : L.R. 76 I.A. 271: LL.R. 29 Patna 1 (P.C.) and Hall v. 
Nottingham, (1876) Èx D. I, re erred to. 


Appeal against the decree of the District Court of ‘Tiruchirapalli. Appeal 
Suit No. 1033 of 1947 preferred against the Decree of the Court of the District 
Munsiff of Tiruchirapalli in Original Suit No. 55 of 1946. 


K. Raja Ayyar and M. Natesan for Appellants. 
B. Pocker for Respondents. 


The Court delivered the following 


JupcMENT:—The plaintiffs who are the appellants, claiming to be the repre- 
sentatives of the Hindu residents of Tennur, Tiruchirapalli, instituted the suit out 
of which this appeal arises for declaration that the Hindu residents of Tennur 
village are entitled to a particular plot of land demarcated in the plan annexed 
to the plaint bearing T.S. Nos. 351/2 and 351/3 and also entitled to conduct the 
festivals of the Ogra Mahakali Amman, Kaman Pandigai and Karakam festivals 
in the suit site in ” accordance with custom, usage and prescription and for a per- 
manent injunctiop restraining the defendants from committing acts of trespass 
and interfering in any manner with the user ang enjoyment of the suit site by 
the Hindus. 


The 1st defendant is the Syed Kuthbisha ae represented by five trustees. 
‘The and and 3rd defendants claim to have obtained a lease of T.S. No. 351/92. 
‘The 4th defendant is interested as a lessee of T.S. No. 351/3. The substance of the 
defence is that the entire inam village of Tennur was granted to the 1st defendant 
Durga and the suit property, which is within the inam village, belongs to the Durga 
and that the plaintiffs are not entitled to any right in respect of the suit site. 


r 


The plaintiffs based their claim on three grounds: (1)on a grant by the ancient 
inamdar of the site to the use of the deity, the deity being the village deity wor- 
shipped by the Hindu residents of the village ; (2) that by reason of the exclusive 
enjoyment and possession by the Hindu residents of the locality, using the site not only 
for the conduct of the festival but also for locating a school conducted by the Hindu 
residents, they have acquired title by prescription and (3) that, ‘in any event by 
long usage of the suit site for purposes of the deity and for the conduct of the festivals, 
they have acquired the right to use the site for the said purpose and the Durga 
had therefore lost its rights if any, to the site. ® 


The trial Court granted a declaration and injunction holding that the plaintiffs 
became entitled to die suit site by grant, customary usage and prescription. In 
appeal, the learned Additional District Judge found that the plaintiffs are not the 
owners of the suit site but they have acquired a customary right for the celebration 
of the Ogra Mahakali Amman festival, Mariamman Karakam festival and Kaman 
Pandigai festival, and granted only an injunction in a modified form restraining 
the defendants from interfering in any manner with te conduct of the said festivals 


in accordance with the custom. p 


The suit property originally formed part of the inam n Silage of Tennur, which 
was granted to the rst defendant Durga, and is borne out by the inam title deed 
Exhibit D-1. Exhibit D-7 is the Tiruchirapalli town map published in ī1goo. ° 
There S. No. 351 is divided into S. No. 351/1 and 351/2. In 3. No. 351/2 a build- 
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ing is stated to exist and is marked a mosque. But in a later plan of field No. 351 
of 1926, Exhibit D-14-c there is a further sub-division of the survey number into 
S. No. 351/3 and S. No. 351/2 is not shown to contain any building, much less 
a mosque, as is found in Exhibit D-7. In the Commissioner’s plan Exhibit P-2 
prepared during the trial of the suit, a raised platform 36 30 feet is shown to exist 
as also 4 granite pillars in another portion of the site, the rival contentions’ being 
that the mosque existed on the portion where in the raised platform is shown by 
the Commissioner, while the plaintiffs contend that, though the shed was put up 
on the raised platform, a school was conducted by the Hindus, and that the four 
granite pillars were permanently installed for resting the Goddess during the time 
of the festival. 


There is a volume of evidence accepted by both the Courts which conclusively 
establishes that the festivals of the deity and the other festivals have been conducted. 
from time immemorial on the suit properties and that during the said period no 
mosque as such existed, though Exhibit D-7 shows a mosque. Exhibit D-7 the 
survey plan published in 1900 was of the year 1897. It might be that the Muslim 
community used that raised platform prior to 1897 for offering prayers and as such 

~it was marked in the survey plan to indicate a mosque. The Durga is further 
to the south-east of S. No. 351/2 and between the Durga and S. No. 351/2 there 
is a new sub-division S. No. 351/3, which it may be mentioned, is now in the posses- 
sion of the 4th defendant, who claims to hold it under a lease by the trustees of the 
Durga, wherein he has put up some shops and other constructions. The suit site 
is also known as the Pidari Mandhai Pidarı referring to the deity. That the name 
Pidari Mandhai has been attached to the suit site is evidence from a number of 
documents where, in the boundaries of adjoining properties, the suit site is des- 
cribed as Pidari Mandhai and the street is also described as Pidari Mandhai Street. 


A new mosque was erected in the field opposite to the suit site separated by a 
road known as the Tennur road, a busy thoroughfare in Tiruchirapalli containing 
a number of shop-fronts, and at the time of the construction, the Hindus of Tennur 
objected to the proposed construction of the mosque opposite to the Mandhai 
of the village deity, namely, the suit site and an order was passed by the Sub-Divi- 
sional Magistrate, Exhibit P-5, dated 5th November, 1924. The order discloses 
that the Hindu residents objected to the constructions of the proposed mosque, 
as it might interfere with the customary rights of celebrating the festivals with music 
and procession in the suit site and as the Muhammadans might also interfere with 
animal sacrifice including that-of pigs. The order granted permission to construct 
the mosque subject to the provision that the Muhammadans using the mosque 
could not object to the celebration of the Hindu festivals in the Mandhai, that is, 
the suit site and in and near the vicinity of the mosque with music, procession, etc. 
and would nor intefere with offering of any animals that might be made to the said 
deities at any time at the above-mentioned places. The statement which was 
given by the leading Muslims of Tennur (Exhibit P-4) shows that they intended 
to construct a mosque opposite to the suit site, which they themselves described 
as the * Mandhai of the Tennur yillage deity ”, and that they recognised that the 
village deity would be taken to the Tennur Mandhai with music and that pooja 
would be offered to the Avadi Amman temple. They undertook not to cause 
any hindrance whatsoever to the Hindus in the celebrations of the festivals. 


In spite of the order, Exhibit P-5, and even before the construction of the mos- 
que, differences seem to have arisen between the two communities and the Hindus 
again came to Court and instituted O.S. No. 82 of 1931 for a declaration that they 
were entitled to take processions on auspicious occasions and to keep the Amman 
in the Mandhai and to oler booa, etc., and for an injunction restraining the defen- 
dants fromepreventing thesplaintiffs from exercising the said rights. e property 
where the festival is to be held is'dešcribed in the plaint as the Amman’s (deity’s) 
Mandhai ” to the south-east of the High Road, viz., the Tennur Road. An injunc- 
tion was granted and was confirmed in appeal by the District Judge by order, 
dated 18th March, »931 in C.M.A. No. 30 of 1931 on the file of the District Court, 


ae 
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Tiruchirapalli. In the written statement filed on behalf of the Muslims, they 
conceded the right of the residents of Tennur to the celebration of the festival in the 
Mandhai and they stated that they never objected to such procession. Eventually 
A compromise was entered into, which compromise agreement Exhibit P-10 rein- 
forces the established fact that the suit site was being used for the festivals of the 
deity and for other festivals of the Hindus. 


The 4th defendant, who claims to be a hereditary trustee of the Durga, is in 
exclusive possession of S. No. 351/3 as lessee. His evidence shows that the suit 
site is called the Attu Mandhai or Ogra Mahakalai Amman Mandhai and that the 
Amman’s festival is conducted in the Mandhai. But he would make it appear 
that the Hindus used to ask his father’s permission for celebration of the festival. 
There is therefore sufficient evidence to support the finding of the lower Courts 
as regards the user of the suit site from time immemorial for the purpose of cele- 
brating the festivals of the deity and for celebrating the other Hindu festivals referred 
to by the plaintiffs. The question however arises as to on what legal basis the 
right of the plaintiffs could be sustained, whether they could be held to have acquired 
title by prescription, or the principle of lost grant would apply to the present case, 
or whether it is purely a case of customary right, which requires to be preserved. 
So far as title to the property is concerned, it has been shown to vest in the Durga. 
The doctrine of lost grant presupposes a grant in favour of the deity or the Hindu 
residents and it would follow from that that the plaintiffs have been in exclusive 
possession as owners. In such a case, it may be presumed that the possession must 
have originated in a grant by the inamdars and title could therefore accrue by 
reason of their long possession and the doctrine of lost grant might then apply. 
But, it cannot be said in the present case that the Hindu residents on behalf of the 
deity ever claimed to be the owners of the site or that they have been in continuous 
and exclusive possession exercising acts of absolute ownership. Further, excepting 
that the festivals have been celebrated on the suit site on such occasions as the 
festivals were periodically held no other acts of possession have been alleged or proved 
except that at some time a school existed. But, admittedly, there is no such school 
now on the, property. Neither therefore the title on the basis of a lost grant nor 
title by adverse possession and prescription can be said to have been shown by the 
plaintiffs as to declare title in their favour. There must be not only continuous, 
open and exclusive possession as of right, but the possession must be in persons 
who could be said to derive title from one another, not, as in the present case, a 
fluctuating body of persons like the Hindu residents of Tennur. It is therefore 
difficult to uphold the right of the plaintiffs on any of these bases, namely, title 
by lost grant, or prescriptive title by adverse possession. 


But the fact remains and has been conclusively established that the Hindu 
residents of Tennur have been by long usage and custom celebrating the festivals 
of the Ogra Mahakalai Amman deity and the other Hindu fesjivals in the suit 
site without any objection or interference from the first defendant Durga at any 
time. All the legal requirements of the proof of cnstom as of right have been’ 
shown to exist in the present case. The customary usage of the suit site is imme- 
morial in origin. There is no uncertainty about it and it cannot be said to be 
unreasonable even in nature and, though periodical, is continuous in the sense 
that the festivals are celebrated on the suit property every year in the several months 
in which the festivals are celebrated. ‘The true legal basis on which the plaintiffs” 
right could be supported is that such a right lies in custom. 


Such customary rights have been recognised and protected by Courts and the 
decision in L. Misra v. Ranglal' is illustrative of the yecognition of a similar cus- 
tomary right and the securing of such right by a de€ree of Court. In that case, 
the appellants in a representative capacity on behalf ofa certain village claimed 
that a defined area of land in the village must be recogniséd in law as a cremation 
ground of the village and not available for other purposes as the land had been 
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reserved as a cremation ground from time immemorial and that the people of the 
locality had so used it from generation to generation. The Subordinate Judge 
upheld the right on the basis of dedication or a regrant by the landlord. The 
High Court reversed the finding and dismissed the suit and the Privy Council, 
upheld the right basing it on custom. It was held that the true legal basis of such 
a right lay in custom and that such a village custom existed to which tht law 
could attach legal sanction. Lord Radcliffe in delivering the judgment of the 
Board observed at pages g and 10 as follows : 


“In their Lordships’ view the true legal basis of such rights lies in custom. This is as much the 
case in India as it would be in England. Indeed, this is the view which is fully set out in the judgment 
of Mukerjee, J., in Asrabulla v. Kismatullat, A customary right can exist only in relation to the inha- 
bitants of a district and it cannot be claimed in respect of the public at large. (Fitch v. Rawl:ng*.) 
The custom if established makes the local law of the district aad it creates a right in each of the in- 
habitants irrespective of his estate or interest in any particular property. The Courts of England have 
upheld many customs in different parts of the country-side which have had the effect of binding some 
piece of land to the perpetual service of the village or district. The claims so upbeld are not different 
in any essential respect from the claim to the cremation ground in the village of Byree which is in 
question here. A custom for the inhabitants to dance upon a piece of ground for their recreation 
(Abbot v. Weekly?) a custom to use a close for exercise and play at all kinds of lawful games, sports 
and pastimes (Fitch v. Rawling*), a custom to enter upon certain land, erect a maypole thereon and 
dance round and about it (Hall v. Nottingham.*) What the Courts have required of a custom, if the 
law is to uphold it as a right, ıs that it should be immemorial in ongin, certain and reasonable in 
nature and continuous in use ”. 


In the present case the plaintiffs have clearly made out a case that the suit 
property is bound by custom to be reserved for the purpose of celebrating the fes- 
tivals of the Hindu residents. Considering that the suit site is only a portion of the 
entire property belonging to the a it cannot be said that the upholding of 
the custom would be unreasonable and there is also no evidence that the suit site 
has been used at any rate as a prayer ground by the Muslims. ° 


In Hall v. Nottingham‘ referred to by the Privy Council in L. Misra v. Ranglal®, 
the right that was claimed was to enter upon a certain land belonging to the defen- 
dants, erect a maypole thereon and dance round and about it, and otherwise 
enjoy on the land any lawful and innocent recreation at any times in the year, 
and it was held to be a good custom. An argument was advanced in that case 
that the effect of giving legal sanction to such a custom would be to deprive the 
frecholder of the whole use and enjoyment of his property. The Court, however, 
accepted the authorities based on Abbot v. Weekly? and Fitch v. Rawling? and upheld 
the custom. 


The effect of upholding the right of the plaintiffs to use the land for the purpose 
of the festivals would virtually deprive the first defendant Durga from the user of 
the site absolutely, for the site must be kept open always since, on the occasion of 
the Hindu festivals, there is likely to be a large congregation and any yser or inter- 
ference with any, portion of the site would amount to deprive the long established 
user by the plaintiffs on the occasions of the festivals. But since this user has been 
recognised from generation to generation and the site considered as a place where 
the festivals are to be held and worshippers meet in congregation, such a right 
arising from such user requires to be preserved and secured to the plaintiffs. ‘The 
suit land is therefore subject to a lawful custom for the Hindus of Tennur to have 
the festivals performed not only of the deity but of the other festivals enumerated 
by the plaintiffs and in the circumstances they are entitled to have that site free 
from its being utilised in any other manner. ‘Though the right claimed by the 

laintiffs is based on a lawful custom and such a customary right has a legal sanction, 
1t cannot be said, however, that such a right would enable the plaintiffs to acquire 
title to the property. TheNleclaration of title to the property cannot therefore 
be conceded to the plaintiffs, while an absolute injunction in the terms of the plaint 
prayer has to be given jg order to secure their rights. 
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There will therefore be a decree (1) declaring that the Hindu residents of the 
“Tennur village are entitled to use the site bearing Town Survey No. 361/2 for the 
purpose of conducting the festivals of the Ogra Mahakali Amman, Kaman Pandigai 
„and Karagam festivals in accordance with the custom and usage and (2) granting 
a permanent injunction restraining the defendants, their men and agents, from 
committing acts of aa ae on the suit site and interfering in any manner with the 
user and enjoyment of the site by the Hindus. The appeal is therefore allowed 
partially. The memo of objections is dismissed. In the circumstances, each 
party will bear their respective costs throughout. No leave. 


K.S. — Appeal allowed in part. 


IN THE HIGH COURT OF JUDICATURE AT MADRAS. 


-PRESENT :—MR. Justice RAJAGOPALAN. 


Dr. M. Varahanarasimham, L.M.P., Registered Medical 
Practitioner , Petitioner" 
v 


"The State of Madras by the Secretary, Health Department, 
Fort St. George, Madras and another .. Respondents. 


Madras Medical Registration Act (IV of 1914), section 18—Appeal against order of Medical Council 
finding appellant guilty of infamous conduct and suspending hun from Acta for one year—Dismissal without 
giving personal hearing—Validuty—Principles of natural justice if violated. 

Where a registered medical practitioner who was found guilty of infamous conduct and suspended 
from practice for a period of one year appealed to the Government under section 18 of Madras Medi- 
cal Registration Act and in the memorandum of appeal he made all his representations but the Govern- 
ment Tead i the appeal without notice to the appellant and without giving any reasons and the 
practitioner moved ghe High Court for a writ under Article 226 of the Constitution to quash the order: 


Held : These is no obligation cast on the Government to follow any specified procedure in dis- 
posing of an appeal preferred to it under section 18 of the Act. That section does not by itself cast 
any statutory duty on the Government to give notice of any hearing to the appellant. That the 
ap t was not given a further opportunity to make personal representations to supplement the 
written representations he made may not be enough to prove that any principle of natural justice 
had been violated by the Government. The appelldnt had ample opportunities to represent his 
case in full in the memorandum of appeal he submitted to the Csveenmnent and it cannot be said 
-that he did not avail himself of the opportunity. 


Mere failure of the Government to give reasons for dismissing the appeal may not by itself be 
sufficient to unvalidate the order. 


Petition praying that in the circumstances stated in the affidavit filed therewith 
the High Court will be pleased to issue a writ of certiorari calling for the records 
relating to the orders of the Government of Madras in G.O. Ms. No. 3729, Health, 
dated 20th October, 1953, on the file of the Secretary, Health Department, Govern- 
ment of Madras, rejecting the appeal preferred by the petitioney against the order 
of the Medical Council in M.M.C. No. 1280/1952-10, dated 29th April, 1953, 
on the file of the Medical Council, and quash the orders therein. 


V. S. Rangaswami Ayyangar for Petitioner. ° 
The Special Government Pleader (V. V. Raghavan) for Respondents. 


The Court made the following i 


ORrDER.—This is an application under Article 226 of the Constitution for the 
issue of a writ of certiorari to set aside the order of the Government of Madras in 
G.O. Ms. No. 3729 (Health Department) dated 26th Octonen 1953- 


The petitioner is a registered medical practitioner of more than twenty years 
standing. On rith February, 1953, the Registrar of the Madras Meflical Council, 
constituted under the Madras Medical Registration Act, Act IV of 1914) communi- 
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cated tothe petitioner the charges framed by the Madras Medical Council, that on 
5th August, 1952, the petitioner had granted an ante-dated vaccination and cholera 
inoculation certificate and he was therefore guilty of infamous conduct in a pro- 
fessional respect. The Medical Council held an enquiry in accordance with the: 
provisions of Act IV of 1914, held that the charge had been proved and directed 
that the petitioner be suspended for a period of one year. The petitioner appealed 
a the decision and punishment to the State Government under section 18. 
of the Act. On goth October, 1953, the Government dismissed the appeal. 


The jurisdiction of neither the Medical Council nor the Government has been 
questioned. Learned counsel for the petitioner attacked the validity of the order- 
of the Government rejecting the petitioner’s appeal on the following grounds: 
(1) that no opportunity had been given to the petitioner to be heard in support 
of his appeal; (2) there had been discrimination in that another medical practitioner 
punished at the same time had been let off with a warning and (3) no reasons were 
given in the order passed by the Government on goth October, 1953, rejecting the 
petitioner’s appeal. ; : 


It was fairly a full representation that the petitioner submitted in writing in 
the memorandum of appeal he submitted to the Government when he availed 
himself of the provisions of section 18 of the Act. It is no doubt true that the peti- 
tioner was not given notice of any hearing of appeal ; nor was he given any oppor-- 
tunity to represent his case in person or by pleader. But section 18 of the Act does 
not by itself cast any statutory duty on the Government to give such notice to the 
appellant. Learned counsel for the petitioner referred to section 24, clause 4 
of the Act, where the Government have been empowered to frame rules to deal 
with institution, hearing and disposal of appeals under section 18 also.. No such 
rules have been framed. As I said, nowhere in the statute is there any statutory 
obligation upon the Government to follow any specified procedure in disposing 
of an appeal preferred to it under section 18 of the Act. Therefore the question 
is, was any principle of natural justice voilated by the Government when it dis- 
missed the appeal on 20th October, 1953. The petitioner was certainly allowed 
to make his representation and that written representation in the memorandum of” 
appeal he submitted to the Government was taken into consideration along 
with the evidence on record and the order of the Medical Council before the Govern- 
ment rejected the appeal. It cannot be said that the petitioner was given no 
opportunity at all to make any representation to the Government. That the 
-petitioner was not given a further opportunity to make personal representations 
to supplement the written representations he made may not be enough to prove 
that any principle of natural justice had been violated by the Government. No 
doubt, the petitioner asked in the memorandum of appeal he submitted to the 
Government, that the appeal should be disposed of on the basis of the representa- 
tions made in the ‘memorandum of appeal and also on the basis of the representa- 
tions that he desired to make at the time of the hearing. It was certainly within 
the discretion of the appellate tribunal, that is, the Government, under Section 18 of” 
the Act, in the absence of any statutory provision of statutory rules, to decide the 
procedure it should adopt to dispose of the appeal and whether a further oppor- 
tunity should be given to the petitioner for a personal hearing in support of his 
appeal. That such an opportunjty was not given does not in my opinion amount 
to a violation of any principle of natural justice. It should be remembered the 
appellate jurisdiction was invoked by the petitioner himself, and he had ample 
opportunities to represent his case in full in the memorandum of appeal he sub-- 

mitted and it cannot be said tWat he did not avail himself of the opportunity. 


The pled based upog discrimination has really no substance. It cannot be 
said that under identical conditions the Government passed different orders. 


No doubt no reasons were given by the Government when it dismissed the- 
appeal of the petitiontr but mere failure to give reasons, even though an appeal 


+ 
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under section 18 of the Act is a matter of great importance to a person situated 
like the petitioner, whose whole professional reputation is at stake, may not by 
itself suffice to invalidate the order. There is nothing wrong either in the assump- 
‘tion of jurisdiction or in the exercise thereof by the Government. The writ petition 
*fails and is dismissed. No order as to costs. 


K.S. —— Petition dismissed. 


IN THE HIGH COURT OF JUDICATURE AT MADRAS. 
(Ordinary Original Civil Jurisdiction.) 
PRESENT :—MR. Justice PANCHAPAKESA AYYAR. 
Malick Chemical Works .. Plaintiffs* 


v 


The Union of India owning the Northern Railway and two 
other Railways .. Defendant. 

Railways Act (IX of 1890), sections 72 and See i of drums of turpentine under Risk 
Notes A and <—Destruction by fire—Liabtlity of Katlway—Burden of proof as to “ misconduct” of the rail- 
wap administration or their servants, 

Where a consignor of drums of turpentine has executed ‘Risk Notes A and Z ’ the consignee, 
before claiming damages from the Railway for the destruction of the consigned by fire, has to 
-prove that the destruction of the s consigned was due to misconduct of the ilway inistration 
cor their servants. The bailee’s hability under sections 151 and 152 of the Indian Contract Act, 
arising from mere negligence not amounting to misconduct, cannot be fastened on the railway authorities, 
because the goods were not carried at railway risk, but at owner’s risk and were also defectively packed. 
In the absence of proof of misconduct, leading to the destruction or loss of goods, the plaintiffs cannot 
recover damages for goods thus destroyed or lost, though, because of the various acts of negligence 
not amounting to misconduct, as defined, the defendants may lose their right to claim the freight 
«charges, and also the costs of the action. 


(In the circumstances of the instant case, the plaintiff failed to prove that there was “misconduct ” 
deading to the destruction of the goods consigned by fire.) 


Venkataseshayya of Messrs. Ramanujam and Venkataseshayya for Plaintiffs. 

C. Goutndaraja Ayyangar instructed by Messrs. King and Partridge for Defendants. 

The Court delivered the following ) 

JupGMENT.—This is a suit filed by Malick Chemical Works for recovering from 
the Union of India, owning the Northern Railway, the Central Railway and the 
Southern Railway, Rs. 15,120, with subsequent interest and costs, for causing damage 
by fire, due to their servants’ negligence and misconduct, to 480 drums of Pe 
each containing five gallons, while in transit from Pathankot on the Northern 
Railway, te Salt Cotaurs, Madras, in the Southern Railway at Ramakundam 
Station in the Central Railway, in the Hyderabad State. The defendants 
strenuously contested the suit. The nature of the contentions will be clear from 
the issues framed in the case. e 

The issues were :— 

1. Is the firm of the plaintiffs registered under the Indian Partnership Act ? 

2. Were the goods in question consigned at railway risk or at owner’s risk ? 


. Was the consignment in question destroyed by fire on the 5th May, 1949, 
as alleged by the third defendant ? i 


4. Was the fire, and the consequent damage to the goods, due to any wilful 
neglect or default of the grd defendant (present 2nd defendant, the Central 
Railway) ? / 

5. Is the grd defendant (present 2nd defendant) guilty of misconduct or 
negligence amounting to misconduct ? : : : 


® 
6. Are the plaintiffs entitled to any damage ? , If so, what is the amount ? 


A 





* C.S. No. 322 of 1950. ° grd August, 1954. 
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7. To what reliefs are the plaintiffs entitled ? 


This suit was first tried ex parte by Ramaswami, J., who decreed the suit with 
costs, on 19th February, 1954. The ex parte order was set aside by the same learned 
Judge on 15th April, 1954, at the request of the defendants, on their paying the, 
plaintiffs’ advocate a sum of Rs. 250 as costs.’ The defendants paid that amount, 
and the suit was restored to file. ° 


When the suit came on for fresh hearing before me, the plaintiffs’ firm examined 
one of their partners, Shantilal Malick, as P.W. 1, and the defendants examined 
several railway servants, D.Ws. 1 tog. Exhibits P-1 to P-48 were also marked. 


P.W. 1 swore that the plaintiffs’ firm had been registered as a partnership 
firm, and filed Exhibit P-47 to show that it was registered on 27th June, 1950, 
before the suit was filed (on 6th July, 1950). He stated that in April, 1949, he went 
to Jammu and purchased 480 drums of turpentine from one Mahammad Amin 
and Company for Rs. 11,520 and entrusted Mahammad Amin with the task of 
sending those drums by lorry to Pathankot, in the Northern Railway, the nearest 
railway station, about go miles from Jammu. Mahammed Amin took from him 180 
rupees for lorry charges, and Rs. 1,974 for freight charges, and Rs. 6 for loading. 
In all, he gave a bill for Rs. 13,680, Exhibit P-7. P.W. r had taken a draft in his 
name on the Punjab National Bank at Jammu with him. He cashed it and paid 
Rs. 13,680 in cash towards that bill Mahammad Amin took the drums and 
loaded them in wagon No. B.A. 5596, in a goods train, at Pathankot. He executed 
risk notes A and Z, A being for defective packing, and Z for sending the goods 
at reduced “ owner’s risk ” rate. The railway risk rate would have been higher 
by Rs. 2 per maund according to D.W. 8, the Chief Goods Clerk at Pathankot, 
who booked the goods. D.W. 8, stated that he showed 15 wagons to Mahammad 
Amin and asked him to choose his wagon, and that he chose the wagan No. D.A. 
5596 which was burnt down at Ramakundam. He said that itewas in a perfect 
and sound condition to carry these turpentine tins at the time Mahammad Amin 
chose it. He stated that it had an iron cover for its roofing. He added that he 
could not trace the risk notes, A and Z, which he took from Mahammad Amin. 
He sajd that after the wagon had been loaded by Mahammad Amin he put in the 
wagon-way-bill into it, and also sealed the wagon, and affixed the usual seal card, 
but he could not say whether he described the goods loaded into the wagon, in the 
sealed card, as “turpentine drums” or merely as “ military stores”. The evi- 
dence of the defence witnesses, D.Ws. 1 to 6 shows that the seal card showed the 
description of the goods as “ military stores ”, and some of the witnesses stated 
that by “ military stores’ they understood anything from military kit and water- 
cans to high explosives. D.W. 8 stated that he affixed four danger labels on all 
the four sides of the wagon, with the usual clause “‘ not to be loose shunted ”. D.W. 
g, a fellow railway clerk from Pathankot, corroborated him in this, though the 
other witnesses, D.Ws. 1 to 6, from Ramakundam, were positive that there were 
no danger labels’ at all, on this wagon, and that the seal card contained only the 
description “‘ military stores”. D.W. 8 stated that he committed a mistake in 
taking risk notes A and Z, instead of risk notes A and D. This would show that 
he was not aware of the rules reg&rding the affixing of danger labels, as he would 
not have taken the risk note Z, used only for non-dangerous goods, instead of risk 
note D. I may add here that the risk note D, is executed for sending ‘‘dangerous 
goods ” like petrol, kerosene ang turpentine, at reduced concession rates. 


The 480 drums were booked on 2oth April, 1949 at Pathankot station, and 
the receipt, Exhibit P-1, given, showing a freight of Rs. 1,974. Then the goods 
train slowly wended its way down south. When it started, this wagon was the 
fifth from the engine. At Balharshah it was found to be fifth from the engine. 
It was changed into the 15th or 16th wagon from the engine, at Balharshah, by 
putting other wagons ingbetween. ‘The goods train had nearly fifty wagons when 
it aed Ramakundam at abqut 8 a.m. on 5th May, 1949. There was a passenger 

e train due to come at about the same time, from the opposite direction, and, so, this 
goods train had to he moved up to make way for the incoming passenger train. 
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D.W. 6, the guard of the goods train, went into the room of D.W. 5, the Assistant 
Station Master on duty, in order to get his signature for some wagon intended to 
be left at that station. While he was having a chat with D.W. 5, D.W. 1, one of the 
chief porters at Ramakundam, saw smoke coming from the lower part of the wagon 
‘containing the 480 drums of turpentine. He raised a shout “fire, fire ” and he 
and J).Ws. 5 and 6 rushed to the wagon to see what the matter was. D.Ws. 3 andy 
also went there. D.W. 2, a pointsman, who had not seen smoke issuing from that 
wagon while the goods train was arriving at the station, heard the shout of D.W. 1, 
but went to the spot somewhat late as he had other duties to perform. Ignoring 
minor contradictions, the evidence of D.Ws. 1 to-6 makes it clear that it occurred 
to these witnesses that the best thing to do was to uncouple the wagon and take 
it to the water column and let the water down into it in order the quench the fire, 
a foolish thing to do in the case of fire in an inflammable subseane like turpentine, 
but the proper thing to do if it was a fire in materials like mere kit or grain. It will 
be remembered that the seal card showed only “ military stores” and did not 
describe the goods contained in the wagon as turpentine, and there were no danger 
labels on the wagon at that time. The wagon was taken to the water column, and 
water put into it, in a full jet, through a huge funnel. The consequence was that 
the smouldering flame leapt up and soon became uncontrollable. D.Ws. 1 to & 
found it difficult even to approach the wagon within a reasonable distance. ‘Then 
they threw on the burning wagon six buckets of earth kept in the station yard,-as 
also six buckets of water kept there. These 12 buckets, kept there for fire purposes, 
were emptied, and then D.Ws. 1 to 6 took some coal ash, and some loose earth, 
and threw them on the burning wagon, but too late to serve any useful purpose. 
Then they left the wagon to burn by itself, and it burnt away for some hours, ‘The 
contents of all the 480 drums were burnt out, and the wagon was also considerably 
damaged. D.W. 7, the traffic inspector, held preliminary enquiry into the cause 
of the fire. ° Despite his best efforts, he could not make out what the cause of the 
fire was. _D.W. 6 stated, in the course of his cross-examination in this Court, that 
the axles of the wagon became hot, and that that could have been the cause of the 
fire, but he did not state this before the traffic inspector D.W. 7, who conducted the 
preliminary enquiry. 

The plaintiffs’ firm got bothered at the turpentine drums not arriving in Madras. 
in time. They heard also a wild rumour that a turpentine wagon was burnt down 
at Ramakundam, and they at once concluded that it must have been the wagon 
in which their goods were consigned. They wrote several letters to the railway 
authorities, who were tardy in their reply but finally, they admitted that all the 
drums were burnt away at Ramakundam, while not admitting any lability for the 
loss, in view of the risk notes executed by the consignor and the accidental or provi- 
dential nature of the fire. The'480 empty drums remaining after the fire were, 
with the plaintiffs’ consent, sold, and a sum of Rs. 300 realised therefrom. It was 
remitted to the plaintiffs. The plaintiffs tried hard to make the railway authorities. 
pay them the suit amount amicably. On failing to get it, they have filed the present. 
suit. 

The learned counsel on both sides addressed elaborate arguments on alf 
aspects of the case. Now I shall give my findings on the issues : 


Issue No. 1.—Exhibit P-47 shows that the plaintiffs’ firm has been registered 
under the Indian Partnership Act before the dink of the-suit. Learned counsel: 
for the defendants admitted this. This issue is, therefore, found in favour of the 
plaintiffs and against the defendants. 


Issue No. 2.—There is absolutely no doubt, from the evidence on record, that 
the goods in question were consigned at owner’s risk, ahd not at railway risk. Exhibit 
P-1, the railway receipt itself, shows that the consigngr had executed risk notes. 
Aand Z. The risk note Z is executed for sending goods atewner’s risk.. Of course, 
the proper form in which this risk note ought to have been taken is the D form, 
since the goods were dangerous goods. But even the risk note in D form is only . 
for carrying goods at owner’s risk at a reduced rate of Rs. 2 less per maund. 


a 
r 
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Issue No. 3.—The consignment in question was undoubtedly destroyed by fire 
on 5th May, 1949, at Ramakundam station, between 8 and g A.M., as admitted by 
the original grd defendant (present 2nd defendant) and not’disputed by the plaintiffs’ 
firm. The plaintiffs’ case was that the fire broke out at Ramakundam on account 
of the negligence and misconduct of the railway authorities and servants, and, so 
‘the defendants were liable for the destruction of the goods by fire. 


Issue No. 3 is answered in the affirmative. 
Issues 4. to 6.—These issues may be considered jointly. 


As the consignor, Mahammad Amin, had executed risk notes A and Z, the 
plaintiffs, claiming through him, had to prove, before claiming damages from the 
defendants or any of them, that the destruction of the goods consigned was due to 
masconduct of the railway administration or their servants. This is clear from 
Roshan Umar v. M. & S.M. Railway!, and other cases, and from the conditions 
noted in risk notes A and Z, and was not disputed. The bailee’s liability under 
sections 151 and 152 of the Indian Contract Act, arising from mere negligence not 
amounting to misconduct, cannot be fastened on the railway authoritives, because 
the goods were not carried at ratlway risk, but at owner’s risk, and were also defec- 
tively packed. So the important question is whether destruction of the goods can 
‘be said to be due to misconduct on the part of the railway authorities or their ser- 
-vants. 

Before proceeding further, it is necessary to make a distinction between damages 
‘claimed for the loss of the goods destroyed by fire, and the freight claimed to be 
refunded in respect of the goods which could never be delivered because of that 
‘fire and the defendants’ negligent acts. Of course, the question of costs is a third 
thing not connected with the other two and depending on various considerations. 


Coming to misconduct, it is clear that misconduct is something different from 
:mere negligence. There must be firstly proof of some wrong condyct and, secondly, 
proof that the destruction of the goods arose asa result of such wrong conduct. Some 
cases of reckless conduct and even gross negligence may very well fall within the 
‘frontiers of misconduct, as, for instance, putting goods on the top of the train (like 
fastening tins on the top), instead inside the waggon, or putting inflammable and 
dangerous goods, like petrol or kerosene or turpentine, in wooden waggons, against 
‘rule 8 of Chapter IJ, Appendix A, of the Indian Railways Act. Butit is well settled - 
‘that in the absence of proof of misconduct, leading to destruction or loss of goods, 
the plaintiffs cannot recover damages for goods thus destroyed or lost, though 
“because of the various acts of negligence not amounting to misconduct, as defined, 
the defendants may lose their right to claim the freight charges, and also the costs 
-of the action. , 

Learned counsel for the plaintiffs relied on-six circumstances to prove mis- 
-conduct on the part of the defendants leading up to the destruction of the goods. 
‘The first was the failure of D.W. 8, the goods clerk at Pathankot, to affix danger 
labels on this wagon as required by rule 22 of Chapter II, Appendix A, of the rules 
framed under the Indian Railways Act. Rule 22 runs as follows :— 

“ A dangerous label, i.e., a white label with a red cross on it, shall be affixed to both sides of every 
vehicle in which dangerous goods are st@red for delivery or transit, and such vehicle shall always 
be kept locked and sealed. The words ‘not to be loose shunted’ shall be printed across the 
“ dangerous’ label in bold type.” 3 
From the evidence, I am satisfied that the “ dangerous ” label was not affixed to this 
-wagon at Pathankot or at any ofber station till it met its doom at Ramakundam. I 
.am not prepared to believe the evidence of D.Ws. 8 and g regarding the affixture 
-of “ dangerous ” labels not only on both sides of the vehicle but on all the four sides. 
D.W. 8 is said to be in trouble with the superior authorities for not affixing danger 
labels and for not taking risk ‘note in the D form instead of the risk note Z. A man 
‘in danger is only too likely to utter lies to save himself. His statement that he 
affixed four danger labe®, instead of the two required by rule 22, also rouses sus- 
-picion. It is like a man who, being charged with not having purchased a ticket 
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with the money given to him for that purpose, is saying that he bought two tickets, 
instead of one! I am satisfied that D.W. 8 affixed no “ dangerous” labels at all 
on the wagon. If he had affixed those labels, he would have also noted in the seal 
gard “ dangerous goods, turpentine drums” instead of putting the innocuous and 
misleading phrase “‘ military stores,” capable, according to the witnesses, of meaning 
anything from military kit and water cans to high explosives. D.W. g is a fellow 


clerk of D.W. 8, working at the very same staticn, and he is likely to support his 
brother in trouble, D.W. 8. 


But the question is whether the omission to affix “dangerous” labels will amount 
to misconduct, and especially misconduct leading to the destruction of goods. 
I do not consider that this will amount to misconduct, and especially to misconduct 
leading to this fire, and destruction. It has been held by a Bench of the Patna 
. High Court in The Governor-General in Council v. Jamuna Das Agarwala', that failure 
to affix danger lables on a wagon containing oil tins will not amount to misconduct 
when there was no evidence that that failure caused loose shunting leading to the 
breaking out of the fire. In the present case also, there is no such connecting 
evidence. The shunting could have taken place only at Balharshah, ssme go 
miles away from Ramakundam, and there was no evidence that the fire was caused 
because of any loose shunting of this wagon there. Even if there had been loose 
shunting of this wagon at Balharshah, due to the defective seal card and the absence 
of danger labels, the fire at Ramakundam, eight hours later, cannot be traced 
to that loose shunting. The pointsman, D.W. 2, had seen the goods train pass by 
him at Ramakundam, and he had not noticed any signs of fire, or evem smoke. 
Admittedly, the smoke was observed only after the goods train halted at Rama- 
kundam, and even the guard, D.W. 6, had not noticed the smoke before D.W. I, 
the head porter, noticed it and raised the shout. I agree with the learned counsel 
for the defendants that it is impossible that the fire could have started at Balharshah, 
go miles away, by loose shunting, considering that the goods contained in the wagon 
were inflammable turpentine oil. If the fire had started at Balharshah, the drums 
would have burnt out even within a very short distance after leaving Balharshah 
station. Itis impossible, therefore to connect the fire at Ramakundam with any 
loose shunting at Balharshah. Nor can the moving of the wagon at Ramakundam, 
after uncoupling it, towards the water column, be said to have caused the fire, as 
the smoke was admittedly noticed even before the wagon was moved. Under 
such circumstances, the causes of the fire must be held to be unknown, even as the 
Traffic Inspector, D.W. 7, held after an elaborate enquiry. There are some fires 
whose causes are undiscoverable, as the learned counsel for the defendants urged, 
and the burden ,of proving that this fire (and the destruction of the goods by it) 
was due to the defendants’ misconduct lies heavily on the plaintiffs who have 
failed to discharge it. ‘The non-affixture of the danger ee must, therefore, be 


held to be not misconduct leading to the destruction of the gogds and entitling 
the plaintiffs to damages. 


The second point relied on was that the seal card attached to the wagon did 
not describe the goods as “ dangerous goods, turpentine drums ” but only described 
the goods as “ military stores ”, and that this wold amount to misconduct. The 
same argument would apply to this contention als@, as to the first, since there is no 
proof that the negligence of D.Ws. 8 and g in not d&scribing the goods as turpentine 
drums and dangerous goods, led to the he and thy destruction of the goods, and 
would be misconduct, though, of course, both these aets of negligence and the acts 
to be mentioned hereafter would be sufficient to deprive the railway administra- 
tions of their right to the freight collected by them ang to costs. 


Before leaving this question, I may deal with a small,point raised by, the learned 
counsel for the defendants, namely, that even if damages were due to the plaintiffs 
for the loss of the goods, no damages could be awarded as damages should be cal- 
culated on the market value of the goods at Madras on the probable date when the » 
tee 
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drums of turpentine were to be delivered, and that there was no evidence in this 
case as to what the market value then was. The argument is unsustainable. P.W. 1 
spoke not only to his paying for 480 drums, Rs. 11,520, and Rs. 186 for other items, 
such as lorry hire, loading charges, etc. He swore also that he would have got a 
profit of Rs. 1,440 by selling the 480 drums at Madras, on arrival of the goods 
there, as the drums were selling at Madras then at Rs. 3 more per drum. FH said 
he was giving up the Rs. 1,440, as the drums had been destroyed by fire. His 
evidence was not contradicted. So I take it that the price for these drums of tur- 
ntine in the Madras market then was Rs. 1,440 more than the Rs. 11,520 paid 
y him at Jammu, and the Rs. 186 paid for lorry and loading charges. Parties 
take a risk in not cross-examining a witness, like P.W. 1, on points like this. When 
a respectable witness speaks to the profit he will be making on the cost price of the 
goods he buys, at a distant place, he must be believed unless he is shaken in cross- 
examination. The defendants have not adduced any evidence regarding the market 
rate of the ntine oil at Madras on the date of the probable arrival of the goods 
destroyed b , to show that the damages claimed by the plaintiffs were too high. 
The price of turpentine in Jammu, where the Himalayan Pine or Deodar is plentiful, 
is bound to be lower than at Madras where only casuarina trees grow and not 
the Himalayan pines producing turpentine oil. Ifthe plaintiffs had proved their 
right to damages there would have been no difficulty in accepting the price claimed 
by them for the loss of 480 drums of turpentine destroyed by fire. 


The third act of misconduct relied on by the learned counsel for the plaintiffs 
was that the Turpentine drums were allowed to be loaded by D.W. 8 in a wagon 
having old “ zinc sheets ” for its roof, instead of an “iron covered roofing ” as 
required by rule 8 of Chapter II, Appendix A. I cannot agree that this would 
amount to misconduct leading to destruction of goods, even if is is true, and I hold 
that it is not proved to be true. No doubt, rule 8 says that such goods should be 
loaded in “iron covered ” vehicles. D.W. 8 swore that the wagon in which the 
goods in question were loaded was an “iron covered” vehicle. No doubt, some 
of the defence witnesses from Ramakundam swore that the vehicle had old zinc 
sheets for its roofiing. But these witnesses are not experts in metallurgy, but ordinary 
country rustics using popular language without knowing its full import or impli- 
cation. Indeed, even very educated persons speak of kerosene oil tins, ee 
really those tins are made of tron, with only a slight coating of tin. So, I have no 
hesitation in agreeing with the learned counsel for the defendants that the so called 
“ zinc sheets ”? were only “ iron sheets ” coated over with a thin layer of zinc. Pure 
zinc sheets would never be used for such wagons, as they would be too soft and 
malleable to stand the stress and strain of a journey by goods train, especially from 
Pathankot to Madras. What is more, there is nothing to connect this fire with 
any defect in the roofing of the wagon. The fire started, admittedly, in the lower 
half of the wagon, and nowhere near the roof. The theory of the plaintiffs’ counsel 
that sparks from the engine fell into the wagon. piercing the fragile zinc sheet 
roof and set fire to the drums containing turpentine cannot, therefore, stand scrutiny. 


The fourth act relied on foreproving misconduct was that this wagon was put 
as the fifth vehicle from the engige, instead of as the 15th or the 16th, as it should 
have been under the rules. Ifcannot agree. No such rule was shown to me. 
The evidence of D.Ws. 5, 6 anfi 7 shows that turpentine drums can be put in the 
fifth wagon from the engine, need not be put as the 15th or 16th vehicle. What 
is more, the evidence shows that the fire did not occur when the particular wagon 
was the fifth from the engine, but that the fire broke out only when it was the 15th 
or 16th vehicle from the oh a So this alleged misconduct, even if proved, had 
nothing to do with the breaking out of the fire and the destruction of the drums of 
turpentine eil by it. ° 

The fifth act of misconduct relied on was that D.Ws. 1 to 6 turned the water 
funnel in full force on this bufming wagon, and esured its complete destruction by 
such a foolish procedure, and, so defendants must pay the damages. I cannot 
agree. No doubt, it is true that throwing water on burning oil or ghee or turpentine 


* 
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will cause the flames to leap up, and such an act will not be done by a person aware 
of the action of water on different kinds of fire. But, here, there are two factors. 
D.Ws. 1 to 6 cannot be termed persons knowing all about the properties of fire 
sand turpentine, and, secondly, they did not know that the wagon contained drums 
of at porate as there was no dangerous label on the wagon showing the contents, 
and there was no indication on the seal card about the nature of the goods loaded 
in the wagon. D.Ws. 1 to 6 threw water at first on the burning wagon, and, later 
on, they poured coal ash and earth. They did so as they had no knowledge of the 
contents of the wagon. In spite of their best efforts to quench the fire they could 
not succeed. So, while holding that their act of throwing water on the burning 
wagon containing turpentine oil is not commendable, it will be an exaggeration 
to say that they fanned the fire or ensured the destruction of the goods by fire. 
These circumstances will only disentitle the defendants to the freight or to costs. 


The further argument that D.Ws. 1 to 6 should have opened the wagon and 
rolled out the burning drums, so that they could save the rest of the drums from 
catching fire, strikes me as Gilbertian. To expect porters and others, like D.Ws. 
1 to 6, to open the wagon which was on fire, select the burning drums of oil, and 
roll them out, in order to save the other drums from destruction, is to ask for the 
impossible. Besides, turpentine being inflammable, each burning drum will 
communicate its fire to the neighbouring drum in no time, and will make the 
above operation futile. 


The last circumstance relied on for the misconduct on the part of the railway 
servants was that the railway authorities were guilty of gross negligence and lack of 
consideration towards customers, and therefore of misconduct, in that fire extin- 
guishers were not provided in the Chief guard’s and under-guard’s compartments 
in the goods traiys just as they are provided in the guard’s compariments in the 
mail and passenger trains, and that this act of misconduct would justify the claim 
for damages since, if the fire extinguishers had been provided in the particular 
goods train, they would have been readily available for putting out the fire in the 
wagon, and would have saved the drums. I cannot agree with this contention. 
Fire extinguishers are provided in mail and passénger trains, and not in goods 
trains, obviously because the authorities rightly consider that the lives of human 
beings are more valuable than mere goods, and that they should be saved from 
fire if by chance the carriages happen to catch fire. It may be desirable that the 
goods trains are also equipped with such fire extinguishers. But, first things first. 
On account of the fact that human lives are more valuable, the mail and passenger 
trains carrying them must be given preference in this respect to the goods trains. 
As and when fire’ extinguishers become easily available, and reasonably cheap, 
I am sure even goods trains will be provided with such appliances. Their absence 
in goods trains now cannot be held to amount to misconduct. Further, there is 
no certainty that the fire extinguishers would have put out this btazing fire in the 
wagon containing turpentine oil drums. Even if there were fire extinguishers 
available in the goods trains for fighting the fire, by the time they were taken out 
of the guard’s compartment and deployed on burning wagon, the turpentine 
must have created a fierce fire too strong to be cofttrolled. 


The learned counsel for the plaintiffs asked wht was the cause for the breaking 
out of this fire in the wagon containing, these of turpentine oil. Learned 
counsel for the defendants replied that it was not of the defendants’ duty to 
find out the cause of every fire, as the cause in som& cases cannot be found out. 
He suggested that it might have been purely an dental or providential fire! 
He also suggested that some of the drums, due to the defective packing proved 
by the risk note A, might have leaked, and the leaking oil might have caught fire 
more easily. Learned counsel for the plaintiffs relied o& a statement made by 
D.W. 6 that the axles of this wagon might have got hot and that might have caused 
the fire. It is not likely, as the axles of the other 49 wagons did not get heated, 
as they should have if this were true. D.W. 6 js only a guard, and not a fire expert. 
The reason he gave for the outbreak of this fire, namely, due, to hot axles, was only 
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given on the spur of the moment. Perhaps he considered it his duty to explain 
everything which happens to a train or wagon when it is under his control. No 
axle expert has been examined ; nor did any other witness speak to the axles 
getting hot and the fire breaking out on account of that. Nor did even the plaintiffg 
state in their plaint that it was because of hot axles that the fire broke out. Even 
this guard, D.W. 7, had not stated anything with regard to the axles gettirfx hot, 
and causing the fire, when he was examined by the Traffic Inspector, D.W. 7, 
who held a preliminary enquiry solely for the purpose of finding out the cause of 
the fire. So I am not prepared to hold that the axles of this wagon got hot and 
caused the fire. It was only 8 a.m. at the time the wagon caught fire, and Rama- 
kundam, though it is in the neighbourhood of Vijayawada and Guntur, would 
not have got so hot, so early, as to immediately set fire to the turpentine oil dripping 
from the wagon, and the dripping was due to the defective packing of the plaintiffs. 


It follows, from the several circumstances narrated above, that the plaintiffs 
cannot get any damages, for the value of the turpentine drums lost by them on account 
of the fire, as they have failed to prove that the fire broke out on account of such 
recklessness or gross negligence on the part of the authorities of the Railways as to 
amount to misconduct. So, the defendants will not be liable to pay to the plaintiffs 
the value of the 480 drums of turpentine lost on account of the fire in the wagon 
in which they were loaded, or for the lorry hire and loading charges. The value 
of the burnt drums sold in auction by the defendants, with the plaintiffs’ consent, 
and already paid to the plaintiffs, will, of course, be kept by the plaintiffs as they 
are the owners of those drums. The defendants should also refund the Rs. 1,974. 
received by them by way of freight charges in respect of the 480 drums of turpentine 
despatched from Pathankot. Learned counsel for the defendants demurred to 
this, and stated that at least the freight charges for the distance covered from Pathan- 
kot up to Ramakundam, roughly two thirds of the total freight collected, might 
be allowed to be retained by the defendants. I cannot agree to this request. People 
who carry goods, not in the way they should carry them, should not be given 
any freight charges, whenever es lose the goods partly due to such negligent 
carrying. ‘Thus, I do not think that Railway administration can claim freight 
from a ticketless passenger who is allowed to sit: on the top of a carriage of a train 
and travel, and who falls down half way and is killed, on the ground that the train 
carried him half the way and so the Railway is entitled to claim at least half 
of the charges from the heirs of the person who was thus killed. Such a claim, 
based on quantum meruit, will not carry conviction to any Court. So also, in the 
present case, the defendants contend that the goods were carried by the goods train 
from Pathankot up to Ramakundam and claim partial freight. The defendants 
carried the goods in a wagon with no danger labels, and no seal card indicating 
that the wagon contained turpentine or inflammable goods as required by man- 
datory Railway rules themselves, and because of such absence of danger labels or 
correct description of the goods, the fire was sought to be quenched at first with 
water, instead of with earth or sand, and the goods were completely destroyed by 
fire and the plaintiffs lost nearly Rs. 12,000. Learned counsel for the defendants 
contended that the Railway Adneinistrations had also lost an equal sum, because 
of the wagon being damaged coghpletely by the same fire. We have to judge the 
question of freight from the pofht of view of justice, equity and good consicence. 
After considering the ‘matter fully, I hold that the plaintiffs should bear the 
loss of the tupentine on accougtt of the fire whose cause cannot be traced, and the 
defendants the loss of the on themselves. There is absolutely no reason why 
the defendants should be allfwed to keep the freight charges of Rs. 1,974 collected 
from the plaintiffs, in view of the various acts of commission and omission and negli- 
gence committed by the servants of the defendants, though they might not amount 
to misconduct sufficient to,crable the plaintiffs to claim damages for the loss of their 
goods. I find Issues 4 A 6 in the negative. 


Issue No. 7 :—In the result, a decree will issue in favour of the Plaintiff, 
and against the defendants, for Rs. 1,974, the freight amount, with interest thereon 
at six per cent. per annum from to-day till the date of payment, and the rest of 
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the plaintiffs’ suit will stand dismissed. The plaintiffs and the defendants will 
bear their entire costs of the suit themselves, owing to the many untenable comen- 
tions they raised. 


° Learned counsel for the defendants urged that at least the cost of the present 
third defendant (Southern Railway) ought to be directed to be paid by the plaintiffs, 
as that Railway was neither the contracting Railway nor the Railway within whose 
jurisdiction the fire occurred. I cannot agree. The fact remains that the 
Union of India owns all the three Railways, and that the third defendant would 
get its own proportionate share of the freight charges out of the sum of Rs. 1,974 
collected from the plaintiffs, in advance, by the 1st defendant. When all the three 
defendants were necessary and proper parties to the suit, and the third defendant 
was not shown to be neither a necessary nor a proper party to the suit, it is unrea- 
sonable to put the third defendant’s case for costs on a higher footing than the case 
of the other two defendants. Time for payment of the amount decreed, three 
months. 


K.S. — Sutt decreed in part and dismissed in 
the main. 


IN THE HIGH COURT OF JUDICATURE AT MADRAS. 


PRESENT :—MR. P. V. RAJAMANNAR, Chief Justice AND Mr. Justice Uma- 
MAHESWARAM. 


Kamalappa Thanjirayar and another .. Abpellants* 
v. vo 
The Revenue Court at Mannargudi, Tanjore District, and another.. Respondents. 


Tanjore Tenants aed P. al (Protection) Act (XIV of 1952), section 10 (1) (£ )—Scope—Potition for 
eviction of tenant for conduct before the passing of Act—Whether eviction could be granted. 


To constitute a ground for eviction under section 10 (1) (f) of Madras Act (XIV of 1952) no 
conduct prior to the passing of the Act should be taken into account. 


Where in a petition by the landlord against the tenant for eviction, a noes the conduct of the 
tenant after ist of December, 1951 and before the date of the Tanjore Tenants and Panniayal (Protec- 
tion) Ordinance, the question arose on an interpretation of section (10) 1) (f) of Act (XIV of 1952), 


Held, that if a tenant had done any act or had been guilty of neglect, which is destructive or 
injurious to the land or had used the land for purposes contrary to that for which the land was let 
some years prior to the passing of the Act, those acts do not entitle the landlord to apply for eviction 
of the tenant. 

Though the expression, ‘has been’, in clause (e) may include past conduct also, the p 
construction of the clause read along with the other clauses and in the context would be to co 
it only to the conduct or behaviour of the tenant subsequent to the passing of the Act. 

Appeal under clause 15 of the Letters Patent against the Order of the High 
Court dated 12th January, 1954 and made in W.P. No. 836 of 19%2, presented for 
issue of a writ of certiorari calling for the records relating to the Order of the 
Revenue Court, at Mannargudi, ‘Tanjore District, dated 14th October, ‘1952. 


V. Venkataraman for Appellants. 


V. Srinivasan for the Special Government Pleđler (V. V. Raghavan) and M. S. 
Venkatarama Aiyar for Respondents. 

The Judgment of the Court was delivered by 

Umamaheswaram, 7.—This appeal is brought by 
judgment of Rajagopala Ayyangar, J., refusing to 1 
quash the Order of the Revenue Court in Case No. 1 952. The second respon- 
dent herein filed a petition under section 10 (2) of the Tear Tenants and Pan- 
naiyal (Protection) Ordinance (IV of 1952), for the evictionof the appellants. The 
order for eviction was passed under section 10 (1) Jf) ofthe Ordinance on the 
ground that the past conduct of the tenants was such that they ought not to be 










+ W.A. No. 7 of 1954. 19th March, 1954. 
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continued as tenants in the interests of cultivation itself. Rajagopala Ayyangar, J., 
confirmed the order of the Revenue Court on the ground that ‘ie conduct of the 
tenants after the 1st December, 1951 and before the date of the Ordinance could 
properly be taken into account for determining whether the tenants are or are 
not guilty of conduct falling within the scope of section 10 (1) of the Ordjnance 
which has been replaced by section 10 (1) of Madras Act (XIV of 1952). 


The short question that arises for determination of the appeal is as to the proper 
interpretation of section 10 (1) of Madras Act (XIV of 1952). The relevant terms 
of the section are as follows :— 

No cultivating tenant shall be evicted except as provided in section 6, or unless— 

(f) bis conduct or behaviour has been such as to render his continuance as a tenant on the 

land undesirable in the interests of good cultivation.” 
Owing to the disputes that existed between the landlords and the tenants in Tan- 
jore District, the Tanjore Tenants and Pannaiyal (Protection) Ordinance (IV of 
1952) was promulgated to come into force on 23rd August, 1952. The Tanjore 
Tenants and Pannaiyal (Protection) Act (XIV of 1952) received the assent of the 
President on 21st December, 1952. Under section 1 (2) the Act shall be deemec 
to have come into force in the whole of the district of Tanjore on the 2grd August, 
1952. The preamble to the Ordinance and the Act is in similar terms and is as 
follows :— 

“Whereas in the district of Tanjore the relations between land owners and their ts on the 
one hand and tenarts and farm labourers on the other had become strained, resulting in the displace- 
ment of tenants and the dismissal of farm labourers and in agrarian crimes and disturbances ; ” 

And whereas the situation thereatend te cause deterioration in agricultural 
production ; . 


The Act was therefore passed to provide for the improvement of agrarian condi- 
tions in the district of Tanjore. The validity of this Act, which was challenged, 


was considered by a Bench of this Court to which one of us was a party and the 


observations made in that case of Santhana Krishna Udayar v. Vaithilingam!, may be 
referred to for the purpose of understanding the scope and effect of the several pro- 
visions of the Act. They are as follows :— 

‘The Tenants and Pannaiyals had, it is true, most regrettably taken the law into their own hands 
and engaged in acts of violence and crime. But it should be said in mitigation of their conduct that 
there was justice in their demands for revision of the terms of the tenancy and of the rates of wages 
_... Therefore while the Tenants and Pannaiyals were very much in the wrong in taking to the creed 
of violence and disorder, the fault, however was not wholly on their side. This then was the conflict 
which the Government and the Legislature were called upon to reconcile ; and Ordinance (IV of 
1952) and Act (XIV of 1952) present their solution to it ”. 


With this background we shall proceed to consider the contentions advanced by 
both the partie» as to the interpretation of section 10 (1) (f). The learned advo- 
cate for the appellants contended that under section 10 (1) (f), the tenant is liable 
to be evicted only if his conduct or behaviour after the passing of the Act was 
such as to render his continuance gs a tenant on the land undesirable in the interests 
of good cultivation and not his gfnduct or behaviour prior to the passing of the Act. 
The learned advocate for the rfspondents, on the other hand, put forward an ex- 
treme contention, namely, the misbehaviour or misconduct of the tenant 
at any time prior to the pass'g& of the Act may be pressed into service for evicting 
the tenant. He relied upofPthe use of the words “ has been” as supporting his 
contention. A reading of Zhe several clauses in section 10 (1) clearly shows that 
the grounds for eviction sMould be the grounds which have come into existence 
after the passing of the Act. Clause (a) refers to the failure of the tenant not to 
divide the produce as lag‘ down in section 8 (1), or the failure to make over to the 
land owner the quanti of the produce to which he is entitled under section 8 (3). 
Clause (b) refers to non-payment of the rent accruing after the commencement 
of the Act within two months of the date stipulated in the lease deed, or in the 








1. (1953) 2 M.L.J. 325 at 330. 
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absence of a lease deed, within one month of the due date according to the usage 
of the locality or village. Clause (c) refers to the act of the tenant, which is des- 
tructive of, or injurious to, the land or any crop thereon and clause (d) refers to 
e user of the land for any purpose contrary to that for which the land was let. 
use (¢) refers to the sub-letting of the land and clause (g) to the non-observance 
of an? condition imposed by the Conciliation Officer or the Revenue Court in 
pursuance of section 6. So, the language of the several clauses in the section is 
in no way inconsistent with the policy or object of the Act, namely, to let the dead 
past bury the dead and to open a fresh chapter for regulating the relations between 
the landlord and the tenant and not to rip open or press into service the past acts 
or misdeeds. ‘The rights of the tenants, who were in possession of the land on the 
Ist December, 1951, to continue in possession for a period of five years as per the 
provisions of section 6 ought not to be permitted to be circumvented by construing 
the language of section (10) (1) as conferring a right on the iandbatder to urge 
that prior to the Act the tenant sub-let the land or used it for a purpose contrary 
to that for which the land was let, ar did any act which is destructive of or injurious 
to the land or any crop thereon, or his conduct or behaviour has been such as to 
render his continuance undesirable in the interests of good cultivation. It is im- 
possible to hold that ff the tenant had sub-let the land a year or two before the 
passing of the Act, the past sub-letting should constitute a ground for eviction 
under section 10 (1) (e). Similarly, if the tenant had done any act or had been 
guilty of neglect which is destructive or injurious to the land, or had used the land 
or purposes contrary to that for which the land was let some years prior to the 
passing ofthe Act, those acts do not entitle the landlord to apply for the eviction 
of the tenant. 

As pointed out in Alagappa Chettiar v. Nachiappa Chettiar! : 

“No rule of consttuction is more firmly established than this that a retrospective operation is not 

to be given to a statute so as to impair an existing right. That is the general rule. But no one can 
deny the competency of the Legislature to pass clearly, or by necessary and distinct intendment, 
to have retrospective operation ; there is nothing inherently illegal on that account.” 
Therefore the question is whether the terms of section 10 (1) are intended to have 
retrospective operation so as to clothe the landlord with a right to evict for the 
acts done prior to the passing of the Act. The words employed in the several 
clauses excepting clause (f) are “ has failed” or “has done” or “ has used ” 
or “ has sub-let ”, and all of them indicate clearly that the act constituting a ground 
for eviction should be after the passing of the Act. Though the expression “ has 
been ”? in clause (f) may include past conduct also, the proper construction of 
the clause read along with the other clauses and in the context would be to con- 
fine it only to the conduct or behaviour of the tenant subsequent to the passing of 
the Act. The learned advocate for the respondents laid some stress upon the 
words “‘ after the commencement of this Act ” in clause ©) and the omission of 
those words in the other clauses. What the Legislature intended to indicate by clause 
(b) was that the tenant was liable to be evicied only if he failed to pay any rent 
accruing due after the commencement of the Act and not in respect of rent accruing 
due before the Act and in respect of which he weld certainly be liable even after 
the passing of the Act. Default to pay the arrears Æ rent which accrued due before 
the passing of the Act does not entitle the landlord $o apply for the eviction of the 
tenant. So, the addition of those words in clause (& does not in any way compel 
us to accept the contention of the respondents’ advoQte. All the clauses have to 
be construed in the same manner and no distinction œn be drawn on the ground 
that the act complained ofin the present case was unlafiful, when done while the 
act of sub-letting referred to in clause (¢) might have lawful prior to the pass- 
ing of the Act. W 


The next contention that was urged by the learned advocate for the respon- 
dents was that the acts done by the tenants subseqtent to ist. December, 1951, 
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would at least constitute grounds for eviction. For this purpose reliance was 
placed on the terms of section 6 which provides : 


“ (1) Every cultivating tenant who was in ion of any land on the 1st day of December, 
1951, be entitled to be in ion thereof as such tenant, subject to the provisions of this Act 
until the expiry of a period of five years from the commencement of the agricultural years 1952-53; 


e 

The object of enacting this section was to protect the tenants, who were evicted 
by the landlords as a result of the publication of the Subramanyam Committee 
Report. The Act therefore provided that if the tenants were in possession on Ist 
December, 1951, their possession should be sustained and if they have lost it subse- 
quently, they should be reinstated and the tenants who were in possession in 1950-51 
should also have similar rights except as against cultivating tenants who had been 
put in possession before 1st December, 1951 and had actually raised crops. The 
mere fact that certain rights are conferred upon them as from 1st December, 1951, 
does not lead us to the conclusien that the acts of those tenants subsequent to that 
date and prior to the passing of the Ordinance or the Act should afford grounds 
for eviction. As already stated, it is only the acts done by the tenants subsequent 
to the Act that entitle tihe landlord to invoke the terms of séction 10. We there- 
fore do not agree with the learned Judge that the conduct of the tenants after the 
1st December, 1951, could properly be taken into account for determining whether 
the tenant is or is not guilty of conduct falling within the scope of section 10 (1) 
of Madras Act (XIV of 1952). The construction placed by the learned Judge 
would have the effect of taking away by the left hand, the benefit conferred 
by the right hand. That certainly is not the object of the Legislature and the 
terms of section 10 read with section 6 do not warrant the construction placed by 
the learned Judge. 


In support of the argument that the Act applies to acts prior tô the passing 
of the Act, reference was made to two English decisions. ‘The decision in Lane v. 
Lane}, has really no bearing on the construction of the Act in question. 
The question that arose for consideration in that case was as to whether 
the persistent cruelty of the husband, which would have entitled a married woman 
to a juducial separation before the passing of Summary Jurisdiction Married Women 
Act of 189% ought not to be taken into account under section 4 of the Act and it 
was held that as the Act was intended only to give a speedier and cheaper remedy 
to enable the wife to obtain an order from a Court of summary jurisdiction, and 
no statutory indemnity was intended to be given to all husbands who had previously 
been guilty of persistent cruelty to their wives and who had not been reached under . 
previous statutes, the expression “shall have been ” should be understood as in- 
cluding the cruelty prior to the Act. The decision in the Queen v. Vine? is also easily 
distinguishable. Under section 14 of Wine and Beer Amendment Act of 1870 
(33 and 34 Victoria, Chapter 29) it was provided that every person convicted of 
elony shall for’ ever be disqualified from selling spirits by retail and no license 
shall be granted ta any person who shall have been so convicted. The question 
that arose was whether a person who had been convicted of felony before the 
Act passed became disqualified gn the passing of the Act or not. It was rightly 
held in that case that the obj@t of the enactment being to protect the public 
ainst public houses in which #pirits are retailed being kept by persons of doubtful 
cee 
**it matters not for this pu 
passed, one is equally bad as th 








whether a person was convicted before or after the Act is 
ther and ought not to be interested with a license.” 

The learned advocate for te respondents next referred us to the decision in Lakshmi 
Ammal v. Narayanaswamit NBicker*. The Act that had to be construed in that case 
was Hindy Married en’s Right to Separate Residence and Maintenance 
Act (XIX of 1946). è object and the terms of that statute are very different 


from the terms of ly as Act (XIV of 1952). It is therefore unnecessary to refer 


1.° (1896) Probate 34. i ` 3. (1950) 1 MCL.J. 63: 
2. (1875) L.R o . 195. 





Tj. MESSRS. SRI K. G. & G. N. O.. MILLS v. STATE (Rajagopalan, J.). 169 


to the interpretation which was placed on sub-section 4 of section 2 “ if he marries 
again’, which has been the subject of conflicting authorities (vide Sidda Setty v. 
Mumamma1, and the unreported decision in Musunuru Nagendramma v. Musunuru 
Ramakotiah?. 

In the result we hold that both the Revenue Court and the learned Judge 
were Wrong in taking into account the conduct of the tenants prior to the passing 
of the Act as constituting a ground for eviction under section 10 (1) (f) of Madras 
Act (XIV of 1952). We, therefore, set aside the order of the learned Judge and 
quash the order of the Revenue Court, Mann di, in Case No. 1 of 1952 on 
its file. The application under section 10 (2) “filed therein will stand dismissed. 
The appellant is entitled to the costs of the appeal and the writ petition before the 
learned Judge from the landlady, the second respondent herein. The advocate’s 
fee is fixed at Rs. 100 in the appeal and Rs. 100 in the writ petition. There 
will be no order as to costs in the petition before the Revenue Court. 


K.C. a Appeal allowed. 
IN THE HIGH COURT OF JUDICATURE AT MADRAS. 


PRESENT :—MR. JUSTICE SATYANARAYANA RAO AND MR. Justice RAJAGOPALAN. 


Messrs. Sri Kanyakaparameswari Ginning and Ground-nut Oil 
Mill Contractors Company, Nandigama by managing partner, 
Chintalapudi Ranganayakulu and others .. Petitioners* 
D 


The State of Madras represented by the Deputy Commercial 
Tax Officer, Vijayawada (Rural), Krishna District .. Respondent. 
Madras Ggneral Sales-tax Turnover and Assessment Rules, 1939, sertion 2 (1) and (3)—Assesses 
purchases from persons guho had grown ground-nut on their own lands—Interpretation of Section—Whether 
exemption can be gr ; 


On the quetion whether the assessee was taxable under the Madras General Sales-tax Turnover 
and Assessment Rules, 1939, when he happened to have dealt in ground-nut and the tax was 
levied on his turnover of the purchases of ground-nut effected during 1952 from persons who had 
themselves grown the ground-nut on their lands : 


Held : That an interpretation of section 2 fx) would result in ‘ Turnover means the aggregate 
amount for which goods are either bought or sold by a dealer ...... provided that the proceeds 
of sale by such a dealer of agricultural or horticultural produce grown by himself or on any land in 
which he has an interest . . . . shall be excluded from such a dealer’s turnover.’ 


In the result, the assessee whose turnover of the purchases from persons who had themselves 
grown the ground-nut was liable to be taxed, as it would not come under the exemption 
referred 


to. 

Petition under section 12-B (1) of the Madras General Sales-tax Act praying 
the High Court to revise the order of the Sales-tax Appellate Tribunal, Madras, 
dated 28th February,. 1953 and passed in T.A. No. 1051 of 1952 (App. No. 127 
of 1952-53, C.T.O., Krishna at Vijayawada). ° 


D. Narasaraju and Y. Suryanarayana for Petitioners. 
Additional Government Pleader, Andhra (gf. Seshachlapathi) for Respondents. 
The Judgment of the Court was delivered b 


Rajagopalan, 7.—T.R.C. No. 205 of 1953: Thẹassessee was a registered dealer. 
He was also a registered manufacturer of ground§gut oil, registered under rule 
18 (1) of the Madras General Sales-tax Turnover &gd Assessment Rules, 1939. 
Rule 4 (2) of the Turnover and Assessment Rules p ibed that in the case of 
ground-nut, 

“the gross turnover of a dealer for purposes of these rules 
are bought by the dealer ”. 











¢ amount for which the goods 
ii Š 


I. (1953) 1 M.L.J. 649. 2. A.p. No. 7g2°0f 1941. 

* Tax Revision Cases Nos..205, 206, 207, 208, 8th April, 1954. 

209, 308, B10, ZIT, 312, 313, 314, 299, 301, 302, 307, z 
-297, 298, 300, 308, 309, 205 and gob of 1952. 
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The assessee was assessed to tax on his turnover of the purchases of ground-nut 
effected by him during January, 1952. The assessee claimed that the turnover 
was not taxable as the purchases had been made by him from persons who had 
themselves grown the ground-nut on their lands. There was no occasion to eae 
uf that claim was correct as a fact. The Department and the Tribunal negative 
the claim of the assessee on the ground, that what was excluded from the éaxable 
turnover by section 2 (1) of the Sales-tax Act was only the proceeds of sale of agri- 
cultural produce grown by the dealer himself. The Tribunal held: 

“What the definition accordingly contemplates is that where a dealer who carries on business 
of buying or selling goods, also sells his own agricultural produce grown by himself or on any land in 
which he has an interest, the proceeds of the sale of that agricultural produce is not liable to be in- 
cluded in the dealer’s gen turnover ”’. 

It is the correctness of that decision that has been challenged by the petitioner 
in this petition before us. 
Section 2 (i) of the General Sales-tax Act runs : 

“Turnover ’ means the te amount for which goods are either bought by or sold by a 
dealer, whether for cash or for deferred payment or other valuable consideration, provided that the 
proceeds of the sale by a person of agricultural or horticultural produce grown by himself or grown 


on any land in which he has an interest, whether an owner, usufructuary mortgagee, tenant or other- 
wise, shall be excluded from his turnover ”. 3 


It is needless to cite authority for the well-settled principle of construction of 
provisions of a fiscal statute, that where there is any ambiguity in the provision, the 
ambiguity should be resolved in favour of the tax payer and not in favour of the 
State. At the same time, the Court cannot look for any ambiguity if there is none. 


The Tribunal held that the expression “ his turnover ” in the proviso to section 
2 (1) of the Act meant the dealer’s turnover. ‘The correctness of that interpreta- 
tion was not challenged by the learned counsel for the petitioner. The construc- 
tion appears to us to be the only correct one. It was the dealer’s turnover for 
purposes of assessment that had to be defined, and “ his turnover ” in that context 
can only refer to the dealer’s turnover. 


For easy reference, the portion of section 2 (i) relevant for our present purpose 
can be set out thus: 
“< Turnover’ means the aggregate amount for which goods are either bought or sold by a dealer 
E rovided that the proceeds of the sale by a person of agricultural or horticultural produce 
own by himself or grown on any land in which he has an interest........ shall be excluded from 
is turnover ”. 


The pronouns, ‘ himself’ ‘he’ and ‘his’ in the proviso to section 2 (i) obviously 
all refer to ‘a person ° as mentioned in the proviso to section 2 (i), i.e., the person 
who sells the produce grown by himself or grawn on any land in which he an 
interest. We have already pointed that the pronoun ‘his’ in the expression 
‘his turnover’ ĉan refer only to the dealer. That by itself should be sufficient to 
hold that all the three pronouns ‘ himself’ ‘ he’ and ‘ his’ in the proviso to section 
2 (i) also refer to the dealer mentioned earlier in section 2 (i). 










main charging section in the Act runs: 


ction of sale, the buyer or the seller, but not both, as deter. 
ed, shall be taxed ; 


in respect of purchase of any goods in accordance with the 
oviso, he shall not be taxed again in respect of any sale of such 


The proviso to section 3, 

“ (1) in respect of the same 
mined by such rules as may be pr 
(2) where a dealer has been 

rules referred to in clause 1 of this 
goods effected by bim ”. 
Learned counsel for the pgfitioner urged that the scheme of the Act, as explained 
by the proviso referred {i above, was to tax either the sale or the purchase, the 
urchase and sale being different aspects of the same transaction. On that basis, 
further urged that if the sale aspect of a particular transaction was not taxable, 
neither was the purchase tax&’ble. In our opinion, that does not appear to be 
the true scope of section 2 (i) of the Act. “ Turnover ” as defined in section 2 (i) 
does not include every sale or every purchase. It includes only sales and purchases 
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by dealers, dealers as defined by the Act. ‘‘Sales by a producer” (by that expres- 
sion, in the rest of this judgment, we shall mean, a person who grows agricultural or 
horticultural produce on his own Jand or on any land in which he has an interest, 
whether as owner, usufructuary mortgagee, tenant or otherwise) are not within 
the scope of section 2 (0); unless the producer is also a dealer. A producer who is 
not aedealer is obviously not within the scope of section 2 a Let us take the 
case of a sale of ground-nut by a produeer who is not a dealer. There can be 
no question of the seller’s “turnover” in such a case, because the seller is not 
a dealer. There can, therefore, be no question of any need for a statutory 
exclusion from a turnover, the seller’s turnover, where there is no turnover at 
all, that is, a turnover to be taken into account for purposes of bringing it within 
the charging section, section 3. It is true that it is not the seller’s turnover that 
is taxable in the case of ground-nut. But, while there is no seller’s turnover, 
there is a turnover of purchase in the case of the dealer-cum-buyer. That is 
what is made taxable by the provisions of the statute and the rules framed 
thereunder. 

Section 2 (i) provides both for the purchase-turnover and sale-turnover. 
The statutory exclusion of proceeds of sale by a producer is intelligible only if the 
sales are by the producer as a dealer. But for the exclusion of these sales, sales 
by a dealer, whether he had bought the goods he had sold, or whether they were 
of the produce of his own land, would be included in the turnover that is to be 
taxed. When the dealer sells his own produce, there is certainly no element of 
purchase of that produce. ‘That explains the absence of any specific reference to a 
turnover in relation to purchase, analogous to “ proceeds of a sale” in the 
proviso to section 2 (i). As we have already pointed out, the definition of 
turnover and a purchase turnover. 


As we understand section 2 (i) it means : 
e 


“Turnover means the aggregate amount for which goods are cither bought or sold by a dealer 
Deban provided that the proceeds of sale by such a dealer of agricultural or horticultural produce 
grown by himself or on any land in which he has interest...... shall be excluded from such a dealer’s 
turnover ”. 

But the learned counsel for the petitioner wants us to construe the section as : 

“< Turnover ’ means the aggregate amount for which goods are either bought or sold by a dealer 
RRE rovided that the p of the sale by any person to such a dealer of agricultural or horti- 
calcul roduce grown by himself or grown on any land in which he has an interest . . . shall be 
excluded from such dealer’s turnover ”. 


It should be sufficient to set out these two interpretations in juxtaposition to realise 
that it is the earlier construction that should prevail. 


Learned counsel for the petitioner urged that the scheme of taxation underly- 
ing the Act was to exempt from taxation the first sale of agricultural produce and 
with it the first purchase. It is not, of course, permissible to refer to any policy 
underlying an Act to construe the provisions of a specific section df a fiscal enact- 
ment. But even on the basis of the alleged policy underlying the scheme of the 
Act, we are unable to accept the interpretation, the learned counsel for the peti- 
tioner seeks to place on the proviso to section 2 G) We have already pointed that a 
producer, who is not a dealer, will not be liable & tax at all on the agricultural 
produce sold to the daler. There was, therefore,{no specific need to provide for 
any such exclusion. A producer who is himself a Wealer would have been liable 
to be taxed but for the specific statutory exclusion, 4nd that was provided. Both 
cover sales. Purchases by a dealer were not speci y within the ambit and 
were not provided for. ‘That, it appears to us, is istent with the economic 
principle that the ultimate incidence of the Sales-tax & on the consumer. The 
dealer, who on purchase, pays sales-tax on the purc turnover is expected to 
pass, and in truth he eventually passes on, the tax to timate con$umer, not 
necessarily as a tax, but possibly as part of the sale price. Thus, a producer- 
seller, whether he be a producer pure and simple, or whether he be producer-cum- 
dealer, is not really affected by the tax levied on the purchase turnover of an article 
like ground-nut. ° 
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_ The view taken by the Appellate Tribunal was right. The petition is 
dismissed with costs Rs. 250. 


[The other petitions were also dismissed following the above decision]. 
K.C. mE Petition dismissed. 
d 


IN THE HIGH COURT OF JUDICATURE AT MADRAS. 


PRESENT :—MR. P. V. RAJAMANNAR, Chief Justice AND Mr. Justice Raja- 
GOPALA AYYANGAR. 


T.P. Kuppuswami Mudaliar .. Appellant * 
D 


The Polite Pictures .. Respondent. 


Civil Procedure Code (V of 1908), Order 30 and Order 21, rule 50—Decree against a firm—Effect of— 
Execution against a pariner of the firm—Defences open. 

On a proper interpretation of the provisions of Order go read with Order 21, rule 50 (2) of the 
Code of Civi Procedure: the only defence open to a person against whom a decree obtained against a 
firm is sought to be executed as a partner of the firm and who has been served with a notice under 
sub-rule (2) of Order 21, rule 50, is that he is not a partner of the firm. It is not open to him to can- 
vas the merits of the claim against the firm. When a firm is sued in its firm name the decree against it 
would be a decree against the individual partners of the firm also. Notwithstanding the wide lan- 
guage of the expression ‘‘ where such liability is MIRE ” in sub-rule 2 of rule 50 the only question 
or consideration by the Court is the same as that which arises under rule 50 (1) (b) that is adjudging 
the person to be a partner. No defence which seeks to negative the liability of the partnership to 
the decree or impugns the validity of the decree as against the parmership would be open when a 
person is served with a notice under Order 21, rule 50 (2) of the Code. 


Shahani v. Havero Trading Co., (1944) 51 C.W.N. 488, referred to and followed. « 


*  Kaluram v. Firm Sheonand Rai Fokhi Ram, (1932) LL.R. 11 Pat. 580, Pottiswami v. Sulaiman, (1942 
1 M.L.J. 377: I.L.R. (1942) Mad. 688: Toolaram Nathmull v. Mahomed Valli Patel, 1.L.R. (19399 
2 Cal. 312, dicta held erroneous. 


Appeal against the order of the Hon’ble Mr. Justice Ramaswami dated 26th 
March, 1954 and made in the exercise of the Ordinary Original Civil Jurisdiction 
of the Hieh Court in Application No. 2045 of 1953, in C.S. No. 812 of 1948. 

B. V. Viswanatha Atyar and T. Raghavan for Appellant. 

V. N. Srinivasa Rao for Respondent. 7 

The Judgment of the Court was delivered by 

Rajagopala Ayyangar, 7.—This is an appeal against an order of Ramaswami, J., 
granting leave under Order 21, rule 50 (2) of the Civil Procedure Code to exe- 
cute the decree obtained in C.S. No. 812 cf 1948 on the file of this Court against a 


firm by name Sry Murugan Films against the appellant here on the allegation that 
he was a partner in the said firm. 








t, they had unlawfully exhibited the picture within 
the City of Madras and thu@finfringed their rights. In the cause title to the plaint 
the first defendant was descybed as Sri Murugan Films, a firm carrying on business 
at Ambur. ‘The summo the suit was served upon one M. J. Vittal Rao who, 
it is admitted, was the mmaging-partner of the first defendant firm. In the sum- 
mons, however taken gut to this Vittal Rao, the description given of the person 
on whom service was to be effected was ‚Sri Murugan films by sole proprietor 





t Q.S.A. No. 48 of 1954. grd September, 1954, 
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M. G. Vittal Rao”. On receipt of this summons, Vittal Rao appeared through 
counsel Mr. T. L. Venkatarama Ayyar, then at the Bar. In the vakalath executed 
in favour of the counsel Vittal Rao described himself as the Managing partner of the 
Sri Murugan Films. He filed a written statement contesting the claim of the 
plaintiff and putting forward a defence that Aminjikarai where it was stated that 
the defendant had exhibited the film in contravention of the plaintiff’s rights was 
on the date of the agreement within the District of Chingleput and that, therefore, 
the defendant-firm had a right to exhibit the pictures in the theatres in the locality. 
This defence was the subject-matter of issue before the Court and Ramaswami 
Goundar, J., after consideration of the relevant notifications by Government reached 
the conclusion that Aminjikari was not in the District of Chingleput on the date 
of the agreement. 'The result of this finding was that the defendant firm had been 
proved to have infringed the plaintiff’s rights and the only question for considera- 
tion by the Court was the quantum of damages payable to the plaintiffs for the 
infraction of their rights. The learned Judge held that the plaintiffs were entitled 
to have a decree passed in their favour for 1Ẹ times t.¢., 175 per cent. of the net 
profits made by them from the exhibition of the film in two theatres within this 
area, this being taken to represent the actual loss sustained by them. The matter 
was, thereupon sent to the Official Referee for the ascertainment of the profits 
made by the defendant-firm. The defendant filed their accounts from which the 
net profit which they derived and on the basis of which the damages payable to 
the plaintiff was to be calculated could be ascertained. ‘The accounts produced 
by the defendant’s firm were accepted by the plaintiffs and the only question was as 
regards certain deductions claimed by the defendant for computing the net profits. 
The learned Official Referee decided the items which were allowable and on 
this basis, directed the counsel te work out the figure of net profit derived by the 
defendant-fifm. Counsel submitted figure and on the basis of thss the amount due 
to the plaintiff was ascertained. This was placed before the Court and a final 
decree was passed in favour of the plaintiff for a sum of Rs. 3,074-5-6 in the place 
of Rs. 29,000 for which the suit had been laid, This final decree was passed in 
August, 1952. 


In pursuance of this decree the plaintiff-firm applied to execute this decree 
against the present appellant as being one of the partners of the defendant-firm 
and as against whom derio the decree could be executed after obtaining leave 
of the Court under Order 21, rule 50 of the Civil Procedure Code. On receipt 
of the Master’s summons in this application, the present appellant without denying 
that he was a partner of the Sri Murugan Films raised three contentions. The 
first was that he was not served with summons of the suit C.S. No. 812 of 1948, 
of the High Court, Madras, the decree in which was sought to be executed against 
him personally. He said that the decree was obtained after :ervice upon Vittal 
Rao who was described as the sole proprietor of the first defendant-firm. On this 
ground: it ws stated that the decree obtained against Sri Murugan Films could not 

c executed against the appellant personally. The second ground that was urged 
was that the decree in C.S. No. 812 of 1948 w consent decree and that under 
the Indian Partnership Act which governed the rijhts of the partners of the defen- 
dant’s firm Vittal Rao had no authority to consen@to a decre being passed against 
the firm in the face of the statutory provison enacte® in section 19 (c) of the Indian 

. Partnership Act. The third objection to the leave Wing granted was that the firm 
of Sri Muru Films had been dissolved and that decree proceedings in the 
suit for dissolution O.S. No. 155 of 1951 on the file of Phe District Munsif’s Court, 
Tirupattur, were pending. 







judgment. Nor did the learned counse] for the appellant put’ forward this objec- 
tion before us in this appeal, The learned Judge held that the suit C.S. No. 812 


174 THE MADRAS LAW JOURNAL REPORTS. [1955 


of 1948 was really filed against the firm in the firm’s name and properly in con- 
‘formity with the provisions of Order go of the Civil Procedure Code and that the 
summons to the managing .nartner describing him as the sole proprietor was in 
the nature of a misdescrip. » „å which did not vitiate the validity of the decree as 
against the firm, particularly as Vittal Rao understood the summons to him as 
to him in his capacity as the Managing partner of the first defendant firm and the 
further proceedings at the trial were all conducted on that footing. 


In regard to the second point, the learned Judge, after an elaborate discussion 
of the authorities, reached the conclusion that the decree, though by consent, was 
binding on the appellant by reason of the powers of the Managing Director, Vittal 
Rao, being comprehensive and that the consent could also be justified on the ground 
of its being an emergency power. He consequently granted leave to the decree- 
holder to execute the decree against the appellant and it is from this order that 
the present appeal has been filed. 


The learned counsel for the appellant raised before us three contentions. The 
first was that before a decree as against a firm could be passed, there ought to be 
proper service of summons upon the firm and that this could be effected only when 
the service is directed to the managing partner as such. Reliance was placed upon 
the terms of Order 30, rule 3 of the Civil Procedure Code read with rule 5, parti- 
cularly the opening words of rule 5 which speaks of a summons being issued to a 
firm. ‘The contention is that it was not the defendant-firm that was served with 
the summons, but Vittal Rao personally as the sole proprietor of some concern 
which he was carrying in a name other than his own. We think there is no 
substance in this argument. In the present case, the cause-title of the plaint makes 
it clear that it was a firm and not a proprietary concern that was sought to be made 
liable by the description of Sri Murugan Films, for it is described as a Firm. The 
summons was served upon one of the partners and at the principal place at which 
the partnership business is carried on. At the most it is merely an error in the 
description of Vittal Rao which does not affect the regularity of the service of the 
summons upon the firm. The question in such cases is really whether the person 
so served with summons is misled ‘by the form of the summons into believing that 
he was being served in one character rather than another. Having regard to 
the subsequent proceedings in the suit it is clear that Vittal Rao who was admittedly 
the managing partner and who had therefore authority to represent the firm in 
the suit was not misled by his description in the summons. Since, therefore, the 

laintiff’s intention is clear from the description in the cause-title to the plaint 
and the defendant was not misled either, the error in the description in the summons 
is really immaterial in the present case and the learned Judge was right in treating 
this as a mere misdescription which did not affect the validity of the decree as 
against the defendant-firm. 


The next contention of the learned counsel for the appellant is that the decree 
in C.S. No. 812 of 1948 is not binding upon the firm or the appellant for the reason 
that it was a consent decree and therefore, ulira vires of Vittal Rao as one of the 
partners in the firm. As statedfWarlier, the learned Judge has repelled this con- 
tention by a reference to the te of the partnership deed as well as by invoking 
the emergency powers of a partfer in a partnership. The entirety of the argument 
on this branch of the case is b§sed upon the decree in C.S. No. 812 of 1948 being 
a-consent decree. But on je facts, there is no foundation for this contention. 
As would be apparent fro e narrative of the facts set out earlier, the decree was 
a decree in invitum and thefhnly consent namely, the agreement between counsel, 
was to the computation offhe figure of profits, after the basis upon which the com- 
ad been laid down by the Official Referee. It would 
of language to call this decree as one by consent. We 
have perused the order of the Official Referee which makes this position absolutely 
clear. In the circumstances, it is unnecessary to discuss the correctness of the 
views expressed by the learned Judge as regards the scope of a partner’s powers. 
This contention therefore, is not open on the facts and has to he rejected. 
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The last point that was put forward by the learned counsel for the appellant 
related to the question whether he was not entitled to question the aay and 
correctness of the decree in C.S. No. 812 of 1948 against the firm before’ the decree 
could be executed against him. The contention was based upon the language 


of Order 21, rule 50, which runs in these terms : 
e 
“so, (1) Where a decree has been passed against a firm, execution may be granted— 


(a) against any property of the partnership ; 
(b) against any person who has appeared in his own name under rule 6 or rule 7 of Order 30, 
or who has admitted on the pleadings that he is or who has been adjudged to be, a partner ; 


(c) against any person who has been individually served as a partner with a summons and 
has failed to appear : 


Provided that nothing in this sub-rule shall be deemed to limit or otherwise affect the provi- 
sions of section 247 of the Indian Contract Act, 1872. 

(2) Where the decree-holder claims to be entitled to cause the decree to be executed against 
any person other than such a person as is referred in sub-rule (1), clauses (b) and (c) as being a partner 
in the firm, he may apply to the Court which passed the decree for leave and where the liability is 
not disputed, such Court may grant such leave, or where such liability is disputed, may order that 
the liability of such person be tried and determined in any manner in which any issue in a suit may 
be tried and determined. 

(3) Where the liability of any person has been tried and determined under sub rule (2), the 
order made thereon shall have the same force and be subject to the same conditions as to appeal or 
otherwise as if it were a decree. / 


(4) Save as against any property of the partnership, a decree against a firm shall not release, 
render liable or otherwise affect any partner therein unless he has been served with a summons to 
appear and answer ”. 


Reliance was placed upon the words “ such liability is disputed ” in the latter 
part of sub-tule 2 under which where the person against whom the decree is sought 
to be executed d&es not admit the liability, the Court has to order the lability 
of such person to be tried and determined in the manner in which an issue in the 
suit may be tried and determined. In the present case, it is admitted that the 
appellant is a partner in the firm, as the partnership deed constituting the firm of 
Sri Murugan Films which has been filed in the case shows. If the decree in G.S. 
No. 812 of 1948 is binding on the defendant firm, it would follow that it would be 
binding upon every partner in the firm on proof that he is such partner. But the 
argument of learned counsel for the appellant is that the issues and points which 
could be raised and tried when a decree is being sought to be executed against 
P not falling within the categories mentioned in clauses (b) and (c) of sub- 

e (1) of rule 50 as being a partner in the firm are not confined to the issue of his 
being a partner, but also to the merits of the claim against the firm. 


In this form the question has not been considered by the learned Judge on the 
Original Side, but as the point is one of pure Jaw, we think it proper that it should 
be considered by us. We have examined several authorities bearing upon this 
question and have reached the conclusion that there is no substance in this point. 
Reliance is sought to be placed by the learned, counsel for the appellant for his 
contention principally upon three decisions : Kalu Ram v. Firm Sheonand Rat 
Fokhi Ram! : Toolaram Nathmull v. Mahomed Va Patel, Potitswamt v. Sulaiman” 
The decisions in Kalu Ram v. Firm Sheonand Rai 7&hi Ram! and Pottiswami v. Sulat- 
man? both related to the determination of the qhestion whether an application 
under Order 21, rule 50 (2) for leave had to be Med in the Court which passed 
the decree or could be filed also in the executing coWt where the decree has been 
transferred to another Court for execution and turned Ippon the proper construction 








in favour of the snare but these are obiter. WeNgpnsider that the view ex- 
pressed in these dicta is erroneous and that on the i 
provisions of Order go read with Order 21, rule 50 (2) 


I. y 32) ILL.R. 11 Pat. 580. 3. (1942) 1M.L.J. 977: LL.R. (1942) Mad. 
2. LLR, (1939) 2 Cal. 312, 688. j 
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person who has been served with a notice under sub-rule (2) of Order 21, rule 50 
is that he is not a partner of the firm. 


The effect of a decree against a firm where the provisions of Order 30 have* 
been complied with could not be better stated than in the words of Lindley, L.P. 
in Western National Bank v. Perez! where he said : x 


“ When a firm’s name is used, it is only a convenient method for denoting those persons who 
compose the firm at the time when that name is used and a plaintiff who sues partners in the name 
of their firm in truth sues them individually just as much as if he had set out all their names ”. 


It follows therefore, that when a firm is sued in its firm name, the decree against 
it would be a decree against the individual partners of the firm also and this is the 
rational basis for the provisions in Order 21, rule 50 (1) (a) under which the 
decree-holder can proceed against the assets of the firm as also sub-clauses (b) 
and (c). The decree being binding upon the firm and against all the partners, 
it could be executed against those who have been proved to be partners. Order 
21, rule 50 (1) (b) and (c) deal with cases where persons have been proved to 
be partners of the firm and when this is done, the decree against the firm could 
logically be executed against those persons. Therefore, notwithstanding the wide 
language of the expression where such liability is disputed in sub-rule (2) of rule 50, 
the only question for consideration by the Court is the same as that which arises 
under rule 50 (1) (b) i.e., adjudging the person to be a partner. No defence which 
seeks to negative the liability of the partnership to the decree or impugns the validity 
of the decree as against the partnership would be open when a person is served 
with a notice under Order 21, rule 50. All the earlier cases upon the topic 
have been considered in the decision of Das, J., of the Calcutta High Court in C. M. 
Shahan v. Havero Trading Co.* which was affirmed by‘a Divisional Bench of that 
Court and with respect we agree with the Judgment of that Court. In particular, 
the matter has received full consideration in the appellate Courteand it is sufficient 
to cite a passage from the judgment of McNair, J., which expresses succinctly the 
effect of these provisions. l 

“A further question has been raised, whether, in an application in execution under Order Qi, 
rule 50 of the Gode of Civil Procedure, a partner who has admitted that he is a partner can question 
his D liability and incidentally the liability of his firm under the decree which has already been 
passca. 

Order 21, rule 50, provides that where a decree has been passed against a firm execution may be 
granted (a) against any property of the partnership; (b) against any person who has PPE in his 
own name or who has admitted on the pleadings that he is, or who has been adjudged to be a partner 
and (c) against any person who has been individually served as a partner with a summons and has 
failed ta appear. ‘The rule provides for execution against the property of the partnership and against 
a person who is a partner. Siw (2) of rule 50 provides that where the decree-holder claims to be 
entitled to cause the decree to be executed against any person other than such a person as is referred 
to in sub-rule (1), clauses (b) and (c) as being a partner in the firm, he may apply to the Court which 
passed the decree for leave and where the liability is not disputed, such Court may t such leave ; 


or where such liability is disputed, may order that the liability of such person be tried and determined 
in any manner in which any issue in a suit may be tried and determined. 


I am clearly of opinion that what is intended by sub-rule (2) of rule 50 is that the liability of a 
person as a partner may be put in issue but that once his liability as a partner has been decided 
or, as in the present case, where it is adgpitted, sub-rule (2) of rule 50 enables the decree-holder to 
execute the decree against all partners Jand the partner against whom execution is sought is not 
entitled to contest the validity of the dedfee or his own Jiability thereunder ”. 


We respectfully agree’ wit this analysis of the provision and the conclusion 
reached by the learned Judgs. There is, therefore no substance in the third 
contention raised on beh f the appellant. 


The result is, the appedf fails and is dismissed with costs. 


R.M. —— Appeal dismissed. 





r (1841) L.R. AQ B. 304 at 314. a. (1944) 5 C.W.N. 488 at 497. 


I) NAGAPPA CHETTIAR 0. H.R.E. BOARD (Rajamannar, C.7.). 177 


IN THE HIGH COURT OF JUDICATURE AT MADRAS. 


Present :—MRr. P. V. RAJAMANNAR, Chief Justice AND Mr. Justice SOMA- 
SUNDARAM. 


P-L: N. K. M. Nagappa Chettiar .. Appellant* 
V 


The Hindu Religious Endowment Board, now represented by 
the Commissioner for the Hindu Religious and Chari- 
table Endowments, Madras .. Respondent. 


Madras Hindu Religious and Charitable Endowments Act (XIX of 1951), section 76—Declaration as 
ultra vires by the Supreme Court—Effect on power of Commissioner to legy contribution on a temple—Application 
after final disposal of oi settling scheme for directing Commissioner, Endowments Board, not to levy contribution 
—Not maintainable. 

Section 76 of the Madras Hindu Religious and Charitable Endowments Act (1 51 Da been 
held by the Supreme Court in Commissioner, Hindu Religious Endowments, Madras v. Sri hmindra 
Thi iar, (1954) S.C.J. 335 : (1954) 1 M.L.J. 96 (S.C), to be ultra vires on a ground which 
will as much apply to a temple as to a mutt or other religious endowment. The effect of that decision 
is to deprive the Commissioner of Hindu Religious Endowments of the power conferred by section 
76 of Act (XIX of 1951) to levy contribution. A statutory officer like the Commissioner of 
Religious Endowments, would not disregard the decision of the highest Court in the land. 


After a suit in which a fresh scheme was substituted for the one framed by the Hindu Religious 
Endowments Board was finally disposed of, whether or not the scheme contained the usual liberty clause 
an application to direct the Commissioner of Religious Endowments not to levy any contribution on 
the suit trust is not maintainable. The right of the Endowments Board to levy contribution depends 
upon the statutory right conferred by section 76 of the Act. Itis really outside the province of any 
scheme to say that the Board is or is not entitled to levy contribution. The application therefore 
cannot be deemed to be for the construction or interpretation of the scheme or of any of its clauses. 


On appeal from the judgment and order of the Hon’ble Mr. Justice Krishna- 
swami Nayudu, d&ted 24th January, 1952 and made in the exercise of the Ordinary 
Original Civil Jurisdiction of the High Court in Application No. 2915 of 1951 in 
C.S. No. 121 of 1943. 

V. S. Rangachan for Appellant. 

The Government Pleader (C. A. Vaidyalingam) for Respondent. 

The Judgment of the Court was delivered by 


Rajamannar, C. J.——This is an appeal from an order of Krishnaswami Nayudu, J., 
on an application filed by the appellant in C.S. No. 121 of 1943 on the Original 
Side of this Court. The application was to direct the respondent, the Madras 
Hindu Religious Endowmwnts Board, not to levy any contribution, etc., on the 
suit trust. 


The suit itself has been filed to get rid of two schemes framed by the Board with 
reference to certain specific endowments set apart for religiou$ and charitable 
purposes by the appellant’s family. That suit was disposed of on 13th December, 
1943, by Chandrasekhara Ayyar, J., who framed a scheme in place of the two schemes 
framed by the Board. We are not concerned with the terms of that scheme, as 
none of them is in question. It is in this suit had been finally disposed of in 
1943 that in July, 1951, the above application was¥filed by the plaintiff in the suit. 
The application was opposed inter alia on the gro that it was not maintainable. 
Krishnaswami Nayudu, J., held on the merits again& the applicant and he affirmed 
the right of the Board to levy contribution. 


Apart from the objection on the merits to the | 
objection was raised by the plaintiff-appellant based 
Bench of this Court in The Strur Mutt v. Commisstoner\Hindu Religious Endowment 
Board1, which held that section 76 of Madras Act f 1951 chil conferred 
power on the Commissioner of Religious Endowments to levy contribution was 









of contribution, another 
on a decision of a Division 
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ultra nres the State Legislature. The learned Judge considered that that decision 
did not apply to a temple or a specific endowment, as it dealt with a mytt. In 
his opinion, that decision should be confined to the particular mutt concerned 
in that case and to other mutts of a similar nature. In the result, the learned, 
Judge dismissed the application. Hence this appeal. 


e 

With great respect to the learned Judge, we think he was wrong in thinking 
that that decision did not cover the case before him. That decision has since 
been affirmed by the Supreme Court, vide Commissioner of Hindu Religious Endow- 
ments, Madras v. Strur Mutt}. Section 76 has been declared by that Court to be 
ultra vires, on a ground which will as much apply to a temple as to a mutt or other 
kind of religious endowment. It is obvious that the effect of the Supreme Court 
decision is to deprive the Commissioner of Hindu Religious Endowments of the 
power conferred by section 76 to levy contribution. This position is conceded 
by the learned Advocate-General. 


The learned Advocate-General, however, raised a preliminary objection 
to the maintainability of the original application itself. Though this objection 
was taken in the counter-affidavit filed on behalf of the respondent, it was evidently 
not pressed because the learned Judge was inclined to dismiss the application on 
the merits. We see considerable force in this objection. The scheme framed by 
this Court in C.S. No. 121 of 1943 did not even contain the usual liberty clause. 
Indeed the learned Judge refused to include one such. Whether such a clause 
was present or not, we have no doubt whatever that an application like the one 
that the applicant made cannot be made in a suit which had been finally disposed 
of. The right of the Endowments Board to levy contribution depends upon the 
statutory right conferred by section 76 of the Act. There is nothing in the scheme, 
and it is really outside the province of any scheme to say that the Board is or is not. 
entitled to levy contribution. We, therefore, do not agree wfth the argument 
of the learned counsel for the appellant that the application can be deemed to be 
for the construction or interpretation of the scheme, or of any of its clauses. We 
have made it clear that because of the judgment of the Supreme Court the Com- 
missioner will not be entitled to levy any contribution. We are sure that a statutory 
officer like the Commissioner would not disregard the decision of the highest Court 
in the land. l 

While we say this, we cannot but uphold the preliminary objection raised 
by the learned Advocate-General that the application itself was not maintainable. 
Upholding this objection, we dismiss this appeal. Having regard to the fact that 
this objection was not evidently pressed before the learned Judge and also because 
we have made observations in favour of the appellant on the merits, we think that 
there should be no order as to costs. 


K.S. PENERE Appeal dismissed. 


IN THE HIGH COURT OF JUDICATURE AT MADRAS. 


PRESENT :— MR @ustice KRIsHNASWAMI NAYUDU. 
Subramania Gurukkal Appellant * 


U. ; 
Respondents. 
go8), sections 20-A and 21—-Assignment of land—Purposes other than 
section 3 (16) of the Act—Whether permission could be given. 


Where lands were assign others by the owners through pattas in their names but the patta 
though it did got mention any #ecific purpose for the said assignment laid a condition on the assignee 
that he should not obstruct Water flowing into a lake Hiroueh the cultivation channel and that he 
would not do any harm to the cultivator, on the question whether the assignees were liable to be evic- 

é 






those mentioned in clauses (a) (b 
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ted under sections 20 and 21 of the Madras Estates Land Act for trying to cultivate tank bund and 
bed of a category falling within the description of the lands in section 3 (16) of the Act, 


* Held, that the landlord was not acting tei in assigning land to be used by others for purposes 
other than legitimate. sd i other than those aanbid in clauses (a) and (b) of section g (16) 
would not be within his rights to grant in pursuance of any customary right. 
Ramaswami Goundar v. Ramaswami Goundar, (1942) 2 M.L.J. 595: I.L.R. (1943) Mad. 331, dis- 
Appeal against the decree of the District Court of Salem in A.S. No. 342 of 
1947 preferred against the decree of the Court of the District Munsif of Sankaridrug 
at Salem in O.S. No. 476 of 1946. 


D. Ramaswami Ayyangar and P. R. Varadarajan for Appellant. 


T. Krishna Rao and The Government Pleader (C. A. Vaidyalingam) for Res- 
pondents. 


The Court delivered the following 


JupGMENT.—This appeal arises out of a suit to set aside the order of eviction 
passed by the Deputy Collector of Salem in M.P. No. 2 of 1944 under section 21 
of the Madras Estates Land Act. The lands comprised in T.S. Nos. 28, 29 and 
55 of Salem Town are situated in Annadanapatti mitta, an estate coming within 
the scope of the Madras Estates Land Act. The rst defendant is the owner of 
No. 57, which is irrigated by the water, which collects in T. S. Nos. 29 and 55 and 
the surplus water from T.S. Nos. 29 and 55 flows along the channel situate in T.S. 
No. 28. One V. P. Varadappa Chetti, the 1st plaintiff’s predecessor in title 
obtained an assignment of land measuring 9 cents in T.S. No. 28 from the 2nd de- 
fendant, the mittadar by means of patta No. 188. One N. V. Varadappa Chetti 
also obtained an assignment of portions of the land in T.S. Nos. 29 and 55 under 
pattas Nos. 191 and 195. Both the plaintiffs are the present owners of these T.S. Nos. 


The rst defendant filed M.P. No. 2 of 1944 before the Deputy Collector, Salem, 
under sections 20 and 21 of the Madras Estates Land Act. The Deputy Collector 
by his order dated 29th September, 1945, held that T.S. Nos. 29 and 55 are tank 
and bunds of tank and T.S. No. 28 is a surplus channel falling within ihe category 
of lands described in section 3 (16) (a) of the Madras Estates Land Act. The 
assignments were, therefore, declared invalid and steps were directed to be taken 
to evict the plaintiffs under section 21 of the Act. The suit out of which this 
appeal arises, was instituted for setting aside the said order. 


Exhibit A-1 is patta No. 191, granted to M. V. Varadappa Chetti, which 
refers to T.S. Nos. 29 and 55. It is an assignment of land without mentioning 
any purpose but there is a condition attached which says that the pattadar will 
not obstruct the water flowing into the lake and that he would not do any harm 
whatsoever to the cultivator. Patta No. 188 refers to T.S. No. 28. The condition 
mentioned in Exhibit A-r are also found in Exhibit A-5. Both fhe Courts below 
upheld the contention of the plaintiffs and the learned appellate Judge, applying 
the decision, Ramaswami Goundar v. Ramaswami Goundar1, held that since neither 
section 20-A nor section 21 of the Madras Estatqas Land Act affect the proprietary 
rights of land-holders, in the tank beds provided tht ab eee rights are not thereby 
affected, the land-holder can certainly assign the Mand for cultivation and any ryot 
affected by such an assignment can seek his remed] only if and when his irrigation 
rights are affected by such assignment. The learked Judge also found that the 
assignments being conditional are perfectly valid in event. 








Section 20-A relates to the powers of Collectors $o divert disused communal 
lands. Section 20-A (1) provides that the District Qgllector may, on the appli- 
cation of the land-holder, a ryot or any other person if¥erested, declgre that any 
land or any portion of the land, which is set apart for anyof the purposes referred 
to in sub-clauses (a) and (b) of clause (16) of sections be devoted to other purposes 
if it is not any longer required for its original purpose. Clause 2 provides that e 
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without the written order of the District Collector under clause (b) of sub-section 
( if no land, which is set apart for any of the purposes referred to in sub-clauses 
(a) and (b) of clause (16) of section 3 shall be assigned or used for any other purpose. 
It further states that nothing contained in this sub-section shall affect or take 
away or be deemed to affect or take away the customary rights of the land-holder 
or the ryots in the user of any such land. . E 


The assignments in these cases are not for any of the purposes mentioned in 
clauses (a) and (b) of section 3 (16). The purpose for which the land has been 
assigned is not mentioned in the assignment. As there is no specification of the 
purposes to which the land may be put the assignee may use it for any purpose 
he finds the land is capable of being utilised. The conditions in the pattas make 
it clear that the lands assigned are lands which come within clause (a) of section 
3 (16) and that was why the pattadar is directed not to obstruct the flow of water 
into the lake and not to do any harm whatever to the cultivation. As the lands 
were primarily intended for the purpose of supplying water for cultivation purposes 
the assigament by means of the patta, could not be said to be for the same purpose 
but for the purpose other than that for which it was intended and that was the 
reason why the reservation has been made in the pattas that the purposes for which 
they were originally used should not be affected. Prima facie therefore clause (2) 
would apply as it is not suggested tbat there is any written order of the District 
Collector in this case. The assignment is not for a purpose mentioned in clause 
(a) and (b) of section 3 (16) but it is for some other purpose. So, the assignment 
is invalid. But the contention is that since the landholder has got full proprietary 
rights in respect of the tank and the tank bunds, so long as the rights of ryots to their 
use for the purposes mentioned in clause (a) are not interfered with, it will be 
open to the land-holder to make such use of itas he thinks fit by himself or by others 
to whom he might assign. The only exception under clause 2 is that the customary 
rights of the land-holder or the ryots in regard to the user of any such Jand should 
not be interfered with. It cannot be said that the right of a proprietor to assign 
land is a customary right. The right to assign property is incidental to the right to 
own property and in no view could it be said to be a customary right. The only 
reservation being in respect of customary rights and the assignment by the pro- 

rietor not being a customary right, the exception or the reservation of the rights 
in favour of the andlor or ryots under clause (2) could not be applicable to cases 
of assignment. 


The following observations of Leach, C.J., in Ramaswami Goundar v. Ramaswami 
Goundar! are relied upon: 
“When a person owns land, he is entitled to use it for any legitimate purpose and we can find 


no provision in the Madras Estates Land Act, which deprives the land-holder of his right to utilise 
the bed of the tank vested in him so long as by so doing he does not interfere with the right of others ”. 


These observations cannot however be understood to mean that the land- 
holder has unlimited powers of disposal of the land. It is limited only for the use 
of the land by the land-holder or ryot in pursuance of any customary rights and 
not to the disposal, assignment or feansfer of the land for purposes other than those 
mentioned ia clauses (a) and (bf of section 3 (16). Nothing prevented the land- 
holder from using the land hi by virtue of the customary rights he might have 
acquired but he would not be cgmpetent to allow this land to be used by others for 
purposes other than legitimayf. e learned Chief Justice has summed up the 
position in the last paragrapWof the Judgment thus : 
ion. ‘The proprietary rights of the appellants in the bed of this 
he ryots of the village have no interest in these lands, apart from 
of cultivating their holdings, the water contained on the land. 
lants can only be cut down by a statutory provision expressed in 


ere is no such provision. Therefore they are entitled to cultivate such 
as become exposed when the water recedes in the dry season, provided 








“ Now let us sum up the 
tank are unaffected by custom. 


e that the cultivation does not prevent the water spreading when the rains come ”’. 





-— 
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The objection taken in that case was as to the right of the landholder to cultivate 
parts of the bed of the tank and it was held that there was no statutory prohibition. 
But under sections 20-A and 21 such lands cannot be used for the purpose other than 
those specified in section 3 (16). There is therefore an express statutory provision 
in this case against the land-holder prohibiting him from making any assignment 
and soit is not open to him to assign the land. 

In the result, the appeal is allowed. Appellant will recover the costs from the 
plaintiffs throughout. i 


K.C. — Appeal allowed. 


IN THE HIGH COURT OF JUDICATURE AT MADRAS. 


PRESENT :—Mnk. P. V. RAJAMANNAR, Chief Justice AND Mr. Justice RajacoPALa 
AYYANGAR., 


P. L. SP. NK. Nagappa Chettiar .. Petttioner* 
v. 
The Commissioner of Income-tax, Madras .. Respondent. 


Income-tax Act (XI of 1922), section 66 (1)—Application under, sent by post—Material time for purposes 
of limitation—“ Shall be accompanied by a fee of Rs. 100”—Scope and meaning of—Fee sent separately by 
money order—If and when sufficient compliance with the section. 


Where an application under section 66 (1) of the Income-tax Act, 1922, was sent by registered 
post, the date on which it is received in the office of the Tribunal is the material date to see whether 
the application is in time. 

Rule 7 (ii) read with rule 36 of the Appellate Tribunal Rules, 1946, referred to. 


The fee ofRs. 100 or something representing that sum which should accompany such an applica- 
tion need not be cont&ined in the same envelope as the application so that both the application and 
the money should be delivered together at the same time. The words “accompanied by aifee of 
Rs. 100 ” should not be given a too literal interpretation. A reasonable construction of this require- 
ment would be that the assessee should have made the payment of the said sum in such time that 
in the ordinary course it would either be received or deemed to be received (as in the case of a Tréasury 
receipt or chalan for payment) within the time allowed. The ordinary meaning of “ accompany ” 
is “go with”. There is nothing in section 66 (1) of the Act or in any of the rules which prescribes 
that the fee should be enclosed along with the application. 

Quaere : Should the time occupied in the transmission by post of the application not be computed 
as part of the period of sixty days? 

Sri Popsingh Rice Mill v. Commissioner of Incomse-tax, Bihar and Orissa, (1949) 17 I.T.R. 420, 
disapproved. 

Hajee Mahboob Bux Illahi v. Commissioner-of Income-tax, U.P., (1949) 18 I.T.R. 72, doubted and 
not followed. 

Motilal Hiralal v. Commissioner of Income-tax, (1950) 19 I.T.R. 96; I.L.R. (1950) Nag. 815: 
Ganesh Prasad v. Commissioner of Income-tax, Central and United Provinces, I.L.R. (1 ( All. 470; Kushi 
Raghunath Sahai v. Commissioner of Income-tax, Punjab, (1953) 24 I.T.R. 170, ref and distinguished, 

Where in an application under section 66 (1) of the Act the applicant has stated that the sum of 
Rs, 100 has been sent on that day by money order and has in fact sent the same, and the application 
was received in time but the money order one day late, it cannot be said that the application is out 
of time and the argument that the application should be degmed to have been filed only on the date 
of the receipt of the money order is not tenable. It is s t compliance with the provisions of 
section 66 (1) of the Act if the applicant has made th paymen in such time as would in the ordinary 
course reach the authority within the time allowed. 


Petition under section 66, clause (3) of the IndiaAIncome-tax Act, 1922, praying 
that in the circumstances stated therein the High will be pleased to direct 
the Income-tax Appellate Tribunal, Madras Bench A, to}gtate a case and refer certain 
questions of law arising from the order in R.A. No. 1433 0f 1952-53 (I.T.A. No. 2112 
of 1951 Bi ean year 1944-45) on the file of the\aid Income-tax Appellate 

2 






Tribun dras Bench A. h ° 


T. V. Balakrishnan for S. Jagadisa Ayyar for Petitioner. 
C. S. Rama Rao Saheb for Respondent. ` 
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The Judgment of the Court was delivered by 


Rajamannar, C.7.—This is an application under section 66 (3) of the Indian 
Income-tax Act. The petitioner is the karta of a Hindu undivided family and as 
such made his return for the assessment year 1944-45. ‘The Income-tax Officer 
made an assessment by his order, dated 25th March, 1949. ‘There was an appeal 
therefrom to the Appellate Assistant Commissioner, who passed his order oh goth 
April, 1951, reducing the assessment. An appeal was then preferred to the Income- 
tax Appellate Tribunal which was: disposed of finally on 19th January, 1953. ‘The 
notice of the order under sub-section (4) of section 33 was served upon the petitioner 
on 3ist January, 1953. On goth March, 1953, the petitioner sent by registered 
post from Devakottai an application under section 66 (1) of the Income-tax Act 
requiring the Appellate Tribunal to state a case and refer certain questions of law 
to this Court. On the same day, the requisite fee of Rs. 100 was sent by money 
order through the post office at Devakottai to the Income-tax Appellate Tribunal, 
Madras. The application was received by the officer of the Income-tax Appellate 
Tribunal on 31st March, 1953, but the money order was received on 2nd April, 
1953, one day late, the last day being 1st April, 1953. The Appellate Tribunal 
rejected the application as barred by time. ‘The Tribunal held that as the money 
order was received only on 2nd April, 1953, the application should be deemed to 
have been filed only on that day. Thereupon, the petitioner filed the present 
application. Section 66 (3) of the Act runs thus :— 


“Ifon any application being made under sub-section (1) the Appellate Tribunal rejects it on 
the ground that it is time-barred, the assessee or the Commissioner, as the case may be, may within 
two months from the date on which he is served with notice of the rejection, apply to the Migh Court 
and the High Court, if it is not satisfied of the correctness of the Appellate Tmbunal’s decision, may 
require the Appellate Tribunal to treat the application as made within the time allowed under sub- 


section (1) ”. : 

The material portion of section 66 (1) of the Act runs thus := 

“ Within sixty days of the date upon which he is served with notice of an order under sub-section 

(4) ofsection 33 the assessee or the Commissioner may, by application in the prescribed form, accom- 
pamied where application is made by the assessee by a fee of one hundred rupees, require the Appel- 
late Tribunal to refer to the High Court any question of law arising out of such order, and the Appel- 
late Tribunal shall, within ninety days of the receipt of such application draw up a statement of the 
case and refer it to the High Court”’. 

The petitioner contends that the Appellate Tribunal’s decision that his appli- 
cation under section 66 (1) was barred by time is not correct. 


It is common ground that the Appellate Tribunal had no power to condone 
the delay, if any, inasmuch as section 5 of the Limitation Act is not made applicable 
to an application under section 66 (1), though it has been made applicable to an 
application under sub-section (2) or (3). The only question, therefore is whether 
the Appellate Tribunal was right in holding that the application was barred by 
time, as the money order was received one day too late. 


At the end of the Petitioner’s application under section 66 (1), he made the 
following statement : 
“Rs. 100 being the application fee Pent by money order to-day ”. 


There is no dispute as to fhe fact that on goth March, 1953, the petitioner 
did send a money order for Rs. 100 and the coupon attached to the money order 
form contained a specific refergnce to the application. It is also not disputed that 
in the ordinary course the ney order despatched on goth March from Deva- 
kottai would be received infMadras on the succeeding day, 31st March. Indeed, 
the registered letter sent omg the same day did reach ‘the Tribunal’s office on gist 
March. In these circ nces, the petitioner contends that there has been 
complianceewith the regfeirements of section 66 (1). Learned counsel for the 
petitioner first argued that the principle of section 27 of the Indian General Clauses 
Act should be applied to this ease. ‘That section runs thus :— 


“Where any Central Act or Regulation made after the commencement of this Act authorises 
or requires any documerft to be served by post whether the expression ‘serve’ or either of the ex- 
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pressions ‘give’ or ‘send’ or any other expression is used, then, unless a different intention appears, 
the service shall be deemed to be effected by properly addressing, prepaying and posting by regis- 
tered post, a letter containing the document, and, unless the contrary is proved, to have been effected 
at the time at which the letter would be delivered in the ordinary course of post.” 


+ The fee of Rs. 100 must be deemed to have been received on the day on which 
it would have been delivered in the ordinary course of post, that is, 31st March. 
Counsel for the Department relied in reply on certain rules of the Appellate Tribunal, 
1946, made in pursuance of sub-section (8) of section 5-A of the Indian Income-tax 
Act, 1922. Rule 7 runs thus :— 

“(1) A memorandum of appeal to the Tribunal shall be presented by the appellant in person 


or by an agent to the Registrar at the headquarters of the Tribunal at Bombay, or to an officer autho- 
fied in this behalf by the Registrar, or sent by registered post addressed to the Registrar or to such 
offi 


(2) A memorandum of appeal sent by post under sub-rule (i) shall be deemed to have been 
presented to the Registrar or to the officer authorised by the Registrar, on the day on which it is 
received in the office of the Tribunal at Bombay, or as the case may be, in the office of such officer’ 

Under rule 36, rule 7 is applicable mutatis mutandis to an application under 
sub-section (1) of section 66. According to him, it is the date of the receipt in 
the office of the Tribunal that is the material date. 


Applying rule 7 (ii) read with rule 36, it is clear that the application as such 
in the present case must be deemed to be in time becausé it was received in the 
office of the Tribunal on 31st March, that is, within time. 


The question, therefore, which remains to be considered is, whether the appli- 
cation was not a valid application when received on that day, because it was not 
accompanied by the fee of Rs. 100. The ordinary meaning of “ accompany ” 
is “ go with”. There is nothing in section 66 (1) of the Act or in any of the rules 

| which prescribes that the fee should be enclosed along with the application. Learned 
j|income-tax counsé] admitted that it was sufficient compliance with the require- 
| ments of section 66 (1) to send along with the application a chalan from any local 
treasury in token of the payment of the requisite sum into that treasury. This 
concession probably would also imply that if the money order receipt issued by 
the Post Office had been attached to the application, it would have been sufficient. 
That was not done in this case, but there was a statement at the end of the appli- 
cation that the money had been sent by money order on that day. 


Before we pronounce our opinion on the point, we shall refer to the decisions 
cited to us bearing directly or indirectly on the point. The ruling of the Orissa 
High Court in Sri Popsing Rice Mill v. Commissioner of Income-tax, Bihar and Orissa}, 
was strongly relied on by the petitioner’s counsel. In that case, the assessee was 
served with notice of an order under sub-section (4) of section 33 of the Act on 4th 
December, 1947. The assessee made a deposit of Rs. roo in the Cuttack Treasury 
on 2nd February, 1948, being the sixtieth day from the date of service. That very 
day he sent an application to the Tribunal requiring it to refer the’ question to the 
High Court. That application was accompanied by the chalan. It was sent by 
registered post to the Tribunal’s office at Madras. The application was received 
by the Tribunal on 5th February, 1948, which wes three days beyond the sixtieth 
day. The Tribunal rejected the petition as barred by limitation. The. learned 
Judges, Ray, C.J. and Panigrahi, held that the application was in time. In their 
opinion, the time accupied in transmission of the application should not be com- 

uted as part of the period of limitation of sixty days,and in applying rule 7 of the 
me-tax Appellate Tribunal Rules mutatis mutandis\o the case of an application 
under section 66 (1) of the Act, sub-rule (ii) of rule 7bhould be omitted, because 
presentation is not mentioned in or contemplated by se&tion 66 (i). Ray, C.J., ob- 
served thus : , 

“Reading sub-section (1) of segtion 66 of the Act in the light of 7, 80 far as it prescribes the 
different modes of making an application to the Tribunal, the words ‘require by application made to 
the Appellate Tribunal’ may be construed to include sending an Application to the istrar or other 
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authorised officer by registered post. In doing so, the applicant does all that he is required, in his 
power to do in order to require the Tribunal to refer to the High Court any question of law arising 
out of its order—this of course is subject to the application being, in the ultimate, received by the 
Tribunal. For the Sale of compliance with the condition in the enactment, it is enough that the 
applicant puts the application into such a machinery for transmission that any delay therein and 
thereafter be completely beyond his control ”. R 

This decision certainly helps the petitioner. But Mr. Rama Rao *Saheb 
for the Department has referred us to other decisions. ‘The first of these is Hajee 
Mahboob Bux Bhan Illahi v. Commissioner of Income-tax, U.P.1a decision of the Allahabad 
High Court. The facts in that case were almost identical with the facts in the 
present case. Two applications were sent by post from Allahabad to the Appellate 
Tribunal, Bombay Bench, on 1st December, 1945. On the same day, a money 
order of Rs. 200 was also sent. The applications were received by the office of the 
Tribunal on 4th December, 1945. But the money order was received only on 
ath December, 1945. The period of sixty days from the date of the service of notice 
expired on 5th December, 1945. The Appellate Tribunal rejected the applications 
on the ground that they were not received within time. The learned Judges held 
that though the applications were received on 4th December, that is, in time, as 
the fee was received only on the 7th, that is, after time, the Appellate Tribunal was 
justified in holding that the applications were not in order when presented, as they 
were not accompanied. by the requisite fee. There is mo discussion of the point 
now sought to be raised before us, and the learned Judges were more concerned 
with the applicability of section 5 of the Limitation Act to the case before them. 
Motilal Hiralal v. Commissioner of Income-tay*® is the next case. ‘The assessee there 
had time till 21st September, 1949. The application was posted on 2oth September 
and it reached the Tribunal’s office on 24th September. The Tribunal dismissed 
the application as barred by time. The High Court of Nagpur held that the Tri- 
bunal was right. The learned Judges also hold that section 5 of the Limitation 
Act did not apply. On the facts, this decision cannot directly*’aplpy to our case 
where admittedly the application reached the Tribunal’s office in time. It may, 
however, be noticed that the learned Judges expressly dissented from the decision 
of the Orissa High Court in Sri Popsing Rice Mill v. Commissioner of Income-Tax?. 
In their opinion, the entire rule 7 of the Appellate Tribunal Rules applies to appli- 
cations under section 66 (1) of the Act. The reasoning in this decision is contained 
in the following extract from the judgment of Hidayatullah, J. :— 

“ Since the application under section 66 (1) is to ‘require ’ the Tribunal to refer a case the obvious 
construction is that the ‘requiring’ must be within 60 days. Now a person is ‘required’ to do some- 
thing only when he knows of it and not while the letter is lying in a post office unknown to him. The 
Tribunal is ‘required’ to refer the questions when the application reaches the Tribunal and not 
before. The sub-section nowhere uses the poe ‘require by an application made within 60 
days’ which has been expounded in the Orissa High Court ”. 

The last of the decisions is that of the High Court of Punjab in Khushi Ram 
Raghunatha Sahat v. Commissioner of Income-tax, Punjab*. In this case, the copy of the 
order of the Appellate Tribunal was received by the petitioner on 28th September, 
1950. ‘The assessee’s application under section 66 (1) was posted at Amritsar 
on 27th November, 1950, and was received in the office of the Tribunal on 28th 
November, 1950. The last dayAwas the 27th. The Appellate Tribunal rejected 
the application as barred by time, and the High Court held that the Tribunal 
was right. Here again, on the’ facts, there is a vital difference between that and 
the present case. It suffices tg mention that the learned Judges expressly dissented, 
, did, from the decision of the Orissa High Court in 
isstoner of Income-tax®. 







Another case, which 
Ganesh Prasad v. G Ixy 
the due date for the a 


not cited at the Bar, may also be referred to, namely 
ner of Income-Tax, Central and United Provinces’, ‘There, 
cation for reference was 13th March, 1939. It was filed 





I a 18 I.T.R. 72. g3. (1949) 17 I.T.R. 420. 
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on 16th February, 1939, but it was not accompanied by a fee of Rs. 100 as required. 
The assessee was informed that the said sum should be remitted immediately. 
But it was only on 13th March, 1939, the very last day of limitation, that the assessee 
sent the said sum by insured letter and it was received in the office of the Commis- 
*sioner of Income-tax on 16th March, 1939. The Commissioner of Income-tax rejected 
the application, and the learned Judges of the High Court agreed with the Commis- 


sioner. 


It will be seen that the facts in the present case are not similar to the facts in 
any of the cases above referred to, except Hajee Mahboob v. Commissioner of Income-tax.1 
In Sri Popsingh Rice Mill v. Commissioner of Income-tax*® and Khushi Ram Raghunantha 
Sahai v. Commissioner of Income-tax®, the application was posted on the last date, 
and in Motilal Hiralal v. Commissioner of Income-tax* it was posted on day before but 
received by the office later than the due date. In Ganesh Prasad v. Commissioner 
of Income-tax, Central and United Provinces®, though the application was posted in time, 
the money was not remitted till the last day. In the case before us, the application 
was posted and received within time. It is not, therefore, necessary for us to decide 
whether the view taken by the Orissa High Court in Sri Popsingh Rice Mill v. Com- 
missioner of Income-tax* is right. We are inclined, however, not to agree with respect, 
with the learned Judges of the Orissa High Court in so far as they`held that the 
time occupied in transmission of the application should not be computed as part 
of the period of sixty days. We do not wish to say more than that. The question 
in the present case is whether an application which was sent in time was not proper 
because it was not “ accompanied” by the requisite fee of Rs. roo. The facts 
in Hajee Mahboob v. Commissioner of Income-tax} are no doubt on all fours because 
there too, as here, the money order was despatched on the same day as the appli- 
cation by registered post but the money order was received after the expiry of 
sixty days. e Unfortunately, there is little or no discussion of the point now raised 
before us. All that the learned Judges say is: 


“From the narration of facts given above it would appear that though the applications were 
received onthe 4th of December, 1945, they were not accompanied by a fee of Rs. 100 each and the 
fee was received on the 7th of December, 1945, i.e., two days after the expiry of sixty days. The 
Appellate Tribunal was, therefore, justified in holding that the applications were not in order when 
teenies and when the money was received and defects removed the applications had become time- 

arred.”’ 


We, therefore, find ourselves free to express our opinion on the point as if it 
were res integra, It appears to us that the words “ accompanied by a fee of Rs. 100 ” 
should not be given a too literal interpretation. It cannot obviously be contended, 
for instance, if a money order for Rs. 100 is sent as the required fee and is received 
by the office of the Tribunal in time but the application itself is received sometime 
later but also in time, that the requirements of section 66 are not fulfilled. Or 
again, if the money had been paid into a treasury earlier and the application is made 
later, it cannot be said that the application is not valid. ‘Accompanied’ cannot 
mean necessarily that the sum of Rs. 100 or something representing that sum should 
be contained in the same envelope as the application or that both the application 
` and the money should be delivered together at the same time. It is equally obvious 
that the application is not complete without the payment of the fee. In our opinion, 
a reasonable construction of this requirement would be that the assessee should 
have made the payment of the said sum in such time that in the ordinary course 
it would either be received or deemed to be recei¥ed (as in the case of a chalan) 
within the time allowed. Here, the assessee did pay in to the post office the said 
sum to the order of the Tribunal on gath March, 1953 and in the ordinary course of 
events the money would have reached the Tribunal the succeeding day, gist 
March, 1953, that is, before the due date. IntimatioŅ of the fact of the sending 
of the money order was given in the application its The money had been 


i 
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paid and there was no impediment in the way of the money reaching the Tribunal 
on or before the due date. In such circumstances, we think it should be held that 
the application was accompanied by the fee of Rs.,100. Rule 7 (ii) of the Appellate 
Tribunal Rules will not directly stand in the way of this construction because it 
does not refer to the payment of the fee. We, econ hold that the Appellatee 
Tribunal was not correct in its decision, that the application was not within , time. 
We direct the Tribunal to treat the application as made within the time allowed. 
under sub-section (1) of section 66 of the Income-tax Act. 


R.M. ——— Petitiom allowed. 
IN THE HIGH COURT OF JUDICATURE AT MADRAS. 
PRESENT :—MR. JusTICE RAMASWAMI. 


Sheik Ismail .. Petitioner" 
Madras Prohibition Act (X of 1937), section 13—Bicpcle lent to accused for committing offence—Conjisca- 
tion of vehicle—Legaltty. l 
Where a bicycle which was lent by the petitioner to the accused and was undoubtedly used for 


committing the offence and therefore under the Madras Prohibition Act was ordered to be confiscated, 
and the petitioner applied to the High Court to set aside the order of confiscation, 


Held, that in the circumstances the bicycle was properly confiscated by the Magistrate. 

It is certainly open to the petitioner to take appropriate proceedings against the accused for 
reimbursement of the cycle which according to him, was lent for some other purpose and had beer 
found used for committing the offence under the Madras Prohibition Act. 

Petition praying that in the circumstances stated therein, the High Court 
will be pleased to set aside the order of confiscation passed by the Sixth Presidency 
Magistrate, Saidapet, in C.C. No. 872 of 1954 and to direet the delivery of the 
cycle No. F. 270645 to the petitioner herein. 


T. V. Srintvasachan tor Petitioner. á 
A. C. Muthanna for the State Prosecutor (S. Govindswaminadhan); for the State. 


The Court made the following 

Orprr.—The bicycle in this case was undoubtedly used for committing 
the offence under the Madras Prohibition Act (X of 1937), and therefore in 
terms of section 13 of that Act it was properly confiscated by the Magistrate. The 
circumstances under which that cycle came to be lent to the accused by the 
petitioner before us are neither here nor there. It is certainly open to the petitioner 
to take appropriate proceedings against the accused for reimbursement of the cycle 
which, according to him, was lent for one purpose and has been found to be used 
for another purpose, viz., for committing the offence under the Madras Prohibition 
Act of 1937. In fact itis only on account of the availability of the facilities by hiring 
out these vehicles that illicit liquor is practically sold like milk in various parts of 
Madras. Therefore, the Magistrates must vigorously put down, the prohibition 
offences by confiscating the vehicles used for the purpose. The order passed is 
thoroughly proper, and I confirm it and dismiss this petition. 


K.C. f Petition dismissed. 





* Cr.M.P. No. 979 of 1954. . 8th September, 1954. 
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IN THE HIGH COURT OF JUDICATURE AT MADRAS. 
PRESENT :—MR. JUSTICE SOMASUNDARAM. 


The Public Prosecutor .. Appellant* 
° 0. 
E.P Yarkey i .. Respondent. 


Madras General Sales-tax Act (LX of 1939)—Coniract of sale—Place not known—Delivery of goods and 
actual passing of property in good» within State of Madras—Righi to levy tax on assessees. 

The State in which the property in the goods passed to the buyer has the right to levy tax and. 
not the State in which the contract of sale has been merely entered into. 

Poppatlal Shah v. State of Madras, (1953) 1 M.L.J. 739 (S.C.). 


In a case where there was absence of evidence as to the place of contract of sale but where posi- 
tive evidence was given to prove the actual delivery of goods within the State which levied the 
sales-tax. 


Held, the property in the goods had really passed to the buyer in the State and the assessees were 
liable to the sales-tax. 


Appeals under section 417 of the Code of Criminal Procedure, 1898, against 
the acquittal of the aforesaid respondent saree by the Sessions Judge of the 
South Malabar Division in C.A. Nos. 7, 8 and g of 1953 (C.C. Nos. 116, 143 and. 
144 of 1951 on the file of the Court of the Sub-Divisional Magistrate, Fort, Cochin). 


The Public Prosecutor (V. T. Rangaswam: Ayyangar) for Appellant. 
K. S. Desikan for Respondent. 


The Court delivered the following 


JupGmMent.—These are a batch of appeals filed by the State against the acquittal 
of the Respondent in each case by the Sessions Judge of South Malabar. All these 
cases relate to offences under the Sales-tax Act and all the Respondents reside out 
of the State of Madras. The case for the prosecution is that the Respondents. 
were doing business and effecting sales of their respective goods in Fort Cochin 
which is within the State of Madras and therefore they are liable to pay sales-tax 
to the Madras State. Evidence was let in to show that the goods were delivered 
in Fort Cochin and the buyers paid the prices for the same in Fort Cochin. The 
learned Sessions Judge finds this in paragraph 5 of his judgment in C.A. No. 490 
of 1953. He also finds that this finding viz., that the delivery of the Goods was 
made in Fort Cochin and that the price was paid in Fort Cochin has not been 
challenged. But he proceeds further to find out wheré the contract of sale was 
entered into, whether it was within the Madras State or outside Madras State. It 
is true that no evidence was let in as to where exactly the contract was entered into. 
To give the assessees the benefit of the decision of this Court in Poppatlal Shak v. 
State of Madras the learned Sessions Judge finding that there is no evidence as to 
where the contract was entered into, proceeds on the footing and in fact presuming, 
that the agreements of sale were not entered into in the Fort Cochin, within the 
Madras State. In the absence of any evidence as to the place where the contract 
was entered into and in the face of the positive evidence i in by the prosecution 
that these goods were delivered at Fort Cochin and the prices for these goods were 
paid at Fort Cochin, one would have thought that there was no need to enter on 
this speculation as to where the contract of sale took place, because undoubtedly 
the sales have been effected in terms of the definition of the term “ sale’ in the 
Sale of Goods Act as well as within the meaning of the Sales-tax Act in Fort Cochin 
itself. For some reason, not clear from the record, the learned Sessions Judge 
having been informed of the decision in Poppatlal Shah v. State of Madras1, referred 
to above, embarked upon an enquiry as to the place of contract of sale. Since 
there was no evidence that the contracts of sale were e&tered into at Fort Cochin, 
following the decision referred to above, he held that inXthe absence of the proof 
of contract of sale at Fort Cochin, the assessees cannot be held liable to pay sales- 
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tax. This decision in Poppatlal Shah v. State of Madras1, went up to the Supreme 
Court and their Lordships have held, disagreeing with the decision of this Court, 
that the sales must be considered to have been effected at the place where the pro- 
perty in the goods passed and not merely at the place where the contract of sale is 
entered into Poppatalal Shah v. State of Madras. In short, the decision of the Supreme 
Court is that the State within which the property in the goods has passed,to the 
buyer has the right to levy tax and not the State where the contract of sale has 
been merely entered into. As already stated in these cases there is no evidence 
as to where the contracts of sale were entered into. We have only the positive 
evidence that the goods were delivered at Fort Cochin and the price was paid at 
Fort Cochin. There can be no doubt that the property in the goods had passed at 
Fort Cochin and the sales were effected at Fort Cochin. The Respondents are 
therefore liable to pay the assessments levied on them. If really the respondents 
wanted to establish the case that the sales did not take place within Fort Cochin 
and that not only the contracts of sale were entered into outside Fort Cochin but 
that as a matter of fact the property in the goods had passed to the buyer outside 
Fort Cochin, then the onus lies on them to prove it. They have not discharged that 
onus in these cases. It is not disputed that in all these cases the goods were deli- 
vered at Fort Cochin and were paid for there. The prosecution therefore has 

roved its case and the guilt of the accused in each of these cases has been established 
bend all reasonable doubt. 

The appeals are allowed and the convictions given by the first Court are res- 
tored. But with regard to the sentence, the tax leviable from each of these res- 
pondents is confirmed and the fine which is imposed is reduced to Rs. roo in each 
case ; that is to say, in C.A. No. 490 of 1953 it is reduced from Rs. 600 to Rs. 100 ; 
in C.A. No. 491 of 1953 it is reduced from Rs. 1,000 to Rs. 100; in G.A. No. 
492 of 1953 it is reduced from Rs. 200 to Rs. 100; in G.A. No. 493 of 1953 the 
fine being only Rs. 100, it is confirmed ; in C.A. No. 494 of 1953it is reduced from 
Rs. 200 to Rs. 100 ; in C.A. No. 495 of 1953 it is reduced from Rs. 600 to Rs. 
100 ; in C.A. No. 496 of 1953 it is reduced from Rs. 300 to Rs. r00 ; and in G.A. 
No. 497 of 1953 it is reduced from Rs. 200 to Rs. 100. The excess fine where- 
ver, it has been paid will be refunded to the respective accused. But the tax which 
has been ordered to be paid by the first Court will remain in all these cases. Two 
months’ time is granted for payment of the tax and the fine. 


K.C. —— Appeal allowed. 


IN THE HIGENCOURT OF JUDICATURE AT MADRAS. 


PRESENT :—MR. Justice RAMASWAMI. 

Peedikakandi Anandan .. Accused*., 

Madras District Municipalities Act (V of 1920), sections 249, 313 (1) and 338—Tea-shop proprietor 
found guilty of neglecting to get licence—Proper order to pass. 

Where the accused were found guilty under sections 249, 313 and 338 of the Madras District 
Municipalities Act by the presiding Magistrate who ordered them to pay the licence fees only, 

Held : Under section 913 (1) of the District Municipalities Act the Magistrates ought to have 
imposed a fine on the accused. By omitting to do so the Court has committed an illegality. 

Cases referred for the orders of the High Court under section 438 of the Cri- 
minal Procedure Code, by the District Magistrate, Malabar, in his letter 1 of 1954, 
dated 2nd February, 1954. 

The Public Prosecutor (V. T. Rangaswami Atyangar) for the State. 

Accused not represented. 

The Court made the following 

Orver.—This is a reference made by the learned District Magistrate of Mala- 
barat Kozhikode with ygfrenee to S.G. No. 209 of 1953 and 468 of 1953 on the 
file of theeBench of istrates, Cannanore. 
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The facts are : One P. Anandan was charged under sections 249, 313 and 338 
of the Madras District Municipalities Act before the Bench of Magistrates, Canna- 
nore. The Magistrates in their S.C. No. 209 of 1953 ordered the accused to pay 
the licence fee of Rs. 5 but imposed no fine on the accused on the ground that 
he was too poor. In S.C. No. 468 of 1953 before the same Court one Gangadharan 
Nair was charged under the same sections of the Madras District Municipalities 
Act and the magistrates ordered this accused also to pay a licence fee of Rs. 6-4-0 
but imposed no fine on the ground that the claim for licence fee for the full year 
was unreasonable as the accused conducted the tea-shop only for a few weeks. 
In both the cases the accused were found guilty and hence under section 313 (1) 
of the District Municipalities Act the Magistrates ought to have imposed a fine on 
the accused. By omitting to do so the Court has committed an illegality. Hence 
the reference to revise the judgments of the lower Court. 


; ` accept the reference and fine the accused in each case Rs. 2 (Rupees two 
only). 


K.C. ——— Reference accepted. 


IN THE HIGH COURT OF JUDICATURE AT MADRAS. 


PRESENT :—MR. Justice BALAKRISHNA AYYAR AND MR. Justice RAJAGOPALA 
AYYANGAR. 


Deputy Commercial Tax Officer, Triplicane Division, Mount 
Road, Madras and another .. Appellanis* 


U. 


The Cosmopolitan Club, represented by the Honorary Secre- 
tary P. M. Balasubramania Mudaliar .. Respondent. 


Madras Gensral Sales-tax Act (LX of 1939)—Order of assessment— Writ of mandamus against the assessing 
authority— Maintainability—Existence of ive remedy—If a bar—Section 2 (b) and (h)—“ Dealer” and 
“sale ° —Meaning and scope of—Refreshments served by a club to its members—lf lable for duty—Factors to 
consider. 


Where there is an alternative remedy open to an aggrieved person and that remedy is adequate, 
the High Court will ordinarily be very reluctant to interfere by the issue of a writ. The existence 
of such a remedy does not, however, aoa the Court of its jurisdiction to act. The existence of an 
adequate alternative remedy would be a strong dissuading factor ; nevertheless if after taking into 
account all the relevant circumstances the Court reaches the conclusion that the case is an appro- 
priate one in which the writ should go it has got authority to issue the writ. 


The existence of an alternative remedy would not, where the prayer is for the issue of a writ of 
prohibition, be as strongly dissuasive as where the prayer is for the issue of a writ of certiorari since it 
avoids expenses and waste of time. 


Section 2 (b) and (A) of the Madras General Sales-tax Act defines the terms “dealer ” and “‘sale”’ 
respectively. ‘To constitute a sale within the meaning of the Act at least three ingredients are required : 
(1) there must be a transfer of property in goods, (2) the transfer may be in thé course of trade or 
business and (3) it must be for valuable consideration. In the absence of any one of these ingredients 
the transaction will not be a sale within the meaning of the Act. The expression ‘in the course of 
trade or business’? which is incorporated in the definition of ‘sale’ makes it plain that the transaction 
must be commercial in its nature, (4) the transaction must have its inception in hope of profit (i.e.,) 
with a profit motive though the transaction may well end in a loss. 


The entire connotation of the word “sale” is carried into the definition of ‘dealer ”. 
Case-law reviewed. 


The function of the Explanation added to the definition of the term ‘dealer’ is not to effect 
a fundamental change in the character of the transaction which would be the subject of tax. 


It is possible that the Explanation would apply to a proprietery club as distinguished from a 
members club in which it is possible that the proprietor seeks to make a profit by affording social 
amenities to those resorting to the club. Possibly the Expflanationewas added merely to include 
occasional or even casual transactions by the institutions and persons set out therein and to repel 
in advance an argument that there should be a continuous series of sales to attract tax. The word 
‘sale’ is used in the Explanation in the same sense as that given'in the definition of the word itself. 


* L.P.A. No. 175 of 1952. goth July, 1954. 
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In the absence of profit motive, the supply of refreshments and drinks by a club to its members 
will not amount to a sale in law and the transaction could not be liable to sales-tax under the Act. 

Quaere :—Whether the supply of refreshments by a non-proprietary incorporated club (which is a 
new judirical entity different from the members constituting it) to its members would amount to 4 
sale or not within the meaning of the Act ? 


(1952) 1 M.L.J. 401, affirmed. ° 


Appeal under clause 15 of Letters Patent against the Judgment and Order of 
the Honourable Mr. Justice Mack dated 27th November, 1951 and made in C.M.P. 
No. 3415 of 19511, petition for the issue of a writ of mandamus directing the Res- 
pondents therein to forbear from levying and collecting the sales tax on the value of 
refreshments supplied to the members of the petitioner therein. 


The Assistant Government Pleader (K. Veeraswamt) for the State. 


K. S. Fayarama Atyar, C. K. Venkatanarasimham and T. A. Ramaswami Reddy for 
the Respondent. 


The Judgment of the Court was delivered by 


Balakrishna Ayyar, J.—The Cosmopolitan Club, Madras, is a social and re- 
creational association with a strength of some twelve hundred members or more. 
It was founded in 1873. In 1934 it was incorporated under section 26 of the Indian 
Companies Act, 1913. Where people foregather there is often a demand for re- 
freshments and the Club supplies these at certain standard rates previously approved 
of. On the total amount of the bills in respect of the refreshments supplied to the 
members the State of Madras has been charging sales-tax under section 3 of the 
Madras General Sales-tax Act, 1939. On 22nd August, 1949, the Secretary of 
the Club wrote to the Government requesting them to exempt the sale of refresh- 
ments by the Club to its members from liability to pay sales-tax. By an order 
dated 21st September, 1949, the Government negatived the request. In paragraph 
10 of the affidavit filed by the Honorary Secretary of the Clu it is stated : 

“The amount till now paid by the Club to the State of Madras is Rs. 10,198-3-11 and the peti- 
tioner submits that the levy of Sales-tax on the total value of the refreshments supplied to its members 
is ulira vires and illegal and the State of Madras had no jurisdiction or power to levy such tax ”. 

In March, 1951, the Club filed two petitions in this Court. One, C.M.P. 
No. 3414 of 1951, was for the issue of a writ in the nature of a writ of certiorari ; 

“ Calling upon the respondent to send up the records of their proceedings in G.O. Ms. No. 2472, 
dated 21st September, 1949, Revenue Department, Government of Madras, in the matter of sales- 


tax on the supply of refreshments to the members by the petitioner and connected papers and quash 
the same as having been passed without jurisdiction.” 


The other, C.M.P. No. 3415 of 1951, was for the issue of 

“a writ of mandamus or other appropriate writ or order directing the respondents to forbear 
from levying and collecting the sales-tax on the value of refreshments supplied to the members by 
the petitioner ”. 

Mack, J., who heard these petitions took the view that the supply of refresh- 
ments by the Club to its members did not constitute a sale within the meaning of 
the Act and that the levy of sales-tax based on the assumption that the transaction 
was a sale was illegal. He allowed the petition for the issue of a writ of mandamus 
to direct the Government to forbear from levying and collecting sales-tax on the 
value of refreshments supplied by the Club ta its members. He dismissed the 
application for the issue of a writ of certiorari as it was not pressed. 


In the appeal before us the State seeks to canvass the correctness of the view of 
Mack, J., that sales-tax is not leviable on the value of the refreshments supplied 
by the Club to its members. 


Before Mack, J., the Government took the preliminary objection that the peti- 
tions were e incompetents and, that objection was repeated before us. ‘This is 
how the learned Government Pleader explained his view of the matter. ‘The Sales- 
tax Act has set up a special hierarchy of tribunals at whose hands any person 
aggrieved by any levy made under the Act must seek redress. Under section 11 any 
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assessee objecting to an assessment made on him may appeal to the prescribed 
authority. Under section 12 of the Board of Revenue and certain other authorities 
have been empowered to revise the orders of any subordinate authority, either 
suo motu or on application preferred within six months of the passing of the order 
complained of. It has also been held in the Province of Madras v. Satyanarayana- 
murthy1, that a suit can be instituted against the Government in respect of any levy 
made or purporting to be made under the Act. Therefore, the position is that 
the petitioning Club has an adequate alternative remedy both within the statute \ 
under which the levy was imposed and also outside it, and, in such a situation a 
petition for the issue of a writ does not lie. 


In support of his argument he referred to the decisions in Adtnarayana & Bros. v. 
State of Madras*, Athimoolam Achari v. Dy. Commercial Tax Officer®, Syed Mohamed & 
Co. v. State of Madras* and Govindarajulu' Naidu & Co. v. State of Madras.” 


In the first of these four cases Subba Rao, J., dismissed an application for the 
issue of a writ of certiorari to quash the orders of the Board of Revenue, affirming 
the assessment that had been made on the petitioner on the ground that he had 
an alternative remedy by way of a suit. 


In the second case, also decided by Subba Rao, J., he dismissed another appli- 
cation for the issue of a writ of prohibition directing the Government to forbear 
from assessing the petitioner to sales-tax on the ground that the Act is a self, con- ~ 
tained one and provides a hierarchy of tribunals to enable the aggrieved person 
or authority to get a final and authoritative adjudication on the validity of the 
correctness of the assessments made by the Sales-tax Authorities. In view of 
the fact that an adequate remedy has been provided in the Act itself he dismissed 
the application for the issue of a writ. 


The third ce was decided by a Bench and it held inter alia, 


“Where the assessees were duly served with notice under the Act and had ample opportunity >: 
putting forward before the Trib all contentions based on the provisions of the Act or the Rules 
thereunder but did not avail themselves of its, they cannot be permitted to put forward in a writ 
petition questioning the validity of the Act or Rules the contentions which were available to them 
before the Tribunals. The only pleas that will be open to them in the writ proceedings are those 
which could not have been urged before the Tnbunals.” 


The last decision was by the same Bench and to the same effect : 

“The High Court could not entertain in proceedings by way of writ such objections to the assess- 
ment of the sales-tax as could have been urged before the Tribunals constituted under the Act”’. 

The argument of the learned Government Pleader was that whatever objec- 
tions and contentions the Club had must have been urged before the Tribunals 
set up under the Act, and the Club not having exhausted its remedies under the 
Act—and also those outside it—is not justified in invoking the jurisdiction of this 
Court relating to writs. 

On these contentions of the learned Government Pleader certain observations 
may properly be made. 


(1) At the time the Club filed the petitions out of which this appeal arises, 
the provisions in the Act for the investigation of complaints by assessees were not so 
elaborate as they are now. Thè Madras General Sales-tax (Amendment) Act, 
1951 (Madras Act VI of 1951) made very important changes in the original Act of 
1939 as subsequently amended. Section 12, as it stood in 1939, conferred powers 
of revision only on the Board of Revenue. In 1949 the scope of section 12 was 
enlarged by conferring powers of revision on authorities besides the Board of Reve- 
nue. In 1951 section 12 was replaced by a series of sections, viz., sections 12 to 
12-D. Under section 12 inserted by Act (VI of 1951), powers of revision were 
conferred on Commercial Tax Officers, the Deputy Cofrimissioners arf the Board 





I. (1951) 2 M.L.J. 340. 4. ee 2 M.L.J. 598. a 
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of Revenue. Section 12-A provided for a right of appeal to the Appelate Tribu- 
nal. Section 12-B vested the power of revision in the High Court. Section 12-C 
provided for a right of appeal to the High Court in certain cases. Section 12-D 
required that petitions, applications and appeals preferred to the High Court shall 
be heard by a Bench of not less than two Judges. 


Now Act (VI of 1951) which inserted all these provisions received the assent 
of the President only on 15th April, 1951, whereas the Club filed its petitions in 
March, 1951. The ampler and more elaborate machinery now available to a 
dissatisfied assessee did not therefore then exist. 


(2) As will be presently explained, one of the contentions of the Club is that 
the supply of refreshments by it to its members did not and could not constitute 
a sale at all and that to the extent that the Act sought to tax such transactions by; 
calling them sales when they were not really such, the vires of the Act was to that 
extent open to question. The Club may properly have thought that the authorities 
set up under the Act would have declined to entertain such a line of reasoning. 


(3) The existence of an alternative remedy, even an adequate alternative 
remedy, does not oust the jurisdiction of this Court to issue a writ in appropriate 
cases. 


7z- Rex v. North Oakey ex parte, was a case in which the Vicar of a Parish wasim . 


his absence ordered by the Consistory Court to pay the expenses of repairing a 
fresco and the costs of the petition. The order was passed on 24th July, 1925. 
On 11th February, 1928, a nomination was issued to him ordering him to pay the 
said amount under threat of sequestration. On March, 9 the Vicar applied for a 
writ of prohibition. ‘The petition was opposed on the ground inter ajia that the 
Vicar could have appealed to the Court. The Court held thae the writ should 
issue. Bankes, L.J., observed : 


“ But even if he had a right of appeal, in the case to which Atkin, L.J., has referred me, White v. 

Steele*, where the case was very silar to the present, the Court definitely stated that in their opinion 

the fact that there was an appeal to the Court of Arches was no ground for refusing a writ of prohibi- 
tion ”’, 


Atkin, L.J., stated, 


“But whether that is so or not J think it is quite plain that the fact of there being a remedy by 
way of appeal is no answer to a writ of prohibition, where the want of jurisdiction complained of is 
based upon the breach of a fundamental principle of justice, such as I conceive to have geen the case 
here. ere is plenty of authority for the proposition that in such cases prohibition will lie notwith- 
standing that there is a right of appeal ”’. 


It is no doubt true that in the case before us there is no allegation that there has 
been a violation of any principle of natural justice. But the decision cited is an 
authority for the, proposition that the existence of an alternative remedy does not 
deprive the Court of the power to act. 


In Lakshmindra Theertha Swamiar v. Commissioner, H.R.E., Madras’, very much 
wider language is used. 


“In deciding the question whether a writ of prohibition should issue or not, the existence of an. 
alternative remedy is, in our opinion, an irrelevant consideration when the complaint is that an in- 
ferior tribunal is exceeding its jurisdiction or is assuming a jurisdiction not vested in it by law. If 
the tribunal is permitted to exercise that jurisdiction which is objected to, if it exercises it wrongly 
the mischief would be done before the alternative remedy is availed of ”’. 


In Rashid Ahmed v. Municipal Board, Kairana*, the Supreme Court observed = 


“ There can be no question that the existence of an adequate legal remedy is a thing to be taken 
into consideraton in the matter @f granting writs, but the powers given to this Court under Article 
32 are much wider and are not confined to issuing prerogative writs only.” 


e w = ` e . — 
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It is no doubt true that in Veerappa v. Raman and Raman Lid.* the following passage 
appears : 

“Thus we have before us a complete and precise scheme for regulating the issue of permits, 
providing what matters are to be taken into consideration as relevant, and oe appeals and 
revisions from subordinate bodies to higher authorities. The remedies for the redress of grievances 
or the owrrection of errors are found ın the statute itself and it is to these remedies that resort must 
generally be had ”. 


It will be noticed that the qualifying word used is “ generally’? and not “invariably”. 
There is a substantial difference between the two words. If the learned Judges 
had said “ invariably ” that decision would have been clearly an authority for the 
view that a writ of the kind prayed for cannot be issued. But, from the circum- 
stance that the word “ generally ” is used, one is entitled to conclude that the dis- 
cretion of the Court to act where an adequate alternative remedy exists is perhaps 
attenuated but not extinguished. 


In this connection reference may be usefully made to the observations of 
the learned Chief Justice of the Supreme Court in the decision in Himatlal Harilal 
Mehta v. State of Madhya Pradesh®. The question for consideration before the 
Supreme Court related to the legality of the levy of sales-tax by the State of Madhya 
Pradesh and the Advocate-General for the State who resisted the claim of the assessee 
raised among others an objection that the existence of the remedies by way of 
appeal and revision provided for in the Sales Tax Act of the State precluded the 
Court from granting relief to the aggrieved assessee. Dealing with the preliminary 
objection, Mahajan, C.J., stated : 

“He (the Advocate General for the State) however contended that on the principle enunciated 
by the Privy Council in Ralagh Investment Co. v. The Governor General in Council®,, jurisdiction to 
question assessment otherwise than by use of the machinery expressly provided by the Act, was in- 
consistent with the statutory obligation to pay, arising by virtue of the assessment and that the hability 
to pay the-sale8 tax under the Act 1s a special lability created by the Act itself which at the same time 
gives a special and p&rtcular remedy which bught to be resorted to, and therefore the remedy by a 
writ ought not to be allowed to be used for edar the provisions of the Act, especially a fiscal Act. 
It was also said that the conditions requisite for the issue of a writ of mandamus were not present in the 
case and that ıt was not within the scope and purpose of Article 226 of the Constitution to decide an 
academic question. 


In our opinion, the contentions raised by the learned Advocate-General are not well founded. 
It is plain that the State evinced an intention that it could certainly proceed to apply the penal provi- 
sions of the Act against the appellant if it failed to make the return or to meet the demand and in 
order to escape from such serious consequences threatened without authority of law, and DAE 
fundamental rights, relief by way of writ of mandamus was clearly the appropriate relief. In Moha. 
Yasin v. The Town Area Committeet, it was held by this Court that a licence fee on business not only 
takes away the property of the licensee but also operates as a restriction on his fundamental right 
to carry on its business and therefore if the imposition of a licence fee is without authority of law it can 
be challenged by way ofan application under Article 32 a fortion also under Article 226. These 
observations have apposite application to the circumstances of the present case. Explanation II to 
section 2 (g) of the Act having been declared ultra vires, any imposition of sales-tax on the appel- 
lant in Madhya Pradesh is without the authority of law, snd: that being so a threat by the State by 
using coercive machinerv of the impugned Act to realize it from the appellant is a sufficient infring- 
ment of his fundamental right under Article 19 (1) (g) and it was clearly ent&led to relief under 
Article 226 of the Constitution. The contention that because a remedy under the impugned Act 
was available to the appellant it was disentitled to relief under Article 226 stands negatived by the 
decision of this Court in the State of Bombay v. United Motors (India) Ltd., above referred to. There 
it was held that the principle that a Court will not issue a prerogative writ when an adequate 
alternative remedy was available could not apply when a party came to the Court with an 
allegation that his fundamental right had been infringed and sought relief under Article 226. 
Moreover, the remedy provided by the Act is of an onerous and burdensome character. Before 
the appellant can avail of it he has to deposit the whole amount of the tax. Such a provision can 
hardly be described as an adequate alternative remedy.” 


In our opinion these observations clearly establish that this Court has ample juris- 
diction to grant relief to the petitioner and that it is a matter for the descretion 
of the Court as to whetherin any particular case it sees fit to grant the relief or 


relegates the party to his ordinary remedies by way of appeal or suit. ’ 
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Reference may next be made to some of the relevant passages in volume 9 
of Halsbury’s Laws of England, Hailsham edition. Pages 744 and 745 contain the 
following passage : 

“ But the discretion must be governed by certain principles. R. v. London Corporation’. It ® 
true that, in the past, the Court has laid down certain rules for future guidance, according to which 
it will or will not grant this writ. It must, however, be remembered that it by no means foll@ws that, 
because the Court has in many cases refused to grant the writ, it had not power todo so within the 


rules which govern its action. The Court may well have the power, but in a particular case may 
think that it ıs not advisable to grant a writ of mandamus, which is discretionary.”’ 


Paragraph 1396 on pages 819 and 820 reads as follows : 


“ With certain exceptions, the issue of the writ of prohibition, though not of course, is of right 
and not discretionary, and the superior Court cannot refuse to enforce publi¢ order in the adminis- 
tration of the law by the denial of a grant of the writ ; smallness of the matter in dispute and delay 
on the part of the applicant are not in themselves grounds for a refusal. ‘The writ, however, 
cannot be claimed, as of right, unless the defect of jurisdiction is clear, nor will it, as a rule, be granted 
where an amendment in a plea will cure the alleged defect, nor where a specific remedy is given by 
a statute which in effect substitutes the statutory remedy for the remedy by prohibition ”’. 


In paragraph 1432 it is stated in relation to the writ of certiorart, 

“Its issue, except where APPa annn is made by the Attorney-General acting on behalf of the 
Crown, is discretionary : and the discretion of the Gourt is exercised upon grounds established at 
common law.” 

In paragraph 1479 are enumerated the cases where a writ of certiorari is granted 
as of course. In paragraph 1480 it is stated, 

“in cases other than those which have been mentioned the writ is discretionary ”. 
Paragraph 1481 runs: 

“ Although the writ is not of course it will nevertheless be granted ex debito justitiae, to quash 
proceedings which the Court has power to quash, where ıt is shown that the Court below has acted 
without jurisdiction or in excess of jurisdiction, 1f the application is made by an aggrreved party and 
not merely by one of the public and if the conduct of the party applying has®not been such as to 
disentitle him to 1elief; and this is the case even though certiorari 1s taken away by statute, and 
although there is an alternative remedy ”. 

And then there is a foot-note where it is stated : 

“In cases where the writ is discretionary it may be refused on the ground that the applicant has 
another efficient remedy, e.g., a remedy by appeal”. 

The correct position appears to be this : where there is an alternative remedy 
and that remedy is adequate, this Court will ordinarily be very reluctant to inter- 
fere by the issue of a writ. The existence of such a remedy does not however deprive 
this Court of its jurisidiction to act. ‘The existence of an adequate alternative 
remedy would be a strong dissuading factor ; nevertheless if after taking into ac- 
count all the relevant circumstances this Court reaches the conclusion that the 
case is an appropriate one in which the writ should go it has got authority to issue 
the writ. 

One illustration may suffice. Section 107, Criminal Procedure Code, enables 
certain classes of Magistrates to take action against persons who are likely to commit 
a breach of the peace or disturb the public tranquillity. Under section 117 (3), 
Criminal Procedure Code such Magistrates can require the persons proceeded 
against to furnish interim bonds pending the conclusion of the enquiry, and if they 
fail to do so they may be detained in custody. Now, if a person complains of an 
order made under section 117 (3) Criminal Procedure Code and comes ta this 
Court asking for the issue of a writ he would normally be told that a right of appeal 
exists under the Code of Criminal Procedure and that there is also a further right 
of revision and that he must exhaust these remedies before he seeks intervention 
of this Court by the issue of a writ. That would be normally the case. But when 
steps are taken under section 117 (3), Criminal Procedure Code, on the eve of say 
an election, and, it is made manifest to this Court that these steps are being taken 
with a view to clip the wirfgs of a particular political party or to break up its organi- 
sation we dare say the Court will act by the issue of a proper writ and we have 
no doubt that it has jurisdiction to do so. 





1, (1786) 1 Term. Reports 423. 
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On this part of the case it may be finally obseved that the existence of an alter- 
native remedy would not, where the prayer is for the issue of a writ of prohibition, 
be as strongly dissuasive as where the prayer is for the issue of a writ of certiorart 
«ince it avoids expense and waste of time. 


(4) Finally, there is the fact that the discretion which inheres in this Court 
has been exercised in a particular manner by the learned Judge from whose deci- 
sion this appeal has been preferred ; and, before we interfere in such a matter we 
‘would have to be clearly satisfied that the exercise of the discretion was clearly 
erroneous or improper. In paragraph 1362 of Halsbury’s Laws of England, volume 
9, Hailsham edition, it is stated, . 

“ The exercise of the discretion of the Courts as to the grant of a mandamus may be the subject 
of appeal, but the Court of Appeal requires to be satisfied that such discretion has been wrongly 
exercised before it will overrule such a decision on appeal. The grant of a peremptory writ of manda- 
mus is a determination of a right according to the merits of the case, and not the determination of a 
matter of discretion, and is subject to review as if it were a decision in an action ”. 

And we are not satisfied that Mack, J., exercised the discretion he had either erro- 
neously or improperly. 


Coming to the merits of the matter. The contention on the part of the State 
is that the Club is a “ dealer ” within the meaning of section 3 of the Madras General 
Sales-tax Act. Section 2 (Å) of the Act defines “‘ sale’ in these terms : 


met AIO ciate a pas means every transfer of the property in goods by one person to another in 
the course of trade or business for cash or for deferred payment or other valuable consideration... .” 


Section 2 (b) defines a “dealer” as 
“any person who carries on the business of buying or selling goods”’. (Italics ours) 
‘Then there.is an Explanation—it is a little wrongly placed—which reads as follows : 


“A Co-operative society, a club, a firm or any association which sells goods to its members is a 
dealer within the meaning of this clause ”. 
It will be noticed that to constitute a sale within the meaning of the Act at least 
three ingredients are required : 


(1) There must be a transfer of property in goods. 
(2) The transfer must be in the course of trade or business. 


(3) And it must be for valuable consideration. In the absence of any one 
of these ingredients the transaction will not be a sale within the meaning of the Act. 


Now, the expression “‘ in the course of trade or business ’? which is incorporated 
in the definition of ‘‘ sale ” makes it plain that the transaction must be commercial in 
its nature, that is to say, the transaction must have its inception in a hope of profit, 
ie., with a profit motive. Of course it is not necessary that any profit should be 
actually realised. The transaction may well end in a loss. Nonetpeless the transac- 
tion would be a sale provided, however that it was put through as part of or in 
pursuance of an enterprise which was set on foot in the hope of gain. Now the 
entire connotation of the word “ sale” is carried into the definition of a “ dealer ” 
who is defined as a person who carries on the business of selling goods. It will be noticed 
that in the definition of ‘‘ dealer ” also the words “‘ carries on the business of buying 
or selling goods”? are used. The words underline the fact that the transaction 
must be commercial in its nature. ‘This is apparent on the language of the statute 
itself. 


Authority too is not lacking. In Graham v. Lewis1, where the question related to 
the proper interpretation of the expression ‘‘ dwell or carry on business ” in sectian 
12 of the Mayor’s Court Act, 1857, Fry, L.J., made some observations which have 
been quoted time and again as to the meaning of “ carrying on business ”. i 


“ Now, I think that the expression “carry on business ” ig not ordinarily used in the sense of a 
person being busy or doing business merely. A butler employed to look after his master’s plate and 
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perform the other duties of his occupation may he a very busy man, but he could not be said to be 
carrying on business. A man who busies himself about science, the volunteer movement, or poli- 
tics, though he may have a great deal of business to transact in respect of those matters, does not 
carry on business. I think that the expression has a narrower meaning than that of doing business 
or having business to do. In my opinion it umports that the person has control and direction with 
respect to a business, and also that it is a business, carried on for some pecuniary gain ”’. E 

There is a further discussion of the subject in Inland Revenue Commissioners v. 
Westleigh Estates Go. ; Same v. South Behar Ry. Co.; Same v. Eccentric Club Ltd.1. Of the three 
cases dealt with in that judgment, that which is relevant to the present purpose is 
that af Inland Revenue Commissioner v. Eccentric Club1. The facts there were as follows : 
A company limited by guarantee was formed for the purpose of carrying on the 
Eccentric Club. ‘The members of the Club were to be the subscribers to the memo- 
randum of association and such other persons as might apply for admission and be 
admitted as members. An applicant could not become a member of the company 
unless he had been first of all chosen to be a member of the Club but, if he was 
elected to be a member of the Club he was required to be a member of the company. 
The business of the company was to carry on the Club and any profits had to be 
devoted to the advancement of the objects of the Club. The company was assessed 
to Corporation Profit Tax on the amount of its profit on the footing that these were 
“ the profits of a company carrying on trade or business ” within section 52 of the 
Finance Act, 1920. It was argued on behalf of the Crown that the company was 
carrying on the business of the Club while the contention on behalf of the Club 
was that although in form it was a company it did not carry on any trade or busi- 
ness on any just appreciation of those terms, that the object of the company was 
not the carrying on of a business but the promoting of social intercourse, and, that 
the Club and the company did not seek to gain, nor did the activities result in 
profits. Pollock, M.R., observed : ° 


e 

“It seems a somewhat far-fetched interpretation of the relevant section of the Act to hold that 
the association and activities of the members of the club connote the carrying on of business. In 
my judgment the company was the structure only ; it did not carry on a trade or business in the 
sense intended by section 52, sub-section 2 (a), so as to impose a liability to corporation profits tax. 
The facts of this case are ial and peculiar, and while as a general rule in cases of a company regis- 
tered with the appendix “Limited ’’ there would be a strong presumption that it was intended to, 
and did carry on a trade or business yet, in my judgment, that presumption can be rebutted, and is 
so, where the facts are such, as in this case, as to negative both ihe aim and the prospect of gain.” 


Warrington, L.J., was also of the same view : 


‘The learned Judge has held that the company is carrying on an undertaking similar to the 
trade or business of a club proprietor. With all respect, I should have thought that if its profits 
could be charged with the tax at all it would be because the company, regarded, as in law it is, as a 
separate entity or persona, is carrying on the actual trade or business of a club proprietor. But 
can this properly be said of it? The club proprietor, whether an mdividual or a company, carries 
on a business with a view to profit as an ordinary commercial concern. This the present company 
certainly does not do. I think the proper mode cf regarding the company in the present case is as a 
convenient instrumeht for enabling the members to conduct a social club, the objects of which are 
immune from every taint of commerciality, the transactions of sale and purchase being merely inci- 
dental to the attainment of the main object. What is in fact are carried on, putting technicalities 
aside, is a members’ club and not a proprietary club, nor any un ertaking of a similar character.” 


Sargant, L.J., was also of the same view. At page 430 he observed : 


“On the same principle it seems to me that the present case stands as a question of substance 
on the same footing as if no incorporated company had been Hee E between those who are mutually 
providing and receiving social amenitics, and accordingly that thi process of providing these ameni- 
ties cannot be considered the carrying on of a trade or business any more than the provision in that 
case of mutual insurance ”. 


The exposition of the law by the learned Judges in the two cases just referred 
to would become clearer when by way of contrast we read the decisions in Cornish 
Mutual Assurance Co. v. Inland Revenue Commissioners? and Eng. & Scot. Joint Co.-op. 
W.S. Lid. v. Commr. of Agri. Ipcome-tax , Assam. These last two decisions make 
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it clear that by merely juggling with the structure of the organisation a concern 
whose primary object is profit cannot get outside the net of the taxing laws. 


There are two decisions of our own Court which are germane here but have 
not yet been reported otz., C.R.P. No. 2292 of 19524 and T.R.C. Nos. 46 and 211 
of 1953.7 In the first of these cases the learned Judges had to consider among others 
the question whether the assessees were liable to pay sales-tax on the value of the 
_foodgrains which they supplied to their workmen, and they held 

“From a review of these authorities, it seems to us clear that the word “ business’? employed 
in the definition of ‘dealer’ ın the Madras General Sales-tax Act is used in the sense of buying or 
selling goods with a view to earn profit ”, 
This decision was applied in the two T.R. cases referred to above and the learned 
Judges held that a canteen maintained by an employer under section 46 of the 
Factories Act where footstuffs were sold on a non-profit basis cannot be subjected 
to sales-tax. 


The next question is whether the Explanation we have set out above to the 
definition of a ‘‘ dealer ” makes a transaction falling within the definition of “‘ sale ” 
in the Act so as to render it lable to be charged with duty under the statute. We 
are clearly of the opinion that the function of the Explanation was not to effect a 
fundamental change in the character of the transaction which would be the subject 
of tax. In the first place it has to be noticed that the Explanation itself uses the 
expression “sells”? which has a statutory definition confining it to sales in the 
course of business, 7.¢., those which involve a profit motive. Secondly, it is pos- 
sible to read the Explanation as applying to institutions of the type set out therein, 
which have a profit motive. For, in the case, say of a proprietary club, as distin- 
guished from a members’ club, it is possible that the proprietor seeks to make a 
profit by affording social amenities to those resorting to the Club. Possibly the 
Explanation “was added merely to include occassional or even casual transactions 
by the institutions and persons set out therein and to repel in advance any argu- 
ment that unless there is a continuous series of sales associations dealt with in the 
Explanation would not be liable to pay tax. The question as to whether the Expla- © 
nation was designed to rebut an argument that no sale was involved when the 
goods belonging to a partner are transferred to him, 1.¢., to cover cases of release, 
will be considered later. It is not necessary to define all the situations to which the 
Explanation would apply or its‘exact scope, but it is sufficient to state that in 
any event we are clearly of the opinion that the Explanation is not sufficient or 
apt to impose tax lability on transactions of sale unattended with profit motive. 


Mr. Veeraswami, the learned Government Pleader, argued that the word 
& gale ”?” is used in the Explanation in a sense different from that given in the defi- 
nition of the word. No doubt the opening words of section 2 of the Act contain the 
saving expression 

“ Unless there is anything repugnant in the subject or context ” 


but, these words of routine caution are not sufficient to justify the assumption that 
the word “sale” is used in the Explanation in a sense different from that given in 
the definition of the word ‘itself. Mr. Veeraswami suggested that if the meaning 
given to the definition of the word “ sale ” in secion 2 (A) is carried into this Expla- 
nation, that Explanation would be futile. We do not think so because it is perfectly 
possible for a co-operative society or a club or firm to sell goods with a view to obtain 
a profit. Even amongst clubs the distinction between proprietory clubs which seeks 
to make a profit for the benefit of the proprietor, whether the proprietor be a private 
individual or a limited company, and members clubs where there is no striving 
after profit is well known. One would have thought that if the legislature intended 
that the word “‘sale” occurring in the Explanation should be understood differently 
from the meaning given in the definition that intention would have ebeen made 
clear by the addition of the requisite words. 

a a yp ae em S G 
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After an examination of the language of the statute and the authorities we 
are clear in our minds that only commercial activities whose goal is profit whether 
that goal be reached or.not are caught, by the definition. 


A perusal of the memorandum and articles of association of the Club places 
it beyond doubt that the Club is not a profit-making concern. Paragraph 3 (e) 
of the memorandum of association of the Club shows that the purchase of the various 
items of property, moveable and immovable, referred to in it are to be for the enter- 
tainment and convenience and accommodation of the members of the Club and 
that the same are to be disposed of only if they are superfluous, obsolete or other- 
wise not required for the members of the club. 


Rule 4 specifically stipulates that no property of the Club shall be paid or 
transferred, directly or indirectly, by way of dividend, bonus or otherwise to the 
members of the Club. 


Rule 56 makes it clear that no money may be borrowed except among the 
members themselves. 


Rule 84 runs: 


“Supplies of any kind will not be furnished to any member, except for consumption in the Club 
except in the case of surplus stock sold by order of the Committee.” 


The Club being an association not designed for making a profit nor striving 
after profit, there being no intention to make a profit by or out of the sale of refresh- 
ments to members, and there being no taint of commerciality in the transaction, 
the turnover in respect of the sales in question cannot in our view be assessed to 
sales-tax. 


Mr. Jayarama Ayyar, the learned advocate for the Club, went one step further 
and argued that the supply of refreshments by the Club to its members did not 
constitute a sale at all. He cited the case of Graff v. Evans}, in which a manager 
of a bona fide club was prosecuted for selling by retail intoxicating liquors without a 
license under the Licensing Act, 1872. The learned Judges held that there had 
been no sale at all in the case. According to them when the manager, Graff supplied 
liquor to a member he was only doing so to one who was entitled to obtain the goods 
on payment of the price fixed, and, there was no transfer either of the general or 
absolute property in the goods but only a transfer of a special interest. That deci- 
sion was followed in Metford v. Edwards*. The facts there were these. In 1911 
a Club was newly registered with the Clerk of the Justices in accordance with the 
Licensing Act, 1910. In the course of the same year the club was also registered 
with the Registrar of Friendly Societies under the Friendly Societies Act, 1896. 
On 5th October, 1912 the club was entered by the police. At that time sixteen 
persons in a room of the club were provided with intoxicating liquor. The appel- 
lant and his wife were standing behind the bar serving intoxicating liquor to those 
who were on thg premises and receiving money in exchange therefor. There was 
no evidence whether any sale was made to non-members of the club. The ques- 
tion that the Court was called upon to decide was whether there had been sale by 
retail of intoxicating liquors within the meaning of section 65 of the Licensing Act, 
1910. Bankes, J., observed at page 179 ! 

“Ifthe ae bal was the she add of the club the selling complained of was a transfer by an officer 
of the club to the members. ere is no finding of anv supply to non-members. The only question 
then is whether such a transfer is a sale within the meaning of section 65. In my opinion it 1s not. It 
is merely a distribution of the liquor among the members or a supply of the liquor to the members 
of the club such as is peas geese in section 91. If so it is not a sale within section 65. Section 
gi, sub-section (1), speaks of liquor transferred to or distributed among the members of a club 
as “supplied ” to the members." Sub-section 2 provides that the registration of the club is not to 
authorise any “ sale’? which would otherwise be illegal. Therefore a sale as distinguished from a 
supply of intoxicating liquor takes place on the premises of a club no matter how genuine, old 
established, of well conducted, fhat transaction is not protected by the mere registration of the club. 


In my view what took place in the present case was a supply and not a sale of intoxicating liquor, 
and the magistrate was wrong in cogning to the conclusion stated in paragraph 2 of the last case 
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that the transaction constituted a sale and that the registration of the club afforded no protection to 
the appellants against the provisions of the Licensing (Consolidation) Act, 1910. Nothing I have 
said would affect the case where there is no real association of persons owning the liquor.” 


Lush, J., was of the same view : (at page 181) 


“Tn my opinion, there was no sale within the meaning of section 65. If this had been a bona 
fide clubsit is clear that no sale could have been proved, because Graff v. Evans, decided that where 
the members of a bona fide club are the owners of the liquor consumed, which is merely distributed 
among them, that distribution is not a sale. The same result seems to me to follow where the club 
is not a bona fide club.......... In my opinion that which was established in Graff v. Evans}, in the 
case of a bona fideclub is equally true in the case of a club which is not bona fide, and when it was found 
that the liquor consumed by the members was the general property of the club the magistrate ought 
to have dismissed the summonses. I agree, therefore, that the appeal must be allowed ”. 


According to these English decisions the circumstance that the club is incor- 
porated makes no difference to the question on hand, See Trebanog Working Men’s 
Club and Institute Lid. v. Macdonald, Monkwearmouth Conservative Club Ld. v. Smith*. 
The facts there were these. Two members’ clubs were incorporated under the 
Industrial and Provident Societies Acts and the Companies Acts respectively, the 
shareholders and the members in each case being identical. They purchased 
intoxicating liquor and supplied it from time to time to individual members for 
poar as in an ordinary club. It was held that the incorporated societies were 
egal entities as distinct from the members, and could therefore act as their agents 
or trustees, the real interest in the liquor being in the members, so that the societies. 
did not require to be licenced. Lord Hewart, G.J., stated at page 582 


“In our Tey the decision in Graff v. Evans1, applies to and governs the present case. Once- 
it is conceded that a members’ club does not necessarily require a licence to serve its members with 
intoxicating liquor, because the legal property in the liquor is not in the members themselves, it is 
difficult to draw any legal distinction between the various legal entities that may be entrusted with the 
duty of holding the property on behalf of the members, be it an individual, or a body of trustees, or 
a company formed fos the purpose, so long as the real interest in the liquors remains, as in this case- 
it clearly does, in the members of the club. There is no magic in this connection in the expressions 
“trustee’’ or “agent”; what is essential is that the holding of the property by the agent or trustee 
must be a bolding for and on behalf of, and not a holding antagonistic to, the members of the club. 
We are dealing here with a quasi-criminal case, where the Court seeks to deal with the substance of a: 
transaction rather than the legal form in which it may be clothed ”. 


In this connection reference may be made to volume 5 of the third edition of 
Halsbury’s Laws of England. In paragraph 657 is stated 


“ Members’ Clubs —The provisions of the Licensing Act, 1953, concerning sale have, save as. 
previously indicated, little application to bona fide members’ clubs in which intoxicating liquor is. 
supplied to members only, whether for consumption on or off the club premises. The members 
being the joint owners of all the club property, including the excisable liquor, the supply of the liquor- 
to a member at a fixed price is not a sale within the meaning of the Act, but a transaction in the 
nature of a release by the other members of their shares in the property. If intoxicating liquor is. 
in fact the property of the members of a registered club, the fact that the club is not conducted in 
good faith as a club and is consequently liable to be struck off the register does not make a distribution 
of the liquor among the members in return of payment a sale within the meaning of the Act.” 


The summary of the law given in paragraphs 659 and 660 may also be noticed = 


“659. Propnetary clubs.—Proprietary clubs stand on a different footing. ‘The members not 
being the owners of nor interested in the property of the club, the supply to them of food or liquor,. 
though at a fixed tariff, is a sale, and accordingly, if intoxicating liquor is supplied, the premises must 
be duly licensed.” 

“G60. Incorporated clubs:\—With regard to incorporated clubs, a distinction must be drawn, in 
order to reconcile the authorities. Where such a club has all the characteristics of a members’ club. 
consistent with its incorporation, that is to say, where every member is a shareholder, and every share- 
holder a member, it would appear that no licence need be taken out if liquor is supplied only to mem- 
bers. If some of the share-holders are not members, or some of the members are not shareholders 
though most of them may be, a licence is required for the sale of intoxicants, as in the case of an ordi- 
mary proprietary club.” 

Mr. Veeraswami, the learned Government Pleader*argued that Whatever one 
may say in respect of the-rule that the supply of refreshments by an unincorporated 
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club to its members is a not a sale there is no Justification for extending that rule 
. to the case of incorporated clubs. He argued that by the process of incorporation a 
new juristic person is brought into existence and that this juristic person is diffe- 
rent from every one of the members constituting the club. He cited the case of 
Farrar v. Farrars, Ltd., in which Lindley, L.J., stated (at page 409). 3 
“ A sale by a person to a corporation of which he is a member is not, either in form or in s@bstance, 
a sale by a person to himself. ‘To hold that it is, would be to ignore the principle which lies at the 
root of the legal idea of a corporate body, and that idea is that the corporate body is distinct from the 
persons composing it. A sale by a member of a corporation to the corporation itself is in every sense 
a sale, valid in equity as well as at law”. 4 


He also cited Satyavart Sidhantalankar v. Arya Samaj, Bombay*, where it was held, 


. “Once a Society is registered with the Registrar of Joint Stock Companies by the filing of 
the memorandum and certified copy of the rules and regulations thereof with the Registrar and the 
Registrar has certified under his hand that the society is registered under the Act, the society enjoys 
the status of a legal entity apart from its niembers constituting the same and is capable of suing or 


being sued.” . 

We recognise that tHere is some force in the criticism of the learned Govern- 
ment Pleader that a measure of inconsistency is involved in saying at the same 
time, first that by reason of its incorporation a club acquires a new juristic per- 
sonality and next that a transier of the property vested in this juristic personality 
‘to the individual members composing it for a price does not constitute a sale. But, 
-on the other hand, we have to take note of tne fact that these decisions of the English 
‘Courts have remained in force for several years. Lord Hewart, C.J., in Trebanog 
Working Men’s Club and Institute Lid. v. Macdonald, Monkwearmouth Conservative 
Club Ld. v. Smith®, quotes the following passage from James, L.J., in Ex Parte Camp- 


hellt, (at page 584). 


“When once certain words in an Act of Parliament have received a judicial construction in one 
of the superior Courts, and the Legislature has repeated them without any alteration In a subsequent 
-statute, I conceive that the Legislature must be taken to have used them accérding to the meaning 
which a Court of competent jurisdiction has given to them.” 


We also notice that in C.R.P. No. 2292 of 1952,5 Satyanarayana Rao and Raja- 
‘vopalan, JJ., have observed : 

* Tt, therefore follows that the building contracts, which the assessees entered into during the assess- 
‘ment year, on which the turnover was calculated, do not involve any element of sale of the materials 
and are not in any sense contracts for the sale of goods as understood in law........ If the amend- 
ments introduced in 1947 by the Provincial Legislature are intended to catch in the net of tax con- 
ttracts of the nature with which we are concerned, we should hold that to that extent the amend- 
‘ments introduced are ultra vires of the Provincial Legislature as they had no power to tax transactions, 

which are not sales of goods.” 
It will be appreciated that these remarks would apply to the case on hand if it be 
held that the supply of refreshments by the club to the members does not amount 
-to a sale in law. However, we do not now finally decide the question whether the 
‘supply of refreshments by a non-proprietary incorporated club to its members 
amounts to a sale or not. We have merely indicated some of the aspects of the 
matter into which it may become necessary to go more fully on a later occasion: 
We refrain from giving a decision here and now on this matter in view of our con- 
«clusion that in the absence of a profit motive a transaction would not be a sale as 
that word is defined in the Act. 


In the result, the appeal is dismissed. 


Mr. Jayarama Ayyar stated that he argued the case as a member of the Club. 
"There will be therefore no order as regards costs. 
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IN THE HIGH COURT OF JUDICATURE AT MADRAS. 
PRESENT :—MR. Justice RaAJAGOPALA AYYANGAR. 
S. K. Velayutha Mudaliar ` .. Petitroner* 


v 


"The District Munsif of Vridhachalam and another .. Respondents. 


Madras Village Panchayats Act (X of 1950), section 112 (2) (i)—Rules framed under— Validity. 

The rules framed by the State of Madras under section 112 (2) (i) of the Madras Village Pan- 
‘chayats Act, 1950, constituting tribunals to hear election disputes under the Act are intra mres and 
valid. ‘The creation of the tribunals to decide election disputes does not amount to excessive dele- 
gation of the powers of the State Legislature. 

Petition praying that in the circumstances stated in the affidavit filed therewith 
the High Court will be pleased to issue a writ of prohibition or any other appro- 
priate writ or direction to the District Munsif, Vridhachalam, in the capacity of 
himself being the Election Commissioner prohibiting him from proceeding further 
with the enquiry of the Election Petition O.P. No. 17 of 1953 on his file. 


T. Lakshmiah, B. Lakshminarayana Reddy and P. Surya Rao for Petitioner. 


K. S. Desikan, C. Natarajan, A. Amirthalingam, the Advocate-General (V. K. 
Tiruvenkatachari), and Special Government Pleader (V. V. Raghavan) for Respondents. 


The Court made the following 


Orver.—These are applications for the issue of a writ of prohibition to restrain 
the Election Commissioners, constituted under the rules framed under the Village 
Panchayats Act, 1950, from proceeding to hear and dispose of election petitions 
filed before them. 


Writ Petitiow No. 532 of 1953 is by the returned candidate at an election for 
the Presidentship of the Panchayat Board of Kurinjipadi in Cuddalore taluk, while 
Writ Petition No. 628 of 1953 1s by the returned candidateatan election for the Presie 
dentship of the Panchayat Board of Jalarpet in North Arcot, and election petitions 
have been filed challenging the respective elections and these petitions are preferred 
to obtain the quashing of these proceedings. ‘The Election Tribunals before whom 
the two election petitions have been filed, have been constituted by the State Govern- 
ment under powers vested in them under the Village Panchayats Act of 1950. 


The contention raised on behalf of the petitioners in these two writ petitions 
is that the local Government have no power to constitute Tribunals for the decision 
of election disputes under the rule-making power vested. in them, and that even 
if on proper construction of the Village Panchayat Act such a power is found con- 
ferred, the conferring of such powers is ultra vires of the State Legislature under the 
Constitution. 


Chapter II of Madras Village Panchayats Act of 1950 enacts pfovisions relating 
inter alia to the constitution of panchayats. Section 4 (1) provides that a panchayat 
shall be constituted for each village with effect from a date specified in that behalf 
in the notification issued by the Inspector of Municipal Councils and Local Boards. 
Section 12 makes provision for the preparation of electoral rolls and the qualifi- 
cation for inclusion thereof, and other provisions of the Act in the said Chapter 
enact provisions for the constitution of the Boards by election, as well as qualifi- 
cations and disqualifications for persons to stand for election. Section 20 enacts 
that there shall be a President and a Vice-President for every Panchayat and under 
section QI 

“the President shall be elected by the persons, whose names appear in the electoral roll for the 
panchayat from amongst themselves.” 

The Act itself makes no provision for determining the manner of the election, 
or for the decision of disputes relating to the validity or legality of elections. This 
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is left to be prescribed by rules-to be made by the Government under section 112 
of the Act. This section enacts :— 


‘(1) The Government shall, in addition to the rule-making powers conferred on them by any 
other provisions contained in this Act, have power to make rules generally to carry out the purposes 
of this Act. s 

(2) In particular, and without prejudice to the generality of the foregoing power, the @overn- 
ment may make rules; (i) as to all matters relating to electoral rolls or elections, not expressly 
provided for in this Act, including deposits to be made by candidates standing for election and the 
conditions under which such deposits may be forfeited, and the conduct of inquires and the decision. 
of disputes relating to electoral rolls or elections. 


In exercise of the powers conferred upon the Government by section 112 (1) 
and section 112 (2) (i), the Government have framed rules by a Notification, No. 8, 
dated 4th June, 1951, in relation to the decision of election disputes. These rules 
provide :— ’ 
“ Rule 1 (1).—Save as otherwise provided, no election held under the Act whether of a member, 
president or vice-president of a panchayat shall’be called in question except by an election petition 
presented ın accordance with these rules to an election commissioner as defined in sub-rule (2) by 
any candidate or elector against the candidate who has been declared to have been duly elected 
(hereinafter called the returned candidate) or if there are two or more returned candidates, against 
all or any such candidates. 
(2) The election commissioner shall be— 
(i) except in cases falling under clause (ii), the District Munsif having territorial jurisdiction 
over the place in which the office of the panchayat is situated, or if there is more than one such Dis- 
trict Munsif, the Principal Distnct Munsif; and 


(1i) where the Government so direct, whether in respect of Panchayats generally or in respect 
of any class of panchayats or in respect of sea a ta in the same district or taluk, officer or officers 
of the Government as may be designated by the Government in this behalf by name or by virtue of 
office : provided that an election petition may, on application, be transferred (a) if presented to a 
Distnct Munsif under clause (1) by the District Judge concerned to another District Munsif within 
his jurisdiction ; (b) if presented to an officer of Government under clause (ii), by the Government to- 
another officer of Government. 


~ Where an election petition is transferred to any authority under the foregoing proviso, such autho- 
rity shall be deemed to be the election commissioner. 


"(3) An election commissioner exercising jurisdiction under these rules shall be deemed to 
exercise such jurisdiction as a persona designata and not in his capacity as Judge or other, officer of 
Government as the case may be.” 


Rules 2 to 10 relate to the time within which a petition might be presented, 
contents of the petition, the parties to be impleaded and the procedure to be followed. 
by the election commissioner in enquiring into the election petitions. Rule 11 
sets out the ground upon which an election may be set aside, and rule 12 provides. 
for the orders, which the election commissioner might pass as a result of enquiry. 


The contention raised on behalf of the petitioners in these writ petitions is. 
that these rules are ultra vires and are therefore, void and cannot confer jurisdiction 
upon the election commissioner to enquire into the petitions filed against these- 
petitioners. The grounds upon which this argument is based are two-fold: (1) 
that on a proper construction of section 112 (2) (i) the Government have no power 
to frame rules relating to the decision of election disputes ; and second that even 
if section 112 (2) (i) confers such a power to make rules the same is ultra vires of the 
State Legislature as being an excessive delegation or abandonment of legislative 


power. 


The first contention does not merit serious consideration. The language used 
in section 112 is that ‘ rules might be framed as to the decision of disputes relating- 
to elections’. I am unable to perceive that more express language is necessary in ' 
order to confer upon Government the power to make a rule for setting up a machi- 
nery for the adjudication of disputes relating to elections. In fact counsel, after 
some argument, did not seriously press this contention, but relied upon the other 
point raised regarding excessive delegation. 

- The point about excessive delegation -is put this way. Under Article 246 
of the Constitution, legislative power is vested in the State Legislatures to make 


[] VELAYUTHA MUDALIAR 2. D. M. OF VRIDHACHALAM (Rajagapala Ayyangar. F.). 203- 


laws in relation inter alta to the matters set out in List II. The legislature has to. 
exercise this law-making power itself, and cannot abdicate these functions and 
enable the executive to legislate. Ifthe Act itself has laid down the policy to be 
pursued, set out the standards to be observed and indicated the Tribunal to be 
constituted, the details might be filled up by the rule-making authority. But it 
is argued that to delegare or authorise the executive to exercise unfettered and 
unrestricted powers in relation to the constitution of a Tribunal particularly a 
Tribunal outside the ordinary course as a personas designata, clothe it with the neces- 
sary powers to decide disputes, and attach finality to its decisions as is stated to 
have been done here is excessive delegation, and is therefore, ulira vires of the State 
Legislature. This argument is rested mainly upon the decision of the Supreme 
Court in the Delht Laws Act caset, and extensive passages from the judgment of the 
learned Judges of the Supreme Court have been relied upon by the learned counsel 
for the petitioners in support of his contention. > 


Before dealing with the precise scope of this decision, it might be useful to 
examine the exact question, which the Supreme Court had there to consider, 
Section 7 of the Delhi Laws Act of 1912 had provided : 


“The Provincial Government may by notification in the official gazette extend, with such restric- 
tions and modifications as it thinks fit, to the province of Delhi, or any part thereof, any enactment 
which is in force ın any part of British India at the date of such notification. Section 2 of the Ajmer- 
Merwara (Extension of Laws) Act, 194.7, provided that ‘the Central Government, may, by notifica- 
tion in the official gazette, extend to the Province of Ajmer-Merwara, with such restrictions and a- 
tions as it thinks fit, any enactment which is in force in any other Province at the date of such notifica- 
tion. Section 2 of the Part C States Act, 1947, provided that ‘that Central Government may, by 
notification in the official gazette, extend to any Part C State......or to any part of such State, with: 
such restrictions and modifications as it thinks fit, any enactment which is in force in a Part A State at the 
date of the notification and provision may be made in any enactment so extended for the repeal or- 
amendment of any corresponding law...... which is for the time bemg applicable to that Part C 
State’ ”’. 


It was the validity of :hese three provisions, which enabled the executive 
to apply the laws enacted for one area to be operative in another area, with such 
restrictions and modifications as the executive thinks just, that was the subject-matter 
of the reference to the Supreme Court. The final decision of the majority of 
Supreme Court was that section 7 of the Delhi Laws Act of 1912, and section 2 
of the Ajmer-Merwara (Extension of Laws) Act of 1947 were wholly intra vires 
and that the first portion of section 2 of the Part C States Laws Act of 1950, which 
empowered the Central Government to extend to any Part C State or to any portion 
of such State with such modification and restrictions as it thinks fit, any enactment 
which is in force in a Part A State is inira vires, while the Court by a majority held 
the Jatter portion of this section, which empowered the Central Government 
to make provision in any enactment extended to Part C State for repeal or, amend- 
ment of any law, which is for the time being applicable to the Part C State is ultra 
vires. It will thus be seen that so far as the decision itself is concerned it expressly 
rejects a contention now put forward on behalf of the petitioners, that to vest 
in the Government a power to constitute machinery for adjudicating disputes, 
is excessive delegation, for the Supreme Court has upheld the validity of a dele- 
gation, which enabled the executive to modify or restrict any enactment un- 
doubtedly a legislative power and in the light of this decision, the rules in the present 
case would a fortiori be valid. Fazl Ali, J., who delivercd,the judgment on behalf 
of the majority Judges, after discussing the American and the Australian cases,, 
and the decision of the Privy Council in appeals from Canada, etc., summed up: 
his conclusions on this topic as follows :— 


“1, The legislature must normally discharge its primaryelegislative functidh itself and not 
through others. 
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2, Once it is established that it has sovereign powers within a certain sphere, it must follow as a _ 
corollary that it is free to legislate within that sphere in any way which appears to it to be the best 
way to give effect to its intention and policy in making a particular law, and that it may utilise any 
outside agency to any extent it finds it inconvenient todo. In other words, it can do everything which 
is ancillary to and necessary for the full and effective exercise of its power of legislation. 


3. It cannot abdicate its legislative functions, and therefore while entrusting power to an out- 
aide agency, it must see that such agency, acts as a subordinate authority and does not becofhe a 
parallel legislature. 


4. The doctrine of ation of powers and the judicial interpretation it has received in America 
ever since the American Constitution was framed, enables the American Courts to check undue and 
excessive delegation but the Courts of this country are not committed to that doctrine and cannot 
apply it in the same way as it has been applied in America. Therefore, there are only two main 
Pecks in this country on the power of the legislature to delegate, these being its good sense and the 
principle that it should not cross the line beyond which delegation amounts to abdication and self- 
effacement ”. : 

I am clearly of the opinion that the present case falls within proposition No. 2 
stated by his~Lordship, and that the utilisation of the Government for setting up 
the machinery for the adjudication of disputes to enable the constitution of the 
Panchayat Board under the Act is merely a ministerial provision, in respect of 
which it is competent for the Legislature to employ the executive for making the 
rules. 


I am also of the opinion that the legislative practice in India ‘supports the 
validity of this type of legislation. I examined this question in W.P. No. 56 of 
1954, where I held that the rule was mira vires. The matter, however, has been 
more elaborately argued on the present occasion, and I find that I was justified 
in the conclusions, which I drew from the previous legislative practice. Section 
250 of the District Municipalities Act (Act IV of 1884) ran: 

“i, The Governor in Council may, from time to time, frame forms for any proceedings of a 
Municipal Council for which he considers that a form should be provided, and make rules not in- 
consistent with this Act. 

(a) with respect to the appointment of Municipal Councillors by election as to the following 
matters :— 


(i) the qualifications of electors and of the candidates for appointment by election, and the 
removal and disqualification of Municipal Councillors or candidates ; 


(ii) the division of the Municipality or of a part thereof into wards and the number of Municipal 
councillors proper for each ward ; | 

(iii) the provision, if any, to be made for the special representation of any classes of the 
community ¢ 

(iv) the registration of electors : 

(v) the nomination of candidates, the time of election and the mode of recording votes ; 
and 

(vi) any other matters regarding the system of representation and election which it may seem 
expedient to provide for j ‘ 
and rules were framed by the Government setting up machinery of the same 
type as now in question. The Local Boards’ Act of 1884 (Act V of 1884), section 
144, ran in terms exactly similar to section 256 of the Act IV of 1884, and it con- 
ferred to the Governor in Council the power to make rules in relation to election 
matters, and rules were framed under this section, section 144 (1) (a) constituting 
the President of the Local Board as the election authority, in respect of the Union, 
and in a similar manner in regard to other local authorities. There was similar 
rule-making power and-similar constitution of election tribunals by the executive 
under section 199 (c) of the Local Boards Att of 1920 and section 303 (b) of the 
District Municipalities Act of the same year, Act V of 1920. So far as the City 
of Madras, however, the Act itself has indicated the tribunal to decide election 
disputes. In,the previous Yillage Panchayats Act (Act XV of 1920), section 44 
(2) (v) has vested the power in the executive to constitute the authority to hear 
election disputes. As I have pqinted out is my judgment in Writ Petition No. 56 

~ of 1954, even under section 291 of the Government of India Act of 1935, the election 

tribunals to decide thg validity of disputes, relating to the elections to the Legis- 
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lative Assembly and Council of States are constituted under orders in Counci 
issued under that provision. It might also be noted that section 72 (a) of the 
Government of India Act of 1919 provided that provisions may be made by rules 
under the Act 

@ as to the term of office of nominated members of Governors’ Legislative Councils, and the man- 
ner of filling casual vacancies occurring by reason of absence of members from India, inability to 
attend to duty, death, acceptance of office, resignation duly accepted or otherwise ; the conditions 
under which and manner in which persons may be nominated as members of Governors’ Leglisative 
Councils and (c) the qualifications of electors, the constitution of constituencies, and the method 
of election for Governors’ Legislative Councils including the number of members to be elected by 
communal and other electorates, and any matters incidental or ancillary thereto; and (d) the qualifi- 
cations for being and for being nominated or elected a member of any such Council and (e) the final 
decision of doubts or disputes as to the validity of any election ; and (f) the manner in which the 
rules are to be carried into effect.” 

It was under the rules framed by virtue of these rule-making powers in Part 

VII of the Madras Electoral Rules that tribunals were constituted for the hearing 
of election petitions, and adjudicating upon the matters raised in them. There 
is thus a body of legislative practice, which is sufficient to sustain the validity of 
this rule-making power. ‘The juridical basis upon which legislative practice is 
reliéd upon to sustain the validity of a law is that the content of legislative power’ 
granted by the Constitution should be measured by the manner in which the same 
has been utilised before the Constitution. In other words, the entry in the legis- 
lative list conferring upon the legislature a power in relation to a subject would 
include, in the light of this legislative practice, a right to legislate in the manner 
in which it was hithertofore done. That this is a permissible method of as- 
certaining the scope of intendment of the Constitution and of the legislative power 
conferred thereby upon the legislatures in India is recognised in the Judgment of 
the Supreme Court in the Delhi Laws Act case1. The point is dealt with by 
Mahajan, J., 4s he then was, at page 949, etc., where his Lordship accepted the 
validity of the construction based upon it, but negatived the application of that 
rule to the facts before him on the ground that no uniform course of practice of 
the type before their Lordships had been proved in the case. 


I have, therefore, no hesitation in holding that the rules framed by Government 
under section 112 (2) (i) constituting the tribunals to hear election disputes under 
the Village Panchayats Act are intra vires and valid. 

. These writ petitions fail and are dismissed with the costs of the second res- 
pondent in W.P. No. 532 of 1953 and the first respondent in W.P. No. 628 of 1953, 
which I fix at Rs. 100 in each case. 

R.M. —— Petitions dismissed. 


IN THE HIGH COURT OF JUDICATURE AT MADRAS. 


PRESENT :—MR. JusTicE BALAKRISHNA AYYAR AND Mr. Jussicze RAJAGOPALA 
AYYANGAR. 


In the matter of the Contempt Proceedings initiated by the Hon’ble Mr. 
Justice Mack sitting in Sessions. Jn re S. Govind Swaminathan, State Prosecutor, 
Contempt Application No. 7 of 1954. 

S. Govind Swaminathan .. Appellant.* 

Letters Patent (Madras), Clause 15—‘ Fudgment’—Meaning of—If applies to only the enumerated class 
or is of wider application to take in all orders or achudications made in every species of jurisdiction inherent or con- 
Jerred by legislature—Order of pumishment by a Judge of the High Court for ex facie contempt—If one passed 
in exercise of criminal jurisdiction—Appeal under Clause 15 of Letters Patent—If competent. 

An order of a Judge of the High Court finding a person guilty of ex facie contempt of Court and 
sentencing him to fine will be a judgment within the meaning of clause 15 of the Letters Patent as 
it puts an end to the proceedings before him. ° e 


The expression ‘judgment’ in that clause is wide enough to include all definitive adjudications 
by a Judge of the High Court, whatever be the origin of his jurisdiction, whether the same falls within 





1. 1951 S., C. J. 527: 1951 S. C. R. 747 (I. C3 
* L.P.A. No. 113 of 1954. 17th August, 1954. 
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the enumerated matters covered by the,clauses of the Letters Patent or are traceable to the exercise of 
inherent jurisdiction conferred by the other enactments. 


A sentence or order of a Judge of the High Court unishing an indivudal for ex facie contempt 
of or insult to the Court would be in the exercise of ‘ ordi criminal jurisdiction ’ and from such a 
judgment an appeal is not maintainable under Clause 15 of the Letters Patent. 


Case-law discussed. Distinction between civil contempt and criminal contempt pointed owt. 
A contempt of Court, other than disobedience of an order in a civil action, is of a criminal nature. 


Quaers :—Whether the term ‘in the exercise of criminal jurisdiction’ in Clause 15 of the Letters 
Patent, should be read as confined or limited to the exercise of the jurisdiction mentioned in clauses 
22 to 29 of the Letters Patent? 7 


Appeal under clause 15 of the Letters Patent against the order of the Hon’ble 
Mr. Justice Mack, dated grd May, 1954 and made in Contempt Application No. 7 
of 1954, while presiding over the Second Criminal Sessions of the High Court for 
1954. 


K. Bashyam and T. R. Srinivasan for Appellant. 


The Advocate-General (V. K. Tiruvenkatachari) and the Public Prosecutor 
(V. T. Rangaswami Ayyangar) as amicus curiae. 


The Court made the following 


ORrDER.— This Letters Patent Appeal is against an order of Mack, J., while 
presiding over the Second Criminal Sessions of the High Court. The learned 
Judge held that the appellant had committed ex facie contempt of Court on the 
goth April, 1954 and affording to the appellant an opportunity to show cause why 
he should not be committed for contempt found him guilty and sentenced him to 
pay a fine of Rs. 1,000. The appeal is against this order of Mack, J., convicting 
the appellant and sentencing him to the punishment above mentioned. . 


We are not now concerned with the details of the contempt alleged or the 
merits of the contentions raised by the appellant in this appeal, as the question 
which we have now to decide merely relates to a preliminary objection that the 
appeal itself is incompetent under clause 15 of the Letters Patent. 


In order to appreciate how the case has arisen it would be convenient to set 
out in brief outline the matters that led to the present proceedings. Mr. Justice 
Mack was appointed by the State of Madras under section 7 of the Industrial Dis- 
putes Act, 1947, as the sole member of an Industrial Tribunal to adjudicate upon an 
industrial dispute which existed between the workers and the management of a 
concern known as the Amalgamation Limited. After the award was delivered 
and the same was published by the State Government under section 17 of the 
Industrial Disputes Act, 1947, certain comments appeared in The Madras Mail 
a newspaper published in the city, which was one of the concerns which was aparty 
to the dispute before the, learned Judge sitting as an Industrial Tribunal. ‘The 
learned Judge cénsidering these comments to be in the nature of a contempt of 
himself issued notice to the Editor of the said newspaper. ‘The appellant who is 
the State ee of Madras and who! appeared as counsel for the employers 
before the Industrial Tribunal—including the newspaper The Madras Mail— 
filed an answer to this notice denying the jurisdiction of the learned Judge to deal 
with the newspaper for contempt and also denying that the article constituted 
any contempt. When this matter was being enquired into by Mack, J., on 14th 
April, 1954, the learned Judge took exception to the manner in which counsel refused 
to answer certain questions put to him and directed that notice be given to him 
to show cause why proceedings for contempt should not be initiated against him 
for declining to answer these questions. Thereupon the appellant filed an appli- 
cation before this Court for the issue of a writ of certiorari to qua:h the proceed- 
ings before Mack, J., as an ¥ndustrial Tribunal as beyond his jurisdiction. A bench 
of this Court admitted this he Uae and directed stay of proceedings before 
Mack, J. As the questions raised by the appellant in the writ of certiorari were of 
great importance, Mack, J., agreed to refer the question of his jurisdiction to a Full 
Bench and the stay of proceedings before him was dissolved. In pursuance of. this, 


è 
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Mack, J., referred the question of his jurisdiction to deal with the alleged contempt 
in the newspaper and the conduct of the counsel before him on 14th April, 1954, 
to a Full Bench. The matter has been heard and is pending judgment. 


* Subsequent to the issue of this notice and the proceedings before the Bench 
in the matter of the writ of certiorari referredto certain things were said in Court 
by the Judge and by the appellant, on the goth April, 1954, which was a Friday 
relating to what was pes) to have happened before the Bench when admitting 
the writ of certiorari. The proceedings of this day were reported in all the news- 
papers on goth April and ist May, 1954 and the learned Judge considered the 
remarks made by the appellant on goth April, and his conduct on that day as consti- 
tuting contempt of this Court. It may be mentioned that the learned Judge was 
on the goth April, 1954, sitting in Sessions and the State Prosecutor was in charge 
of the prosecutions before him. On Monday, the grd May, 1954, when the Court 
started work, the learned Judge asked the appellant whether the reports in the 
newspaper as regards the remarks addressed by him to the Court on 30th April, 
1954, were correct and on thisbeing answered in the affirmative, the learned Judge 
called on the appellant to show cause why he should not be committed for 
contempt for those remarks and for his conduct on the previous Court-day. The 
appellant made a reply but holding that no satisfactory explanation had been 
given, Mack, J., und the appellant guilty of contempt and sentenced him to the 
punishment set out earlier. 


The appellant immediately filed this appeal L.P.A. No. 113 of 1954 and filed 
along with it a petition forthe grant of interim stay of the operation of the order 
regarding the payment of the fine. Even at that stage, the office raised an objec- 
tion to the maintainability of the appeal. The matter came on before Subba Rao 
and Panchapakesa Ayyar, JJ., on 5th May, 1954 and the learned Judges without 
deciding the queStion as to the maintainability of the appeal directed the issue of 
notice to the Advocate-General and granted interim stay of the operation of the 
order pending further hearing of the petition. 


The matter has been placed before us for the consideration of the sole question 
as to whether the order of the learned Judge finding the appellant guilty of ex facie 
contempt and sentencing him to the fine is one from which an appeal lies to this 
Court. 


The learned Advocate-General appeared before the Court as amicus curiae 
and assisted us by placing before us the relevant authorities bearing on the point 
and we are obliged to him for the assistance he rendered. 


Though the argument has ranged over a wide ground, the points for decision 
lie within a narrow compass. he provision conferring a right of appeal to this 
Court from judgments of single Judges of this Court is contained i in clause r5 of the 
Letters Patent which runs thus :— 


“And we do further ordain iat an appeal shall lie to the said High Court of Jile at 
Madras from the judgment (not being a judgment Near in the exercise of appellate jurisdiction in 
respect of a decree or order made in the exercise of appellate jurisdiction by a Court subject to the 
superintendence of the said High Court, and not being an order made in the exercise of revisional 
jurisdiction, and not being a sentence or order passed or made in the exercise of the power of superin- 
tendence under the provisions of section 107 of the Government of India Act, or in the exercise of 
criminal jurisdiction) of one Judge of the said High Court or one Judge of any Divisional Court, 

ursuant to section 108 of the Government of India Act and that notwithstanding anything herein- 
Before provided an ap shall lie to the said High Court from a judgment of one Judge of the said 
High Court or one Judge of any Division Court, oS ath to section 108 of the Government of India 
Act made (on or after a ist day of February, 1929) in the exercise of appellate jurisdiction in respect 
of a decree or order made in the exercise of lhe jurisdiction by a Court subject to the superin- 
tendence of the said High Court, where the Judge who passed the judgment declares that the case 1s 
a fit one for appeal; but that the right of appeal from other qadpaicns of Judges ofthe said High 
Courts or of su Division Court, shall be to us, Ours Heirs or Successors in Our or Their Privy 
Council, as hereinafter provided. aw 


- The questions that arise on. the language of the clause aretwo. ‘The first is 
whether the order of Mack, J., is a “ Judgment ” within the opening words of the 
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clause and secondly if it is, is it or is it not a sentence or order passed in the exercise 
of criminal jurisdiction. : 

So far as the first question is concerned, reference may be made to the decision 
of the Full Bench of this Court in Tuljaram Row v. Alagappa Chettiar! as to the 
definition of judgment’ within the meaning of clause 15. This decision has been 
consistently followed in this Court and is binding upon us. Though thdt case 
arose in respect of a civil matter, the test laid down seems to us to be equally appli- 
cable to the determination of the character of an order passed in proceedings other 
than civil. ‘The learned Chief Justice defined a ‘judgment’ as ‘ an adjudication 
whose effect whatever its form may be and whatever may be the nature of the 
application in which it is made is to put an end to the suit or proceeding so far 
as the Court before which the suit or proceeding is pending is concerned.’ Apply- 
ing this test, the sentence or order passed by Mack, J., certainly put an end to the 
proceeding before him and therefore would be a ‘ judgment’. 


The next point that has to be considered in this connection is whether the 
expression ’ judgment ’ in clause 15 ought to be read as comprising only ‘ judgments” 
in such proceedings and in the exercise of such jurisdiction as are specifically and 
in terms vested in the High Court by the Letters Patent or is apt to include a defi- 
nitive adjudication in any matter which is within the jurisdiction of the High Court. 
In the Letters Patent it maybe noticed the following heads of jurisdiction are specifi- 
cally enumerated: Ordinary Original Civil Jurisdiction (clauses 11 and 12) ; 
Extraordinary Original Civil Jurisdiction (clause 13); the jurisdiction of the High 
Court as a Court, of Appeal from the Civil Courts of the Presidency (clause 16) ; 
jurisdiction over infants and lunatics (clause 17) ; jurisdiction regarding relief of 
insolvent debtors (clause 18); Criminal jurisdiction (clauses 22 to 29) ; Admiralty 
and Vice-Admiralty jurisdiction (clauses 32 and 33) and Testamentary and Intestate 
jurisdiction (clause 34); and Matrimonial jurisdiction (clause 35). The question 
is whether the expression ‘judgment’ ought to be read as confined to an adjudi- 
cation in these enumerated classes or whether it is of a wider application so as to- 
take in orders made or adjudications effected in every species of jurisdiction which 
may be conferred upon the High Court by the Legislature or might be inherent 
in the Court as a superior Court of the land. 


In our opinion, the expression ‘judgment’ ought to receive the wider of the 
two constructions indicated earlier. We are inclined to read clause 15 as compre- 
hending all definitive adjudications by a Judge of the High Court whatever be the 
origin of his jurisdiction whether the same falls within the enumerated matters 
covered by the clauses of the Letters Patent set out earlier or are traceable to the 
exercise of inherent jurisdiction or of jurisdiction conferred by other enactments. 


The next question that has to be dealt with is whether the sentence or order 
“ofa Judge dealing with ex facie contempt of the Court is or is not in the exercise 
of aaral jurişdiction ”. The contention of Mr. Bashyam Ayyangar, learned 
counsel for the appellant, who argued in support of the admission of the appeal 
is that the expression should be understood as confined to sentences or orders passed 
in the exercise of criminal jurisdiction as set out in clauses 22 to 29 of the Letters. 
Patent. Before dealing with this contention it would be necessary to discover 
the exact nature of ex facie contempt. The question has received consideration 
in several reported English decisions which had to deal with the meaning of the 
expression ‘‘ criminal cause or matter’”’ occurring in section 47 of the Supreme 
Court of Judicature Act, 36 and 37 Victoria, Chapter 66. Section 19 of that enactment 
conferred a general right of appeal on the Court of Appeal from any judgment or 
order of the High Court “ save as hereinafter mentioned.” Section 47 ran thus: 


“The jurisdiction and authorities in relation to questions of law arising in criminal trials which 
are. now vested in the Justices of either Bench and the Barons of the Exchequer by the Act of the 
Session of the Meventh and twelfth years of the reign of Her present Majesty, Chapter seventy-eight 
intituled, ‘An Act for the furt e: amendment of the administration of the criminal law’, or any Act, 
amending the same, shall and may be exercised after the commencement of this Act by the Judges. 


e I. (1910) 21 M.L.J. 1: 1-L.R. 35 Mad. 1 (F.B.), 
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of the High Court of Justice, or five of them at the least, of whom the Lord Chief Justice of England, 
the Lord Chief Justice of the Common Pleas, and the Lord Chief Baron of the Exchequer, or one 
of such chiefs at least, shall be part. The determination of any such questions by the Judges of the 
said High Court in manner aforesaid shall be final and without appeal ; and no appeal shall lie from 
guy judgment of the said High Court in any criminal cause or matter, save for some error of law appa- 

“rent upon the record, as to which no question shall have been reserved for the consideration of the 
said Judges under the said Act of the eleventh and twelfth years of Her Majesty’s reign ”. 


It will be noticed that the first portion of the section deals with regular criminal 
appeals in the exercise of criminal jurisdiction while the last portion of the section. 
which prohibits any appeal uses the expression “judgment of the High Court in 
any criminal cause or matter”. In relation to appeals in cases of punishment 
for contempt questions have arisen whether the prohibition against appeals enacted 
in the last portion of section 47, applied to such cases and they have been considered 
from two aspects. The first was whether the expression ‘criminal cause or matter” 
ought to be read in a restricted sense confining it to orders in criminal trials dealt 
with in the earlier part of the section and the second whether the orders in contempt- 
matters were or were not a “ criminal cause or matter”. ‘The leading case upon 
the point is a decision of the Court of Appeal reported in O’ Shea v. O’ Shea and Parnell*. 
The contempt of Court dealt with by the learned Judges there consisted of a public- 
ation in a newspaper called the Freeman’s Journal of an article commenting on the 
conduct of Captain O’Shea who was the petitioner in a pending action against his 
wife for dissolution of marriage. The petitioner served notice of motion for a writ 
of attachment against the appellant for contempt of Court. The gravamen of the 
charge was that the printing and publishing of the article was calculated to prejudice 
the petitioner in the eyes of the public and to discredit him in the assertion of his 
rights in the Court. The matter came on before Butt, J., who held on the evidence 
that the appellant was responsible for the publication of the article and ordered 
a writ of attachment to issue unless he should pay a fine of £100. The contemnor 
filed an appeal fo the Court of appeal and a preliminary objection was taken to 
the hearing of the appeal on the ground that the last portion of the section 47 of the 
Judicature Act, 1873, barred the appeal. Dealing with this objection Cotton, L. J., 
said : 

“ The present proceeding is for a contempt of Court. Of course, there are many contempts of 
Court that are not of a criminal nature ; for instance, when a man does not obey an order of the Court 
made in some civil proceeding, to do or to abstain from doing something as where an injunction is 
granted in an action against a defendant, and he does not perform what he is ordered to perform and 


then a motion is made to commit him for contempt that is really only a procedure to get something 
done in the action, and has nothing of a criminal nature in it ”. 


Dealing with the case before him the learned Judge ccntinued : 


“‘ |,..the appellant has done something to prevent the course of justice by preventing the di- 
vorce suit from being properly tried. That is clearly a contempt of Court ofa criminal nature. Autho- 
rities have been ee which show that everthing done to prejudice the Judge or jury in the trial of 
an action is a criminal act, because it is an attempt to prevent the course of justice........... It 
is conceded that it was a wrongful act, otherwise there could be no fine or impris@nment. And when 
you concede that it is a wrongful act, you find, that, although it is headed in the divorce action, it 
is not a proceeding in the action—not a proceeding for the purpose of obtaining anything in the action, 
but an application to punish an attempt to induce the jury not to try the case properly, which is as 
much a criminal act as an attack upon the Judge himself.” 


Lindley, L.J., dealt with the point and stated : 


“There are obviously contempts and contempts ; there is an ambiguity in the word ; and an 
attachment may sometimes be regarded as a civil proceeding. For instance, where an order was 
made by the Court of Chancery in former days there was no e of enforcing such order but by 
attachment. We must not, therefore, be misled by the words ‘contempt’ and attachment but we 
must look at the substance of the thing. In the present case I have no doubt that the proceeding is a 
summary conviction for a criminal offence, and therefore no appeal lies ’’. 


This decision was followed by the Court of Appeal in Scott v. Scott*ewhere thére 
had been a publication of the proceedings in Court in contravention of an order 
t 








1, (1890) L.R.15 P. D. 59. 2. L.R. (1912) P. Q. 241. 
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directing that a matrimonial cause be heard in‘camera. Vaughan William, L.J., 
dealt with the different types of contempt in these terms : 


“I think it is worthwhile to mention a few cases since The Queen v. Steel? and Ex Parte Alice W 
hall? and Reg v. Jordan®, (insulting a Judge) and I shall attempt to distinguish between contempts 
which are criminal and those which are not criminal, and between simple disobedience to civib process 
and disobedience to process which though issued by a party in the exercise of a legal right partakes 
of a punitive or disciplinary nature, and I shall do this with the object of defining which of these 
cases are within the word ‘criminal’ in section 47 of the Judicature Act of 1873 and which are not. 


In the class of cases which are criminal one finds, first of all, those cases where the Court has 
fined or imprisoned for contempt of Court in the face of the Court or where there have been 
ublications calculated to bring the Court or the Judge into contempt. In all these cases of 
ansult to the Court it is the Court and the administration of justice which dre insulted, and the 
proceedings for contempt arein no sense a step in the action. Lord Russel, C.J., in speaking in 
Reg v. Gray* of a contempt consisting of personal scurrilous abuse.of a Judge in a newspaper, says : 
‘I repeat that it is personal scurrilous abuse of a Judge asa Judge. We have therefore to deal with 
it as a case of contempt and we have to deal with it brevi manu. This is not a new-fangled juris- 
diction ; it is a jurisdiction as old as the common law itself, of which it forms part. Itis a juris- 
diction, the history, purpose, and extent of which are admirably treated in the opinion of Wilmot, 
C.J., then Wilmot, J., in his opinions and judgments?. 


The next class of contempts are contempts in procedure which consist in disobedience by a 
party to an action to the orders or process of the Court. Such contempts are not generally 
criminal even though the motion for committal asks for and obtains a punitive order; see Seldon 
v. Wilde’. 


This distinction between what might be called civil contempt and criminal 
contempt has been approved by the Privy Council in S. N. Bannerjee v. Kuchwar 
Lime and Co., Ltd."”. Their Lordships here held that a contempt for a breach of an 
injunction was not criminal in its nature and distinguished these cases from those 
‘where the contempt consisted in criticising the action of a Court of ex facie contempt 
which were really criminal in their nature. 


It is therefore clear that if the matter were decided by the tests adopted in 
England, the case on hand would fall within the expression ‘“‘ criminal cause or 
matter” in the last portion of section 47 of the Judicature Act, 1873. In fact, it is 
‘conceded by Mr.Bashyam Ayyangar, learned counsel for the appellant, that if the 
question arose, in England there could be no doubt that the order of Mack, J., 
in the present case would be a ‘ judgment’ in a “ criminal cause of matter ” and 
therefore could not be the subject-matter of an appeal to the Court of Appeal in 
England. It is however contended that clause 15 of the Letters Patent is differently 
‘worded from section 47 of the Judicature Act, 1873, the expression used here being 
“in the exercise of criminal jurisdictien ” and not “in a criminal cause or matter ” 
which is said to be wider. : 
_. Reference may also be made to the judgment of the Privy Council in Surend)a- 
nath Bannerjee v. Chief Justice and Judges of the High Court of Bengal®. The petitioner 
for special leave to appeal had published an article in a newspaper which was held 
to be libellous of a Judge of the High Court of Bengal and the Court had sentenced 
him to imprisonment for a period of two months. The ground of appeal was that 
the High Court had not observed the proper procedure in dealing with the peti- 
tioner. Dealing with the objection that the contempt in question constituted 
the offence of defamation affid had therefore to be dealt with in accordance 





18 3 b.R. 2 Q.B.D. 37e 6. L.R. (1911) 1 K.B. 701. 

1888) L.R. 20 Q.B.D. 832. 7- (1939) 1 M.LJ. 715: (1938) I.L.R. 17 
3. (1888) W.N. 152: 57 LJ. (Q,B.) 483. Pat. 770 (P.C.). 

4. LR. (1900) a QB. 96. 40. a... 2, 8 (1883) L.R. ro LA. 171: I.L.R. ro Cal, 
5. Rex v. Almon; (1765) Wilmot’s Opinions ~ 1o09 (P.C.). 
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„with the provisions of the Criminal Procedure Code and not summarily, Sir Barnes 
Peacock delivering the opinion of the Judicial Committee, said :— 


“ Their Lordships are of opinion that a contempt of the High Court by a libel such as the present 
oe out of Court when the Court 1s not sitting is not included in the words Maen under the 
ndian Penal Code) although the contempt may include defamation. Such an offence is some thing 
more thafi mere defamation and is of a different character. It is an offence which by the common 
Law of England is punishable by the High Court in asummary manner by fine or imprisonment 
Or DOE eas es The High Courts in the Presidencies are superior Courts of Record and the 
offence of contempt and the powers of the High Court for punishing it are the same as in this country, 
not by virtue of the Penal Code for British India and the Code of Criminal Procedure, 1882, but by 
virtue of the Common Law of England. McDermott v. Judges of British Guiana’. 


The words “all offences under any other law ” in section 5 (of the Code of Criminal Procedure, 
1882) cannot be intended to include a contempt like the present, for which no provision is made by 
the Code. It is unnecessary, therefore, to consider what is the true construction of the words 


> 39 


<“ any special jurisdiction or power conferred by any other law now in force ‘in section I . 


A similar line of reasoning was the basis of the decision of the Supreme Court 
in Sukhdev Singh v. Judges of the Pepsu High Court#, where their Lordships laid down that 
“the power of a High Court to institute proceedings for contempt and punish where necessary, 


is a special jurisdiction which is inherent in all Courts of Record and that section 1 (2) of the Code 
of Criminal Procedure expressly excludes such special jurisdiction from its scope.” 


These authorities establish that a contempt of Court—other thanmere disobedience 
to orders of Court—which have been regarded as civil in English law as illustrated 
in the authorities already set out, which line of reasoning has also been followed in 
India in the cases to be referred to later, is ‘‘ criminal ” in its essence and that the 
jurisdiction exercised when a contemnor is punished is similarly “‘ criminal ” and 
in our opinion the source of the jurisdiction of this Court—whetherit is part of the 
inherent power of the Court or is incidental to its being a superior Court of Record 
does not affect its nature or character. 


The next question that falls to be considered is, whether the expression “in 
the exercise of criminal jurisdiction” should be read as confined or limited to the 
exercise of the jurisdictions mentioned in clauses 22 to 29 of the Letters Patent. 
Before dealing with this it might be pointed out that in the Letters Patent as issued 
in 1865 the exclusion of the right of appeal was confined to ‘“‘ sentences or orders 
passed or made in any criminal trial before the Courts of original criminal jurisdic- 
tion which might be constituted by one or more Judges of the High Court ”. In 
1919 the Letters Patent were amended so as to widen the exemption from appeals: 
not merely to cases of “ sentences or orders in criminal trials’ but also to those 
passed “in the exercise of criminal jurisdiction ”. The words now used are very 
general and in our opinion include within their scope the exercise of jurisdiction 
by a Judge of the High Court dealing with any criminal matter and we are unable 
to see any distinction between the expression “ criminal cause or matter ” as under- 
stood in England and the words “ in the exercise of criminal jurisdiction “ in the 
Letters Patent ”. ° ` 


_ Even on the narrower construction of the expression “in the exercise of cri- 
minal jurisdiction ” which the learned counsel for the appellant invited us to adopt 
viz., of confining it to the jurisdictions enumerated in the Letters Patent we are of 
“i the opinion that our answer to the question must be the same. The matter might 


be considered from more than one point of view. 


Before proceeding further it might be useful to refer to the basis of the juris- 
diction of the High Court to deal with contempt of itself. It is unnecessary to 
trace the historical evolution of the power of Courts of Record, to punish for con- 
tempts in view of thé provisions specifically made in Article 215 of the Constitu- 
tion constituting each of the High Courts as a Coutt of Record and investing them 
with the power of punishing for contempt which a Cour of Record woyild possess. 
The Supreme Court had recently to consider the question of the basis of the power 
of the High Courts to institute proceedings and to punish for contempt of themselves 
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in Sukhdev Singh v. Judges of the Pepsu High Court?, already referred to. Their Lord- 
ships rested this power on the inherent right of the Court and as its necessary inci- 
dent and attribute without which it would no more exist than without a Judge. 

We shall have occasion to deal with this decision later and it will be sufficienteto- 
say here that their Lordships decided that this is not a power which the Court was 

exercising under the Criminal Procedure Code. The Letters Patent itself by clause 2 

constituted “ the High Court to be and continue a Court of Record” so. 
that if there was power in the High Court as a Court of Record to punish for con- 

tempt, apart from the said power being inherent in every superior Court, the juris- 

diction to protect itself against contempt would also be a jurisdiction 

under the Letters Patent. In this view even if a narrower construction was 

adopted and the expression ‘judgment’ in clause 15 of the Letters Patent was. 
confined to those. rendered in jurisdictions which are specifically enumerated or 
dealt with by the Letters Patent, the exercise of jurisdiction in contempt would fall 

within these enumerated classes, with the result that the sentence or order of a 

Court punishing a person for contempt would be a judgment “in the exercise of” 
criminal jurisdiction ” within the meaning of clause 15. In other words, if juris- 

diction in a criminal matter is conferred by clause 2 of the Letters Patent it cannot 
be disputed that ex facie contempt of a Judge of the Court is criminal in its nature— 

it would be a sentence or order passed in the exercise of criminal jurisdiction within 

clause 15 of the Letters Patent. 

There is one further aspect of the question to which reference may now be- 
made. Clause 22 of the Letters Patent provides : 

Ordinary Original Jurisdiction of the High Court—And we do further ordain that the said Hi¢h Court 
of Judicature at Madras shall have ordinary original criminal jurisdiction within the local limits 
of its ordinary original civil jumsdiction and also in respect of all such persons, beyond such limits, 
over whom the said High Court of Judicature at Madras shall have criminal jurisdietion at the date- 
of the, publication of these presents. e 
The provision in this clause has its parallel in clause’ 11 dealing with Ordinary- 
Original Civil Jurisdiction which runs thus : 

Local Limits of the Ordinary Original Jurisdiction of the High Court :—And we do hereby ordain that 

the said High Court of of Judicature at Madras shall have and exercise ordinary original cıvıl jurisdic- 
tion within such local limits as may from time to time be declared and prescribed by any law made 
by the Governor in Council, and, until such local limits shall be so declared and prescribed within the 
limits of the local jurisdiction of the said High Court of Madras at the date of the publication of these 
presents, and the ordinary original civil jurisdiction of the said High Court shall not extend beyond 
` the limits for the time being declared and prescribed as the local limits of such jurisdiction. 
The scope of clause 11 came up for consideration by the Judicial Committee in the 
case reported in Moulot Hamid Hassan Nomani v. Banwarilal Roy®, and the point 
related to whether the territorial limitation which applied to the ordinary original 
civil jurisdiction of the High Court confining it to the limits of the three Presidency- 
Towns also applied to the exercise of the jurisdiction in the matter of the issue of a. 
prerogative writ. 

The case Before the Privy Council arose this way : The Governor of Bengal 
had in exercise of the powers conferred on him under rule 51-F of the Defence of’ 
India Rules passed an order superseding the Howrah Municipality for a period of” 
one year and directing an officer appointed by him to discharge the functions of” 
the superseded authority. An application for the issue of a writ of quo waranto 
questioning the legality of this appointment was made to the High Court of Calcutta 
and the rule was made absolute. On appeal to the Privy Council by the Officer 
so appointed, the jurisdiction of the High Court of Calcutta to issue the prerogative 
writ in Howrah an area outside the limits of the city of Calcutta was questioned 
the argument on behalf of the appellant being that the judgment of the High Court 
to issue Prerogative writs was also subject to the same territorial limitations as 
were applicable to their ordinary original civil jurisdiction by clause 11 of the- 
Letters Pafent. This corftention was accepted by their Lordships of the Privy 
Council. Sir John Beaumont, delivering the judgment of the Board said : 
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“High Prerogative writs are not mentioned in the Letters Patent......... If the power to 
issue the other high prerogative writs falls within the ordinary original civil jurisdiction of the 
High Court their issue outside the local limits of such jurisdiction is expressly barred by clause 11. 
It cannot be disputed that the issue of such writs is a matter of original jurisdiction. As to its being of a 
<ivj] nature, it was held as long ago as 1788 in Rex v. Francis’, that information in the nature of quo 
warranto is in the nature of a civil proceeding so that a new trial may be ordered. That leaves only 
the adjectiye ‘ordinary’ and it was contended, on behalf of the respondent, that the issue of a high 

rerogative writ could not be regarded as falling within the ordinary original civil jurisdiction ; that 
it would be an act of “extraordinary jurisdiction ”’, 
and after dealing with what fell within the signification of the latter expression con- 
cluded ; 

‘In their Lordships’ opinion any original civil Jurisdiction possessed by the High Court and not 
n express terms conferred by the Letters Patent or later enactments falls within the description of 
-ordinary original civil jurisdiction ”. 

Applying the reasoning of this decision, it seems to us that it would not be 
improper to designate the exercise by the High Court of the power of punishing a 
person guilty of ex facie contempt as “ the exercise of ordinary original criminal 
jurisdiction of the High Court ” within clause 22. If as must be conceded the pro- 
ceeding is ‘‘criminal” there cannot be any controversy regarding its being ‘ original ° 
and it would also be ‘ ordinary’ which expression is used in the Letters Patent in 
contradjstinction to “extraordinary”. It might also be mentioned that clause 38 of 
the Letters Patent of this Court which determines the procedure to be applied by the 
High Court in criminal cases saves the practice and procedure in use in the Court 
immediately before the Letters Patent except as modified by law. We consider 
that in the light of these provisions we would not be wrong in holding that even on 
the narrower construction of the exception to clause 15 of the Letters Patent, a 
sentence or order punishing an individual for ex facie contempt of or insult to the 
Court would be “in the exercise of ordinary criminal jurisdiction ’? and that from 
such a judgment an appeal is not permitted to this Court. 

It will now be Convenient to refer to the authorities which have considered the 
question now raised and it is conceded that all these authorities are against the 
maintainability of the appeal. The first case which has considered the point in 
detail is a decisicn of the Bombay High Court reported in Narayan Rao Vithal v. 
Solomon Moses*. The contempt which was the subject of the proceedings in that 
case consisted in the publication of comments on a pending trial. The defendant 
in that action took out a notice of motion to commit the publishers for contempt. 
The notice of motion was heard by Rangnekar, J., who dismissed the application 
with costs on the ground that the publication did not constitute a contempt of the 
Court. This order was taken up on appeal and a preliminary objection was raised 
that noappeal lay from the order dismissing the application for committing the pub- 
lishers (respondents) for contempt under clause 15 of the Letters Patent. Beau- 
mont, C.J., dealing with this objection said : 

“Now, the learned Advocate-General on behalf of the respondents does not dispute that that 
order is a judgment within clause 15 of the Letters Patent, but he says ıt is a judgment made in exercise 
of criminal jurisdiction and is, therefore, not og rer ge under the clause. The dfference between 
civil and criminal contempt is discussed in H ur Law of England, Volume VII, at page 280. 
It is there pointed out that disobedience to an order made in a civil suit constitutes contempt of 
a civil nature, and any application to punish that disobedience by process of contempt is an applica- 
tion of a civil nature. But it is further pointed out that where the alleged contempt consists in inter- 


fering with the due trial of a civil suit, that contempt 1s of a criminal nature, and a fortiori that must be 
80 mee the alleged contempt is by persons who or some of whom are not parties to the civil suit ”. 
He then made a reference to the decision in O’ Shea v. O'Shea and Parnell? and the 
decision of the Court of Appeal in Scott v. Scott*. After referring to the Letters 
Patent the learned Chief Justice said : 

Tt seems to me clear on the English authorities that the order which the learned Judge was 
asked to make here was to be made in the exercise of criminal jurisdiction. Whether it could be said 
also to be made ‘in the course of a criminal tnal’ within clause 25 of the Letters Patent is perhaps 
doubtful. But it seems to me impossible to say that the order was made otherwise than in the exercise, 
of criminal jurisdiction.” ° 2 


Blackwell, J., agreed with the learned Chief Justice and the appeal was dismissed. 
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The next case which has considered the question is a decision of the Bench of 
the Calcutta High Court reported in Shyam Sunder Halwasiya V. Seth Jodhraj Hal- 
wasiyał. The contempt there consisted in an assault by the plaintiff in an action 
on a witness for the defendant who seized the latter by the throat and threatened 
to kill him if he dared to depose against him in the suit. The matter was brought 
immediately to the notice of Edgley, J., and a rule was issued calling upon the 
plaintiff to show cause why he should not be committed for contempt of Court. 
The learned Judge after anenquiry held that the plaintiff abused and assaulted the 
witness in order to intimidate him, and to interfere with the proper administration, 
of justice. On these findings thelearned Judgedirected the plaintiff to be commit- 
ted to prison for a period of two weeks and to pay a fine of Rs. 400. An appeal 
was filed against this order of Edgley, J. At the hearing of the appeal, a prelimi- 
nary objection was taken by the counsel for the respondent challenging its compe- 
tency. The point is thus dealt with in the judgment of Mukherjea, J. : 

“Mr. Gupta appearing for the appellant has argued before us that the expression ‘criminal 
jurisdiction’ occurring in clause 15 of the Letters Patent refers to and means the jurisdiction that 
is exercised by a Judge of this Court under clauses 22 to 29 of the Letters Patent and, as these clauses 


apparently do not cover a case of inflicting penalty for contempt of Court, an apoE is not barred 


under clause 15 of the Letters Patent. ‘The contention though plausible at first sight, does not appear 


to us to be sound. It is true that the various clauses of the Letters Patent classify the different juris- 
dictions of this Court under different heads and clauses 22 to 29 come under that part which is headed 
as ‘criminal Jurisdiction °.” 

Then dealing with the amendment of the Letters Patent in the year 1919 the learned 
Judge continued : 

“It is clear, however, that the amendment of the Letters Patent in the year rgr1g deliberately 

changed the expression and the expression ‘criminal jurisdiction’ apparently has a wider connota- 
tion than ‘a criminal trial’ as used in clause 25 of the Letters Patent. If the jurisdiction which the 
Judge exercises in a contempt matter is criminal jurisdiction, it is immaterial, in our opinion, whether- 
the jurisdiction was derived from the Letters Patent or existed apart from 11%’, 
The learned Judge then dealt with the point as to whether the order appealed from 
was or was not made in the exercise of criminal jurisdicticn and following the deci- 
sions in O’shea v. O’shea? and Scott v. Scott®, reached the ccnclusion that the order 
was passed in the exercise of criminal jurisdiction and that therefore no appeal lay 
from that order. Harries, C.J., who agreed with the learned Judge said : 

“In English law a distinction has been drawn between contempts of a criminal nature and 
contempts of a civil nature. .........-.00ee. If a contempt is criminal in its nature it is difficult 
to resist the conclusion that a Judge dealing with such a contempt is exercising criminal jurisdiction. 
English Courts have now held that a sentence passed in respect of a criminal contempt is a sentence- 
passed in the exercise of a Judge’s criminal jurisdiction. 


Mr. Atul Chandra Gupta argued strenuously that Courts in India should not accept this distinc- 

tion which has been made in English law. He urged that the distinction was a purely technical 
one and based on no good reason whatsover. My learned brother Mukherjea, J., however, has. 
pointed out that the distinction rests on a very firm juridical basis.” 
The Chief Jusfice then referred to an earlier decision in Mott Lal Ghose, In re*, where. 
it had been held that a contempt of the Court other than disobedience of an order- 
in a civil action was contempt of a criminal nature and held that no appeal lay.. 
We respectfully agree with what is contained in these two judgments which, in 
our opinion, properly interpret the relevant clauses of the Letters Patent. 


Our attention was also drawn to the decision of the High Court of Orissa in. 
S. S. Roy v. State’, where the nature of the jurisdiction in contempt was discussed 
and the conclusion reached that it was open to the High Court to grant leave to. 
appeal under clause 41 of the Letters Patent from such an order. If this decision. 
were applied it would be clear that the present appeal would be incompetent. 


The next contention of Mr. Bhasyam Ayyangar is that the decision of the Supreme 
Court in Sukhdev Singh v.eJudges of the Pepsu High Court? is authority for the position 
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that an order passed by a High Court in the exercise of its jurisdiction to punish 
for contempt is not made in the exercise of the criminal jurisdiction of the Court. 
We are unable to agree that this decision is capable of this construction. What the 
Supreme Court was called upon to decide was whether section 527, Criminal Pro- 
cedure Code, enabled that Court to effect a transfer of the proceedings from the 
High Court of Pepsu to any other Court. This depended upon whether the pro- 
ceedings before the Court to punish for contempt were governed by the Code of 
Criminal Procedure. If it was not, the statutory power of transfer under sectior 
527 could not be invoked. The Supreme Court pointed out that the power to 
pane for contempt was a special jurisdiction which was specifically excluded 
rom the scope of the Criminal Procedure Code by section 1 (2) of the Code. The- 
very fact that but for the exclusion enacted in section 1 (2), Criminal Procedure 
Code proceedings for contempt wculd have fallen within the scope of the Criminal 
Procedure Code itself clearly makes out that the proceedings are criminal in their 
nature and that the jurisdiction which the Courts invested with the power to deal 
with them exercise in that behalf is a species of criminal jurisdiction. It appears 
to us therefore that far from this decision being an authority in favour of the appel- 
lant, itis reallyadecision against the maintainability of the appeal. Mr. Bhashyam 
Ayyangar has not been able to bring to our notice the decision of any Court in 
which from an order punishing an ex facie contempt or an insult to a Judge an 
appeal has been entertained under clause 15 of the Letters Patent. 


It is only necessary to add one observation if only to obviate misunderstanding. 
Contempts have been classified into two categories—which might broadly be desig- 
nated civil and criminal contempts—the former comprising those cases where the 
power of the Court is invoked and exercised to enforce obedience to order of Courts 
and the latter where the act of the contemnor is calculated to interfere with the 
course of justice including libels or insults to Judges and publications prejudicing 
the fair conduct of proceedings in Court. In regard to ‘civil’ contempts Courts 
have held that being civil in their nature appeals lie from orders passed in such 
cases and the decision of this Court reported in Venkatalingam v. Mrutyanjayadu}, 
is an instance in point. (Vide also S. N. Bannerjee v. Kuchwar Lime and Stone Co. 
Ltd.?. We are not here concerned with a ‘ contempt’ of this category but of the 
other variety which has always been treated as criminal in its essence. 


We are clearly of the opinion that no appeal lies under clause 15 of the Letters. 
Patent from the order of Mack, J., punishing the appellant’for contempt. We 
are not expressing any opinion about the merits of the appellant’s contentions on. 
the legality or propriety of the order appealed against. 


R.M. — Appeal dismissed.. 


IN THE HIGH COURT OF JUDICATURE AT MADRAS. 
PRESENT :—Mnr. Justro KrRisuNnaswam Nayupu? 


T. N. Krishna Iyer 3 ia Appellant* 
U. 
Nallathambi Mudaliar (died) and others .. Respondents. 


Madras Agriculturists’ Relief Act (IV of 1938), section 19—Applicability to usufructuary mortgages— 
Section 16 of the Amending Act of 1948—Preliminary decree for redemption in a suit on a usufructuary mortgage 
—If a decree for debt—If could be scaled down. 

A preliminary decree for redemption passed in’a suit on a usufructuary mortgage is one for- 
repayment of a debt which can be scaled down under the provisions of the Madras Agriculturists- 
Relief Act, 1998. i 


A mortgagor, who has obtained a preliminary decree for redemption in a suit on a usufructuary 


mortgage, can always apply for a final decree on payment of the amount declared in the preliminary 
decree so Jong as the right to redeem is not barred by limitation. Being a usufructudty there is no- 
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remedy provided for enforcement of the decree for recovery of the amount in.execution at the instance 
of the sary iy defendant. But on that account the preliminary decree does not cease to be one 
for payment of a debt. The mere fact that there is no provision in a preliminary decree for redemption 
of a usufructuary mo e for execution of the decree by process of law by the mortgagee does not 
mean that such a decree is incapable of being scaled down under section 19 of the Madras Agricul- 
turists’ Relief Act. 

Subbaraya Goundan v. Nachimuthu Mudaliar, (1943) 2 M.L.J. 434, distinguished. 

Sattiraju v. Venkatasatyam, (1941) 1 M.L.J. 36; Angammal v. Muhammad Sulaiman Lebbai, ( 1945) 
2 M.L.J. 239 and Md. Azim v. Md. Sultan, (1945) I.L.R. 24 Pat. 575 : A.I.R. 1946 Pat. go, referred. 

So long as a decree is alıve ın the sense that it is capable of being enforced not necessarily by the 


mortgagee but by the mortgagor as in the case of a preliminary decree in a suit for redemption of a 
usufructuary mortgage, it continues to be a decree for repayment of a debt. 


The object of section 16 of the Amending Act (XXIII of 1948) is to render the application of the 
amendment to a wide range of suits, both to suits instituted before and after the commencement of 
the Act and to such suits in which the decrees have not only become final, but have not been executed 
or satisfied and so long as something remains to be done out of the decree, the Act could be made 
applicable. 


Appeal against the order of the Court of the Subordinate Judge of Tiruchirap- 
palli, dated 13th April, 1951 and made in A.S. No. 276 of 1950 (I.A. No. 841 of 
1949 in O.S. No. 269 of 1943 on the file of the District Munsiff’s Court, 
‘Tiruchirappalh. 

A. V, Narayanaswamt Aiyar and R. Venkatachalam for Appellant. 

K. Veeraswami and G. John Arthur for Respondents. 

The Court delivered the following 


JupcmMent.—The appellant is the mortgagee of the suit properties under a 
deed of usufructuary mortgage, dated 4th July, 1953, for Rs. 6,750. Respondents 
1 and 2 being entitled to a one-third right in the equity of redemption instituted 
O.S. No. 269 of 1943 on the file of the District Munsif’s Court, Tiruchirappalli for 
redemption of their one-third right on payment of the sum of Rs. 2,250. By consent 
a preliminary decree for redemption was passed on 13th July, 1944, under which 
the plaintiffs were directed to pay into Court a sum of Rs. 2,600, the time for pay- 
ment being fixed as roth April, 1945. The plaintiffs did not make the payment 
within the time specified in the decree and an application taken out for extension 
of time was dismissed. After the Amending Act (XXIII of 1948) introducing 
section 9-A to the Madras Agriculturists Relief Act (IV of 1938) came into force, 
the plaintiffs respondents 1 and 2 filed I.A. No. 841 of 1949 for scaling down the 
decree amount under section g-A of the Act. The mortgagee opposed the scaling 
down on the ground that the decree for redemption was not for repayment of a 
debt and that in any event the time fixed for payment having expired and the 
application for extension of time having also been dismissed, the preliminary decree 
ceased to be one for payment of money and could not therefore be scaled down. 
The trial Court dismissed the application for scaling down, but in appeal the learned 
Subordinate Judge of ‘Tiruchirappalli alowed the application and scaled down the 
decree. 


The priliminary question that arises for determination is whethera preliminary 
decree in a suit for redemption could be considered to be a decree for repayment 
of the debt to entitle the respondents 1 and 2 to apply under section 1g for scaling 
down of the decree. Clause 1 of the preliminary decree directs respondents 1 and 2 
to pay into Court on or before roth April, 1945 or any later date up to which the 
time for payment may be extended by the Court the sum of Rs. 2,600. Clause 2 
provides that on such payment the mortgagee should bring into Court all the docu- 
ments and deliver quiet and peaceable possession of the properties. It is further 
provided that on paymenj, respondents 1 and 2 might apply to the Court for a 
final decree for redemption under Order 34, Rule 8, Civil Procedure Code. There 
could therefore be no doubt that the decree is one for.repayment of the debt and 
the respondents 1 and 2 can maintain an application under section 19 for scaling 
down of the decree., “ Debt ” is defined in section 3, clause (iii) of the Act as any 
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“liability in cash or kind, whether secured or unsecured, due from an agriculturist, 
whether payable under a decree or order of a civil or revenue Court or otherwise.” 


e But the contention that is ured is that though the decree might direct the 
Ist ang 2nd respondents to pay into Court a certain sum of money being the re- 
payment of the debt due to the mortgagee, to bring it within the definition of the 
“ debt ” it is not sufficient if there is only a liability, but the liability must be capable 
of being enforced and the decree in the present case does not contain a clause entit- 
ling the mortgagee to apply for a sale of the mortgaged properties in default of 
payment of the amount. In order to bring it within the definition of the ‘ debt’, 
the decree must be one not merely declaring the existence of a lability by one or 
other of the parties but must be capable of being executed or enforced by process 
of law. 


Reliance is placed on the decision in Sat#traju v. Venkatasatyam!, In that case 
in a suit between partners for accounts of a partnership, a preliminary decree was 
passed and, when the matter was in the hands of the Commissioner, who has to 
take the accounts and also work out the individual debts of the partners, the partners 
claimed to be agriculturists and sought the application of the Madras Agriculturists’ 
Relief Act (IV of 1938). It was held by Horwill, J., that since an advance made 
by a partner to the partnership does not entail a liability by the partners to repay 
that advance, but a mere right in equity to have a claim on the assets to the extent 
of the advance at the time of the dissolution of the partnership, it could not be 
considered to be a liability in the sense of a legal liability and a liability enforceable 
at law, and therefore not a “‘ debt ” within the meaning of the Act. 


The other case relied upon is Subbaraya Goundan v. Nachimuthu Mudaliar®, 
where the purchasers of the equity of redemption from the mortgagors, against 
whom the persorial remedy had become barred before Act IV of 1938 camento 
force, claimed the benefits of the Act. It was held that the Act could not apply 
as there was no enforceable debt at the commencement of the Act, and that the 
mere existence of a right on the part of the mortgagor to redeem after the personal 
remedy against him had become barred would not involve the consequence of 
deeming him to be under a lability to pay that debt. 


The preliminary decree is passed under Order 34, rule 7, Civil Procedure 
Code, not only declaring the amount due but directing under rule 7, sub-rule 
(1) (¢) (i) the mortgagors to pay the amount into Court and directing the mortgagee 
on such payment to put the mo ors into possession of the property. Rule 7, 
sub-rule (1) (¢) (u) provides that if the payment of the amount is not made on the 
due date, the defendant, that is the mortgagee, shall be entitled to apply for a final 
decree—(a) in the case of a mortgage other than a usufructuary mortgage, a mortgage 
by conditional sale, or an anomalous mortgage the terms of which provide for 
foreclosure only and not for sale, that the mortgaged property be seld, or (b) in the 
case of a mortgage by conditional sale or such an anomalous mortgage as aforesaid, 
that the plaintiff be debarred from all right to redeem the property. The mort- 
gage being a usufructuary morass there is no provision enabling the mortgagee 
to apply for sale for recovery of the mortgage money. It is therefore urged that 
the decree for repayment of the debt cannot be enforced in execution, as there is 
no provision embodied in the decree in the present case enabling the mortgagee 
to apply for a final decree for sale. The mortgagee in a usufructuary mortgage 
is not entitled to apply for a final decree and the mortgagor alone can apply to the 
Court for passing a final decree, on payment of the amount due under the preli- 
minary decree, ordering the mortgagee to put him in possession of the mortgaged 
property. But would fact that the mortgagee being a usufructuary mortgagee 
would not be entitled to a final decree for sale of the mortgaged property render 
the preliminary decree as one not for the repayment of the debt, or would such 
a decree cease to -be so by reason of the time prowded under the decree having 
expired and the application for extension of time being dismissed? Notwithstanding 
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the expiry of the time and the failure on the part of the mortgagor to secure an 
extension of time for payment from Court, the right of the mortgagor in a usufruc- 
tuary mortgage to make the payment in pursuance of the preliminary decree and 
apply for a final decree would be still kept open. ° 


In Angammal v. Muhammad Sulaiman Lebbait, a preliminary decree for redemp- 
tion of a usufructuary mortgage was passed on the 15th October, 1935 and the time 
fixed for payment was 15th January, 1936. The mortgagor did not deposit the 
amount by the daté fixed, nor did she ask for extension of time under Order 34, 
rule 7 (2), Civil Procedure Code, but deposited the amount towards the end of 
1942 and then applied under Order 34, rule 8, asking the Court to pass a final decree 
with a direction to the defendant to deliver the mortgaged property to her. It 
was held that the mortgagor was entitled to the remedy asked for and that the outer 
limit beyond which payment under rule 8, sub-rule (1) cannot be made, is the 
passing of the final decree debarring the plaintiff from all right to redeem the mort- 
gaged property or the confirmation of a sale held under rule 8 (3) of Order 34 of the 
Code. 


The Patna High Court took a similar view in Muhammad Azim v. Muhammad 
Sultan?. It was pointed out in that decision that the provisions of sub-rule (2) 
of rule 7 of Order 34, providing for extension of time fixed for payment by the 
preliminary decree, apply only to cases of mortgage for foreclorure or sale, that 
in the case of a usufructuary mortgage, the mortgagor need not ask for extension 
of time and that the mortgagor’s right to redeem the mortgaged property subsists 
until a final decree debars the mortgagor from all right to redeem. 


The position therefore of a mortgagor, who has obtained a preliminary decree 
for redemption in a suit on a usufructuary mortgage, is that he can always apply 
for a anak decree on payment of the amount declared in the pgelimihary decree 
so long as the right to redeem is not barred by limitation. There is no necessity 
to bring a fresh suit for redemption and he can always rely on the decree to pay the 
amount due thereunder and ask for possession to be delivered over to him. Being 
a usufructuary mortgage the mortgagee defendant cannot enforce the repayment 
of the amounts specified in the decree by applying for a final decree for foreclosure 
or sale, which remedy is open to an anomalous mortgagee or a mortgagee by condi- 
tional sale. --There is no remedy provided for enforcement of the decree for recovery 
of the amount, which the mortgagee might avail himself of. Section 19 provides 
for an application for scaling down of the decree for repayment of a debt. So 
long as a decree is alive in the sense that it is capable of being enforced not neces- 
sarily by the mo ee-in thiscase but by the mortgagor, it continues to be a decree 
for repayment of a debt, since the liability under the mortgage is still outstanding, 
which liability is incorporated in the decree.. In that view the preliminary decree 
for redemption passed in a suit’on a usufructuary mortgage is one forthe repayment 
of a debt, which can be'scaled down under the provisions of Act IV of 1938. In 
Subbaraya Goundan v. Nachimuthu Mudaliar®, the personal remedy had become barred 
and the mortgagor was no longer liable to pay the debt. But, in the present case. 
the liability continues and the debt subsists and the decree on the debt also subsists. 

The other question that requires to be determined is, since it is a decree passed 
after the commencement of the Act, whether- the Act could apply to this decree 
by virtue of section 16 of the Amending Act XXIII of 1948. Section 16 provides 
for the retrospective operation’ of the: provisions-of the Amending Act II of 
1948, which introduced section ‘9-A for scaling down of a usufructuary mortgage 
debt. The amended Act applied to ' ' 


(i) all suits and proceedings instituted after the commencement of the Act ; 


: (ii) all suits and proceedings instituted before the commencement of the Act, in which no 
decree or ordér has been passed® or in which the decree or order passed has not become final, before 
such commencement ; _ - 2 


~ 
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(iii) all suits and proceedings in which the decree or order passed has not been executed or 
satisfied in full before the commencement of this Act.” 


The learned Subordinate Judge took the view that since in this case the decree 
‘has not been executed by the appellant-mortgagee, section 9-A which has been 
introduced by the Amending Act by virtue of clause (iii) of section 16 is applicable 
for scaling down. It is contended that the decree being a preliminary decree for 
redemption in a suit on a usufructuary mortgage, the mortgagee cannot enforce 
it and so there is no question of execution by the mortgagee and as such cannot be 
brought under clause (iii) of section 16. It might be urged with some force that 
so long as the decree has not been satisfied in full before the commencement of the 
Amending Act, section g-A of the Act would be applicable. 


But, in my opinion, the application of the Amending Act could be supported 
on a stronger basis. The decree in this case by bringing it under section 16, clause 
(i1).could very well be urged to be one which has not become final and therefore 
could be brought within clause (ii) of section 16 of the Amending Act XXIII of 
1948. The question is whether a preliminary decree for redemption in a suit 
on a usufructuary mortgage could be held to have not become final until the passing 
of the final decree. In the Civil Procedure Code, “ decree ” is defined as : 


“ the formal expression of an adjudication which, so far as regards the Court g 
it, conclusively determines the rights of the parties with regard to all or any of the matters in 
controversy in the suit and may be either preliminary or final.” 


The Explanation says : 


“ A decree is paean when further proceedings have to be taken before the suit can be com- 
pletely disposed of. It is final when such adjudication completely disposes of the suit. It may be 
partly prelimjnary and partly final”. 


It is urged that the finality that is contemplated in section 16 (ii) of the Amend- 
ing Act is the finality that is obtained after any review of the decree or after the result 
of the ultimate appeal against the decree and would not include cases where 2 
final decree remains to be passed after a preliminary decree. The preliminary 
decree in so far as it determines the rights of the parties is final in the sense that 
an appeal les against that decree and by itself is capable of enforcement in so far 
as the matters that are concluded by it are concerned. But the finality of the 
decree in the sense of ultimate conclusiveness established to the suit is only by the 
final decree passed in suits, where the nature of the suit admits of a preliminary 
and a final decree, such as suits for partition, suits for accounts and suits on mort- 
gages. Until the final decree is passed, it cannot be said that the suit itself has been 
disposed of. It is the final decree that completely disposes of the suit and finality 
is therefore reached only after the passing of the final decree. In that view, until 
the final decree is passed the suit must be considered to be pending. A preliminary 
decree cannot be said to dispose of the action effectively and thefe is no effective 
and complete disposal until the passing of the final decree. That a mortgage suit 
continues to be pending until the decree is passed and the relationship of a 
mortgagor and mortgagee continues until then is the view taken in Satyanarayana v. 
Suryanarayana1, In the present case the final decree still remains to be passed. The 
object of section 16 of the Amending Act is to render the application of the amendment 
to a wide range of suits, both to suits instituted before and after the commencement 
of the Act, and to such suits in which the decrees have not only not become final, 
but have not been executed or satisfied, and so long as something remains to be done 
out of the decree, the Act could be made applicable. Since the benefit conferred 
under the Act is extended to all suits before decree and after decree until after 
execution and satisfaction, the fact that a preliminary decree, which only marks 
a particular stage in the suit, has been passed without the suit itself not Being finally 
disposed of could not take away the application of the amending Act. The result 
of holding a contrary view would be virtually limitixfg the scope of the Act whereas 


A 
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the language of section 16 and the object of the Amending Act was to extend its 
scope to all pending suits and decrees passed which remain to be executed or satis- 
fied. 2 / 


The Act is therefore applicable to the present case, and the appeal is dismissed 
with costs. No leave. | : 


R.M. — Appeal dismissed. 


IN THE HIGH COURT OF JUDICATURE AT MADRAS. 


PRESENT :—MR. P.-V. RAJAMANNAR, Chief Justice AND MR. JusTICE RAJAGOPALA 
AYYANGAR. 


The Official Trustee of Madras -~ .. Appellant" 
U. 
United Commercial Syndicate by Proprietor K. Appa Rao .. Respondent. 

Madras Buildings (Lease and Rent Control) Act (XXV of 1949), section 2 (1)—‘ Buildings’ meaning of — 
Vacant site with compound wall and latrines, whether coming within the definition of ‘ bulding’. 

Where it was clear from a lease deed entered into between parties that it was a vacant site that 
was leased and though further evidence in the case discovered the facts of a compound wall enclosing 
the site and the existence of two latrines within the compound, on the question whether the property 
of such description could come within the definition of ‘ building’ in section 2 (1) of the Madras 
Buildings (Lease and Rent Control) Act. 


Held: (1) that the evidence was not clear as to the existence of a compound wall and two latrines 
in the lease. 


(2) That even should the compound wall and latrines be included in the lease, the requirement 
of section 2 (1) of the' Act would not be satisfied. 


Irani v. Chidambaram Chettiar, M. L. J. 6 and atien of Calcutta v. Bi 
Krisina E Bose, (1910) 15 C.W.N. 84, ar ap RAER O aii 
P Eia under clause 15 of the Letters Patent against the decree and judgment 
of the Hon’ble Mr. Justice Basheer Ahmed Sayeed, dated 17th July, 1951 and 
made in C.C.C.A. No, 4 of 1949 preferred to the High Court against the decree of the 
City Civil Court, Madras, in O.S. No. 161 of 1947. 


I. Venkatadri for Appellant. 
R. Gopalaswami Ayyangar and P. B. Sundararajan for Respondent. 
The Judgment of the Court was delivered by 


Rajamannar, C.F7.—This appeal against the judgment of Basheer Ahmed Sayeed, 

J., arises out of a suit instituted by the appellant the Official Trustee of Madras, 
in the City Civil Court, for evicting the respondent from certain premises in Saiva 
Muthia Mudali Street, George Town, Madras. It was alleged in the „plaint 
that the suit property which'formed part of one of the estates vested in the Official 
Trustee was leaséd to the respondent on a monthly rental of Rs. 7 in or about 1944, 
and that the tenancy was duly determined by notice, dated 1st November, ‘1946. 
In paragraph 13 of the plaint, it was specifically mentioned that as the leasehold 
property wasonly a vacant site, and as the thatched and other sheds appear to have 
been recently put ap thereon the respondent was not entitled to plead any of the 
provisions of the Madras Buildings (Léase and Rent Control) Act, in bar of the 
suit. ‘The respondent inter alia claimed that he was entitled to the benefits of the 
said Act, as the lease was not only of vacant land, but of land with structures 
enclosed by a compound wall with a gate. The learned City Civil Court Judge, 
who tried the suit, held that the Madras Buildings (Lease and Rent Control) Act 
had absolutely no application to the case as the lease was of a vacant site. He 
decreed the suit. There was an appeal by the respondent and Basheer Ahmed 
Sayeed, J., Allowed the apptal on the ground that the suit property was a “bulilding” 
within the definition of that term in the Act, as it had compound walls on all sides 
e and contained two latrines, which were enclosed by walls. In his ‘opinion the 
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definition was wide enough to include the suit property. The respondent was there- 
fore held to be entitled to the benefits of the Act. He allowed the appeal, and 
dismissed the suit. The Official Trustee is the appellant before us. 


e The only question in this appeal is whether the property which was leased 
by the appellant to the respondent is a building within the meaning of section 2 (1) 
of the Act. The definition is as follows :— 

“í building ’? means any building or part of a building or hut, let or to be let separately for resi- 
dential or non-residential purposes and includes 

(a) the garden, grounds and out-houses, if any appertaining to such building, hut or part of 
such building or hut and let or to be let along with such building or hut”’. 

The rest of the definition is not material to the case. The evidence in this 
case clearly leads us to the conclusion that what was leased to the respondent 
was understood by the parties to be only a vacant site. Exhibit A-1 is the earliest 
document which refers to this lease, where it is described as lease of a vacant site. 
In the correspondence between the parties the lease is always referred to as being 
a lease of vacant land. The clerk of the respondent who was examined as P.W. r . 
refers to an entry in the account book of the respondent in which the leased property 
is referred to as a vacant site. The respondent himself who gave evidence as D.W. 1! 
deposed that when he took the property there were compound walls on all the four 
sides and there were two latrines. But he did not disclose the existence of the 
latrine to the Official Trustee. In our opinion, the evidence is not sufficient to 
hold that there has been a lease of the compound walls and the latrines as such. 
We are further of opinion that even if the walls and the latrine were included within 
the scope of the lease, the requirements of the definition in section 2 (1) of the Act 
would not be satisfied. It is sufficient to refer to the decision of a Division Bench of 
er Court in Irani v. Chidambaram Chettiar}, Satyanarayana Rao, J., therein obser- 
ved :— »” 

“ Mere Corapound walls with a gate enclosing a space cannot, in view of the accepted interpre- 
tation of the word ‘ building’ in the decisions above cited be considered as a ‘ building’ within the 
meaning of the Act. The extreme contention of Mr. Srinivasagopalachari for the respondent was 
that apart from other considerations which ought to enter into the decision of the question even if 
we take into consideration the compound wall with the gates, that would itself constitute a “ building ° 
within the meaning of the Act. Tt is impossible to accept such an extreme view in the light of the 
decisions above cited ”. 

The decisions referred to therein are decisions of Courts in India and in England, 
and include the decision of the Calcutta High Court in Corporation of Calcutta v. - 
Binoy Krishna Bose? wherein it was held thata structure can y be called a building 
unless it was capable of occupation as falling within the residential class or within 
the class connected with commercial industry in some way or other. Obviously, 
the suit property cannot fall within the definition of a ‘building’ in the Act. With 
respect to the learned Judge, we cannot agree with his decision that the suit pro- 
perty is a ‘ building’ and that the respondent is entitled to the benefit of the Act. 

The appeal is allowed, and the decree of the trial Court willbe restored, with 
costs throughout. 


K.C. -—— Appeal allowed. 
IN THE HIGH COURT OF JUDICATURE AT MADRAS. 


PRESENT :—MR. Justice MAOK. 
K. Srinivasa Ayyangar .. Petitioner* 
0. 
Family Manager Ramaswami .. Respondent. 
Evidence Act (I of 1872), section 92, Proviso 4—Scope—Lease deed in writing and ~egistered though not com- 
pulsorily registrable—Subsequent oral agreement to vary terms—Admissibilily. , N 
If a document though not compulsorily registrable is register, then under ‚proviso 4 to section 


g2, Evidence Act, no evidence of any distinct oral agreement to modify the registered deed will be 
admissible in law. e 
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If under a lease agreement which was registered the respondent was able to prove the change 
in the form of rent payment as the result of a subsequent arrangement borne out by receipts actually 
in his possession, certainly that evidence could be allowed. But under the law, genera] evidence to 
prove a subsequent oral agreement to rescind or modify the registered document must be ruled out as 
inadmissible, 9 


Karampalli Unni Kurup v. Thekku Vittil Muthorakutti (1903) I.L.R. 26 Mad. 195, referred to. 


Petitiun under section 25 of Act IX of 1887, praying that the High Court will 
be pleased to revise the decree of the Court of the Small Causes at Coimbatore, 
dated 26th August, 1952 and passed in S.C.S. No. 444 of 1952. 


R. Destkan for Petitioner. 
A. Ramachandran for Messrs. Row and Reddy for Respondent. 


The Court delivered the following 


OrvEeR.—The petitioner is a landlord who sued the respondent for arrears 
of rent onaregistered lease deed, dated 1st August, 1949, for three years stipulating 
` for the payment of 50 salagais of paddy per annum. The defendant’s case as the 
learned Small Cause Judge understood it was a plea that there was a distinct sub- 
sequent oral arrangement to vary this contract of lease by’a fresh oral agreement 
under which the respondent was liable only to pay varam rent on the basis of some 
undefined share in the produce. The petitioner raised a contention that such an 
agreement was in violation of section 92 of the Evidence Act and not covered by 
proviso. ‘The learned Small Cause Judge held that as this lease deed for agricul- 
tural purposes was not compulsorily registrable Proviso 4 did not rule out the evi- 
dence of a subsequent oral agreement. Proviso 4 reads as follows :— 


‘ The existence of any distinct subsequent oral agreement to rescind or modify any such contraq 
grant or disposition of property, may be proved, except in cases in which such contract grant or dis- 
position of property is by ing required to be in writing, or has been registered according to the law 
1n force for the time being as to the registration of documents.” 


The Small Cause Judge has clearly misread this proviso which makes an excep- 
tion in cases in which such contract grant or disposition of property has been regis- 
tered according to the law in force for the time being as to the registration of docu- 
ments. It does not exclude documents which are not compulsorily registrable. 
If a document has been registered that is sufficient for purposes of Proviso 4. So 
evidence of any distinct subsequent oral agreement to modify this registered lease 
deed is inadmissible according to law. 


Mr. Ramachandran relieson Karampalli Unni Kurup v. Thekku Vittil Muthorakutti}, 
in which the defendant relied on a receipt by the plaintiff to accept payment at a 
reduced rate in full discharge in respect of one of the years. If there is evidence 
as regards discharge under any contract even though it be at variance with the 
- terms ofthe contract, it is perfectly admissible in law and if as Mr. Ramachandran 
urges, the defendant has in his possession receipts given by the plaintiff which shows 
that the latter received varam rent in full discharge for any particular year it is 
certainly admissible in: evidence in order to prove the discharge of rent for that 
year. With these observations the petition is allowed. General evidence to prove a 
subsequent oral agreement to rescind or modify this registered lease must be ruled 
out as inadmissible. I make no order as to costs on this petition. 


K.C, ——— Petition allowed. 
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‘IN THE HIGH COURT OF JUDICATURE AT MADRAS. 
PRESENT :—Mnk. Justice GovinpDA MENON. 


Krishnan Nair .. Appellant* 
0. 
Dakshayani Amma and others .. Respondents. 


Transfer of Property Act (I V of 1882), sections 91 and 92, para 2—Marumakatiayam T arwad—Duivision 
in status— Tenants-in-common executing new mortgages directing the new mortgagees to pay off old mortgages 
binding on tarwad—Right of new mortgagees to subrogation. 

Under section 91 of the Transfer of property Act it is open to any co-sharer to redeem a mort- 
gage executed by himself or any other co-sharer. 

Where in circumstances after division in status of a Marumakkatayam Tarwad, certain co-sharers 
who had become tenants-in-common executed mortgages of properties in order to pay off old mort- 
gages of the tarwad, on the question whether the’ mortgagees who paid off old mortgages binding on 
the tarwad were entitled to be subrogated to the right of previous mortgagees under the second para 
of section 92 Transfer of Property Act, 


Held, that the mortgagees from the co-tenants who had paid off old mortgages binding on the 
tarwad are also persons interested under section g1 and as they redeemed the earlier mortgages 
they became subrogated to the rights of the previous mortgagees whose mortgages they have 
redeemed. å 

Appeal against the decree of the Court of the Subordinate Judge, Ottapalam, 
in A.S. No. 175 of 1949, preferred against the decree of the Gourt of the District 
Munsif, Ottapalam, in O.S. No. 344 of 1947. 

V. P. Gopala Nambiar and K. Sridhara Menon for Appellants. 

N. Sundara Aiyar and M. K. Nambiar for Respondents. 


The Cpurt delivered the following 


Jupomenr.—Defendants 1g to 22 are mortgagees under Exhibit B-45, dated 
sth April, 1947 and the 23rd defendant is the mortgagee under Exhibit B-46 of 
the same date from defendants 1 to 3, 8 to 11 and 16 to 18, who happened to be 
some of the members of a marumakkatayam tarwad. After a division in status 
had taken placé between the members of the family, these defendants who are only 
some of the members of the erstwhile tarwad had executed the mortgages aforesaid 
and directed the mortgagees to redeem certain previous mortgages binding on the 
tarwad. The lower appellate Court has found that Exhibits B-45 and B-46 qua 
mortgage are not binding on the tarwad properties as such but has held that since 
the mortgagees have redeemed the previous mortgages binding on the tarwad they 
are entitled to be subrogated to the right of the previous mortgagees under the 
second paragraph of section 92 of the Transfer of Property Act. 


Mr. Gopalan Nambiar for the appellants who are the other members of erst- 
while tarwad who have not joined in the mortgages objects to this decree and con- 
tends that since the lower appellate Court has found that Exhibits B-45 and B-46 
are not binding on the tarwad, the right of subrogation ought not to have been con- 
ferred. I am unable to accept this contention. After a division in status, the 
mortgagor-defendants have become tenants-in-common with regard to the pro- 
perty along with the other members and it is open to some of the tenants-in-common 
to mortgage their share of the property to a third party without the junction of the 
other tenants-in-common. Under section g1 of the Transfer of Property Act it 
ig open to any co-sharer to redeem a mortagage executed by himself and other co- 
sharers. That being the case, the mortgagor defendants here are entitled to redeem 
the previous mortgages under section 91 of the Transfer of Property Act. If that 
is so, the mortgagees from such co-tenants are also persons interested under section 91 
and the persons interested under section 91 can redeem an earlier mortgage under 
the first paragraph of section 92 and ifthey do so they become sub ted to the 
rights of the mortgagee whose mortgage they have redeemed. In these circum- 
stances the learned Judge was perfectly right in hélding that defendants 19 to 23 
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have subrogated themselves to the right of the earlier mortgagees whom they have 
redeemed. 


No other point arises in this Second Appeal which is therefore dismissed with 


costs—one set. m 
No leave, , ° 
K.C. — Appeal dismissed. 


IN THE HIGH COURT OF JUDICATURE AT MADRAS. 


PRESENT :——Mr. P. V. RajJAMANNAR, Chief Justice AND Mr. Justice RAJA- 
GOPALA AYYANGAR, J. 


P. A. Raju Chettiar and Brothers by Managing Partner P. A. Raju 
Chettiar .. Appellanis* 


v. 
The State of Madras, represented by the Collector of Coimbatore .. Respondent. 


Madras Gensral Sales Tax Act (IX of 1939)—Firm ing on business as jewellers and merchants in 
bullion supplying siloer to manufacturers and getting them converted into finished articles—Transaction not “sales” 
which can be taxed under the Act—Fion taking in new who was to have no rights tn assets but only liable 
for or entitled to share of profits and losses—Not a “ sale ” to new firm which can be taxed. 


The plaintiffs a firm carrying on business as jewellers and merchants in gold and silver bullion, 
supplied from time to time silver to manufacturers of silverware and silver jewellery and the accounts 
of such manufacturers were debited with the weight of the silver in tolas. And when finished articles 
were received from the manufacturers they were credited with the weight of those articles. The manu- 
facturers were credited with the wages or making charges from time to time and were debited when 
paid in cash. In the circumstances. 


Held, that there were no sales of silver bullion to the manufacturers by the plaintiff firm which 
were assessable to sales-tax. 


Merely because in respect of the silver business a new partner was taken by the plaintiff firm it 
cannot be said that there was any transfer of goods for consideration by the plaintiff to the new part- 
nership. Nor is it a transfer made by the plaintiff firm in the course of the trade or business of the 
plaintiff firm. The transaction will not be a “ sale” within the meaning of the Sales Tax Act which 
can be included in the turnover of the plaintiff firm. 


Appeal against the Decree of the District Court of Coimbatore in Appeal Suit 


No. 225 of 1948, preferred against the Decree of the Court of the Subordinate 
Judge of Coimbatore in Original Suit No. 112 of 1947. 


Ka Srinivasan and S. Krishnaswami for Appellant in S.A. No. 929 of 1950 and 
Respondent in S.A. No. 2402 of 1950. 


The Advocate-General (V. K. Tiruvenkatachari,) and the Assistant Government 
Pleader (K. Veeraswami) for Respondent in S.A. No. 929 of 1950 and Appellant in 
S.A. No. 2402 of 1950. 


The Judgment of the Court was delivered by 


Rajamannar, C.F.—These two Second Appeals arise out of a suit, O.S. No. 112 
of 1947 on the file of the Court of the Subordinate Judge of Coimbatore, brought 
for the recovery of a sum of Rs. 2,995-6-3 alleged to have been wrongfully collected 
as sales-tax. ‘The plaintiff is a registered partnership firm carrying on business 
as jewellers and merchants in gold and silver bullion and specie in Coimbatore. 
For the year 1944-45, the Deputy Commercial Tax Officer, Coimbatore, assessed the 
plaintiff firm to sales-tax on a turnover of Rs. 51,22,169-12-3 in respect of the plain- 
tiff’s main shop and a turnover of Rs. 5,27,890-0-3 in respect of the plaintiff’s 
branch shop dealing with silver. There was an appeal by the plaintiff to the Dis- 
trict Commercial Tax Officer and applicationsinrevision to the Board of Revenue at 
Madras. There was a pamtial reduction in the assessable turnover. The plaintiff 
alleged that as per the final orders of the Board of Revenue a sum of Rs. 1 134,790-3-9 
in the turnover of the branch sop and a sum of Rs. 1,64,749-2-0 in the turnover of 
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the main shop, making a total of Rs. 2,99,539-4-9 had been wrongly assessed to a tax 
amounting to Rs. 2,995-6-3. It is for the recovery of this amount of sales tax alleged 
to have been wrongfully collected that the suit was instituted. The total sum of 
Bs. 2,99,539-4-9 comprised three items in dispute : 


dt) Rs. 1,13,967-9-6 and Rs. 61,837-12-0 being the value of silver bullion 
supplied from the branch shop andthe main shop she eee teaser manufacturers 
of silverware and silver jewellery at Kumbakonam for being made into finished ware. 
The said supplies of silver were treated by the Sales Tax Authorities as sales of 
bullion by the plaintiff firm to the Kumbakonam merchants. The plaintiff’s 
contention was that the transactions were not sales at all within the meaning of 
the term “ sale ” in the General Sales Tax Act, but were only supplies of raw material 
for conversion into finished products for wages only. 


(2) A sum of Rs. 20,823-9-3, alleged to have been wrongly included in the 
turnover of the branch shop. 


(3) A sum of Rs. 1,02,911-6-0 being the value of the stock on hand in the 
branch shop of the plaintiff on 3ist July, 1944. On and from ist August, 
1944, one V. R. M. Ramalingam Chettiar was taken as an additional partner in 
respect of the branch business alone, in accordance with the terms of a deed of 
partnership executed on 2nd August, 1944. It was recited in this partnership deed 
that the balance of assets and liabilities, stocks and the staff, etc., according to the 
balance-sheet account ending with gist July, 1944, in the business conducted by 
the plaintiff firm were taken possession of by the new partnership, which included 
Ramalingam Chettiar and commenced to do business under the name and style 
of P. A. Raju Chettiar & Brothers, Silver Department, as and from 1st August, 1944. 
The Sales Tax Authorities decided that the transaction amounted to a sale by the 
plaintiff firm, to the new partnership, and therefore included the said amount in 
the turnover of the plaintiff firm. The plaintiffs contend that this was wrong. The 
Government denied ligbility to refund any part of the amount claimed, and 
justified the decision of the Sales Tax Authorities in respect of all the three items. 
The learned Subordinate Judge of Coimbatore who tried the suit found that the 
and item of Rs. 20,822-9-3 was wrongly included in the turnover but negatived the 
plaintiff’s claim in respect of the other two items. The suit was, therefore, decreed 
partly for a sum of Rs. 208, being the tax collected on the said sum of Rs. 20,822-9-3. 
Otherwise thè suit was dismissed. The Government accepted the decision of the 
Subordinate Judge, but the plaintiff filed an appeal in respect of the two items dis- 
allowed. The learned District Judge agreed with the Subordinate Judge as regards 
the first item, namely, the supply of silver to the Kumbakonam merchants but 
differed from him as regards the third item. He held that the transfer of assets 
and liabilities by the plaintiff firm to the new partnership did not amount to a 
sale. In the result, he allowed the appeal in part in so far as it related to 
the third item and dismissed the appeal otherwise. Against this decree 
and judgment of the learned District Judge, both the plaintif and the 
Government have preferred the above Second Appeals. In S.A. No. 929 filed by 
the plaintiffs the findings of the Courts below as regards the first item are impeached, 
while in S.A. No. 2402 of 1950, the Government attack the finding of the District 
Judge as regards the third item. 

‘Taking up item 1 first: The facts which emerge from the evidence on record 
relating to the nature of the transactions between the plaintiff firm and the Kumba- 
konam manufacturers areas follows: The plaintiff firm supply silver bullion of vary- 
ing weights from time to time to the manufacturers of silverware and silver jewel- 
lery at Kumbakonam, and in the accounts the Kumbakonam merchants are debited 
ihe weight of such silver in tolas. And when finished articles are received from the 
Kumbakonam manufacturers, they are credited with tke weight of the finished 
articles. The manufacturers are credited with the wages or making charges from ' 
time to time, that is, when the finished articles are recewed, and are debited when they 
are paid in cash. On looking into the original account books, there is no room for 
doubt on the matter. The columns relating to silver are headed as “ credits and 
debits relating to silver weight”. (The words “silver” and “weight” are missing 
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in the official translation.) The Kumbakonam manufacturers are never debited 
in cash representing the price of the silver supplied. There is no indication of the 
price anywhere. Periodically, balances are struck in respect of silver but only in 
weight. Even then, there is no conversion of the balance into cash calculated ata 
price. On these facts, it is impossible to hold that there have been any trangacfions 
of sale of silver bullion by the plaintiff firm to the Kumbakonam manufacturers. 
The manufacturers are really in the position of bailees. There is no transfer of 
the property in the silver supplied to them. There is no cash or other consideration 
either, The learned District Judge considered that before the plaintiff’s case could be 
accepted, it must be shown that the articles manufactured tally with the silver sup- 
plied, or that transaction by transaction the silver that was supplied by the plaintiff 
was accounted for or was otherwise adjusted. ‘This, in our opinion, is not neces- 
sary. The practice appears to have been for the plaintiff firm to go on supplying 
from time to time silver in varying quantities and the manufacturer to send from 
time to time the finished articles. There was, of course, adjustment periodically 
but purely in weight, thatis, between the weight of the silver supplied and the weight 
of the finished articles. The learned District Judge also erred in thinking that 
charges or wages as such were not shown to be paid by the plaintiffs to the 
Kumbakonam manufacturers. The account books furnish clear evidence of such 
payment. No significance need be attached to the fact that the Kumbakonam 
manufacturers sometimes would give articles of greater or less weight than 
the silver supplied by the plaintiff firm. We may also point out that the learned 
District Judge has misread the evidence in one particular. The learned Judge 
refers to the following statement in the evidence of P.W. 2: 

“ No wages account used to be maintained separately which would show the charges made and 

wages paid.” 
This statement has no bearing whatever on the issue with which we are dealing. 
P.W. 2 made that statement in connection with sales of the articles made by them 
(the plaintiff firm). The following extract will explain the proper context of the 
said statement :— 

“We had ready-made articles also made with our own silver and gold. ‘The wages account 
was cia maintained separately to show the charges made to customers and wages paid for our own 
articles.” 

This may be read with the following part of the evidence of P.W. 1, the accountant 
in the plaintiff firm :— 

“ We also make silver articles in our shop and sell. If customers give their silver or gold we make 
articles or ornaments. We use our own silver and gold and sell the articles and ornaments. We 
collect cooly charges if a customer gives gold but we pay the workmen monthly wages both for making 
from customers’ gold and also our own gold. The wages are not separately noted. The wages are 
noted down as consolidated. No separate account is maintained as regards the charges and wages.”’ 
The learned District Judge also makes a reference to the assessment of the Kumba- 
konam merchaftts to sales tax. In the absence of any evidence on this point, we 
are unable to understand exactly how and why they were assessed to tax and in 
respect of what transactions. None of the circumstances mentioned by the learned 
District Judge has any material bearing on the question. We are clearly of opinion 
that there were no sales of silver bullion by the plaintiff firm to the Kumbakonam 
merchants which were assessable to sales-tax. The Second Appeal No. 929 of 
1950 is allowed. 


We are also of opinion that the appeal by the Government (No. 2402 of 1950) 
in respect of the third item should fail. What happened in August 1944 is clear. 
In respect of the silver business of the firm, a new partner was taken. He happened 
to be the manager of the plaintiff firm in charge of. the silver business. Even assum- 
Fy naa the new partnership consisting of Ramalingam Chettiar also was an entity 
different from the plaintiff firm, we do not think that there has been any transfer 
of goods for consideration by, the plaintiff to the new partnership. Nor can we 
speak of the transaction as a transfer made in the course of the trade or business 
of the plaintiff firm. There is the further fact that the deed of partnership makes 
it clear that the new partner, Ramalingam Chettiar, had no right to, or interest in,- 
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any of the properties belonging to the firm, and that he was only concerned with 
the profits and the losses. If there was a transfer, it wag by the partners of the plain- 
tiff firm to themselves. Such a transfer would not obviously be a sale within the 
meaning of the definition in the Act. In this view, it is not necessary for us to consi- 
der the applicability of rule 5 (1) (A) of the Turnover Rules under which “ all 
amoun® realised by the sale by a dealer of his business as a whole is exempted from 
sales tax.” We agree with the learned District Judge that there was no transaction 
which amounted to a sale and the Sales Tax Authorities were wrong in including 
a sum of Rs. 1,02,91 1-6-0 in the turnover of the plaintiff firm. The Second Appeal 
is dismissed. 

In the result, the plaintiff’s suit is decreed as prayed for with costs throughout. 


K.S. ——— 8. A. No. 929 of 1950 allowed and 
S. A. No. 2402 of 1950 dismissed. 


IN THE HIGH COURT OF JUDICATURE AT MADRAS. , 


PRESENT :—Mr. P. V. RAJAMANNAR, Chief Justice AND Mr. Justice Rayja- 
GOPALA AYYANGAR. 


Metha Bros. Petihoners* 
D. i 
The Secretary (Commercial Taxes), the Board of Revenue, at 
Chepauk, Madras .. Respondent. 


Constitution of India (1950), Article 226— Writ of certiorari— When lies—Sales tax levied on turnover — 
Order of tax officer when illegal and improper—Madras General Sales Tax Act (IX of 1939). 


Certain wholesale consignees of piecegoods sold some goods directly to wholesalers, but a portion 
of them was not cleared by the wholesalers with the result the petitioners (consignees) had to sell them 
to retailers and the Deputy Commercial Tax Officer levied sales-tax on the turnover of nearly 33 
lakhs worth of goods for the year of assessment, though a sum of 11 lakhs odd did not form part of the 
wholesale transaction. Still tax was levied twice over the 11 laksh on the basis that originally a no- 
tional sale to wholesalers was effected and then only a further sale to retailers by the petitioners was 
made directly. On the question whether after the order of the Deputy Commercial Tax Officer was 
confirmed by the Board of Revemue, it could be presumed that the remedies under the Sales Tax Act 
had not been exhausted and whether a writ of certiorari could issue in the circumstances of the case. 


Held, that as from the facts it was clear there was only one sale, involved, the order of the Com- 
mercial Tax Officer could not be sustained on merits, as subsequently the Appellate Tribunal under 
the Sales Tax Act had held in similar cases that in transaction similar to this there was only one sale 
which could be subject to taxation. 


Held further that on any construction of-Article 226 of the Constitution the case would fall within 
its purview, and it would be open to the High Court to interfere with an order of assessment, if it 
was illegal and improper. 


Raleigh Investment Co. V. The Governor-General in Council, (1947) 2 M.L.J. 16: L.R. 74 I.A. 50: 
1947 F.L.J. 45 (P.C.), distinguished. e 


Himmatlal Hiralal Mehta v. State of Madhya Pradesh, (1954) 1 M.L.J. 690: 1954 S.C. J. 445 at 447, 
(S.C.) followed. 


Petition praying that in the circumstances stated in the affidavit filed therewith 
the High Court will be pleased to issue a writ of certiorari or such other a propriate 
order or directions calling for the records in the Board’s proceedings R. T. No. 
120 of 1951 dated 23rd January, 1951, and the proceedings of the Commercial 
Tax Officer, North Madras in Appeal No. 138 of 1950-51 dated 15th July, 1950, 
and the proceedings of the Deputy Commercial Tax Officer, Godown Division in 
A 3-247 of 1949-50 dated June, 1950, assessing the petitioners to sales-tax 
in the sum of Rs, 18,147-6-3 and to quash these proceedings. 

V. Thiagarajan and T. Krishnaraja Nayakar for Petitigners. ý 


The Assistant Government Pleader (K. Veeraswami) for Respondent. 
Ld 





* W. P, No. 284 of 1932. 7 gist July, 1954. 
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The Judgment of the Court was delivered by 

Rajagopala Ayyangar, 7.—This is an application for the issue of a writ of certiorari 
to quash an order of assessment assessing the petitioners to sales-tax under the 
Madras General Sales Tax Act. The facts giving rise to the petition are as follows»: 


The petitioners are wholesale consignees as also wholesale dealers im piece- 
goods. As wholesale consignees they obtained goods from mills at Ahmedabad 
during the year 1949-50 for sale to dealers according to their allotments. Certain 
goods indented for by them were sold directly to wholesalers, t.e., wholesalers clear- 
ing the goods allotted to them by the Provincial Textile Commissioner, but goods 
of the value of about 11 lakhs of rupees were not cleared by the wholesalers with 
the result that the petitioners had to sell them to retailers. The total turnover of 
the petitioners for the year was a sum of Rs. 33,32,600 odd, and out of this, as 
stated before, Rs. 11,61,433 represents sales to the retailers. The Deputy Commer- 
cial Tax Officer not only levied assessment on the footing of a sale to the extent of 
Rs. 33 lakhs odd by the petitioners but held that in respect of the sale of goods to 
the extent of Rs. 11 lakhs odd there was first a notional sale to wholesalers and 
then a further sale by the petitioners themselves to the retailers with the result that 
the tax due upon Rs. 11 lakhs odd was duplicated. The basis for this method of 
dealing is stated by the Commercial Tax Officer in his order of assessment dated 
7th June, 1950,,1n these terms :— 

‘ These dealers were wholesale consignees and wholesalers and some of the goods that they were 
not able to sell as consignees were sold by them as wholesalers. Although there was only one sale 
effected by them they had earned at a stage of sales tax due on sale as consignee as there was a 
provision for it in the price structure. This amount has to be related to the sale as wholesalers,” 
On this reasoning he added up tax on the Rs. 11 lakhs odd twice over. The matter 
was taken up by the petitioners to the Commercial Tax Officer, and when they got 
no relief, they applied to the Board of Revenue in revision and here also their peti- 
tion was dismissed. They have now filed this petition for a writ of certiorari to 
quash the assessment based on them. 

When the writ petition originally came on for hearing before one of us sit- 
ting singly, the learned Special Government Pleader raised a preliminary objection 
to the writ based upon the fact that the peititoners hadagemedy by way of suit and 
that consequently, the remedy by way of writ was not open to them. On this, 
the petition itself was posted for being heard by a Bench. 

On the facts narrated by us earlier, it is clear that there is only one sale invol- 
ved in the transaction of sale by the petitioners to the retailers and not two sales, 
one notional and another actual, as construed by the Deputy Commercial Tax 
Officer. On these facts, it is clear that the assessment in question cannot be sus- 
tained on the merits. Subsequent to the present assessment and its attaining 
finality by reason of the order of the Board of Revenue, the Appellate Tribunal 
constituted under the Sales Tax Act has held in similar cases that there was only 
one sale which could be the subject of taxation under the Sales Tax Act. 

Mr. Veeraswami, the learned Government Pleader does not support the assess- 
ment on the merits. But he raised before us a preliminary objection that under 
Article 226 of the Constitution this Court has no power to issue a writ in cases 
where no fundamental right is involved or where no question of vires of any i- 
cular section is raised in the petition. As authority for this position, he referred 
to Raleigh Investment Co. v. The Governor-General in Council1. But that was before the 
Constitution and has no bearing upon the proper construction of Article 226. The 
question has received consideration at the hands of the Supreme Court in the latest 
decision on the point in Himmailal Hiralal Mehta v. State of Madhya Pradesh*, ‘The 
learned Chief Justice lays it down that when a petitioner comes forward with an 
allegation hat a tax liability is illegally sought to be imposed upon him, his funda- 
mental right to property would be seen to be affected and thatasa consequence even if a 
narrow view of Article 226 were to be taken, the petition could be entertained and 





1. (1947) 2 M.L J. x6; L.R. 74 LA. 50: 2. we 1 M.L.J. 690 : 1954 8.C.J. 445 at 
1947 F,L.J. 45 (P-G.), 447 (S,C.). 
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relief afforded. In the present case, it is sufficient to state that if, as admitted 
there was no sale at all to the wholesaler, there cannot be any tax liability not merely 
on the terms of the General Sales Tax Act but even under the Constitution, so that 
really a question of the ultra vires nature of the tax would arise for consideration. 
In addjtion if the tax was illegal in the sense of not imposed by the Sales Tax Act 
at all the petitioners’ right to property would be affected, so that even if a limited 
construction were to be adopted in regard to the scope of Article 226, such a condi- 
tion would be satisfied in the present case. Having regard to the facts here, it is 
not necessary for us to lay down the exact scope of Article 226 or the cases to which 
it would apply. Suffice it to say that on any construction of the Article the present 
case falls within it and it would be open to us to interfere with the assessment order, 
which we are satisfied was improper and illegal. The petitioners have further 
exhausted all the remedies which were available to them under the General Sales 
Tax Act, as it then stood. There can, therefore, be no technical objection to 
this Court interfering to quash this assessment. 

The result is that the petitioners are entitled to the issue of a writ of certiorari 
quashing the order passed by the Deputy Commercial Tax Officer dated 7th June, 
1950, as confirmed by the Commercial Tax Officer and the Board of Revenue, in 
so far as it relates to the levy of a double tax on the sum of Rs. 11 lakhs odd, as men- 
tioned before and such an order will issue. The petitioners will be entitled to 
their costs of this petition. (Advocate’s fee Rs. 150). 

K.C. —— Order quashed. 


” 


IN THE HIGH COURT OF JUDICATURE AT MADRAS. 
PRESENT :—Mnkr. JusTiog SATYANARAYANA Rao AND MR. Justice RAJAGOPALAN. 
Koil Kandadai Chandamarutham Vedanthachariswami and four 


others .. Appellants* 
D. 
Rajah Sir Muthaiah Chetti .. Respondent. 
Raja Sir Muthia Chettiar ..  Cross-objector. 


Madras Estates (Abolition and Conversion into Ryotwari) Act, (XXVI of 1948), section 51—Right to file 
memorandum of cross-objections—Provisions of Civil Procedure Code are not applicable to such appeals. 

There is no right conferred on an aggrieved person under the Madras Estates (Abolition and 
Conversion into Ryotwari) Act, 1948, to file a memorandum of cross-objections in an appeal. There 
is no provision in the Act attracting all the provisions of the Civil Procedure Code including the right 
F a The right of an aggrieved person is restricted to appeal under section 51 of 

e ACL 

Memorandum of Cross-objections under Order 41, rule 22 of the Civil Proce- 

dure Code in the appeal against the order of the Estates Abolition -Tribunal, Chit- 
toor dated 29th April, 1953 and made in O.P. No. 1252 of 1952. 

Alladi Kuppuswami for the Cross-objector. 

The Order of the Court was pronounced by 

Satyanarayana Rao, 7.—We think that the view taken by the office, that a 
memorandum of cross-objections does not lie, under the Madras Estates (Aboli- 
tion and Conversion into Ryotwari) Act, 1948, is correct. Section 51 confers a 
special right on the fa aaa person in certain cases to appeal to a Special Tribunal 
constituted by the Chief Justice. There.is no provision in the Act attracting the 
entire procedure laid down in the Civil Procedure Code including the right to file 
cross-objections : and the right of the aggrieved person is restricted to an appeal 
under section 51. The rule on which reliance is placed enly empowersehe Special 
Tribunal to exercise all the powers exercisable by a civil Court in the trial of suits 
and appeals, but it does not confer any right upon thelitigant to file cross-objections 


` 





* Memorandum of Cross-objections S.R. No. 51362 of 1953 ° 17th March, 1954. 
a in S:T. Appeal No. 22 of 1953. 
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instead of an appeal: and we think, therefore, that there is no right conferred upon 
the aggrieved person to file a memorandum of cross-objections in this appeal. 
The memorandum of cross-objections is directed to be returned. 


K.C. ———— Memorandum of cross-objections directed 
to be returned. e 


IN THE HIGH COURT OF JUDICATURE AT MADRAS. 
PRESENT :—MR. JUSTICE SOMASUNDARAM. 
Ramalingam Pillai .. Petitioner* 
U. 
Chinnappayal and others .. Respondents. 

Madras Preservation of Private Forests Act (XX VII of 1949), section 5—Scope of—Stay of proceedings under— 
Conditions necessary for. 

Under section 5 of the Madras Preservation of Private Forests Act, 1949, criminal proceedings 
can be stayed under two circumstances. Firstly, a claim to customary or prescriptive rights in a forest 
should be involved in the proceedings ; secondly, the criminal proceedings should be in respect of 
offences described in Chapter XVII of the Indian Penal Code and arise out of any act done in exercise 
or assertion of such customary or prescriptive rights. 

In a case where a stay as per the provisions of the Act is sought to be declared then the 
circumstances under which the stay is to be granted ought to be pleaded by the party. ’ If a forest 
does not fall under any of the three clauses of section 1 (2) of the Act, thenthe Act does not apply 
to the forest. 


Petition praying that in the circumstances stated therein the High Court will 
be pleased to set aside the order of the Court of the Judicial Sub-Magistrate, Tiru- 
vadanai dated 8th April, 1954 and made in C.C. No. 2731 of 1953. 


A. S. Stoakaminathan and R. Mathrubutham for Petitioner. 

J. S. Vedamanikkam for Respondents. ° 

The Public Prosecutor (V. T. Rangaswami Aiyangar) for the State. 

The Court made the following 

OrvER.—This is a petition by an agent of a proprietor of a village, Vadugani 
against the order passed by the Sub-Magistrate, Tiruvadanai, staying criminal pro- 
ceedings against the respondents under section 5 of Act XXVII of 1949. The 
above Act was passed for the purpose of preventing indiscriminate destruction of 
forests and interference with customary and prescriptive rights therein. In this 
case the respondents are said to have cut some branches of a tamarind tree standing 
on the tank bund of the village. \ 

The agent let in evidence to show that the tank bund was neither a forest nor 
did it come under any of the clauses in section 1 (2) of the Act XXVII of 1949. 
The learned Magistarate has referred in his judgment to Exhibit P-2, an order of 
the settlement offger. The matter appeared to have been taken to the Estate 
Tribunal. It was held by the Tribunal that this village was not an inam within 
the meaning of section 3 of the Madras Estates Land Act, 1908. The finding of 
the Tribunal is binding upon the parties and it is conclusive so far‘as the question 
whether the village is an estate or not, within the meaning of the Estate Abolition 
Act. The Sub-Magistrate proceeded with his enquiry on the basis that the village 
was not an estate. The respondents let in evidence to show that there were certain 
shrubs in the tank bund. ‘They also filed Exhibit D-2 a statement of P.W. 4 to 
show that the proprietor of the village had only melwaram right in the village. 
On the evidence of D.Ws. and Exhibit D-2, the Sub-Magistrate had come to the 
conclusion that the tank bund was forest under section 5 of Act XXVII of 1949 
and stayed the criminal proceedings against the respondents. 

Under section 5 of the Act, criminal proceedings can be stayed under two cir- 
cumstances® Firstly a claim to customary or prescriptive rights in a forest should 
be involved in the proceedings. Secondly the criminal proceedings should be in 
respect of offences described in Chapter XVII of the Indian Penal Code and arise 





* CrL.M.P. No. 463 of 1954. 26th August, 19548 
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out of any act done in exercise of assertion of such customary or prescriptive rights. 
In this case one of the requirements of the section, namely, an offence described in 
Chapter XVII of the Indian Penal Code is satisfied. Another requirement of the 
section, a claim to customary or prescriptive rights in the forest is absent. The plea 
of the respondents was that they did not cut the branches of the tamarind tree. 
No doubt they had pleaded alternatively that if they had cut the branches of the 
tree, they did so in their assertion of customary enjoyment of the tree. Though 
alternative pleas are allowed, still in a case like this, when a stay as per provisions 
of the Act is sought to be declared then the circumstances under which the stay is 
to be granted ought to be pleaded by the party. In this case the respondent did not 
mention how they were entitled to protection under section 5 of Act XXVII of 
1949. Therefore, I am unable to entertain their alternative plea. 


Apart from these, the question is whether the forest falls within any of the 
three clauses in section 1 (2) of Act (XXVII of 1949). This clearly does not fall 
under clause 1 of the section 1 (2) as it is certainly not a forest in the districts of 
Malabar or South Canara. It is not a forest situated in estates as defined in the 
Madras Estates Land Act, 1908, for the village in which it is situated has been 
declared not aninam by the Estate Tribunal. It is also not declared asa private forest 
situated in other areas in the province of Madras as required by clause 3 of the 


‘section 1 (2). Itis clear that the forest does not fall under any of the clauses of the 


section 1 (2). If it does not fall under any of the clauses, then the Act does not apply. 
Therefore, I set aside the order of Sub-Magistrate staying the criminal proceedings 
against the respondents. The Sub-Magistrate will proceed with his enquiry in this 
case. Itis open to the respondents to establish that the Madras Estates Land Act, 
1908, will not apply to the present case. 


R.M. ° OEE Order set aside. 


IN THE HIGH COURT OF JUDICATURE AT MADRAS. 


PRESENT :—MR. P. V. RAJAMANNAR, Chief Justice AND Mr. Justice RAJA- 
GOPALA AYYANGAR. 


Rasipuram Union Motor Service Ltd., by Manager R. Janardanam.. Appellant” 
v 


The State of Madras represented by its Secretary, Home Department Respondents. 
and another k 


Constitution of India (1950), Article 19 (1) (g) and Article 226— Transport company—Habitual deli- 
berate non-payment of taxes by them—Refusal to renew perm by Regional Transport Authority on that ground— 
Cancellation of permut—Remedy available under sections 64 and 64-A of Motor Vehicles Act (IV of 1939)— 
Writ whether can issue. 

Where the Regional Transport Authority refused to renew the permits to ply certain of their 
buses, to the appellant and also cancelled their existing permits for certain vehicles, and the appellant 
applied for the issue of writs to quash the orders, 

Held: (1) that the appellant had a specific remedy against refusal of renewal of his permit 
if he felt himself aggrieved, namely an appeal under section 64 of the Motor Vehicles Act. 

(2) There was a further remedy also provided under section 64-A by way of revision to Govern- 
ment against any order of refusal by the Regional ‘Transport Authority. 

Therefore, the resort to a writ under Article 226 was not properly conceived. On the merits 
also there was no justification for the writ, as the appellant was proved to be habitual and deliberate 
in his non-payment of taxes. It cannot be said that it is in the interest of the general public to grant 
permit to a person who has been habitually deliberate in the non-payment of taxes. 

Further it is not unreasonable that the Regional Transport Authority should refuse to give the 
preference for renewal, over applicants for new permits, to a person who has persistently broken one 
of the conditions of the permit by plying the vehicles without paying the taxes. 

e 


Appeal under clause 15 of the Letters Patent preferred against the order of 
the Honourable Mr. Justice Govinda Menon dated 23rd September, 1953 and 


* Writ Appeals Nos. 80 ‘and 81 of 1953. 7th May, 1954. 
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made in W. P. No. 556 of 1952 presented to the High Court to issue a writ of 
certiorari calling for the records from the Regional Transport Authority, Salem in 
Order No. 4413 of 1952 dated 28th July, 1952 and for quashing the said order. 


K. Srintvasamurtht for Appellant. : 


The Advocate-General (V. K. Tiruvenkatachari) and the Special Government 
Pleader (V. V. Raghavan) for the State. 


The Judgment of the Court was delivered by 


Rajamannar, C. J.—These two appeals are from a judgment of Govinda 
Menon, J., dismissing two writ petitions, Nos. 556 and 557 of 1952. 


The appellant is a bus transport company in the Salem District. They were 
running 26 buses with permits granted by the Transport Authorities. On 24th 
_ October, 1951, they made applications to the Regional Transport Authority 
Salem, for renewal of permits for six of their buses bearing Nos. M.D.S. 1016, 
1017, 1933, 933, 1226 and 606. While these applications were pending on 24th 
December, 1951, the Regional Transport Authority cancelled the permits for all 
these six buses on the ground of non-payment of taxes payable under the Motor 
Vehicles Act. Consequently, their applications for ren were rejected on 16th 
January, 1952. Appeals were filed by the appellants against both the orders, i.e., 
the order cancelling the permits, and the order refusing to renew the permits. The 
Board, by its order dated 1st March, 1952, set aside the order of cancellation and 
the order refusing the renewal and remanded the case to the Regional Transport 
Authority for disposal of the applications for renewal in respect of the aforesaid 
six buses. Pending final disposal by the Regional Transport Authority of the re- 
manded applications, permits for these six buses were renewed temporarily up 
to the end of June, 1952, by an order dated 14th April, 1952. Eventually, the 
applications for renewal were disposed of on 28th July, 1952, by the following order 
of the Regional Transport Authority :— 


g ere E 1016, 1017, and 1998 there is sufficient evidence that these vehicles had plied during 
several periods tor which tax had not been paid. It is also seen that this act of the operator is deli- 
berate and habitual. Regarding 000, 1226 and 933 the same remarks as above apply : Renewal of 
permits of these six vehicles is therefore refused.” 


It is to quash. this order that the appellant filed W.P. No. 556 of 1952. The other 
W.P. No. 557 of 1952 was to have the order of the Regional Transport Authority 
dated 14th April, 1952, renewing the permits only up to the end of June, 1952, quash- 
ed. Govinda Menon, J., dismissed both the o anons The appeals are from 
that order. The main ground on which the appellant attacked the order refusing 
the renewal was that it infringed on his fundamental right declared by Article 19 
(1) (g) of the Constitution. Incidentally, the appellant also impugned the order 
of the Government passed under section 43-A of the Motor Vehicles Act, namely, 
G.O. Ms. No. 2545 dated 15th July 1952, which runs as follows :— 


«c Order ; In exercise of the powers conferred by section 43-A of the M. V. Act, 1939 (Central 
Act IV of 1939). the Government of Madras do hereby direct that while considering applications for 
rt vehicles, the transport authorities shall take into consideration also the conduct of the 
applicants in the past in the matter of payment of taxes due from them in ect of any transport 
vehicle or vehicles, that is to say, whether the applicants have been regular and prompt in the pay- 
ment of taxes, or whether they failed to pay the taxes on or before the due date, or whether they paid 
the taxes only after the omission on their part has been detected by the authorities concerned. 
2. In dealing with cases referred to above, the authorities concerned shall distinguish 
(a) between cases of deliberate or habitual omission to pay the tax and cases of casual omis- 
sion, and ' 
(b) between cases involving moral turpitude and cases of carelessness or unavoidable default.” 


The allegation of the appellant was that the Regional Transport Authority 
must have eefused their applications for renewal on the strength of this order, and 
they contended that the order was illegal and ultra vires. 


In our opinion, the Writ Petition No. 556 of 1952, which was the main peti- 
tion, should have been dismissed in limine on the ground that the appellant had a 
specific remedy under the Motor Vehicles Act, if he felt himself aggrieved by the 
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‘order of the Regional Transport Authority refusing to renew the permits, namely, 
-an appeal under section 64 of the Act. ‘That section provides that any person 
aggrieved by the refusal of renewal of a permit may, within the prescribed time 
and in the prescribed manner, appeal to the prescribed authority, in this case the 
Central Road Traffic Board. That remedy was a complete and adequate remedy. 
‘The Central Road Traffic Board had every power to set aside’the order of the Re- 
gional ‘Transport Authority refusing to renew the permits. There was also a fur- 
ther remedy provided under section 64-A of the Act, that is, a revision to the Govern- 
ment. As a general rule, the power under Article 226 will not be exercised by 
this Court when another effective and adequate remedy exists. Apart from this 
technical objection, the appeals fail on the merits. Under section 47 (1) (a) of 
the Motor Vehicles Act, the Regional Transport Authority shall, in deciding whether 
to grant or refuse a stage carriage permit, have regard to the interest of the public 
generally. Section 58 (2) specifitally deals with renewals. It says :— 

“ A permit may be renewed on an application made and disposed of as if it were an application 


or a permit: Provided that other conditions being equal, an application for renewal shall be 
„given preference over new applications for permits ”’. 


We must accept the one of the Regional ‘Transport Authority that the appel- 
lants have been deliberately and habitually committing default in the payment 
-of taxes in respect of the six vehicles. In our opinion, this fact was a circumstance 
which could be taken into consideration in arriving at a decision as to whether the 
‘grant of permits to a person in the position of the appellant company was in the 
interests of the general public. We agree with Govinda Menon, J., that 

“ it cannot certainly be said that it is in the interest of the public to grant permit to a person 
-who has been habitually deliberate in the non-payment of taxes ”. 

There is another way of looking at the matter. The applications by the appel- 
lant company wese for renewals. An applicant for a renewal is given a special 
preference over new applicants for permits under the proviso to section 58 (2) of 
the Act. It appears to us to be not unreasonable that the Regional Transport 
Authority should refuse to give this preference to a person who has persistently 
‘broken one of the conditions of the permit. Either way, we cannot say that there 
has been such an unreasonable restriction on the right of the appellant as to call for 
interference under Article 226 of the Constitution. Before Govinda Menon, J. 
and before us, considerable reliance was placed on the judgment of Subba Rao, J., 
in W.P. No. 476 of 1952. As pointed out by Govinda Menon, J., the facts in that 
«case were very peculiar. ‘The non-payment of taxes in that case was not delibe- 
rate or habitual. It was purely accidental and owing to circumstances which 
cast no blame on the permit-holder. His antecedents were beyond reproach. 
He was really not aware of the non-payment of taxes, and immediately he came 
to know of it, he paid the taxes before even a notice was issued to him calling upon 
him to show cause why his permit should not be cancelled. In that case, the per- 
‘mits were cancelled after the entire arrears of taxes had been paid. «It was in these 
special circumstances that the learned Judge held that the cancellation of the per- 
mits was an unreasonable restriction on his right to do buisness. We do not think 
that Subba Rao, J., meant to lay down that a refusal to renew a permit to a person 
who had been deliberately and habitually defaulting in the payment of taxes was 
not a reasonable restriction in the interests of the public. The G.O. abovemen- 
tioned also draws a distinction between deliberate and habitual omission and casual 
omission to pay taxes. 


W.P. No. 557 of 1952 need not be separately dealt with. It was open to the 
Regional Transport Authority to renew the permits up to the end of June only in 
“view of the pendency of the main applications for renewal. 


The Writ Appeals are dismissed with costs in W.A. N@ 80 of 1953. Advocate’} 
fee Rs. 100. 


K.C. Appeals dismassed. 
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IN THE HIGH COURT OF JUDICATURE AT MADRAS. 


PresENT :—Mr. P. V. RAJAMANNAR, Chief Justice AND Mr. Justice Raja— 
GOPALA AYYANGAR. : 


A. Vedachala Mudaliar .. Appellani* ° 
Ue i 

The Divisional Engineer, Highways, Saidapet, Madras and 

another .» Respondents. 


Constitution of India (1950), Article 226— Writ of mandamus whether can issue—Right of a contractor - 
to enter into contract with Government without the Government’s insistence on his producing income-tax clearance - 
certificate—Whether condition an infringement of fundamental right. 


The appellant herein (petitioner for a writ of mandamus to issue against the Highways Depart- 
ment of the Government) entered into a contract with the Government to execute black-topping for a 
newly constructed road, but the Government insisted om his producing an income-tax clearance 
certificate as a condition precedent to his services being accepted and failure of fulfilling which condi- 
tion would entail forfeiture of the deposit that he had made for his tender being accepted. On a 
question whcther the Government’s insistence of the production of a clearance certificate infringed. 
any fundamental right of the appellant under the Constitution, 


Held, that as it was clear that the Government or any individual had a right to enter into any- 
contract and also a right to decide on the terms of such a contract, it could not be said that an insis-- 
tence on any such term as the production of Income-tax certificate or proof of solvency would be an. 
infringement of any fundamental right. 

Writ appeal under clause 15 of the Letters Patent against the order of the High 
Court dated 19th May, 1953 and made in W.P. No. 424 of 1953 petition presented 
to the High Court for issue of a writ of mandamus or directions in the nature of a 
mandamus or any other suitable order calling upon the 1st respondent to send the 
records relating to the case in No. 114-D-2-53 dated 11th May, 1953, on the file of © 
the Divisional Engineer, Highways, Saidapet, relating to the black top work on 
Tiruporur-Mahabalipuram Road, mile 4-0 to 7-0 and to dire&t the withdrawal’ 
of the said order made by the said 1st respondent in_the said case in No. 114-D-2-53; 
dated 11th May, 1953. 


K. Srinivasan for Appellant. 


The Advocate-General (V. K. Ttruvenkatachait) and The Special Government. 
Pleader (V. V. Raghavan) and C. S. Rama Rao Saheb for Respondents. 


The Judgment of the Court was delivered by 

Rajamannar, C.7—This is an T against the order of Balakrishna Ayyar, J... 
dismissing the application filed by the appellant under Article 226 of the Constitu- 
tion for the issue of a writ of mandamus or other suitable directions calling upon 
the Divisional Engineer Highways, Saidapet, Madras, to send the records relatmg- 
to the black top work on Tiruporur-Mahabalipuram Road mile 4-0 to 7-5 and to- 
direct the withdrawing of the order made by him on 11th May, 1953. 


The appelfant is a contractor doing the business of laying of roads and making - 
improvements to roads. ‘The Highways department of the Government of Madras. 
called for tenders for black topping ‘Tiruporur-Mahabalipuram road from mile 
o-o to 4-0 and from 4-0 to 7-5. The appellant’s tender for the road from 4-0 to 7-5, 
was accepted and he was directed to pay a sum of Rs. 415 as additional security 
and also to produce the necessary income-tax clearance certificate at the time of’ 
filing the agreement. Though the tender notice in respect of the particular con- 
tract is not before us, we have the tender notice for another part of a highway ir. 
the same area which contains as one of its conditions the following :— 

‘© Necessary income-tax clearance certificate is to accompany the tender ”, 

The appellant paid the sum of Rs. 415 but he did not produce the income-tax 

Clearance eertificate. Bye letter dated 11th May, 1953, the appellant was informed 


that he should produce the income-tax clearnce certificate and execute the 
ment within three days from the date of receipt of the letterand that failure to do so- 


— 
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would entail the forfeiture of the earnest money deposit paid by him., Forthwith, 
the appellant rushed to this Court with the above Writ Petition. The ground on 
which the appellant challenges the action of the Highways department in insisting 
ypon the pow of an income-tax clearance certificate is thus stated in para- 
graph 7 of the affidavit in support of the writ petition :— 

. 

, “ I am a citizen of India and I have the fundamental right to carry on a trade which I have beer 
doing without any let or hindrance. The order of the first respondent amounts to an infringement 
of my fundamental right to carry on the said business. The fact that I am in arrears of income-tax 
18 not germane to the issue and the Income-tax Act provides ample machinery for erring fa arrears 
of tax due from me. The order of the first respondent therefore amounts to a denial of the fundamental 
Tight and is therefore wrong ”. 

Balakrishna Ayyar, J., dismissed the petition in limine by a short order :— 


“ The Executive Engineer is entitled to say that he would not entrust work to a person who is 
heavily indebted and particularly one against whom the summary procedure under the Revenue 
Recovery Act could be enforced. Though he has not said so in so many words, this is in effect what 
his order amounts to. 


“ The petition is dismissed ”. 

There is no substance in the appeal. The appellant undoubtedly has a fun- 
damental right to carry on a trade or business, but he has no fundamental right 
to insist upon the Government or any other individual doing business with him. 
The Government, as well as any individual, has got a right to enter or not into a 
contract with a particular person. The Government, as well as any individual has 
the right to decide on the terms of the contract. For instance a private body can 
say that it will entrust its work only to a solvent person who should file a statement 
of his immoveable properties and produce a nil encumbrance certificate. It cannot 
be said that an insistence on such a term being fulfilled in any way infringes the 
fundamental right of the person with whom the contract is being entered into. 
‘Learned couhsel for the appellant was unable to cite any authority in support of his 
contention that an insistence by the Government on the production by a party of 
proof of solvency or an income-tax clearance certificate wuld amount toa res- 
triction on the right to carry on a business. 


The appeal is, therefore, dismissed. 


K.C. ae Appeal dismissed. 
IN THE HIGH COURT OF JUDICATURE AT MADRAS. 


PRESENT :—Mnr. Justice RAJAGOPALAN. 


Sundaram Pillai .. Petttioner.* 
0. 

The State of Madras and others .. Respondents. 

Madras Estates (Abolition and Conversion into Ryotwari) Act (XXVI of 1948), section 2 (7)—“ Inam 
estate’ —T ests——Village of Karungulam in Sivaganga Taluk, Ramanathapuram District—Is not an “inam estate”, 

Karungulam village in Sivaganga Taluk, Ramanathapuram district is not an “‘inam estate” 
as defined by section2 (7) of the Madras Estates (Abolitionand Converstion into Roytwari) Act, 
(XXVI of 1948). 

When a block of uncultivated lands constituting a village within defined boundaries was granted. 
in 1773 for the express purpose of bringing lands in that village under cultivation, the grant should 
be presumed to have been of the lands also, that is, the grant was of both the melvaram and kudi- 
varam in the lands, if there was no evidence contra to militate against such a presumption. 

Where both the melvaram and the kudivaram in the whole village are granted toa grantee, who- 
had no interest in the village antecedent to the grant, the village is not an estate. 

Where all the lands in a whole village are granted to a grantee, who had no antecedent interest 
in the village, and where it is proved that all the lands in that village were lying waste at the time 
of the grants, the village is not an estate. 


Case law reviewed. e e ý 


Petition praying that in the circumstances stated in the affidavit filed. therewith 
the High Court will be pleased to issue a writ of certiorari calling for the records 
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in Revenue Appeal No. 26 of 1952 on the file of the Estates Abolition Tribunal, 
Madurai (Case No. 569 Sivaganga on the file of the Assistant Settlement Officer, 
Sivaganga) and to quash the order made therein. 


' B. V. Viswanatha Atyar for Petitioner. -e 


M. M. Ismail for the Special Government Pleader (V. V. Raghavan», G. R. 
Jagadisan and A. Sundaram Ayyar for Respondents. 


The Court made the following 


Orper.—The question was whether Karungulam village in Sivaganga ‘Taluk, 
Ramanathapuram District, was an ‘inam estate’ as defined by section 2 (7) 
of the Estates (Abolition and Conversion into Ryotwari) Act, 1948, (Act XXVI 
of 1948). In the proceedings taken suo motu by him the Assistant Settlement Officer 
held it was not an inam estate. On appeal by the ryots to the Estates Abolition 
Tribunal, by a majority of 2 to 1 it held that it was an inam estate. It is the validity 
of the decision of the Tribunal that has been challenged in this application under 
Article 226 of the Constitution, for the issue of a writ of certtorart to quash that 
order. The petitioner is the owner of 40 out of 88 shares into which the inam 
grant was divided subsequent to the grant. 


It was common. ground that the grant of inam was in 1773. The grant was 
confirmed by the Inam Commissioner in 1864. Neither the original grant nor a 
copy of it was filed before the Tribunals below or before me. An authenticated 
copy of the grant was produced before the authorities during the Inam settlement 
of 1860. The terms of the grant and the subsequent history of the village upto the 
date of the proceedings before the Inam Commission have to be gathered from the 
extract from the Inam Fair Register, Exhibit A-1 and the copy of the Inam State- 
ment Exhibit A-2. In addition to the entries in the several columns,of the Inam 
Fair Register there was a fairly full historical memoir of the villdge in Exhibit A-1. 


It is clear from the historical memoir in Exhibit A-1 that what was granted in 
1773 was the whole village of Karungulam, though what was confirmed in 1864 
by the Inam Commissioner was limited to two hamlets of that village, Saudangy 
and Pettanendal. Two other hamlets of Karungulam had passed into the posses- 
sion of the Zamindar of Sivaganga some time after 1819. The area of the grant 
confirmed was shown in Exhibit A-r as 608.13 acres. The details of the cultivated 
and cultivable lands, on which was based the estimate of assessment, worked out 
to 527°50 acres, that is, 218°50 acres of wet and 309 acres of dry lands. Exhibit 
A-r recorded that the village was held then by the inamdars in 88 ontts. The 
inamdars in possession were either the descendants of the original grantees or 
alienees from them. It should also be clear from Exhibit A-1 and Exhibit A-2 
that at the time of the confirmation of the grant in 1864 no one other than the 
jnamdars claimed any interest in any of the lands (measuring 608°13 acres) the 
inam grant of which was confirmed. Though I have set out these details of the 
‘confirmation of the grant in 1864, the scope of the grant has to be determined with 
reference to the terms of the original grant in 1773, and that grant was of the whole 


village of Karungulam. 


Exhibit A-1 set out the circumstances under which the grant was made in 1773. 


‘©The said minister (Salar Jung) issued a Takid to the Fowzdar Mallary Row to grant the 


Dharmasanam to any Brahmin who will undertake to clear jungles and bring lands under plough. 
The Fowzdar granted the village to Venkata Sastry and eleven other Brahimins entered in Column 


13.” 

It was further recorded in Exhibit A-r : 

“ The authenticated copies of Salar Jung’s Takid and of Mallary Row’s Patta to the Brahmins 
in A.D. 1173 are produced by the Mahajanams. The original documents are reported to be in the 
civil Court. +The Patta of Madlary Row of A.D. 1773 contains the boundaries of the village.” 

The only reasonable inference from the recitals set out above is’ that the grantees 
had no interest of any kind in the village before the grant. It was not the case of 
anyone either in the proceedings before me thatantecedent tothe grant, the grantees 
had any interest in*any of the lands in the village. Another irresistible inference 
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is that no portion of the village of Karungulam was under cultivation in 1773. 
In the absence of any indication contra in the terms of the grant as summarised 
in Exhibit A-1, and in the face of the avowed purpose of the grant, it should follow 
that there was no one in 1773 who had any interest in any of the lands in that vil- 
lage. When such a block of uncultivated lands constituting a village within defined 
boundaries was granted for the express purpose of bringing lands in that village 
under cultivation, the grant should be presumed to have been of the lands also, 
that is, the grant was of both the melvaram and kudivaram in the lands, if there 
was no evidence contra to militate against such a presumption. 


The Tribunal accepted the contentions of the ryots, (respondents 3 to g before 
me) based principally upon Exhibit R-1, that even before the grant in 1773 there 
were persons who had rights in the lands in the village. The Assistant Settlement 
Officer rejected Exhibit R-1. He held that its genuineness had not been established 
and he held further that the ryots had failed to establish that the document referred 
to any of the lands covered by the grant of 1773. The majority of the Tribunal 
accepted Exhibit R-1 as genuine. By that finding of fact I am, of course, bound. 
My jurisdiction under Article 226 of the Constitution is limited. The Tribunal 
was apparently of the view, that Exhibit R-1 was of 1773-1774, but they did not 
record any finding whether it was antecedent to the grant. Exhibit R-1 purported 
to evidence the transaction by which one Kuppaiyan Rowther sold to Seenia Pillai 
and his brother Karuppannan one-eight of a karai that belonged to the vendor, 
after excluding the six major karais that belonged to the pangudars. How the 
extent of a karai was to be fixed particularly in relation to the 88 vrittis in Which 
the village was held in 1864 there was no evidence to show. Whether the land sold 
under Exhibit R-1 was cultivated or even cultivable, that document did not show. 
Certainly it could not have been cultivated land. The terms of the grant implied 
that the entire etent of the village was uncultivated. Nor did Exhibit R-r 
throw any light on the question, whether the entire village was owned by the Pan- 
gudars of the six major karais and the unspecified minor karais and if they-did not 
exhaust the entire village, what proportion they bore to the entire extent of the 
village. From Exhibit R-1, the Tribunal eventually held that it was of 1774— 
it could not even be held that it was proved to have been antecedent to the grant 
in 1773. But it must also be remembered that the grant by Mallary Row was to 
twelve Brahmins and the vendor who claimed rights in Exhibit R-1 was a Muslim. 
But if Exhibit R-1 was not antecedent to the grant, and there was no finding of 
the Tribunal that it was antecedent to the grant, it can have no real evidentiary 
value to determine the question, what was it that Mallary Row granted to the twelve 
Brahmins in 1773? 

Besides, from the nature of the grant made by Mallary Row, which grant was 
subsequently confirmed by the British Government, it should be clear that the 
grantor did not recognise any claims to any of the lands in the village and what he 
granted was the entirety of the lands in the village. That, of course, did not affect 
the rights of others, if any, that existed prior to the grant, see section 1 of the Madras 
Inams Act of 1869. Still the position is that the grant was of the entire village, 
that is, of both the kudivaram and the melvaram in all the lands in the village. 
The finding of the Chairman of,the Tribunal ran : 

“So when it is clear that even in 1774, there were ryots with occupancy rights with shares in 
the village, it is not correct to conclude that all the lands in the village had been waste in 1773. From 
the recitals in the Fair Inam Register, it is possible to infer that a major portion of the village had 
been waste and that the Dharmasanamdars were required to bring all the lands under cultivation.” 

The earlier part of that finding is not supported by any evidence even by Exhibit 
R-1. Exhibit R-1 did not show that the land that Kuppaiyan Rowther purported 
to sell was cultivated land. It did not therefore prove “that all the ela granted 
in 1773, were not waste”. The only ‘inference from the recitals in Exhibit A-1 
by themselves could be that all the lands in the village were waste and had to be 
brought under cultivation in future, for which specific purpose the grant was made. 


‘The relevant facts as found by the Tribunal and based on e the evidence before 
it must be taken as follows: The grant in 1773 was of the entire village. The 
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grantees had no antecedent interest in any of the lands in the village. Exhibit 
R-1 is genuine. It was of the year 1773-1774. In fact, at a later stage, the Chair- 
man of the Tribunal dated it as 1774, in which case it could only have been subse- 
quent to the grant of 1773. To this list I must add the following factors. Exhibit 
R-1 was not proved to have been antecedent to the grant. The evidence yas not 
that a major portion of the village was uncultivated on the date of the grant, but 
that the whole of it was uncultivated. There was no evidence that antecedent 
to the grant any one claimed any rights or exercised any rights in any of the lands 
in the village. It is in the light of these findings that I have to answer the question 
was there evidence before the Tribunal on which it could find that Karungulam 
was an inam estate ? 


** Inam estate ” was defined in section 2 (7) of Madras Act (XXVI of 1948). 


“Inam estate’ means an estate within the meaning of section 3, clause 2 (d) of the Estates 
Land Act, but does not include an inam village which became an estate by virtue of the Madras Estates 
Land (Third Amendment) Act, 1936.” 


Section 9 (7) of Act (XXVI of 1948) was: 


“In the absence of evidence to the contrary, the Settlement Officer and the Tribunal may pre- 
sume that an inam village is an inam estate.” 


Section 3 (2) (d) of the Madras Estates Land Act (I of 1908) as it stood before the 
amendment of 1936 ran: 


“ ‘Estate’ means any village in which the land revenue alone has been granted in inam to a 
person not owning the kudivaram thereof, provided that the grant has been made, confirmed or 
recognised by the British Government, or any separated part of such village.” 


In Somayajulu v. Seethayyat, the learned Chief Justice, who delivered the judg- 
ment of the Full Bench observed : 


e 
“It has been established that, where a grant in inam is a grant of both the landlord’s and the 
tenant’s rights in the land or as they are called the melvaram and kudivaram, the land is not an 
estate ; but if the grant is of the landlord’s rights or the melvaram alone, it is an ‘ estate’, so that 
the question to be decided is whether the grant is of the land itself or only of the right to the revenue 
from the land.” 


These principles were left unaffected by the decision of the Privy Council on 
appeal reported in Seethayya v. Somayajulu?. These same principles were laid 
down earlier by the Privy Council in Nainapillat Marakayyar v. Ramanathan Chettiar?. 
At page 351, is the observation : 


“ Their Lordships find that the melvaram and the kudivaram interests in the lands of the village 
of Mangal were at some time before 1723 granted by a Raja of Tanjore, and regranted in 1723 by 
the then Raja of Tanjore, to the temple, and consequently, that the lands in suit are not an ‘ estate’ 
within the meaning of Act I of 1908.............. AA 


In Venkata Sastrulu v. Sitaramudu*, Sadasiva Ayyar, J., observed : 


“The grant of the melvaram right means that the grantee is to receive the melvaram revenue 
from the peasant proprietors who are already in the enjoyment of the cultivated lands in the vil- 
lage and that, as regards the waste lands in the village, he is entitled to create further melvaram 
revenue for himself by letting them to cultivating tenants.” 


The learned Judge further observed : 


E E wed saree If it is proved that at the time of the grant of the whole village in inam all the 
lands in that village were lying waste or if it is proved that at the time of the grant of certain defined 
extent of lands in a village (such a grant being called a minor inam grant) that extent of lands so 
granted as minor inam was lying waste, the grant might be deemed in either case to be not of the 
melvaram alone in such waste lands but of the kudivaram also. In such a case, of course, even the 
whole village so granted will not fall under the definition of “ Estate ” in section 3, clause 2 (d) be- 
cause that section relates to cases where the grant was of the melvaram alone. Where the entire 
lands themselves in the village, as they were lying waste, were granted in inam, it cannot, of course, 
‘be said to be g grant of the melvaram alone.” 





I. beac I.L.R. 46 Mad. 92 at 93 (F.B.). g. (1923) 46 ae ate : L.R. 51 LA. 83: 
2. (1929) 56 MLL.J. a3° : L.R. 56 I.A. 146: IL.R. 47 Mad. 337 (P.C.): 
I.L.R. 52 Mad. 453 (P.C.). 4. (1914) 26 M.L.J. 585 : I.L.R. 38 Mad. 81. 
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{Í respectfully agree with those observations. Though on appeal against the deci- 
‘sion of this Court in Venkata Sastrulu v. Sitaramudu1, the Privy Council reversed it and 
-held that the village of Billapadu was not an estate (see Venkata Sastrulu v. 
Staramudu*), the observations of Sadasiva Ayyar, J., which I have extracted above, 
were never dissented from. Nor was there any dissent from the observations 
-of Seshagiri Aiyar, J., on the scope of section 3 (2) (d) of the Estates Land Act : 

“ the use of the world ‘ alone’ in qualifying land revenue is somewhat misleading. What the 
-Legislature meant to lay down was that no kudivaram rights should have been granted in the 
dands which were under the occupancy of tenants ; any other construction will lead to difficulties.” 
“These observations of Seshagiri Aiyar, J., were approved of by Ayling and 
‘Oldfield, JJ. In Sri Raja Varadaraja Apparao Garu v. Katnani Karuvam?. In 
‘that case the findings of the District Judge, which were accepted by the Division 
Bench, were in the alternative. The District Judge held in the alternative that the 
‘original grant included the kudivaram of the village and that the grantees enjoyed 
the kudivaram rights in all the cultivated lands in the village at the time of the 
-original grant. The learned Judges held that it was not an estate. 


The following propositions emerge from the definition of “ estate’ in section 
3 (2) (d) of the Estates Land Act as it stood before the amendment of 1936 and 
-as interpreted by decisions referred to above. I must not however be understood 
-as having embarked upon an exhaustive list of all the circumstances under which a 
village is an estate or is not an estate. 


(1) Where the melvaram alone of a whole village is granted as inam to a 
grantee, who had no interest in the village antecedent to the grant, the village is 
-an estate. 


(2) Where the melvaram of the whole village is granted to a grantee, who 
owned the entire’ kudivaram interest in the village antecedent to the grant, the 
village is not an estate. 


(3) Where both the melvaram and the kudivaram in the whole village are 
granted to a grantee, who had no interest in the village antecedent to the grant, 
‘the village is not an estate. 


(4) Where all the lands in a whole village are granted to a grantee, who had 
-no antecedent interest in the village, and where it is proved that all the lands in 
‘that village were lying waste at the time of the grant, the village is not an estate. 


(5) Where a whole village is granted, and the grantee had even prior to the 
l t, kudivaram interest in some of the lands in the village, the village is an estate 
(see the observations of Ayling and Oldfield, JJ., in Sri Raja Varadaraja Appa Rao 
Garu v. Katnant Karuvant®; - 


cc 


a village will not cease to come under clause (d) merely because the grantee owned the kudivaram 
rin certain lands included therein, not even in so far as those lands are concerned.’’) 


On the facts proved in this case, Karungulam, in my opinion, falls within the 
-scope of rule 4 above. It would even come with in the scope of rule 3. In neither 
-case would it be an estate as defined by section 3 (2) (d) of the Estates Land Act as 

it stood before it was amended in 1936. Even on the finding of the Tribunal that 
-the major portion of the village was lying waste at the time of the grant—as I have 
pointed out earlier that finding was not supported by the evidence on record Karun- 
‘gulam could not be an estate. I have already referred to the dicta of Seshagiri 
.Aiyar, J., in Venkata Sastrulu’s Case: 

‘* What the Legislature meant to lay down was that no kudivaram rights should have been granted 
in the lands which were under the occupancy of tenants.” 


“That was just what Mallary Row purported to grant. He granted all the lands 


in the village and the grant must be deemed to have incfuded those in which Kup- 
paiyan Rowther claimed rights for himself and others in Exhibit R-1. 


1. (1914) 26M.L.J. 585 : I.L.R. 38 Mad. 891. I.L.R. 43 Mad. 166 (P.C.). 
2. (1919) 37 MLL.J. 42: L.R. 46 LA. 123: 3. (1915) 30 M.L.J. 249. 
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I am not deciding in this case what are the other rights inter se the inamdars- 
and the ryots, that iş, whether the ryots have acquired by means other than those 
provided for hy the Estates Land Act, or under the Act after the amendment of 1936, 
permanent rights of occupancy in any of the lands in the village. That is wholly 
outside the scope of my investigation in these proceedings. As pointed put by 
Venkatarama Aiyar, J., in Govinda Reddi v. Pattabhi Redd:1, that in a given case the 
ryots could claim permanent rights of occupancy in some of the lands as against 
the inamdars in no way affects the determination of the question, do the terms of" 
the original grant establish that a given village is an inam estate as defined by section 
2 (7) of Madras Act (XXVI of 1948). I am not therefore gcing into the question 
of the significance of the use of the expressions Pannai Pathi and Kudi Pathi in 
the documents subsequent to 1864. 


As I have come to the conclusion that there was no evidence on which the- 
Trjbunal could have come to the conclusion that Karungulam was an inam estate 
as defined by section 2 (7) of Madras Act (XXVI of 1948), the order of the Tribunal 
has to be set aside. This petition is allowed. The rule mst is made absolute. 
oa iets 3 to g (the ryots) shall pay the costs of the petitioner. Counsel’s 
ee Rs. 100. 


K.S. —————— Petition allowed. 
IN THE HIGH COURT OF JUDICATURE AT MADRAS. 


PRESENT :—MR. P. V. RaJAMANNAR, Chief Justice AND Mr. Justice PANCHAPA= 
KESA AYYAR. 


East India Industries (Madras) Ltd. .. Appellants* 
De 
The Industrial Tribunal, Fort St. George, Madras and another.* Respondents. 


Constitution of India (1950), Article 19 (1) (g)—Reinstatement of a worker by the industrial tribunal under- 
the Industrial Disputes Act (XIV of 1947)—H infringes on the freedoms guaranteed to a citizen by the Constiu— 
tion. 

It cannot be said that an award directing the reinstatement of a dismissed workman in any way 
curtails the freedom guaranteed to a citizen under Article 19 (1) (g) of the Constitution. The right 
of the employer to carry on his business as such is not in any way interfered with by such an award. 
The reinstatement of a worker might be needed to restore industrial peace between the management 
and the employees as a body and would therefore be a reasonable restriction in the interests of the 
general public. : 

Appeal under Clause 15 of Letters Patent against fhe order of the Honourable 
Mr. Justice Rajagopala Ayyangar, dated 8th March, 1954 and made in the exercise 
of Special Original Jurisdiction in W.P. No. 836 of 1951, on the file of the High 
Court of Madras a Petition presented to the High Court for issue of a writ of cer- 
iiorari calling for the records relating to the Industrial Dispute in I.D. No. 7-A 
of 1951 on the file of the Industrial Tribunal, Madras, the 1st Respondent herein 
and to quash the award passed therein. 


M. K. Nambiar for R. Vatdyanathan for Appellants. 


S. Mohankumaramangalam and V. Srinivasan for the Government Pleader (C.. 
A. Vatdtalingam) for Respondents. 

The Judgment of the Court was delivered by 

Rajamannar, C.7.—This appeal against the judgment cf Rajagopala Ayyangar, J., 
arises out of a reference by the Government to the Industrial Tribunal, Madras, for 
adjudication of a dispute between the workers and the management of the East India 
Industries (Madras) Ltd., in respect of the discharge of one A. K. Gopal. Gopal 
was a time-keeper in the company’s factory till 6th March, 1951, when he was trans- 
ferred to the*Stores Department. He apparently took this transfer as a de-promotion 
and enquired from the Management on what ground he had been ‘thus punished.. 





1. (1953) 2 MLL.J. 478. 
* W.A. Nos. 88 and 89 of 1954. 5th November, 1954. 
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The management replied that the transfer did not involve any de-promotion. On 
the allegation that Gopal refused to do the new work assigned to him, the Manage- 
ment dismissed him by their order, dated 14th March, 1951. The General Industrial 
Workers’ Union of Workers in the establishment of the Company, raised a dispute 
regarding the justification of the dismissal of Gopal. It was suggested that the dis- 
issal was due to the fact thac he was the Secretary of the Union. It was this 
dispute that was referred by the Government for adjudication to the Industrial 
Tribunal, Madras. On an enquiry, the Industrial Tribunal held that Gopal 
was not discharged for any just or sufficient reasons or in a valid manner and that 
he should be reinstated and all arrears of wages, allowances, etc., due to him should 
be paid. On these findings, the Tribunal passed an award on 13th November, 
1951, directing the Management to reinstate the employee, A. K. Gopal, in the 
position occupied by him, on 14th March, 1951, and to pay him all the arrears of 
salary and allowances due to him till the date of reinstatement. This award was 
duly published by the Government in the Fort St. George Gazette. The Manage- 
ment of the Company thereupon filed a Writ Petition No. 836 of 1951, praying that 
the records before the Industrial Tribunal on the above reference may be called 
for and the award passed therein may be quashed. 


Before Rajagopala Ayyangar, J., three contentions were raised by Mr. M. K. 
Nambiar, namely, (1) that Gopal was not a “ workman ”, within the meaning of 
the Industrial Disputes Act and consequently the reference by the Government was 
invalid, (2) that the direction to reinstate Gopal was beyond the powers of the 
Tribunal, and (3) that if the Tribunal had such power, the reinstatement would 
infringe on the fundamental right guaranteed under Article 19 (1) (g) of the Con- 
stitution and could not be deemed to be a reasonable restriction in the interests 
of the public within the meaning of Article 19 (6). The learned Judge overruled 
all the three contentions and dismissed the Writ Petition. Hence the appeal. 


Before us, Mr. M. K. Nambiar, learned counsel fer the appellant, did not 
press again the first contention that Gopal was not a “ workman ” within the meaning 
of the Industrial Disputes Act. The second contention is, in our opinion, no longer 
open to him in view of the decision of this Court in Bhaktavatsalu Naidu v. Chrome 
Leather Co.1 and the decision of the Federal Court in Western India Automobile Associa- 
tion v. Industrial Tribunal, Bombay®, which affirmed the decision of a Division Bench. 
of the Bombay High Court. 


Weare left with the third contention based on the provisions of the Constitution.. 
A preliminary objection was raised on behalf of the workmen that the company was 
not entitled to the benefits of the fundamental rights guaranteed by Article 19, 
because the Cumpany would not be a “ citizen ” within the meaning of the Constitu- 
tion. In the opinion of Rajagopala Ayyangar, J., this abjection was well founded 
because a limited liability company would not be a “ citizen ” within the meaning 
of the Constitution and therefore could not claim the benefit of the freedoms 
enumerated in Article 19. It is not necessary to deal with this point, as in our opi- 
nion, the appellant must fail even assuming that Article 19 can be applied to a 
Company. 

In ihe first place, we are not convinced that an award directing the reinstate- 
ment of adismissed workman in any way curtails the freedom guaranteed to a citizen 
under Article 19 (1) (g) of the Constitution. The appellant’s right to carry on their 
business as such is not in any way interfered with by such an award. When a 
dismissed workman challenges the validity of the dismissal and the matter is adjudi- 
cated upon by an Industrial Tribunal and the Tribunal arrives at the conclusion 
that the dismissal was not valid, the position is that the workman must be deemed 
never to have been dismissed at all and so continues in service. It may be that an. 
ordinary Court of law would only award damages to tħe dismissed workman. But 
nothing prevents the Tribunal from giving the alternative relief of a declaration. 


pern e a a 


1. (1949) 1 M.L.J. 119 at 125. 1949 F.C.R. 321. 
2. I.L.R. (1949) Bom. 686 : (1949) F.L.J. 154: 
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that the dismissal was wrongful and the consequential relief that be be continued 
in service. The argument on behalf of the employer usually is that he cannot be 
compelled to employ any one against his will. But the proper way of looking at it 
is that an employer is not allowed to terminate the services of a workman except in ae 
lawful manner. The following observations of Mahajan, J., as he then was, in 
Western India Automobile Association v. Industrial Tribunal, Bombay!, are apposite in 
this connection :— 

“ This relief of reinstatement is on the same footing as a relief of restitution. Restitution can 
be granted in integrum in certain cases. All that is required is that the ex-employee should be res- 
tored to his previous position so far as capacity, status and emoluments are concerned and there js 
nothing extraordinary in such restoration being ordered when considered necessary in the interests 
of peaceful settlement of industrial disputes. “Adjudication does not, in our opinion, mean adjudica- 
tion according to the strict law of master and servant. The award of the Tribunal may contain 
pore for settlement of a dispute which no Court could order if it was bound by ordinary law, 

ut the Tribunal is not fettered in any way by these limitations.” 


Even on the assumption that a direction to reinstate a dismissed workman in- 
fringes the freedom to carry on business, there can be no doubt that it would be a 
reasonable restriction on the exercise of the right in the interests of the general 
public. In Indian Metal and Metallurgical Corporation v. Industrial Tribunal?, it was 
pointed out by a Division Bench of which one of us was a member, that the right 
conferred by Article 1g (1) (g) to carry on business is not absolute, that the State 
has got the right to regulate any business and that in the interests of a large section 
of the public, namely, industrial workers, the Legislature may provide, whether 
directly or indirectly, through administrative bodies for the fixing of reasonable 
and adequate wages and generally regulate the conditions of service. It was said 

ee 


“In the absence of a guarantee of the freedom of contract, we do not think it unreasonable to 
presume that the freedom of contract can, to a certain extent, be curtailed if such curtat]ment is rea- 
sonable and in the general interests of the general public. This may be necessary in regard to 
the relationship between the employer and employees in a large industrial concern, where it is clear 
that the contracting parties, namely, the employer and the employee do not stand on the same level.” 


In Dindigul Skin Merchants Association v. Industrial Tribunal®, Subba Rao, J., as he 
then was, followed this decision. He found it impossible to hold that legislation 
in India to bring about harmonious relationship between the employers and the 
employees in the interests of industrial peace is an unreasonable restriction upon 
the fundamental right guaranteed under Article 19 (1) (g) of the Constitution. 
Indeed, according to him, the Industrial Disputes Act, by providing a machinery 
to smoothen out the disputes between the employers and employees enabled the 
‘employer to carry on his trade or business more effectively than otherwise he could 
do. (Vide also the observations of Venkatarama Ayyar, J., in Santhanakrishna Odayar 
v. Vatthilingam*, where he refers to labour laws which provide not merely minimum 
wages for labourers but also for their reinstatement in cases of improper dismissal.) 


Mr. M. K. Nambiar, learned counsel for the appellants, relied on two deci- 
sions of the Supreme Court of the United States. But these decisions are of no 
assistance to us, as they are as much based on the conception of freedom of contract 
guaranteed to the citizens of the States as on the right to carry on business. In 
Adair v. United Staies®, a law which made it a criminal offence for an officer of an 
inter-State carrier to discharge an employee from service because of his membership in 
a labour organisation, was struck down as inconsistent with the Constitution, because 
the provision was an invasion of the personal liberty as well as the right of property 
guaranteed by the Fifth Amendment. 

Harlan, J., said :— 

“Such liberty and right embrace the right to make contracts for the purchase of the labour of 
others and equally the right to make contracts for the sale of one’s own labour.” 
, The following citation was made from Lochner v. New York® : 





1. I.L.R. (1949) Bom. 686: (1948) F.L.J. 4. (1953) 2 M.L.J. 325 at 335. 


* 154: (1949) F.C.R. gar. 5. 52 Law. Ed. 436. 
2. Ga 1 M.L.J. 481. 6. 49 Law. Ed. 937. 


8. (1952) 2 M.L.J. sua. 
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“The general right to make a contract in relation to his business is part of the liberty of the in- 
dividual protected by the Fourteenth Amendment of the Federal Constitution............ The right 
to purchase or to sell labour is part of the liberty protected by this Amendment, unless there are cir- 
cumstances which exclude the right.” 


‘In Coopage v. Kansas1, the same principle was enunciated. A similar piece of 
Jegisl@iion was impugned in that case, and the Court observed :— 

“If freedom of contract is to be preserved an employer must beleft at liberty to decide for him- 
‘self whether such membership (of a labour organisation) by his employee is consistent with the 
satisfactory performance of the duties of the employment.” 
It is interesting to notice the Court expressing the following opinion, when pressed 
with the inequalities between the employer and employee :— 

“ No doubt, wherever, the right of private property exists, there must and will be inequalities 
-of fortune ; and thus it naturally happens that parties negotiating about a contract are not equally 
unhampered by circumstances. ‘This applies to all contracts, and not pana to that between , 
employer and employee............ And, since it is self-evident that, unless things are held in 
‘common, some persons must have more property than others, it is from the nature of things impossi- 
dle to uphold freedom of contract and the right of private property without at the same time recog- 
ae as legitimate those inequalities of fortune that are the necessary result of the exercise of those 
Tig ts.” 
"This view is obviously opposed to the fundamental principles on which our Constitu- 
tion is based. i 


We are in entire agreement with the opinion of Rajagopala Ayyangar, J-, 
that the reinstatement of a worker might be needed to restore industrial peace 
between the management and the employees as a body ; and would therefore be a 
zeasonable restriction in the interests of the general public. 


In this view, it is unnecessary to deal with the question whether the award of 
the Tribunal is a law within sub-clause (3) of Article 13 of the Constitution. The 
appeal fails andsis dismissed with costs (Rs. 200). 

W.A. No. 89 of 1954. 


No separate arguments were addressed in this appeal, which is also dismissed. 
‘No costs. 


K.S. ——— Appeals dismissed. 
IN THE HIGH COURT OF JUDICATURE AT MADRAS. 
PRESENT :—MR. JusTICE BALAKRISHNA AYYAR. 


K. Sankaran Nair and others .. Pettttoners*® 
D. 
Nellecheri Govindan Nambiar and others .. Respondents. 
Gonstitution of India (1950), Article 19 (1) (£)—Scheme framed by Hindu Religious Endowments Board 
and ified by District Court—Scheme in effect reducing hereditary trustees to the position of mere dummies offends 


against Article 19 (1) (f) of the Constitution guaranteeing right to property. 

Hereditary trusteeship is property within the meaning of Article 19 (1) (f) of the Constitution 
and if there is an encroachment of the rights of citizens as hereditary trustees to manage a temple, 
they can be granted appropriate relief. Where a scheme framed by the Hindu Religious Endowments 
Board and modified by the District Court reduces the hereditary trustees to the position of dummies 
the provisions of such a scheme are void under Article 19 (1) (f) of the Constitution. Where all 
the provisions in a scheme form one integrated whole it is not possible to indicate the provisions which 
are peasant to Article 19 (1) (f) and those which are not. The whole scheme must be 
remodelled. 


Narayanan Nambudripad v. The State of Madras, (1953) 2 M.L.J. 713, relied on. 


Petition under Article 226 of the Constitution of India praying that in the cir- 
‘cumstances stated in the affidavit filed therewith the High Court will be pleased to 
issue a writ of prohibition or other appropriate writ or order against respondents 
1 and 3 herein prohibiting them from enforcing against the petitioners the provisions 
of the scheme Exhibit A, framed by the Hindu Religfous Endowmehts Board as 
modified by the order of the District Judge of North Malabar by order, dated 





I. 59 Law. Ed. 441. 
* W.P. No. 1066 of 1953. ° 5th August, 1954. 
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26th March, 1949, in O.P. No. 2 of 1949 and particularly the exercise of the 
powers of management of the Tricharamanna temple by the Ist respondent. 


V. P. Gopalan Nambiar and P. C. Balakrishna Menon for Petitioners. 


A. Achuthan Nambiar and P. Bhaskara Menon and the Special Government Pleader 
(V. V. Raghavan) for Respondents. j 


The Court made the following 


ORDER.—Prior to 1934, the Tricharamanna temple in Kottayam taluk,. 
North Malabar, was being managed by certain hereditary trustees. In the year 
1934 the Hindu Religious Endowments Board framed a scheme for the adminis- 
tration of the temple and its properties. With certain modifications effected in 
1945, the scheme was in operation till 1949, when the scheme was further modified. 
by the District Court. The present peiition has been filed to issue a writ prohi- 
biting the Commissioner of the Hindu Religious Endowments Board and two other 
respondents from enforcing against the peiitioners the provisions of the scheme 
framed by the District Court, on the ground that they offend against Article 19 
(1) (f) of the Constituiion. The complaint is that the scheme infringes the funda- 
mental rights to property of the petitioners. 


An examination of the provisions of the scheme shows that this complaint 
is well founded. Paragraph 4 of the scheme requires the administration of the 
affairs of the temple to be conducted by a paid manager appointed by the Board. 
It will be noticed that the hereditary trusiees have no voice in the appointment 
of the manager. The terms of his service are to be governed by the rules framed 
by the Board. The hereditary trustees have practically no control over him. 
Paragraph 6 of the scheme provides that the trustees shall elect one of themselves 
to be the President and another as Vice-President. The President shall take the 
chair at all meetings and in his absence the Vice-President. It*is noticed that 
neither the President nor the Vice-President has any powers worth mentioning. 
The manager is also to be a member of the Board of Trustees and he is entitled 
to be present at the meetings and to vote. If in his opinion a resolution passed. 
by the trustees prejudicially affects the interests of the temple, and if he has expressed. 
his dissent at the meeting, he is entitled to intimate his dissent to the Board. In 
other words, this provision gives room to the manager to bypass the hereditary 
trustees whenever he deems fit. All the moneys of the temple are to be in the hands 
of the manager. There is no doubt a direction that he should place all accounts 
before the trustees at every meeting and make them available for their inspection. 
The manager is entitled to represent the temple in all its proceedings civil, criminal 
and revenue except in cases where by a 3/4 majority his own conduct is in question. 
The temple servants are placed under the control and supervision of the manager. 
The most important event in connection wi.h the temple is a festival of four weeks 
duration. One month before the beginning of the festival the trustees are required 
to submit to the Board a special budget for its sanction. No expenditure which is 
not sanctioned by the Board may be incurred for the festival. To cap all this 
paragraph 34 of the scheme says that the Board shall have power to issue directions 
regarding the internal management of the temple from time to time. 


A scrutiny of the scheme makes it plain that the hereditary trustees are reduced 
to the position of dummies. They are shorn of all their rights and powers and 
dignities. They are left only with the doub:ful honour of describing themselves. 
as trus:ees of the institution. In K. M. Narayanan Nambudiripad and others v. The 
State of Madras}, it is clearly stated that hereditary trusteeship is property within 
the meaning of Article 19 (1) (f) of the Constitution and if there is an encroach- 
ment of the rights of the petitioners as hereditary trustees, they can be granted 
appropriate relief. The scheme which was impeached in the above case and the 
scheme which is impeached before me are drawn up more or less on the same model. 
Dealing with the schemes, the Court observed in K. M. Narayanan Nambudripad 
and others v, The State of Madras? as follows :— 
ane ee UUU 


I. (1953) 2 M.L.J. 699. 2. (1953) 2 M.L.J. 699 at 713. 
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“ Tn the result, we must hold that the provisions in the scheme in so far as they encroach upon the 
rights of the petitioners as hereditary trustees are void under Article 19 (1) (f) of the Constitution.” 
At one stage of the arguments it was suggested to me that I might indicate 
the provisions of the scheme which are repugnant to Article 19 (1) (f) of the 

nstitution and those which are not. But this is not possible since all the provi- 
sions #1 the scheme form one integrated whole and pieces cannot be taken out of 
it. The whole scheme must be remodelled. 


It was contended on behalf of the Commissioner, Hindu Religious Endowments 
Board that the scheme framed by the Board contains the following clause :— 

“ The decree will provide that on application to the Board (sic) or the Court with notce to all 
parties these rules can be further modified on due and sufficient cause shown.”’ 

The petitioners, it was said, can utilise the above provision and apply for the 
modification of the scheme. No doubi the existence of an alternative remedy 
will very often dissuade this Court from granting an application for a writ. But 
this is a matter of discretion and the Court is not bound to refuse a writ merely 
because an alternative remedy exists. ‘This has been held in the case referred to 
above and also in other cases since decided. 


As it is not possible to salvage any part of the scheme, the whole of it must 
be set aside. A writ will issue to that effect. The petitioners will get their costs 
from the grd respondent. Advocate’s fee Rs. 150. 


K.S. : Petition allowed. 


———a 


IN THE HIGH COURT OF JUDICATURE AT MADRAS. 
° PRESENT :—MR. JUSTICE KrisHNnaswAmi NAYUDU. 


d 
Kuppuswami Vanniar .. Appellant. * 

Provincial Insolvency Act (V of 1920), section 75—Sub-Court vested with concurrent insolvency jurisdiction 
with District Court—Order of Sub-Court confirming of Official Recewer rejecting claim of a creattor—Appeal 
lies to District Court and not to High Court—As appeal les to District Court there is no right of appeal or rension 

to High Court. 


Where a Sub-Court on appeal confirmed the order of the Official Receiver rejecting the claim 
preferred by a creditor and the creditor filed a Civil Miscellaneous Appeal and Civil Revision Peti- 
tion in the High Court purporting to be under sections 75 (3) and 75 (1) of the Provincial Insolvency 
Act respectively, 


Held: The mere vesting of concurrent insolvency jurisdiction in the Subordinate Court does 
not make the Court cease to be subordinate to the District Court and an appeal lies to the District 
Court. As an appeal lies to the District Court a revision does not lie to the Tigh Court. 

Pedda Iswara Reddy, (1948) 1 MLL.J. 310, relied on. 

Digendra Chandra Basak v. Ramani Mohan Goswami, (1918) 48 I.C. 333, distinguished. 


- Appeal sought to be preferred against the order of the Court of the Subordinate 
Judge of Mayuram, dated 19th July, 1954 and made in I.A. No. 53 of 1954 in I.P. 
No. 1 of 1951. 


O. Radhakrishnan for Appellant. 

The Court made the following 

OrvER.—This appeal sought to be filed is against the order of the Subordinate 
Judge of Mayuram in I.A. No. 53 of 1954 in I.P. No. 1 of 1951. The appellant 
is the legal representative of one Ponnuswami Vanniar, who claims to be a creditor 
of the insolvent. The creditor preferred a claim before the Official Receiver, 
which was rejected by his order, dated 23rd September, 1953. An appeal was 
preferred before the Sub-Court and it was rejected confirming the order of the 
Official Receiver. The creditor now files a Civil Miscellaneous Appeal and a 
Civil Revision Petition purporting to be under sections 75 (3) and 75 (1) of the 
Provincial Insolvency Act respeciively. és 








* S.R. Nos. 36313 and 36520 of 1954. i e 6th September, 1954. 
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The right of appeal and revision is dealt with under section 75 of the Act and. 
under section 75 (1) : 


“ The debtor, any creditor, the receiver or any other person aggrieved by a decision come to 
or an order made in the exercise of insolvency jurisdiction by a Court subordinate to a District Court 
may appeal to the District Court, and the order of the District Court upon such appeal shall be final.” 


@ 
Under the Proviso a right of revision is given to the High Court against any 
order made in any seal decided by the District Court. Further an appeal is 
provided under any of the grounds mentioned in sub-section (1) of section 100, 
Civil Procedure Code, 1.¢., a Second Appeal is provided if the order that is appealed. 
against is an order under section 4 passed in appeal by a District Court from a 
decision of the Subordinate Court. 


It 1s contended that an appeal lies to the High Court directly under section 
75 (3) of the Act. Section 75 (3) provides that any person aggrieved by any other 
order made by a District Court against orders other than under section 75 (2) and 
passed otherwise than in appeal from an order of the Subordinate Court may appeal 
to the High Court by leave of the District Court or of the High Court. The answer 
to this contention is that the order which is now sought to be appealed against is 
not an order of the District Court, but one made by the Subordinate Judge’s Court. 
It is argued that though under section 3 the District Courts are vested with insol- 
vency jurisdiction by virtue of a notification in the Official Gazette, the Provincial 
Government having conferred on the Subordinte Judge’s Court.at Mayuram with 
insolvency jurisdiction, such jurisdiction being concurrent with the Dis:rict Court, 
the Subordinate Judge’s Court, while exercising its insolvency jurisdiciion, ceases 
to be subordinate to the District Court. I am unable to appreciate this contention. 
The mere vesting of concurrent jurisdiction in the Subordinate Court does not 
make the Court cease to be subordinate to the District Court. p support of this 
contention reliance was placed on a decision of the Calcutta High Court in Digendra 
Chandra Basak v. Ramani Mohan Goswami! which, it may be observed, is a decision 
on a totally different set of facts. In that case on a report by the Official Receiver 
against the insolvent, the Subordinate Judge refused to interfere and punish the 
insolvent under section 43 (2) of Act III of 1907. There was an appeal to the 
District Court and the District Court interfered and punished the insolvent. The 
insolvent appealed to the High Court and the question was wheiher an appeal 
lay to the High Court. The view taken was that such an appeal lay, for the reason. 
that the proceeding under section 43 (2) was in the nature of a criminal proceeding 
and also that the District Court could not be held to have acted in the exercise 
of its appellate jurisdiction but of its original jurisdiction. On both the grounds 
it was found that an appeal lay to the High Court, as no appeal lay io the District 
Court in the circumstances. ‘The order which is now sought to be appealed against 
is made under section 68 of the Act where the Court has confirmed the decision 
of the Official Receiver in respect of the appellant’s claim and there can be no doubt 
that such an order is a decision come to and made in the exercise of the insolvency 
jurisdiction by the Subordinate Judge’s Court and the Subordinate Judge’s Court . 
not ceasing to be subordinate to the District Court by having vested in it insolvency 
jurisdiction concurrent with the District Court, a right of appeal is provided under 
seciion 75 (1). The appellant has therefore no right of appeal to the High Court 
and I do not see how any such appeal could lie under section 75 (3) as obviously 
this is not an order by the District Court, but only by a Subordinate Judge’s Court. 
I agree with the objection raised by the office as regards the maintainability of 
either the Civil Miscellaneous Appeal or the Civil Revision Petition. In support 
of the view I have taken there is the decision of a Bench of this Court in Pedda 
Iswara Reddy, In re*, which says that once a decision is come to, or an order has 
been made within the meaying of section 75 (1) of the Provincial Insolvency Act, 
revisions against those orders to the High Court would be incompetent inasmuch as. 
appeals lie to the District Court. The proper remedy of the appellant will be to 
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file the appeal in the District Court and not in the High Court. The papers will 
be returned to the advocate for presentation before that Court. 


K.S. Papeis returned for presentation to 


| — proper Court. 
á [FULL BENCH.] 
IN THE HIGH COURT OF JUDICATURE AT MADRAS. 


PRESENT :—MR. P. V. RAJAMANNAR, Chief Justice, MR. JUSTICE KRISHNASWAMI 
NayupuU AND MR. Justice RAJAGOPALA AYYANGAR. 


Kodia Goundar and another .. Appellants* 
V. ; 
Velandi Goundar and others .. Respondents. 


Civil Procedure Code (V of 1908), Order 1, rule 8—Nature and scope of a representative suit—Decree im 
a sutt insiztuted in a representative capacity—Executability against persons who are not eo nomine partes to the 
decres—Nature of a decree in such a suit—Fresh suit tf barred under section 47, Civil Procedure Code—Claim 
Jor damages—If a representative action could lie. 

Order 1, rule 8, Civil Procedure Code, i down the conditions necessary for bringing a repre- 
sentative suit on behalf of or against persons having a common interest. To render a decree in a 
representative suit to have binding force on the class of persons who are sought to be bound by it,. 
the procedure laid down in Order 1, rule 8, has to be strictly followed. A decree obtained in such 
a suit will be binding as res judicata on all members that belong to the class who are sought to be re- 
presented as provided in Explanation VI to section 11, Civil Procedure Code. 

On the plain language of Order 1, rule 8, Civil Procedure Code, the principal requirement to. 
bring a suit within that rule is the sameness of interest of the numerous persons on whose behalf or- 
for whose benefit the suit is instituted and if that requirement is satisfied, and provided the other 
condition as to notice is also satisfied, there isno reason why such a representative suit should not be 
allowed. The interest must be common to them all or they must have a common grievance,, 
which they seek to get redressed. Community of interest is essential and it 1s a condition prece- 
dent for brirfging a representative swt. The right or claim which they seek to establish in the- 
suit must be one which is common to them all and each individual among the body of persons 
must be interested in the litigation. 


Katha Pilla: v. Kanakasundaram Pillai, (1918) 45 I.C. 423; Narayana Mudali v. Peria Kalathi, (1939) 
2 M.L. J. 296; Ratnaswami v. Prince of Arcot’s oor ee a (1938) 2 MLL.J. 148: LL.R. (1938) Mad. 
1094 and a Naicker v. Kuppuswami Pillai, (1951) 2 M.L.J. 564, referred. 

ne 


The object for which this provision is enacted 1s really to facilitate the decision of questions in 
which a large body of persons are interested without recourse to the ordinary procedure. The nature 
of the claim, whether ıt is a suit for a declaration of a right, or an injunction or an action for money 
on contract or on tort, is not very material in considering whether a suit should be filed under the- 
stipulated procedure of Order 1, rule 8, Civil Procedure Code. Whatever the law in England and. 
the interpretation placed on the terms of Order 16, rule 9 of the Supreme Court Rules by the Judges 
there (corresponding: to Order 1, rule 8, Civil Procedure Code) in India where rights of commu- 
nities to own property is recognised, it is necessary that Order 1, rule 8, Civil Procedure Code,. 
should receive an interpretation to serve the practical needs of the situation. 

The principle that a decree for injunction cannot be executed so as to render those who are not. 
eo nomine defendants liable for disobedience of the decree is based on sound and equitable grounds. 
To entitle a decree-holder in a representative suit to proceed against persons who are not parties on 
record, the injunction must be revived against them, which must be by a separate suit and in such a 
suit an opportunity will be afforded to them to raise appropriate defences. As they are not bound 
to obey the decree personally it is obvious that they cannot be held liable for any wilful disobedience 
of such a decree The result 1s that not only could there be no execution but there could be no appli-- 
cation under Order g9, rule 2, Civil Procedure Code, or under any other provision of law for proceed- 
ing against those persons for such disobedience by way of contempt. 

The ‘ party to the suit’ referred to in section 47 of the Code of Civil Procedure refers only to- 
parties impleaded eo nomine to the suit. The others who are not brought on record can only be deemed 
to be parties and will not be parties as such, Section 47 cannot therefore be a bar to a fresh suit 
against the parties who may be deemed to be bound by a decree obtained in a representative capacity.. 
Any question arising between a party to such a suit and persons who are not parties is not a matter- 
which can be decided only in execution and could be decided in a separate suit. 


On a consideration of the relevant provisions of the Code it is clear that there can be no execu-- 
tion of a decree against persons who are not impleaded as defendants even though they were sought 
to be represented by the defendants on record by reason of the pgocedure in Order,1, rule 8 of the- 
Code having been followed. 





*C.R.P. No. 417 of 1950. 24th September, 1954. 
L.P.A. No. 3 of 1950. 
S.A. No. 1838 of 1950. ' ° 
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Sadagopachari v. Kiishnamachari, (1889) I.L.R. 12 Mad. 356 ; Srinivasa Aiyangar v. Arayar 
Srinivasa Atyangar, (1910) 20 M.L.J. 546: I.L.R. 93 Mad. 483 ; Sahib Thambi v. Hamed, (1911) 22 
M.L.J. 109: I.L.R. 36 Mad. 414 ; Nandaramdas v. Zulika Bilt, (1943) 2 M.L.J.1: I-L.R. (1944) 
Mad. 133, referred and followed. . 

Waryam Singha v. Sher Singh, A.I.R. 1942 Lah. 136 and Harischandra Khanderao v. A. S. Craig 
I.L.R. (1942) Bom. 504: A.I.R. 1942 Bom. 136, differed. 

There is nothing in the language of Order 1, rule 8, Civil Procedure Code, to exclude from 
its scope suits on behalf of a public body for damages occasioned by misappropriation of or injury 
to communal property. A suit for recovery of a sum of money alleged to be the loss caused to the 
entire body of nanja ayacutdars of a village whom the plaintiffs represented is maintainable under 
Order 1, rule 8, Civil Procedure Code and the fact that the suit is one for damages does not take it 
away from the scope of the provision. 

Appeal under clause 15 of the Letters Patent against the order of the 
Hon’ble Mr. Justice Panchapakesa Sastri, dated grd February, 1950 and made in 
A.A.O. No. 488 of 1947 (A.S. No. 21 of 1947, Sub-Court, Dindigul, E.P. No. 236 
of 1946 in O.S. No. 681 of 1925, District Munsif’s Court, Periyakulam). 


T. P. Gopalakrishnan for Appellant in L.P.A. No. 69 of 1950. 
. V. V. Raghavan and T. R. Ramachandran for Respondents in L.P.A. No. 69 of 
1950. 
T. R. Srinivasan and S. Gopalaratnam for Petitioner in C.R.P. No, 417 of 1948 
and for Appellant in S.A. No. 1838 of 1950. 


C. Natarajan and K. Dasarathi for Respondents in S.A. No. 1838 of 1950. 


The judgment of the Court was delivered by 

Krishnaswami Nayudu, 7.—The common questions that arise for consideration 
in these matters relate to the executability of a decree obtained in a representative 
suit instituted under Order 1, rule 8, Civil Procedure Code, against persons, who 
are not eo nomine parties to the decree and whether a representative action can lie 
in respect of a claim fo. damages. 

The appellants in L.P.A. No. 69 of 1950 as representatives of the ryots of 
Kothapatti village instituted O.S. No. 681 of 1925 on the file of the District Munsif’s 
Court, Periyakulam, against the defendants as representatives of the ryois of Kadir- 
narasingapuram hamlet of Kothapatti. ‘The suit was dismissed. In appeal A.S. 
No. 82 of 1927, the Subordinate Judge granted a decree on 1gih August, 1929, 
declaring that the Kothapatti ryots are entitled to irrigate their lands .hrough a 
particular sluice for two days and issuing a permanent injunction resiraining the 
Kadirnarasingapuram ryots from closing the sluice during the said two days and 
from otherwise preventing the Kothapatti ryots taking water to their lands from 
the said sluice. Theappellants as plaintiffs in thesaidsuzt filed anexecucion peti ion, 
No. 236 of 1946 praying for impleading respondents 4 to 13 as defendanis and asking 
for an order of attachment of their properties and for committing them for comempt 
to civil jail for disobedience of order of injunction. Respondenis 4 10 13 contended 
that the decree could not be executed against them as they were no. parties 10 ihe 
suit. The trial Court accepting their contention rejected the execu‘lon petition. 
In appeal the learned Subordinate Judge held that the decree was executable and 
in Second Appeal Panchapakesa Sastry, J., reversed the decision of the appellate 
‘Court upholding the contention of che respondents 4 to 13 that the decree was not 
executable against them. The learned Judge however granted leave 1c appeal. 


In C.R.P. No. 417 of 1948 the petitioners who are the plaintiffs in O.S. No. 81 
of 1935 on the file of the District Munsif’s Court, Vridhachalam, ob:ained a decree 
on 4th August, 1936, in a representative capacity on behalf of the villagers of ‘Thee- 
valur against the Adi-Dravidas of Theevalur cheri and had their righis ta fishery 
and grass produce in the village tank declared and obtained also an order of injunc- 
tion restraining the Adi-Dsavidas of Theevalur cheri from interfering with ihe 
right of the plaintiffs to fishery and Jong grass produce in the suit tank. On ihe 
ground of alleged violation of the terms of the decree they filed M.P. No. 178 of 
1946 under Order 39, rule 2, against the respondents for punishing :hem by com- 
‘mitting them to jail for disobedience of the order of permanent injunction. Here 
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again, the respondents contended that as they were not parties to the suit in which 
the decree was obtained they were not liable to be proceeded against for any dis- 
‘obedience of the decree which contention was accepted by the lower appellate 


Gourt. 


Tħe point for determination is as to whether the decree for injunction could 
þe enforced against the respondents who are not eo nomine parties to the suit or to the 
‘decree. Order 1, rule 8, Civil Procedure Code, lays down the conditions necessary 
for bringing a representative suit on behalf of or against persons having a common 
interest. To render a decree in a representative suit to have binding force on the 
‘class of persons who are sought to be bound by it, the procedure laid down in 
Order 1, rule 8, has to be strictly followed. A decree obtained in a suit instituted 
in accordance with the provisions of Order 1, rule 8, will be binding as res judicata 
‘on all the members that belong to the class who are sought to be represented. ‘That 
a decree obtained in such a suit will be binding on the entire class of persons is 
‘evident from Explanation VI to section 11, Civil Procedure Code. Explanation VI 
is as follows : 

“ Where persons litigate bona fide in respect of a public right or of a private right claimed in com- 

mon for themselves and others all persons interested in such right shall, for the purposes of this section, 
be deemed to claim under the persons so litigating.” 
The decision in a representative suit on any issue will if the question is raised 
in any subsequent proceedings be binding not only on the parties but also on all the 
‘persons interested in such right and who were constructively represented in the 
previous litigation. Such a result would depend not only on the requirements 
of section 11, Civil Procedure Code, being satisfied, but it must be shown that the 
persons who represented the others conducted the litigation bona fide. 


It is urfed that the suit in the present case must be deemed to be against the 
entire residents of the Kadinarasingapuram village though only some of their 
representatives were made parties to the suit and that the suit as well as the decree 
passed therein must be deemed to have been passed not only as against the persons 
who are on record, but against the larger body of persons whom the parties on record 
represented by virtue of the order obtained under Order 1, rule 8, Civil Procedtre 
‘Code. There can be no doubt that the defendants who were impleaded in the 
suits, represented a larger bady of persons on whose behalf they were sued, in which 
case the decree will be binding on the entire body of villagers by operation of the 
principle of res judicata as enacted in section 11, Explanation VI. ‘The mere fact that 
such a decree would be binding as res judicata on others who were sought to be 
represented cannot make such a decree enforceable as and by way of execution or 
‘otherwise. 


It is further urged that since the non-compliance with the decree is a matter 
which arises out of the decree it is a matter for determination only by the executing 
‘Court and not by a separate suit by reason of section 47, Civil Procedure Code. 
‘Section 47 provides : 

“ All questions arising between the parties to the suit in which the decree was passed, or their 
representatives and relating to the execution, discharge or satisfifaction of the decree shall be deter- 
‘mined by the Court executing the decree and not by a separate suit.” 

But the question is whether the respondents could be said to be parties to the 
suit. However much the defendants in the action represented the respondents, 
the parties to the suit could only be the defendants who were impleaded and not 
others as the respondent’s names did not appear as parties. Order 1, rule 8, 
oe (2), provides that 

“any person on whose behalf or for whose benefit a suit is instituted or defended under aise 
rule (1) may apply to the Court to be made a party to such suit ’s R 
Notwithstanding the representative character of the defendants already on 
record, it would be open to any one belonging to* that class of persons to apply 
to be made a party to the suit. A “ party” to such a suit is therefore one who is 
dmpleaded as a party or one who on an application under Order 1, rule 8, sub-rule 


32 
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(2), Civil Procedure Code, is brought on record, that is, one who is eo nomine made 
a party. The others who are not brought on record can be only deemed to be 
parties and will not be parties as such. Section 47, Civil Procedure Code, cannot 
therefore be a bar to a fresh suit against the present respondents since the questign 
for determination is not one that arises as between the parties to the suit. Since 
the respondents could not be held to be parties, there can be no doubt that any 
question arising between a party to the suit and persons who are not parties is not 
a matter which can be determined only in execution and could therefore be 
decided by a separate suit. On a consideration therefore of the relevant provisions 
of the Code, it appears to be clear that there can be no execution of a decree against 
the persons who are not impleaded as defendants, even though they were sought 
to be represented by the defendants on record by reason of the procedure in Order 1, 
rule 8, having been followed. 


In Sadagopachari v. Krishnamachari} a similar question arose. There in a suit 
of 1840, the plaintiffs who were members of the Vadagalai sect obtained against 
the defendants who were members of the Tengalai sect, a decree declaring that 
the defendants were not entitled to instal an image of their saint Manavala Maha- 
muni in a certain temple of the village and directing that the same be removed. 
if it was so installed. Several years later, in 1888, the members of the Vadagalai 
sect, asserting that the members of the Tengalai sect had acted in contravention 
of the decree, filed an execution petition praying that the various members of the 
Tengalai sect be arrested for disobedience of the order of injunction. It was 
held that the decree could not be executed. Muttusami Ayyar and Parker, JJ., 
observed at page 365 as follows : 

“The contention that a few may represent many in a suit when the matter litigated is of common 
interest might support a fresh suit instituted to bring those not named in a writ of injunction within 
its scope, but cannot in our judgment be extended to commitment for con t consequent on the 
breach of the injunction in the case of those who are not named in the writ and who are not then in 
existence unless and until the injunction is revived against them. Nor are we prepared to adopt 
the suggestion of the appellants’ pleader as to the constructive extention of parties to a decree for 
purposes of execution so as to bring under its operation every member of a sect, not only as the sect 
existed when the decree was made, but also as it might exist at any time thereafter and for all time 
to “come inclusive of persons since born and since settled in the village.” 


The principle of this decision was adopted in two later bench decisions, viz., 
in Srinivasa Atpangar v. Arayar Srinivasa Atyangar® and Sahib Thambi v. Hamid, 
In the former case, where again the dispute was between the two sects of Vadagalai 
and ‘Tengalai relating to the Adhyapakam office in a temple, it was held that where- 
a party to a suit is allowed to represent others under section 30, Civil Procedure 
Code, the decree will be binding on those whom he is allowed to represent, but an. 
injunction being personal in its nature where such a party disobeys an injunction 
and is proceeded against in execution for such disobedience an order in such pro- 
ceedings will not be binding on those whom he was allowed to represent in the 
suit. It was observed that part of the decree relating to injunction being personal! 
would only bind the parties and their privies and the right declared in such a suit 
will however be binding on those persons whom the defendants sought to represent, 
in the absence of the adjudication itself being impeached on the ground of fraud. 


A contrary view is found taken in a judgment of a single Judge of the Lahore 
High Court in Waryam Singha v. Sher Singh* where a decree for injunction obtained 
in a representative suit was held executable against defendants who are represented 
by the other persons selected to represent them under Order 1, rule 8. The 
decision in Sadagopachant v. Krishnamachari1 was referred to, but the learned Judge 
contented himself by explaining that the decree in the Madras case was of the 
year 1840, when there was no statutory provision corresponding to Order 1, rule 8,, 
in’force and that the obsefvations of the learned Judges in the Madras case were 
obiter dicta. It was further observed that the whole object of a representative suit 





I. (1889) I.L.R. 12 Mad. 356. 3. (1911) 22 M.L.J. 109: I.L.R. 36 Mad. 414. 
2. a 20 M.L. J. 546 LER. 33 Mad, 483. 4. ees 1942 Lah. 196. 
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of this kind would be defeated if it were held that a decree obtained in such a suit 
could not be executed against any person except the chosen representatives. But 
the serious consequences of a personal decree held to be executable against persons 
who are not parties have also to be envisaged. It may be that the decree might 
have, been obtained at a time when the persons against whom it is sought to be 
executed were never in existence and it may be that in some cases the existence 
of such a decree may not be within the knowledge of these persons and questions 
as to whether the parties litigated bona fide and as to whether the decree was not 
tainted by fraud or collusion are all matters for which opportunity must be given 
to persons, who had no part directly in the litigation, to raise any defences open 
to them. The circumstances that Order 1, rule 8, Civil Procedure Code, was not 
an force in the case in Sadagopachart v. Krishnamachari', is not of any consequence, 
as the suit itself was instituted in a representative capacity against the other sect, 
who were also sued similarly in a representative capacity. 


The observations of Chagla, J., in Harischandra Khanderao v. A. S. Craig*, are 
relied upon to show that such a decree is executable. The question arose in an 
application for leave to sue in a representative capacity under Order 1, rule 8. 
‘The suit was by a person who claimed to be a legal adviser to the defendant society 
and was for the recovery of damages for wrongful termination of his services. The 
trustees of the society were sought to be sued in a representative capacity and leave 
was granted. The defendants applied to have the leave set aside. The plaintiff 
asked for a personal decree against the defendants as representing the society there 
being nothing in the prayer that the decree which the plaintiff might obtain would 
be restricted to the funds of the society in the hands of the defendants, the objection 
to the grant of the leave being based on the ground thar if a decree was passed 
against che defendants on the plaint as it stood, it would be open to the plaintiff 
to execute it’ agaist persons other than those who were on the record of the suit, 
some of them being in no way privy to the contract between the society and the 
plaintiff. This contention found acceptance with the learned Judge and on that 
ground the leave granted was vacated. The view taken by the Madras High Court 
in Sahth Thambi v. Hamid? where it was held that in suits where one person is allowed 
to represent others as defendant in a representative capacity, any decree passed 
binds those others only with respect to the property of those others which he can 
in law represent, and although the party on record eo nomine may be made personally 
liable, no personal decree can be passed against the others, was considered by the 
learned Judge to be contrary to the whole stream of authorities in England. The 
English decisions referred to are Walker v. Sur* and Hardie & Lane v. Chiltern’. 
The point as to whether a decree passed against the defendants in a representative 
capacity could be executed against others not on record did not directly arise for 
consideration in those decisions. But both the cases arose out of applications for 
leave to sue the defendants as representatives of an association under Order 16, 
rule g of the Supreme Court Rules corresponding to Order 1, rule 8, Civil Pro- 
cedure Code and in Walker v. Sur*, Buckley, L.J., while refuging the leave observed 
that if leave was to be granted and decree was to be passed in the suit execution 
could be maintained against all the persons represented and that such a conse- 
quence could be avoided only by refusing leave. 


In Nandaramdas v. Zulika Bibi® the scope of Order 1, rule 8, came to be consi- 
dered and the view taken was that Order 1, rule 8, should not be construed to 
mean that the entire body of persons interested in the litigation are or should be 
deemed to be actually parties to it and that such a construction is to some extent 
negatived by sub-rule (2) which suggests that any person is not a party until the 
Court allows the application and makes him a party. 
ee ee a ee SE a 

Te (889) I.L.R. 12 Mad. 356. 4. L.R. 41974} 2 K.B. 930. 
2. LL.R. (1942) Bom. 504 : A.I.R. 1952 Bom. > L.R. (1928) 1 K.B. 663. 
(1943) 2 M.L.J. 1: I.L.R. (1944) Mad. 


136. , 
3. (1911) 22 M.L.J. 109: LL.R. 36 Mad. 414. 133. ° 
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Whatever may be the view in England as regards the executability of such 
decrees solely founded on the observations of Buckley, L.J., in Walker v. Sur? where, 
however the question did not directly arise, but came to be incidentally considered 
in judging the consequences of giving leave in a money suit against defendants in a 
representative capacity and the difficulties that would arise if the execution of suc 
decrees against persons cther than whom they sought to represent were to be ordered, 
the principle laid down in Sadagopachari v. Krishnamachari*, has been consistently 
followed by our High Court in the later decisions. This principle that a decree 
for injunction cannot be extended so as to render those who are not eo nomine defen- 
dants liable for disobedience of the decree is based on sound and equitable grounds. 
Before any person could be proceeded against personally for disobedience of a decree 
of Court, it must be shown that he was bound personally by the decree and obliged 
to obey such a decree. To entitle the decree-holder therefore to proceed 
against such persons who are not parties on record the injunction must be revived 
against them, which must be by a separate suit and in such a suit an opportunity 
will be afforded to them to raise appropriate defences. Without a revivial therefore 
of the decree for injunction against these other persons, no proceedings in pur- 
suance of the decree could be started against them. If no execution of such a 
decree could be maintained against those persons who are not impleaded as defendants 
on the ground that they are not bound to obey the decree personally it is obvious 
that they cannot be held liable for any wilful disobedience of such a decree. The 
result is that not only could there be no execution but there could be no appli- 
cation under Order 39, rule 2, or under any other provision of law, for proceeding 
against those persons for such disobedience. We are of opinion that the decrees 
for injunction in these cases are neither executable nor enforceable against the 
contesting respondents. 


Second Appeal No. 1836 of 1950 arises out of the dismissal of ©.S. No. 424 
of 1947 on the file of the District Munsif’s Court, Vridhachalam. ‘That was insti- 
tuted by the plaintiffs as the representatives of the nanja ayacutdars of Deevalur 
village against the defendants who are adi-dravidas residing in the said village. 
Basing their claim on the exclusive right to the fish and the long grass produce 
in the suit lake declared in an earlier suit O.S. No. 81 of 1953 filed by the plaintiffs 
as representatives of the nanja ayacutdars of Deevalur for declaration of their right 
and for an injunction, the plaintiffs sought to recover a sum of Rs. 750 as the values 
of the fish and long grass produce removed by the defendants from the Deevalur 
lake contrary to the terms of the decree in O.S. Na. 81 of 1953. The suit was in 
effect for loss caused to the plaintiffs by the defendants interfering with the right 
declared to the plaintiffs in the earlier suit. One of the defences raised was that 
the suit was not maintainable. The trial Court over-ruled the objection and granted. 
a decree for Rs. 525 as damages. In appeal the learned Subordinate Judge upheld 
the objection a held relying on Katha Pillai v. Kanakasundaram Pillai® and Narayana 
Mudali v. Peria Kalathit that the plaintiffs cannot sue for damages in a representative 
capacity. l 

The point for defermination in this appeal is whether a representative suit 
under Order 1, rule 8, could be instituted for recovery of loss and damages which 
the plaintiffs have sustained by reason of the interference with the rights of the 
noe ayacutdars of Deevalur village by the defendants. Order 1, rule 8, provides 

at: 


“ Where there are numerous persons having the same interest in one suit, one or more of such 
persons, may with the permission of the Court, sue or be sued, or may defend, in such suit, on behalf 
of or for the benefit of all persons so interested. But the Court shall in each case give, at the plaintiff’s 
expense, notice of the institution of the suit to all such persons either by personal service, or where- 
from the number of persons or any other cause such service is not reasonably practicable, by public 
advertisement, as the Court in each case may direct.” 


The condition necessary for the maintainability of-a representative suit is 
that the persons on whase behalf the suit is instituted must have the same interest. 
a panne --emen 


I. L.R. (1914) 2 K.B. 930. 3. (1918) 45 I.C. 423. 
«2 (1889) I.L.R. 12 Mad. 356. 4. ea 2 M.L.J. 296. 
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The interest must be common to them all or they must have a common grievance, 
which, they seek to get redressed. Community of interest is therefore essential 
and it is a condition precedent for bringing a representative suit. The right or 
the claim which they seek to establish in the suit must be one which is common. 


. to them all and such individual among the body of persons must be interested in the 


litigafion. 


In Katha Pillai v. Kanakasundaram Pillai}, the suit was instituted by a leading 
mirasdar as trustee in management of certain forest land on behalf of 200 other 
mirasdars against the defendants, a few other mirasdars who were alleged to have 
trespassed into the land and removed forest produce. ‘The reliefs claimed were 
declaration injunction and damages being the value of the produce removed. The 
main contention was that a representative suit could not be brought for damages 
and for this position reliance was placed on Markt v. Knight Steamship Co.*, but 
following the decision in Duke of Bedford v. Ells? that such a relief for damages 
may be combined with other reliefs, leave to sue under Order 1, rule 8, was consi- 
dered to be properly granted. 


In the other case, Narayana Mudali v. Peria Kalathi* the suit was instituted 
by a section of the Sengundar community against the minority of the same com- 
munity for damages for malicious prosecution where the two plaintiffs claimed 
to represent the 17 persons who were impleaded as respondents in the criminal 
proceedings ; but no application under Order 1, rule 8, Civil Procedure Code, 
appears to have been filed and the case proceeded as if the plaintiffs on record 
could bring an action for the damages collectively suffered by the party to which 
they belonged. Objection was raised as to the frame of the suit and such a suit for 
damages in tort was held to be not maintainable, though it was observed that a 
representative suit for damages could be combined with other relief. 


In Ratnaswami v. Prince of Arcot’s Endowments® certain defendants were sued 
under Order 1, rule 8, as representing a large number of villagers holding a tenure 
called Karaiyedu on the ground that they had taken unlawful possession of the 
land and a decree for possession and mesne profits for a consolidated sum was 
passed by the trial Court. In Appeal the decree was confirmed except in so far 
as it pertained to the recovery of mesne profits. While observing that there was 
sufficient community of interest as between the defendants to render Order 1, 
rule 8 applicable, the learned Judges were of the opinion that the lower Court 
was wrong in passing a decree for mesne profits. They further observed at page 
753 * 

“ Though the point is not covered by Indian authority, the law seems quite clear under the cor- 
responding English rule, that the procedure pertaining to representative suits is inapplicable to actions 
of debt, to money claims or to liabilities in contract or in tort.” 

The observations in the English decisions in Hardie & Lane, Lid. v. Chiltern® and 
Walker v. Sur” were relied upon to support their conclusion. 


In Arumugha Naicker v. Kuppuswami Pillai®, Chandra Reddi, J., sitting singly, 
after a review of the English and Indian decisions, bearing on the subject, held 
that a representative action under Order 1, rule 8, Civil Procedure Code, can be 
brought for rendition of accounts by certain members of an unregistered society 
on their own behalf and on behalf of the other members of the society. 


The present is a case where the question is as to whether a representative suit 
on behalf of a large body of persons like the nanja ayacutdars of Deevalur village, 
who claimed to have suffered damages by reason of the interference by the defendants 


' with their exclusive rights to the fish and grass produce, could be brought under 


_ the provisions of Order 1, rule 8, Civil Procedure Code. In the two English deci- 
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sions, Walker v. Surt and Hardie & Lane, Ltd. v. Chiltern?, the defendants were sought 
to be sued as representing a large body of persons. Those cases were not by the 
plaintiffs in a representative capacity, but against defendants who were sought to. 
be sued in a representative capacity, and because of the difficuliies that would 
arise in execution of such a decree it was held that leave should not be granted. 
In Harde & Lane, Lid. v. Chiltern? the plaintiffs, who were members of an’ asso- 
ciation of motor dealers and manufacturers being an unregistered association 
brought an action against three of the members of the association, who were named 
twice over and were sued on their own behalf and on behalf of all other members 
of the association for damages. It was held that the plaintiffs were not entitled 
under Order 16, rule 9, of the Supreme Court Rules corresponding to Order 1, 
rule 8, Civil Procedure Code or otherwise to maintain the actiun against the 
defendants as representatives of the associacion, there being no ground fer saying 
that the members of the association had the same interest in ihe action or the defence 
to it. Sargent, L.J., in holding that leave to sue the defendants on helalf of the 
other members of the association was rightly refused observed at page 699 as follows : 
“ The action here is not to enforce a ght against a fund in which all the members of the Motor 
Trade Association have a common interest or to declare the interpretation of oe binding 
them in common, a class of cases to which Order 16, rule 9, is at any rate primarily applicable. It 
is to enforce a strictly personal liability against the named defendants and the whole of the members 
of the association. Whether the liability so sought to be imposed is in contract, as in Walker v. Sur}, or 
in tort as in Mercantile Marine Service Association v. Toms? and the present case, the judgment of this 
Court in both these reported cases show decisively how impossible it is that the named defendants 
can adequately represent for the purposes of defence the different individual members of the associa- 
tion since these individuals may obviously have defences separate and distinct from those of the named 
defendants and of each other.” 
“The decision proceeded therefore mainly on the basis that there was nothing 
in common as between the defendants which would entitle some of the defendants 
‘competent to represent the other members of the association andethe real ground 
for holding that a representative action against the defendants as representatives 
of the other members of the association was not maintainable was the absence of any 
community of interest. 

In the view we are taking that decrees obtained in a representative suit against 
the defendants in a representative capacity cannot be executed personally against 
persons who are not eo nomine parties, the apprehension of any difficulty in the 
Matter of enforcement of the decree would not arise. On the plain language of 
‘Order 1, rule 8, the principal requirement to bring a suit within hat rule is the 
sameness of interest of ihe numerous persons on whose behalf or for whose benefit 
the suit is instituted, and if that requirement is satisfied, and provided the other 
‘condition as to notice is also satisfied, there is no reason why such a representative 
suit should not be allowed. In deciding therefore whether leave has to be granted 
‘or in considering whether a suit already instituted under Order 1, rule 8, is main- 
tainable the principal consideration that should weigh with a Court is whether it is 
satisfied that there is sufficient community of interest as between the plaintiffs 
-or the defendants as the case may be to justify the adoption of the procedure provided 
under Order 1, rule 8. The object for which this provision is enacted is really 
to facilitate the decision of questions in which a large body of persons are interested 
without recourse to the ordinary procedure. In cases where the common right or 
interest of a community or members of an association or large sections is involved 
there will be insuperable practical difficulty in the institution of suits under the 
‘ordinary procedure, where each individual has to maintain an action by a separate 
suit. To avoid numerous suits being filed for decision of a common question, 
‘Order 1, rule 8, has come to be enacted. The nature of the claim whether it is a 
-suit for a declaration of a right, or an injunction or an action for money on con- 
tract or on tort—is not very material in considering whether a suit could be filed 
munder the simplified procedtire of Order 1, rule 8. Buc as already observed, it is 
the existence of a sufficient community of interest among the persons on whose 
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behalf or against whom the suit is instituted that should be the governing factor in 
deciding as to whether the procedure provided under Order 1, rule 8, could pro- 
perly be adopted or not. Whatever be the law in England, and the interpretation 
placed on the terms of Order 16, rule 9 of the Supreme Court Rules by the Judges 
there we consider that in India where rights of communities to own property is 
recognised, it is necessary that Order 1, rule 8, Civil Procedure Code, should receive 
an interpretation to subserve the practical needs of the situation. In cases of appro- 
priation. of or injury to communal property unless a right of suit under Order 1, 
rule 8, Civil Procedure Code, were held applicable to suits on behalf of such bodies. 
for damages occasioned by misappropriation of or injury to communal property 
the injury could not be redressed at all. There is nothing in the language of Order 1, 
rule 8, to exclude such suits from its scope and to permit such actions would lead 
to no inconvenience or injustice. On the other hand ta deny such a method of 
proceeding would practically be tantamount to denying all relief to such injury, 
since a suit by the individuals composing the community would be met by the 
objection that the plaintiff could not predicate his individual or personal rights 
to any defined or aliquot part the sum due to the community. In our view, the 
present suit being a claim for recovery of a sum of money alleged to be the loss caused 
to the entire body of nanja ayacutdars whom the plaintiffs represented, there is 
undoubtedly sufficient community of interest to bring the suit under Order 1, 
rule 8, Civil Procedure Code and the fact that the suit is one for damages does not 
take it away from the scope of the provision. 


The result is that L.P.A. No. 69 of 1950 and C.R.P. No. 417 of 1948 are dis- 
missed with costs in L.P.A. No. 69 of 1950 only and S.A. No. 1839 of 1950 is allowed 
with costs throughout. 


R.M. L.P.A. No. 69 of 1950 and C.R.P. No. 417 of 1948, 
i a dismissed and S.A. No. 1839 of 1950, allowed. 


IN THE HIGH COURT OF JUDICATURE AT MADRAS. 
PRESENT :—Mnr. Justice KrisHNASWAMI NAYUDU. 
S. A. K. A. Ramalingam Chettiar .. Appellant* 


U. 
The Union of India and others .. Respondents. 

Railways Act (IX of 1890), section 77—Notice under—Necessity—Suit for compensation for non-delivery of 
goods—Notice under section 77—If required. 

Section 77 of the Railways Act requires a claim for compensation for loss of goods to be made 
within six months from the date of the despatch of the goods. A suit for compensation for non-deli- 
very of goods will also be within the meaning of ‘ loss’ under this section and if no notice as required 
by the section has been given the suit is not maintainable. ‘This section applies to claims for compen- 
sation arising not only from non-delivery or accidental loss or destruction or deterioration of goods 
but also from wilful delivery to a person not entitled to them. M. & S. M. Railway Co., Lid. v. 
Haridoss Banmali Doss, (1918) 35 M.L.J. 35: I.L.R. 41 Mad. 871, followed and Governor-General of 
India in Council v. Krishna Shenoy, (1950) 2 MLL. J. 506, referred to. 

The loss may result in any manner but so long as the claimant does not receive the goods a8 
per the railway receipt it must be considered as loss and a notice under section 77 will be required. 

long as the goods are not delivered to him he should consider it as a loss. Itis not necessary for 
the Railway Company to establish that the goods have been lost in the sense of not being recoverable 
from anyone. 


Appeal against the decree of the Court of the Subordinate Judge of Salem 
in Appeal Suit No. 57 of 1949 preferred against the Decree of the Court of the 
District Munsif of Salem in Original Suit No. 433 of 1945. 

_ T. Krishna Rao for Appellant. 

S. S. Ramachandra Aiyar for Respondent. 

The Court delivered the following , 

Jupomenr.—Both the Courts below have held that the suit of the plaintiff 
appellant must fail by reason of want of notice under section 77 of the Railways 
Act. The plaintiff’s case is that one Kunjilal of Harunabad booked 450 bags of 
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Bengal gram from Harunabad on the North Western Railway to be delivered 
to the plaintiff at Salem Market Station on the South Indian Railway. These 
bags were loaded in two waggons and the waggons arrived at the Salem Market 
in tact. The railway receipt showed the number of bags as 450. When waggoa 
No. 5574 was unloaded on 12th January, 1945, it was found that it contained only 
230 bags. The other waggon No. 29977 was unloaded on 13th January, 1945 
and it contained only 200 bags. In respect of the shortage of 20 bags a telegram | 
was sent by the Goods Station Master of the Salem Market to the Siation Master 
at Harunabad. The Station Master, Salem Market, received a reply telegram 
from the Harunabad Station Master that waggon No. 5574 had been wrongly 
labelled to contain 230 bags, but that as a matter of fact 250 bags were loaded in 
that waggon. As the remaining 20 bags remained undelivered, notice was given 
to the Chief Commercial Superintendent, South Indian Railway, regarding the 
short delivery. Notice was also sent under section 80, Civil Procedure Code, to 
the Secretary, Government of India, Railway Department and to the General 
Manager, South Indian Railway, Trichinopoly. The reply from the South Indian 
Railway was that they are noc liable. The suit was filed for recovery of damages 
for the non-delivery of the 20 bags which was mec among other defences by the 
objection that notice under section 77 of the Indian Railways Act was not given 
to the North Western Railway through which also the goods were carried. The 
trial Court held on question of fact that only 430 bags were loaded at Harunabad 
and not 450, but upheld the Company’s objection as to the maintainability of the 
‘suit for want of notice under section 77 of the Act. In appeal, the learned Subordi- 
nate Judge accepted the finding as to the non-delivery of the 20 bags and also agreed 
with the trial Court on the question of the non-maintainability of the suit for want 
-of notice. 


The contention that is urged is that it has not been shown that the goods have 
been lost. The non-delivery of 20 bags could not be said to come within the meaning 
of the ‘ word’ loss or within the scope of section 77 and unless it is shown by the 
Railway Company that the goods have been lost it is not incumbent on the owner 
.of the goods to issue a notice under section 77. Section 77 is in the following terms : 

“ A person shall not be entitled to a refund of an overcharge in respect of animals or goods carried 
by railway or to compensation for the loss, destruction or deterioration of animals or goods deli- 
vered to be so carried, unless his claim to the refund or compensation has been preferred in writing 
by him or on his behalf to the railway administration within six months from the date of the delivery 
of the animals or goods for carriage by railway ”. 

The argument is that it has not been shown that the goods have been lost. 
In support of this contention the decision of Horwill, J. in Governor-General of India 
in Council v. Krishna Shenoy1, is relied upon. In that case the plaintiff entrusted 
certain goods to the South Indian Railway, Ernakulam and consigned it to a client 
at Vizhakapatnam. To Vizhakapatnam the parcel would have had to be carried 
over the lines of the South Indian Railway up to Jalarpet, on the M. & S.M. Railway 
from Jalarpet to Waltair and on the B.N. Railway from Waltair to Vizhakapatnam. 
The South Indian Railway satisfied the plaintiff that the goods were safely handed 
over to the M. & S.M. Railway authorities at Jalarpet. The M. & S. M. Railway 
stated that they had entrusted the goods to the B.N. Railway at Waltair, but they 
were not able to substantiate such an entrustment. The case therefore was filed 
on the basis that the parcel was in the custody of the M.& S. M. Railway. The 
question as to whether notice under section 77 of the Railways Act was necessary 
was considered and the learned Judge took the view that no such notice was neces- 
sary on the facts of that case. It was held that section 77 of the Railways Act 
requiring a formal claim to be made within six months of the despatch of goods 
relate only to compensation for loss, destruction or deterioration of goods and would 
not seem to apply in cases where there was for example a detention by the Railway. 
If the Railway wished to oppose a suit on the ground that the plaintiff had submitted 
his claim beyond six months ofthe date of delivery of the goods for carriage by the 
Railway, it would be incumbent on them to show that plaintiff’s claim was beyond 
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six months from the date of entrustment of the goods and also that the goods had 
been lost or destroyed or deteriorated. In short section 77 of the Railways Act does 
not apply to non-delivery when it is not known what happened to the goods. There 
also really it was a case of non-delivery of goods and the learned Judge took the 
view that it is for the Railway Company to establish that the goods have been lost, 
as in the present case before they could deprive the plaintiff from instituting a 
suit for want of notice provided for in section 77 of the Act within six months from 
the date of entrustment of the goods. The Bench decision in M. & S. M. Radwa 
Co., Ltd. v. Haridoss Banmalt Doss is also referred to by the learned Judge wi 
reference to which it is observed that the decision in M. @& S. M. Railway Co., Lid. v. 
Haridoss Banmali Dosst, as also the decision in Assam Bengal Railway Co., Lid. v. 
Radhtca Mohan Nath?, must be read in the context as applying to the facts of that 
case. Itis very difficult to.conceive the point of time at which the Railway Company 
must make known to the claimant as to whether the goods have been lost, destroyed 
or damaged to justify the existence of a notice under section 77 of the Indian Railways 
Act. 


The decision in M. & S. M. Railway Go., Lid. v. Haridoss Banmali Doss!, in my 
‘view governs the case which I am now considering. In that case the goods were 
delivered not to the consignee, but to a different person and therefore, it was a case 
‘of misdelivery. Wallis, C.J. and Spencer, J., held that the suit was barred for 
want of notice under section 77 of the Indian Railways Act which applies to claims 
for compensation arising not only from non-delivery or accidental loss or destruc- 
tion or deterioration of goods but also from wilful delivery to a person not entitled 
to them. Wallis, C.J., observed : 

“ In this matter of requiring notice to the Railway Company within a reasonable time in order 
to enable them to make enquiries and if possible to recover the goods, there is really no reason for 
making a distinction between cases in which goods have been delivered inadvertently to the wrong 
person and cases such as the present in which they were delivered to a person other than the consignee 
who claimed to be entitled to them but did not produce the railway receipt as he should have, done 
in support of his claim. We ought not to import distinctions of this sort into the Railways Act unless 
they rest upon some basis of sound reason which would be likely to have commended itself to the 
‘Legislature.’ - 

The loss may result in any manner but so long as the claimant does not receive 
the goods as per the Railway receipt it must be considered as loss and a notice is 
required. So long as the goods are not delivered to ‘him, he should consider it as 
a loss. He will be entitled to commence a proceeding only after the issue of a notice 
under section 77. Itis therefore not necessary for the Railway Company to establish 
that the goods have been lost in the sense of being not recoverable from anyone. ` 
In a case of misdelivery the goods may or may not be recoverable. But still, the 
dearned Judges in M. © S. M. Railway Co., Lid. v. Haridoss Banmali Doss+, considered 
‘on a construction of section 77 and the previous sections in the Act-that such dis- 
tinctions are not warranted in construing the provision of the Act as to notice. 


In view of the Bench decision in M. & S. M. Railway Co., Lid. v. Haridoss Banmali 
Doss1, which has also been referred to by the lower Courts as also the decision of 
some other High Courts, I do not consider that the view taken by the lower Courts, as 
regards the non-maintainability of the suit for want of notice under section 77 is 
wrong. 


The Second Appeal is dismissed and in the circumstances of the case, there will 
ibe no order as to costs throughout. 


No leave. 
R.M. Appeal dismissed. 
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IN THE HIGH COURT OF JUDICATURE AT MADRAS. 
PRESENT :—MnR, JusTICE RAJAGOPALAN. 


V. Sambasiva Mudaliar .. Petitioner® 
U. z - en 
Sri Purushothamaswami Devasthanam and others .. Respondents. 
Tanjore Tenants and Pannayal Protection Act (XIV of 1952), section nx (2)—Appeal undcr—Power of 
Revenue Court in appeal to call for further evidence. 


There is nothing in section 13 (2) of the Tanjore Tenants and Pannayal Protection Act to circum- 
scribe in any way the powers of the Revenue Court sitting in appeal over the orders of a Conciliation 
Officer. Rules 4 and 5 of the Rules framed under the Act put the Revenue Court and the Concilia- 
tion Officer into one category and give them both power to summon witnesses and call for the produc- 
tion of documents. There is nothing either in rule 4 or rule 5 to indicate that the power to summon 
witnesses given to the Revenue Court is confined only to original proceedings before the Revenue 
Court independent of appeals, which also the Revenue Court has jurisdiction to dispose of. 


No separate power has been given to the Revenue Court to take additional evidence in appeals 
as such ; but there is no prohibition either. The Act and Rules have left the question of procedure 
of the Revenue Court without any defined limits. There is nothing in the scheme of the Act or in 
the Rules to deny the Revenue Court the power to take additional evidence, should it consider the 
same necessary before disposing of an appeal. Even under rule 5 (b) vesting in the Revenue Court 
the same powers as civil Courts for the examination of parties and witnesses would be sufficient to 
clothe the Revenue Court as an Appellate Court with power to provide for the examination of witnesses 
by the tribunal inferior to it. 

Petition under Article 226 of the Constitution of India piaying that in the 
circumstances stated in the affidavit filed therewith, the High Court will be pleased 
to issue a writ of certiorari or oiher appropriate writ calling for the records in A.C. 
Nos. 49 and 51 of 1953 on the file of the Special Deputy Coalleetor, Revenue Court, 
Mayavaram and to quash the order dated 16th April, 1953 and passed therein, 
and to direct the said Special Deputy Collector (Revenue Court) to dispose of the 
said A.C. Nos. 49 and 51 of 1953 according to law. i 


R. Sundaralingam for Petitioner. 

T. S. Kuppuswami Aiyar for Respondents. 

The Special Government Pleader (V. V. Raghavan) on behalf of the State. 
The Court made the following 


Orper.—The lands in question measuring 11 acres and 67 cents belonged to 
Sri Purushothamaswami Temple represented by its trustees. The petitioner took the 
lands on lease. He applied to the Conciliation Officer under section 13 (1) of Madras 
Act (XIV of 1952) 10 fix the fair rent for these lands. Against the order of the Con- 
_ciliation Officer, the owner, i.e., the Devasthanam appealed to the Revenue Court. 
The Revenue Court held that the petitioner Samabasiva Mudaliar was not a cul- 
tivating tenant within the meaning of section 2 (d) of Madras Act (XIV of 1952), 
allowed the appeal and directed that the petitioner’s application be dismissed. 
Ii is the correciness of that order that is challenged in this application under Article 
226 of the Constitution, for the issue of a writ of certiorar: to set aside the order 
of the Revenue Court. 


That the Revenue Court had jurisdiction to entertain the appeal presented to 
it against the order of the Conciliation Officer, which was in favour of the petitioner 
could not admit of any doubt. The question is, was there anything irregular in 
the exercise of that jurisdiction on the part of the Revenue Court. Learned counsel 
for the petitioner contended that the Revenue Court acted with material irregula- 
rity and even without jurisdiction when it called for further evidence and a report 
from the Conciliation "Officer for deciding whether the petitioner was cultivating 
tenant or not. The Revenue Court observed that the evidence placed before the 
Conciliation Cfcer was not sufficient. It, therefore, directed the Conciliation 
Officer to make further enquiries and record further evidence and submit with a 
réport. It was on the corsideration of that further evidence and the report of the 
Conciliation Officer that the Revenue Court came to the conclusion, that the peti- 
tioner was not a cultivating ten&nt, in that he did not himself or through any member 








* Writ Petiuon No? 892 of 1953. . toth September, 1954. 


I] S8AMBASIVA MUDR. v. PURUSHOTHAMASWAMI DEVASTHANAM (Rajagopalan, F.)- 259 


of his family contribute any physical labour for the cultivation of the lands in ques- 
tion. 

No doubt, rule 5 of the Rules framed under the Act made applicable only 
sétne provisions of the Civil Procedure Code ‘of 1908 to proceedings before a Revenue 
Court. Rule 5 runs: 


“The proceedings of the Revenue Court and the Conciliation Officer shall be summary and 
shall be governed, as far as possible, by the provisions of the Civil Procedure Code, 1908, having regard 
to 


(a) the issue and service of summons ; 
(b) the examination of parties and witnesses ; 
(c) the production of documents.” y f 


Learned counsel for the petitioner urged that the provisions of Order 41, for instance, 
of the Civil Procedure Code had not been specifically extended to proceedings of 
the Revenue Court, and therefore, the Revenue Court had no jurisdiction at all 
to take further evidence. Rule 4 of the Rules puts the Revenue Court and the 
Conciliation Officer into one category and gives them both power to summon 
witnesses and call for the production of documents. There is nothing either in 
rule 4 or in rule 5 to indicate that the power to summon witnesses given to the 
Revenue Court was confined to original proceedings before the Revenue Court, 
independent of appeals, which also the Revenue Court had jurisdiction to dispose of. 
Provision for appeals against orders under section 13 (1) made by a Conciliation 
Officer was made in section 13 (2) of the Act, and there is nothing in section 13 (2) 
to circumscribe in any way the powers of the Revenue Court sitting in appeal over 
the orders of a Conciliation Officer. J have already pointed out that rule's directs: 
that the proceedings before the Revenue Court shall be summary. No separate 
power has been given to the Revenue Court to take additional evidence in appeals, 

as such but then’there is no specific prohibition either. The Act and the Rules 
framed thereunder left the question of procedure of the Revenue Court without any 
defined limits ; and J am really unable to see anything in the scheme of the Act 
or in the Rules framed thereunder to deny the Revenue Court the power to take 
additional evidence, should it consider necessary before disposing of the appeal. 
Section 13 (2) of the Act only refers to the decision of the Revenue Court on such 
an appeal, but on what material such an appeal should be decided, neither section 
13 (2) nor the Rules framed under the Act defined. 


One of the grounds on which learned counsel for the ga oia attacked the 
order of the Revenue Court was that the further enquiry ordered by the Revenue 
Court was without notice to the petitioner, and that, therefore, such an 
enquiry violated the principles of natural justice. On a reference to the record, 
I find that, whether or not the Conciliation Officer gave specific notice to 
the petitioner of the further enquiry, he did participate in the enquiry, conducted 
by the Conciliation Officer in the village. .One of the witnesses examined was the 
petitioner’s son, and he was apparently cross-examined by the other side. Witnesses 
produced by the other side were cross-examined, apparently by the petitioner. 
When the petitioner was given ample opportunity, which he availed himself of to 
participate in the further enquiry Seed by the Revenue Court and held by the 
Conciliation Officer, there is no substance in the contention of the petitioner that 
the order directing that further evidence be taken violated principles of natural 
justice. 

Even apart from the question of jurisdiction, whether the Revenue Court could 
call for further evidence and act upon that evidence in disposing of the appeal, 
the decision in Lachmanan Chettiar v. Commissioner, Corporation of Madras+ should 
suffice to hold that in invoking the extraordinary jurisdiction of this Court under 
Article 226 of the Constitution, the fact that the petitioffer submitted to the juris- 
diction of the Revenue Court and availed himself of the opportunity of participating 
in the enquiry, should bar the grant of any relief under Article 226 of the Constitu- 
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tion. But I have already pointed out that there is nothing in the Act or in the Rules 
framed thereunder to indicate that when the Revenue Court called for further 
evidence and had that evidence recorded by.the Conciliation Officer, the Revenue 
Court acted ‘without jurisdiction. The learned Government Pleader contended 
that even under rule 5 (6), the powers given to Civil Courts for the examination of 
parties and witnesses would be sufficient to clothe, the Revenue Court as an appel- 
late Court with power to provide for the examination of witnesses by the Tribunal 
inferior to it. That contention also I accept as correct. 


As the Revenue Court is not shown to have acted without jurisdiction or in 
excess of that jurisdiction in calling for additional evidence on which it acted, this 
application must fail. It is dismissed with costs of respondents 1 to 3. Counsel’s 
fee Rs. 100. 


R.M. ; ——- Application dismissed. 
IN THE HIGH COURT OF JUDICATURE AT MADRAS. 
PRESENT :—MR. Justice RAJAGOPALA AYYANGAR. 


RM. PM. Ranganathan Chettiar .. Petitioner" 
U. 
Chinna Lakshmi Achi l .. Respondent. 

Civil Procedure Code (V of 1908), section 151—Court has no inherent power to compel a party to be examined 
by a doctor against his or her consent. 

Section 151, Civil Procedure Code, does not empower a Court by order to compel a party to be 
examined by a doctor against his or her consent. ‘To pass such an order will be tantamount to treating 
a human being as a material object, which no Court could do under its inherent powers. 

Petition under section 115 of Act V of 1908 praying that the High Court will 
be pleased to revise the order of the Court of the Subordinate Judge (Additional), 
Devakottai, dated ist April, 1953 and made in I.A. No. 21 of 1952, in O.F. 
No. 11 of 1951. 


T. S. Vaidyanatha Atyar for Petitioner. 
A. V. Narayanaswami Aiyar and R. Venkatachalam for Respondent. 


The Court delivered the following 

Jupcment.—The question which arises here is whether a Court has power to 
compel a party to be examined by a doctor against her consent. Learned counsel 
for the petitioner admitted that there was no statutory provision on the matter. 
Apart from cases of Lunacy—which stand on a special or peculiar footing, there 
is no decision placed before me in support of the provision. Counsel invokes section 
151, Civil Procedure Code, as enabling the Court to allow such an order. I do not 
at all agree that section 151, Civil Procedure Code, has any application to a case of 
this sort. To pass such an order is in my opinion tantamount to treating a human 
being as a material object, which no Court should do under its inherent power. 
The Court might draw any adverse inference against a party who refuses to examine 
himself or herself. But I am unable to conceive of this Court having power to compel 
a medical test on a human being without his or her consent—apart from any statute 
which clothes the Court with such power. The petition fails and is dismissed. 
There will be no costs in this petition. 


K.S. i Petition dismissed. 


} 
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IN THE HIGH COURT OF JUDICATURE AT MADRAS. 
PRESENT :—MR. Justice RAJAGOPALA AYYANGAR. 
Gyanambal Ammal and others .. Appellanis* 


D. 
C. M. Kanappa Mudaliar and another .. Respondents. 


Mortgage—Suit to enforce mortgage—Defence that morigage was sham and nommal—lIn appeal fresh docu- 
ments filed to prove cancellation and discharge of mortgage debt by the Debt Conciliation Board—Such plea of dis- 
charge of debt raised in appeal—No proof of notice served on creditor (plaintiff ) before the Debt Conciliation Board— 
Debt Conciliation Act (XI of 1936), section 10 (1)—How far plea sust le. 

In a suit by the plaintiff to enforce a mortgage executed in his favour, the defendant’s contention 
was that the suit mortgage was a sham and nominal transaction brought about in order to put the 
property beyond the reach of creditors of the defendants. The trial Court found the defence set up 
unsustainable. But on appeal to the District Judge several fresh documents were filed, of which some 
related to proceedings before the Debt Conciliation Board wherein first defendant’s husband was the 
original debtor. An application was made to the District Judge to amend the pleadi and raised a 
defence that the debt due on the mortgage had been discharged by the order of the Debt Conciliation 
Board. On the question whether the new plea in defence could be permitted to be raised. 


Held, that in view of the crucial point to be noted, namely, that there was no proof at all to indicate 
in the documents filed before the Court, that notice under section 10 (1) of the Debt Conciliation 
Act was served upon the plaintiff who was one of the creditors before the Board, there could be no 
ground for allowing the appellants (defendants) to raise the new plea which was not in their original 
statement to defeat the plaintiff’s claim 

Appeal against the decree of the District Court of Chingleput in A.S. No, 
496 of 1948, preferred against the decree of the Court of the Subordinate Judge of 
Chingleput in Original Suit No. 93 of 1947. 

C. A. Vaidialingam, T. Venkatadri, K. Ramachandra Rao and R. Destkan for 
Appellants.. R 

A. Seshachari and A. Srinivasan for Respondents. 


The Court delivered the following 

Jupomenr.—Defendants 2 to 5 are the appellants in this Second Appeal which 
arises out of a suit by the plaintiff, who is the contesting respondent here, to enforce 
a mortgage executed in his favour by one Kumaraswami Mudaliar, deceased hus- 
band of defendants 1 and 2. Defendants 3 to 5 are the subsequent purchasers of 
the hypotheca. The main defence of the defendants, that is, of defendants 2 to 5 
who contested the suit was, that the suit mortgage was asham and nominal transac- 
tion brought about in order to put the property outside the reach of Kumara- 
swami Mudaliar’s creditors, who it was alleged was in a bad financial condition at 
the date of the mortgage. The learned Subordinate Judge went into the whole 
matter and found that the defence set up by defendants 2 to 5 was not sustainable 
and held that the suit mortgage was true and binding. As against this judgment and 
decree on the mortgage, defendants 2 to 5 filed an appeal in the District Court of 
Chingleput. Before the learned District Judge several documents were filed by 
consent of parties and without formal proof. They are Exhibits A-2 to A-r1o filed 
on behalf of the plaintiff and Exhibits B-5 to B-16 filed on behalf of the defendants 
and a new witness Kothandapani Pillai was examined and he proved the valid 
execution of the mortgage in favour of the plaintiff. Some of the documents filed 
by the defendants related to proceedings before the Debt Conciliation Board where- 
in Kumaraswami Mudaliar was the debtor. After these documents were filed an 
application was made before the learned District Judge to amend the pleadings 
and raise a defence that the debt due on the mortgagee to the plaintiff was dis- 
charged by reason of an order in the Debt Conciliation proceedings. The learned 
District Judge did not accede to this prayer and the main argument in this Second 
Appeal by Mr. Vaidialingam, learned counsel for the appellants, is that the learned 
District Judge should have afforded the defendants an opportunity to plead the case 
which arose on the documents which were spe ee the Court by consent and 
that they should have been allowed to show that the mortgage, even if true and 





* S.A. No. 645 of 1950. 15th July, 1954. 
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binding originally, must be taken to have been discharged by reason of the proceed- 
ings under the Debt Conciliation Act. Iam not disposed to agree with this conten- 
tion and this argument of the learned counsel for the appellants. In further support 
of his submissions learned counsel has filed certain other proceedings before the 
Conciliation Board and has applied in C.M.P. Nos. 4831 of 1950 and 5820 of 1953 
to admit those documents as evidence in the Second Appeal. No grounds are 
shown for their admission under Order 41, rule 27, Civil Procedure Code and these 


applications for the admission of fresh evidence are without substance and are 
rejected. 


If these documents are rejected, the only question that arises for consideration 
is whether on the documents admitted by the learned District Judge there was any 
foundation for the' argument that the debt due to the plaintiff was discharged by 
reason of the proceedings under the Debt Conciliation Act. I am clearly of the 
opinion that the submission of the learned counsel for the appellants cannot be 
upheld. The crucial point to be noted is that there is no proof at all in the 
documents filed before Court that a notice under section 10 (1) of the Debt Concilia- 
tion Act was served upon the plaintiff who was the 11th creditor in these proceedings. 
In the absence of proof that he was so served, the penal consequences provided for 
by the other provisions of the Act do not come into play. Learned counsel for the 
appellants stressed before me the fact that in the proceedings before the Debt Con- 
ciliation Board as against the entry dated goth September, 1940, there is an en- 
.dorsement stating that section ro (1) notices were sent through the Tahsildar of 
Kancheepuram, etc. From this I am unable to infer that the present plaintiff was 
served in these proceedings. For, where penal consequences attach to the adjudi- 
cation before the Tribunal or to the failure to appear before the Tribunal at the 
stage of the adjudication, there must be clear and indubitable proof that the party 
was served before these consequences can be visited upon him.* Learned counsel 
also stressed the fact that as against the date 21st January, 1941, there is an endorse- 
ment that only creditor No. 8 was present. From this I am unable to draw the 
inference that creditor No. 11 was served with notice under section 10 (1) and that 
he absented himself from thë Tribunal on aist January, 1941. In these circum- 
stances I do not see how the appellants are entitled to raise this new plea which 
was not in their original statement to defeat the claim of the plaintiff. 


No other point has been argued and the Second Appeal fails and is dismissed 
with the costs of the contesting plaintiff—rst respondent. 


No leave. 
K.C. Appeal dismissed. 
IN THE HIGH COURT OF JUDICATURE AT MADRAS. 


PRESENT :—MR. Justice SOMASUNDARAM. 
Rup Lal Kapur .. Petitioner. * 





Penal Code (XLV of 1860), section 295-A—Possession of proscribed publications—Charge of —Acquittal— 


‘Order to confiscate and destroy the books seized—Propriety—Proper procedure—Sections -A, 99-B and gg-C, 
Criminal Procedure Code ( of 1898). noe ore eo 


Where a person, accused of having in his possession certain proscribed publications, was therefore 
es aca under section 295-A, Indian Penal Code, and the Chief Presidency Magistrate acquitted 


im of the charge though he ordered for the confiscation and destruction of the copies in his posses- 
sion, 


Held, that though in the case the police officer who seized the books was justified in his act on 
account of the notification of the Government of Punjab that the books in question had been pros- 
cribed, still the Presidency Magistrate had no power to confiscate or destroy the books under section 
99-A of the Criminal Procedure Code. He could have only directed the restoration of the books 
to.the authority who seized themg. The person who has any interest in the books may under section 
‘99-B, Criminal Procedure Code, apply, within two months of such order, to the High Court to set 
aside the order on any of the grounds fnentioned in section g9-C, Criminal Procedure Code. It would 
then be for the High Court to set up a Special Bench of three Judges to hear the petition. 


* Crl.M.P. No. 1228 of 1954. 24th November, 1954. 
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Petition praying that in the circumstances stated therein, the High Court will 
be pleased to set aside the order of the Chief Presidency Magistrate, Egmore, Madras, 
dated 2nd June, 1954 and made in G.C. No. 1128 of 1954 forfeiting the property 
seized from the petitioner, viz., M.Os. 1 to 6. 


Petitioner not represented. 
A. C, Muthanna for the State Prosecutor (S. Govind Swaminathan) for the State. 


The Court made the followng 

Orprer.—This is an application preferred by the accused in C.C. No. 1128 
of 1954 on the file of the Cnief Presidency Magistrate, Egmore. The accused was 
undefended in the lower Court. He was not represented in this Court to argue this 
petition. He was prosecuted for an offence under section 295-A of the Indian 
Penal Code but was acquitted of that offence. After acquitting the accused, the 
learned Magistrate passed an order confiscating some of the material objects, M.Os. 
3 and 4, and directing the destroyal of M.Os. 1, 2, 5 and 6. Though the accused 
is not present in Court, the learned counsel who appears for the State Prosecutor 
has taken me through the evidence and the judgment and has pointed out how 
the order of the learned Chief Presidency Magistrate, i.e., the order relating to the 
confiscation which he purports to pass under section’gg-A of the Code of Criminal 
Procedure is not sustainable. 


The facts which led up to the prosecution are these : The police happened to 
search the premises which was occupied by the accused and in the search they 
seized certain books, 206 in number, named ‘ The Third Religion’. A search list 
was prepared. There was also a bundle of composed matter for the book, M.O. 2, 
typed materials, M.O. 3 series and a chassis containing composed type M.O. 4. 
These books were proscribed by the Punjab Government by a Notification dated 
21st July, 1953 and the Punjab Government had declared these books to be for- 
feited. 

The possession of these books is not disputed by the accused in his statement 
in the lower Court and the learned Magistrate has acquitted the accused on the 
ground mainly that though these books were found in the possession of the accused, 
there is no evidence that he by any means circulated them to any person or that he 
did any positive act to circulate the books to others. The learned Magistrate was 
certainly justified in acquitting him of the offenceunder section 295-A on the ground 
mentioned by him ; but the learned Magistrate has ordered the confiscation and 
destroyal of the books holding that under section 99-A of the Code of Criminal 
Procedure, the proscribed books can be seized and confiscated. Section 99-A 
of the Code of Criminal Procedure says : 


** Where— 
(a) any newspaper, or book as defined in the Press and Registration of Books Act, 1867, or 
(6) any document, 
wherever printed, appears to the State Government, to contain any matter...... which is deliberately 
and maliciously intended to outrage the religious feelings of any class by insulting the religion or the 
religious beliefs of that class, that is to say, any matter the publ of which is punishable under 
section 124-A or section 153-A or section 295-A of the Indian Penal Code, the State Government may, 
_ by notification in the Official Gazette, stating the grounds of its opinion, declare every copy of the 
issue of the newspaper containing such matter, and every copy of such book or other document to 
be forfeited to the State Government and thereupon any police officer may seize the same...... j 


Under this section, there is no doubt, the police officer may seize any book if he 
finds the book was proscribed by a notification as mentioned above. In this case 
undoubtedly the police officer was justified in seizing the books as they have been 
proscribed by the Punjab Government by a notification issued by it. But when 
such books are seized by the police officer, then, the person who has got any interest 
in such books, may under section 9g-B of the Criminal Procedure Code, within two 
months of the date of such order, apply to the High Court to set aside that order 
on any of the grounds mentioned in that section and then under section 99-G every 
such: application shall be heard and determined by a Special Bench of the High 
Court composed of three Judges. ‘The Court therefore has rfo power to confiscate 
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or destroy the books under section 99-A of the Code of Criminal Procedure, under 
which the Chief Presidency Magistrate appears to have acted. He can only direct 
the restoration of the books to the authorities who seized the books ; the authority 
that seized the books is the police officer in this case. The only order to be passed 
by the Chief Presidency Magistrate after acquitting the accused is that these books 
` should: be returned to the police officer who seized them. In short, they should. 
have been returned to the State Government instead of either destroying or confis- 
cating them. The order therefore relating to confiscation is set aside to this extent, 
‘ namely, that the books will be returned to the State. It was open to the accused 
to prefer an appeal against the notification, but as such time has expired an appeal 
can only be filed with a petition to excuse the delay which has not been done in 
this case. The material objects will be handed over to the police. They cannot 
be returned to the petitioner. 


The petition is dismissed with the above observations. 
K.C. -——— Order modified. 


IN THE HIGH COURT OF JUDICATURE AT MADRAS. 
Present :—Mr. P. V. Rajamannar, Chief Justice AND Mr. Justice RAJA- 
GOPALA AYYANGAR, 


Raja Jagaveera Rama Muthukumara Venkateswara Ettappa 
Naicker Ayyan Avergal, Zamindar of Ettayapuram by Autho- 


rised Agent K. Raman Nair .. Petitioner™ 
v. 
The State of Madras represented by the Collector of Mathurai .. Respondent. 


Madras Estates Land (Abolition and Conversion into Ryotwari) Act (XXVI of 1948) sections 50 and 54-A— 
Failure to comply with the provisions of—Effect qf —If nullifies the vesting notification. 

The scheme of the Madras Estates Land (Abolition and Conversion into Ryotwari) Act is that 
under section 3 of the Act with effect on and the notified date, the entire estate notified stands 
transferred to the Government and vests in them free of all encumbrances. This vesting is not con- 
ditional. As a result of the notifications and the taking over of the estate by the Government, the 
landholder undoubtedly becomes entitled to certain payments of money, interim and final. Omis- 
sion to make the payments in time may enable the landholder to demand and enforce them, ' But 
the omission by itself will not have the effect of cancelling the notification or re-vesting the estate 
in the landholder. i 

Petition praying that in the circumstances stated in the affidavit filed therewith 
the High Court will be pleased to issue a writ of mandamus directing the Madras 
State to forbear from taking over possession of the Petitioner’s Estate of Vallanadi 
sub-division in Mathurai district covered by item No. 5 in pursuance of the Noti- 
cation No. 5618 at page No. 3281 of Part I of the Fort St. George Gazette, dated 
12th December, 1950. 

V. Vedantachan and T. Rangaswami Atyangar for Petitioner. 

The Advocate-General (V. K. Thiruvenkatachant) and the Special Government 
Pleader (V. V. Raghavan) for Respondent. 

The Judgment of the Court was delivered by 


Rajamannar, G.J. —These writ petitions are based on similar facts and raise _ 
common questions of law. It is convenient to take W.P. No. 146 of 1954 first.. 
The petitioner is the proprietor of the Ettayapuram Zamindari in Tirunelveli. 
district. He is also the proprietor of another zamindari estate known as Vallanadi 
sub-division in the Mathurai district. In the Fort Si. George Gazette dated ieth 
December, 1950, a notification was published to the effect that the provisions of 
the Madras Estates (Abolition and Conversion into Ryotwari) Act (Madras Act 
XXVI of 1948), except certain sections mentioned therein, shall come into force 
in respect of the said zamindari on 3rd January, 1951. A day previous to the 
notified dated, the petitioner filed an application in this Court (C.M.P. No. 13388 
of 1950) for the issue of a writ of mandamus restraining the State of Madras. 





* Writ Petitions Nos. 146 to 149, 158, 162 and 169 of 1954. 13th August, 1954. 
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from taking over possession of the said estate on the strength of the above: 
notification and also another application for the issue of an interim injunction 
pending the disposal of the main application. This Court granted an interim 
Wwjunction, but the main application itself, along with other similar applications 
in which the validity of Madras Act (XXVI of 1948) was challenged, was heard 
and dismissed by this Court on 22nd August, 1952. Thereupon, the petitioner as 
well as other proprietors preferred appeals to the Supreme Court of India. The 
appeals were heard by the Supreme Court and were dismissed on or about 5th 
February, 1954. The Government then intimated to the petitioner that on the 
strength of the notification published in the Gazette of 12th December, 1950, they 
would be taking over possession of the said estate on 5th March, 1954. One day 
prior to the specified date, i.e., on 4th March, 1954, the petitioner filed the present 
petition for the issue of a writ in the nature of a writ of mandamus directing the 
State of Madras to forbear from taking over possession of the petitioner’s estate of 
Vallanadi in pursuance of the notification published in the Gazette of 12th Decem- 
ber, 1950. 


The grounds on which the petitioner objects to the Government taking over 
possession of his estate in spite of the dismissal of his previous petition by the High 
Court and by the Supreme Court are stated thus in the affidavit filed by the autho- 
rised agent of the petitioner in support of the application : By Madras Act (I of 
1950), a new provision, section 54-A, was added to Madras Act (XXVI of 1948), 
which provided that the Government shall estimate roughly the amount of com- 
pensation payable in respect of the estate and deposit one-half of that amount 
within six months from the notified date in the office of the Tribunal, as advance 
payment on account of compensation. Further, under section 50 of the said Act 
(Act XXVI of 1948), the Government were bound to make interim payments im 
respect of every fasli year after the notified date and before the compensation is 
finally determined. The amount of each interim payment is the whole of the esti- 
mated basic annual sum until the advance compensation is deposited, and there- 
after one-half of such basic annual sum until final compensation is paid. The 
Government, however, did not deposit the advance compensation within six months 
after the notified date, nor did they make the interim payments provided under 
section 50 of the Act. The Government, therefore, have failed to comply with 
their statutory obligations under sections 50 and 54-A of the Act. The payment 
of compensation is an essential condition to be satisfied before the State could acquire 
title to the property under the Act. The mere fact that the Government were 
prevented by an order of interim injunction passed by this Court from taking posses- 
sion of the estate cannot be a justification for the Government failing to comply 
with their statutory obligations under sections 50 and 54-A. Having failed to- 
carry out the said obligations, it was not open to the Government to take posses- 
sion of the estate on the strength of the original notification. 


The following are the material parts of the aforesaid section :— 


_ “50, (2) After the notified date and before the compensation has been finally determined and 
paid in pursuance of this Act, interim payments shall be made by the Government every fasli year, 
to the principal landholder and to the other persons referred to in section 44, sub-section (1), as follows : 


; (3) In respect of the fasli year in which the estate is notified, they shall together be en- 
titled to such amount as the Government may on a rough calculation determine to be the basic annual 
sum referred to in section 26 less the rents, if any, collected before the notified date by the landholder 
from the ryots in respect of that fasli year. r 


_ (4) In respect of each subsequent fasli year, they shall together be entitled to the amount 
estimated under sub-section (3) to be the basic annual sum, unless data for the better calculation 
thereof have since become available, in which case the amount to be paid shall be revised by the Gov- 
ernment with reference to such data. 


54-A. (1) In the case of every estate not governed by sectien 38, the Government shall esti-- 
mate roughly the amount of the compensation payable in respect of the estate and deposit one-half 
of that amount within six months from the notified date in the,office of the Tribunal, as advance pay- 
ment on account of compensation. 


Pe From the amount to be deposited under sub-section (1), the Government shall be entitled. 
to uct— 7 


34 
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(a) one half of all moneys referred to in the proviso to section 41 (1) ; and 


(b) one-half of the basic annual sum referred to in sub-section (3) of section 50, if the deposit 
in pursuance of this section is made in the fasli year in which the estate is notified but after the interim 
payment in respect of that fasli year has been deposited under section 50.” te 


Mr. Vedantachari, learned counsel for the petitioners, founded his entire’ argu- 
ment on the non-compliance by the Government with the provisions of sections 50 
and 54-A of Madras Act (XXVI of 1948), but he presented alternative legal 
positions regarding the effect of such non-compliance. One position was that 
payment of the amounts specified in these two sections is a condition precedent 
to the vesting of the title to the estate in the Government. Another position was 
that though the title might vest in the Government on and from the notified date, 
on non-compliance with the provisions of the above two sections, the Government 
is divested of the estate, and there is a re-vesting in the proprietor. But it became 
apparent early in the argument that it was impossible for Mr. Vedantachari to 
maintain the first position that it was a condition precedent. Section 3 lays down 
that with effect on and from the notified date, the entire estate shall stand transferred 
to the Government and vest in them free of all encumbrances. He conceded, 
as he had to concede, that but for the order of the interim injunction passed by this 
‘Court the Government could have taken possession of the estate on the notified date, 
viz., 3rd January, 1951, though the payments specified in the two sections 50 and 
54-A had not been made. He, therefore, fell back on the second position and con- 
tended that the vesting in the Government did not become complete or indefeasible 
until and unless the Government complied with the provisions of sections 50 and 
54-A. If they did not, the estate could no longer be deemed to vest in the Govern- 
ment, and if for any reason, the Government had not taken possession meanwhile, 
they would not be entitled to take possession after they had committed default 
in complying with the provisions’ of sections 50 and 54-A. Learned counsel 
could not point out any provision of the Act which expressly supported 
him. His argument was that it was implicit in the general scheme of the 
Act, read in the light of the Constitution, in particular, Article 31 (2). As that 
Article insists on the provision for compensation for the property taken posses- 
sion of and either fixing the amount of compensation or specifying the 
principles on which, and the manner in which, the compensation is to 
be determined and given, and as in accordance with this clause of Article 31, the 
Estates (Abolition and Conversion into Ryotwari) Act has made provision for com- 
pensation and the fixing of the amount of the compensation, learned counsel con- 
tended that unless the Government complies with the requirements of such provi- 
sions embodied in the Act, the Government could not acquire any title or right to 
possession. In our opinion, this argument proceeds on a fallacious assumption. 
The relevancy of the provisions of Article 31 (2) is confined to a consideration of the 
validity of the enactment Itself. The petitioner is concluded by the decision of the 
Supreme Court from impeaching the validity of the Act on the ground that it 
contravenes Article 31 (2) of the Constitution. A non-compliance with any of 
the-provisions of an Act, which is a valid Act, cannot obviously render the Act 
itself invalid. If the Act is valid, and if one of the sections of the Act says that on 
and from the notified date the estate stands transferred to the Government and 
vests in them, that result must follow. If there is non-compliance by the Govern- 
ment with any of the provisions of the Act, that is, if the Government fail to carry 
out any of the obligations imposed on them by the Act, then the only remedy for the 
aggrieved party is to seek to enforce such obligations. If money is payable but the 
money is not paid, there are ways and means of making the Government pay what 
they are obliged to pay. But it does not follow that because money is not paid, as 
required by one of the sections of the Act, the effect of the main section of the Act, 
namely, section 3, is nullified. 


H€ Mr. Vedantachari sought support for his contention in American Law. He 
„cited the following passage from Nichols on Eminent Domain, Volume 3, pages 124- 
I25 :— 
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“ If compensation is not made within a reasonable time, it has been held that he may have his 
property back. Some Courts say that he has a lien for his compensation, others that the title 
abe subject to a condition subsequent, others that the title does not pass at all until payment, a 

ourth view is that equity will order a reconveyance.” 

fer dangerous to apply the propositions stated above to the present case unless one 
is cerfain that the statutes concerned in the American cases cited as authority are 
in part materia with Madras Act (XXVI of 1948). The same author, at page 126, 
says :— 

“ When property is taken for public use by the United States Government and the public faith 
and credit has been expressly or impliedly pledged, it is not necessary that payment be made in advance 
of taking possession. Even a mere statutory right to bring suit against the United States in the Court 
of Claims is sufficient to sustain the constitutionality of a taking of property by eminent domain.” 
And again, at page 128 :— 


“ Similarly, when property is taken by a State and provision is made for payment out of the 
State treasury, the Constitution is satisfied. This is so even though the State cannot be sued, and, 
if the legislature should rescind the provision for payment, leaving the owner without a remedy because, 
it is nell d, such a breach of public faith is not a reasonable possibility. As a State may always raise 
funds by taxation, inability to pay will not be presumed.” 


The decision in each case must ultimately turn on the language of the particular 
statute concerned. 


We are unable to derive any assistance from the two decisions of.the Supreme 
Court of the United States relied upon by Mr. Vedantachari. In Kennedy v. Indiana- 
polis, the decision turned on the construction of the following provision in the Çon- 
stitution, of the State of Indiana: 


“ That no man’s particular services demanded, or property taken or appia to public use, without 
the consent, of his representatives, or without a just compensation being made therefor.” 


It was held that”both ou principle and authority, the proper construction of that 
provision was to hold that though the right to enter on and use the property is com- 
plete as soon as the property is actually appropriated under the authority of law 
for a public' use, the title does not pass from the owner without his consent until 
just compensation has been paid to him. Reference was made to earlier decisions 
of State Courts in which it had been held that actual payment was a condition 
precedent to the investment of the title to the property in the State. We have 
already mentioned the fact that learned counsel was compelled to concede that 
under Madras Act (XX VI of 1948) actual payment is not a condition precedent to 
the vesting under section 3. The decision turned entirely on the language of the 
Article in the Constitution of Indiana which it may be remarked is radically diffe- 
rent from that to be found in Article 31 (2) of our Constitution. 


The legal principle which was enunciated in The Cherokee-Nation v. Southern 
Kansas Ry. Co.* is unexceptionable, but it does not help the petitioners. It was 
held that the constitutional guarantee that private property cannot be taken “ for 
public use without just compensation ” is fulfilled if provision is made for compensa- 
tion which is sure and adequate. An Act which forbade the construction of a 
railway until full compensation be made to the owner of the lands and in case of an 
appeal for the payment into Court of double the amount of the award before 
entering on the land, was held to be a certain and adequate provision for 
compensation. The decision of the Cour that title does not pass until compensa- 
tion is actually made to the owner depended entirely on the language of the rele- 
vant provisions. One such provision was that before the construction of the railway 
full compensation shall be made to the occupants of the property occupied. 


The following passage from Rottschaefer’s book on Constitutional Law cited 
by the learned Advocate-General summarises the American law on the point 
with clarity :— 


“ The due process clause of the Fourteenth Amendment does not require that the taking of pro- 
perty for a public use shall be either preceded or accompanied by payment of the just compensation 





I. 26 Law. Ed. 550. 2. 34 Law. Ed. 295. 
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to which the owner is entitled. Nor need that compensation be even determined prior to, or at the 
time when the public enters into possession of the property taken by it. It requires only that the law 
in existence at the time when the porn is taken make adequate provision for ascertainment and 

ayment of fair compensation within a reasonable time after the taking. A statute that provides 
or enforcing the duty to ascertain and pay just compensation by judicial Poeem satisficgethke 
demands of the Constitution, as does one that pledges the P faith and credit to a neonan Y 
prompt determination and payment of such compensation and makes adequate provision for enforcing 
that pledge. The same principles are generally employed to determine whether State constitutional 
provisions applying to this matter have been satisfied. There are, however, some cases in which 
these latter are construed to require prepayment where the property is taken by a private corporation. 
The constitutions of some of the States contain provisions requiring prepayment in all cases.” (Page 
722.) 

There is nothing in American law which helps Mr. Vedantachari in this case. 
The scheme of Act (XXVI of 1948) is clear, under section 3, with effect on and 
from the notified date, the entire estate notified stands transferred to the Govern- 
ment and vests in them free of all encumbrances. This vesting is not conditional. 
As a result of the notification and the taking over of the estate by the Government, 
the landholder undoubtedly becomes entitled to certain payments of money, in- 
terim and final. The Government do not deny the right of the landholder to such 
payments. Omission to make the payments in time may enable the landholder 
to demand and enforce them. But the omission by itself will not have the effect 
of cancelling the notification or of re-vesting the estate in the landholder. 


This conclusion of ours is sufficient to dispose of these applications. But a 
great deal of time was occupied in the discussion of a matter which did not directly 
arise out of the application made by the petitioner but arose out of two counter- 
affidavits filed on behalf of the Government. In the first affidavit, after putting 
forward a construction of the material provisions of the Act which we have accepted 
above, the Government naturally desired to explain the omission to make the pay- 
ments within the time contemplated by the Act. Paragraph 4 was‘in these terms :— 


“ Further, the provisions of the Madras Act (XXX of 1947) have been applied to this estate from 
fasli 1357 and the rents reduced in accordance with the said Act. The Government are collecting 
the reduced rents and paying them over to the petitioner from the said date after deducting the collec- 
tion charges. Under section 50 of the Act, after the notified date and before the compensation is 
finally determined and paid in pursuance of this Act, interim payments shall be made to the landholder 
every fasli year. In respect of the fasli year in which the estate is notified, the petitioner will be entitled 
to the basic annual sum less the rents collected before the notified date by the landholder from the 
ryots in respect of that fasli year. As regards each subsequent fasli year, the petitioner will be 
entitled to the estimated basic annual sum. ‘The petitioner has been paid the rents collected for the 
period subsequent to the notified date and these sums will have to be adjusted at the time the advance 
compensation is made.” 


The Government also relied upon two orders issued by them under section 68 
of the Act, to which we shall refer presently. A supplemental affidavit was filed 
on behalf of the Government a few days before arguments were concluded. In 
this affidavit the Government prayed that the following paragraph may be substi- 
tuted in the place of paragraph 4 of their original counter-affidavit :— 


“ According to sub-section (3) of section 50 of Act (XXVI of 1948) as amended by Act (I of 1950), 
in respect of the fasli year in which an estate is notified the principal landholder and other persons 
referred to in section 44, sub-section (1), shall together be entitled to such amount as the Government 
may, on a rough calculation determine to be the basic annual sum referred to under section 26, if 
the deposit in pursuance of section 54-4 has not been already made and to an amount equal to one- 
half of the basic annual sum as so calculated, if the deposit aforesaid has been already made. The 
rents, if any, collected before the notified date by the landholder from the ryots in respect of that 
fasli year shall be deducted. With reference to sub-section (4) of section 50 of Act (XXVI of 1948) 
as amended by Act (I of 1950), for each subsequent fasli they will be entitled only to the estimated 
one-half of the basic annual sum. Basic annual sum in full will not be paid to landholders as mentioned 
in para. 4 of the counter-affidavit, but only half of the basic annual sum will be paid to them. The 
petitioner’s estates were notified to be taken over under Act (XXVI of 1948) on grd January, 1951, 
i.e., in fasli 1360 and all the estates except the estate of Gandunanaickanur have not yet been taken over 
in view of the injunction order af the High Court. With reference to the orders of the Government 
in G.O. No. 3377, Revenue, dated 23rd December, 1952, the interim payment in respect of the peti- 
tioner’s estates will be deposited under section 50 of the Act only for the fasli year in which the estates. 
will be actually taken over, and the sudceeding fasli years. In respect of the fasli years which intervene 
the fasli year in which the estates were notified and the fasli year in which the estates will be actually 
taken over, the Government will have to collect reduced rents under section 3 (4) of Act (XXX of 
1947) and pay to the landholder the amount so collected. The rent so collected and paid to the 
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landholder is not liable to be adjusted towards the interim payment and the advance compensation 
which may be deposited for his estate.” 

We really see no room for any controversy. In our opinion, the last sentence 
Pep aragraph 4 of the supplemental affidavit of the Government is misleading. 

correct position is this : As a result of the interim orders of this Court and the 
Supreme Court, the Government refrained from taking possession of the estate 
on the notified date. They therefore did not make the interim payments under 

æ sections 50 and 54-A. The provisions of Madras Act (XXX of 1947) (Rent Reduc- 
tion Act) however apply to the estate. Under that Act, the Government were 
entitled and bound to collect the reduced rents and pay them over to the land- 
holder after making necessary deductions. The amount so paid will, of course, 
have to be adjusted against the payment to which the landholder was entitled under 
sections 50 and 54-A of the Act. The landholder on the one hand will not be 
entitled to the payments under sections 50 and 54-A of the Act as well as to the rents 
collected by the Government under the provisons of Madras Act (XXX of 1947). 
Equally, the Government will not be entitled to deny the landholder the right 
to both the moneys collected under Madras Act (XXX of 1947) and the moneys 
payable under sections 50 and 54-A of Madras Act (XXVI of 1948). This indica- 
tion of the true position of affairs we consider sufficient. 

The learned Advocate-General referred us to two orders of Government pur- 
ported to be issued under section 68 of Act (XXVI of 1948). By G.O. 533, dated 
5th March, 1951, the Government directed that in the case of every estate in respect 
of which the High Court had ordered stay of all proceedings under Act (X XVI of 
1948) or restrained the Government from taking over the estate as a result of which 
the estate had not been taken possession of by the Government, the period during 
which the said order of the High Court remained in force shall be excluded in 
calculating the period of six months within which advance compensation under 
section 54-A (1) of the said Act shall be deposited in the office of the Tribunal. 
By G.O. 3377, dated 23rd December, 1952, the Government further directed in 
respect of such estates that interim payments under section 50 of the said Act shall 
be made to the principal Jandholder and others only for the fasli year in which the 
estate was actually taken over and the succeeding fasli years. It 1s not necessary 
for us to decide whether these orders were within the scope of the powers conferred 
on the Government by section 68 of the Act. Irrespective of these orders, we have 
indicated above the legal rights and obligations of the landholder and the Govern- 
ment respectively. | 

The application (146 of 1954) is dismissed with costs. Advocate’s fee Rs. 250. 

The same points arise in the other writ petitions, which are also dismissed, 
but there will be no order as to costs. 


R.M. ———— Application and petitions dismissed. 
IN THE HIGH COURT OF JUDICATURE AT MADRAS. 
PRESENT :—Mr. JUSTICE GOVINDA MENON, 
‘Chellu alias Meenakshi Ammal .. Appellant* 


J. 
The Municipal Council, Palghat and others .. Respondents. 

Madras District Municipalities Act (V of 1920), Section 219 (1) and section 313—Defendant’s complaint 
ito Commissioner of Municipality against plaintiff regarding overhanging branches of trees—Inspection by Commis- 
sioner of the Municipality and order on plaintiff to cut trees—Disobedtence of order—Municipality launching 
prosecution—Defendant if liable for damages for malicious prosecution. 

Practice—Inference as to want of malice—Finding of fact. 

Civil Procedure Code (V of 1908), section 35-A—Compensatory costs—When to be awarded. 

The plaintiff and the grd defendant were neighbours owning adjojning lands and the grd defendant 
sent a letter to the Commissioner of the District Municipality requesting him to take action by res- 
training the plaintiff from allowing certain margosa and cocoanut trees, slanting towards his compound, 
and causing damage to his building. There was already a civil suit pending in Court between the 





* S.A. No. 1827 of 1950. * 28th October, ‘1954. 
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same parties. The plaintiff alleged that the grd defendant’s complaint to the Municipality was without 
reasonable and probable cause and was actuated by malice with an intention of stifling the earlier 
suit filed by plaintiff in the matter of encroachments of grd defendant’s compound wall on his own 
property. Further the plaintiff stated that the inspection of the Commissioner took place without 
notice to herself and that the Municipality (1st defendant) directed him to tie up the standing cocoggut 
trzes with ropes and also lop off the overhanging branches of the margosa trees. The want of notice 
of inspection by the Commissioner, according to her, resulted prejudicially to her interests. Te Ccm- 
missioner took no notice of the letter of complaint by the plaintiff in regard to want of notice, and 
ordered the immediate carrying out of certain directions failure of which would place the plaintiff 
in trouble and danger of prosecution. As plaintiff did nothing, the Commissioner of the Munici- 
pality filed a criminal complaint before the First-class Magistrate, having jurisdiction, under sections 
are and 313 (a) of the District Municipalities Act. 

The Bench of Magistrates found the plaintiff guilty of disobedience of the Commissioner’s 
order and convicted her and sentenced her to pay a fine, in default of which to undergo also simple 
imprisonment fora short period. The High Court in a revision set aside the conviction on a 
representation made that the lopping off of branches had been carried out, etc. ' 


On the question mooted in this case which had come up in Second Appeal whether the prose- 
cution was launched without reasonable and probable cause and was actuated by malice on the part 
of the third defendant. Í - ae 

Field: (1) A suit would lie against a Municipality for torts committed by its servants. If the 
circumstances and facts did not justify the launching of prosecution, then the Municipality and its 
Chairman would be equally liable with the grd defcadent at whose instance the'criminal prose- 
cution itself was launched. (See Karuppanna Pillai v. Haughtan, (1936) 70 M.L.J. 995.) 


(2) A certificate as to whether there was a reasonable and probable cause and malice did not 
involve a question of law. Prestonji M. Mody v. The Queen Insurance Cempa, (1900) ro M.L.J. 300: 
I.L.R. 25 Bom, 332 (P.C.), followed. Narayana Mudali v, Kalathi Mudali, (1939) 2 M.L.J. 296, 
dissented from. i : i l ' 


In a case like the present one where it was nobody’s case that there was no evidence from which 
the lower Courts could have drawn the inference as to the want of malice, etc., ‘it should be held 
that -the findi of fact was based on relevant and admissible evidence. This Court would be 
precluded also trom interfering with findings of fact in a Second Appeal.’ 


© 
(3) So long as the grd defendants original letter. to the NR A E not disclose' any 
reference to the existence: of an earlier civil suit the proper inference of the lower Courts ‘as to the 
absence of any motive or malice in grd defendant sould not be interfered with in Second Appeal. 


(4) On the question whether a prosecution for disobedience of direction of the Municipality 
would be really a ground for a criminal action in the strict sense of the term within section 219 (1) of 
the Act the prosecution here was not one which could cast a slur or odium upon the character and 
good name of the plaintiff and hence the dismissal of a suit for malicious prosecution could be 
justified. 

(5) As the 3rd defendant was not entirely free from blame in making a complaint to the Com- 
missioner of the Municipality on such a trivial matter as overhanging of branches of trees, the awarding 
of compensatory costs to the defendants ordered by the lower Courts could not be sustained. 


Appeal against the decree of the Court of the Subordinate Judge of South 


Malabar at Palghat in A.S. No. 123 of 1947 preferred against the decree of the 
Court of the District Munsif of Palghat in O.S. No. 169 of 1946. 


K. P. Ramakrishna Atyar for Appellant. 


C. A. Vatdialingam, D. A. Krishna Variar, C. K. Viswanatha Aiyar and I. R. Rama- 
chandran for Respondents. 


The Court delivered the following 


Jupement.—This Second Appeal arises out of a suit for damages for malicious 
prosecution by the defeated plaintiff in both the lower Courts. 


The respondents-defendants are respectively the Municipal Council, Palghat, 
the Commissioner of that municipality during the years 1943 to 1946 and a neighbour 
of the plaintiff. The learned District Munsif as well as the learned Subordinate 
Judge held that though the plaintiff was acquitted in the criminal proceedings the 
prosecution was not without reasonable and probable cause and ‘was not actuated 
by.any malice and also that the suit against the Commissioner was bad for want of 
notice under section 80 of the Code of Civil Procedure. The plaintiff has come 
up in Second Appeal against the decision of the lower appellate Court. 


Both the plaintiff and the third defendant are owners of aaeb ar come 
pounds in each of which is situated a house with appurtenant gardens containing 
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fruit trees and other trees. The plaintiff became the owner of one of the properties 
in 1937 whereas the third defendant purchased the other property in 1944. After 
his purchase the third defendant made certain improvements and extended the 
i a wall whereupon the plaintiff objected to the extension of the compound 
walb gn the ground that such extension was an encroachment on her property. 
This Ss resulted in the plaintiff filing O.S. No. 334 of 1944 on the file of the District 
Munsif’s Court, Palghat, on 26th July, 1944, for an injunction restraining the third 
defendant from further building up the compound wall and for a mandatory injunc- 
tion compelling the third defendant to pull down the wall already constructed. 
Then within a few days of the filing of the suit, the third defendant addressed a 
letter, Exhibit A-4, dated 20th November, 1944, to the Commissioner of the Palghat 
municipality, the second defendantin the suit now under appeal, stating that in the 
backyard of the plaintiff’s house on the eastern side there are two trees, one a jack 
tree and another a mango which are a source of nuisance especially in the season 
when the winds are blowing heavily. It was further stated that there are two 
cocoanut trees in the plaintiff’s compound slanting towards the third defendant’s 
house and that there are also one or two margosa and other trees by the side of the 
compound of the third defendant. On account of the slanting position of the 
cocoanut trees and the branches cocoanuts fall and invariably cause damage 
to the third defendant’s building. For these reasons it was requested that the 
Commissioner should direct the house-owner (plaintiff) to abate the nuisance. It 
is the plaintiff’s case that this complaint was without reasonable and probable 
cause and was actuated by malice with the intention of stifling the suit O.S. No. 
334 of 1944. On getting this complaint, the Commissioner inspected the locality 
on 14th March, 1945 and made an endorsement on the application that the over- 
hanging leaves may be ordered to be removed. The plaintiff says that at the time 
of the inspection by the Commissioner she was not given any notice. In the inter- 
vening period there were several letters passing between the plaintiff and the muni- 
cipality. On 22nd March, 1945, by Exhibit A-5 the plaintiff, was asked by the 
second defendant that since the two cocoanut trees and the overhanging branches 
of the other trees standing in her compound are a source of danger to the structure 
and the wall of her neighbour, the third defendant, the plaintiff was directed under 
sections 219 (1) and 313 (c) of the Madras District Municipalities Act to tie up 
the two cocoanut trees with ropes and also to cut away the overhanging branches 
of the margosa tree and other trees near the wall of the third defendant within 
seven days from the date of the receipt of that memo. To this memo. a reply was 
sent Exhibit A-6, dated 29th March, 1945, wherein the plaintiff remonstrated with 
the Commissioner and stated that the Commissioner did not give any opportunity 
to explain the real position and gave details of O.S. No. 334 of 1944 wherein a 
Commissioner had been appointed who had found that there was encroachment 
of three to five feet in the side where the trees stand. In these circumstances, the 
plaintiff protested that to issue a notice under section 219 (1) of the Madras District 
Municipalities Act on the assumption that the wall belongs to the third defendant 
is prejudicial to her interests and therefore she earnestly prayed the Commissioner 
to delete the words “ wall of your neighbour ” and ‘‘wall of the petitioner” in the 
memo. issued in Exhibit A-5. To this the Commissioner sent a reply Exhibit A-7 
dated 19th April, 1945, wherein it was stated that the Commissioner had inspected 
the place and that he saw no reason to reconsider the memo., dated 21st March, 
1945. The plaintiff was, therefore, directed to tie up the cocoanut trees with 
rope and lop off the overhanging branches of the trees standing near the wall of the 
third defendant immediately. Failing to comply with the terms of the memo. 
already served on her within one week, she would be prosecuted without further 
notice. ‘The plaintiff did nothing to comply with the directions contained in Exhibit 
A-5. On the failure of the plaintiff to act up to the terms of the notice Exhibit A.5 
a complaint, Exhibit A-g, dated 23rd May, 1945, EER by the Commissioner 
before the First-class Bench of Magistrates, Palghat, usder sections 219 (1) and 313 (c) 
of the Madras District Municipalities Act for failure to cut and remove the over- 
hanging branches of the trees which were a source of danger to the During: 3 in the 
neighbouring compound. 
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The Bench of Magistrates found that the plaintiff was guilty of having disobeyed 
the order of the Commissioner in not cutting and removing the dangerous trees, 
convicted and sentenced her to a fine of Rs. 20 in default to suffer one weck’s simple 
imprisonment. The matter was taken up in revision before this Court an 
ist November, 1945, Chandrasekhara Ayyar, J., allowed the revision and ac ed 
the petitioner (plaintiff). The learned Judge was of the opinion that it apo, ENA 
regrettable that respectable persons who are neighbours should be fighting over 
trifles of this kind. He expressed the hope that these neighbours if they have got 
any real dispute between them might settle it by resort to a Civil Court as they 
have already done and not indulge in these side-shows in criminal Courts. 
It was found that the Bench Court’s order directing the plaintiff to tie up with 
iron wires and strong ropes the cocoanut trees which have been growing in a slanting 
position was beyond the Court’s jurisdiction since the criminal Court had only the 
right to find out whether the accused person had disobeyed the order of the Gommis- 
sioner. It was further stated that as directed in the order of the Commissioner 
the overhanging branches of the margosa tree and other trees had been lopped off. 
In the learned Judge’s view the tying of the cocoanut trees with ropes will be of no 
avail as the trees are 30 years old and have been growing slantingly and crooked 
nature can hardly be straightened. The plaintiff who was the petitioner in that 
case was represented in the criminal revision case by Messrs. V. T. Rangaswami 
„Ayyangar and S. Venkatachala Sastri who argued the case and succeeded in this 
Court. It is now alleged by the plaintiff’s husband as P.W. 1 that though he was 
instructing counsel in this Court he did not advise the petitioner’s counsel in the 
revision petition to represent to the Court that the overhanging branches of the 
margosa tree and other trees has been lopped off as directed by the Commissioner 
in his order, dated 22nd March, 1945 and that in fact no branches had been lopped 
off. Relying on this portion of P.W. 1’s evidence the respondgnts now contend. 
that the High Court would not have set aside the conviction and sentence had it not 
‘been for the representation made that the overhanging branches of the margosa 
and other trees had already been lopped off thereby complying with the order of the 
Commissioner. It is unnecessary for me to examine the question as to whether a 
leading counsel who appeared for the plaintiff in criminal revision case made the 
representation without instructions and I am inclined to take the view that the 
present version of P.W. 1 that no such instructions were given to his counsel is not 
acceptable. Whatever that may be the question whether prosecution was launched 
without reasonable and probable cause and was actuated by malice does not depend 
upon the basis on which the acquittal was ordered by the High Court. 

As I have already stated both the lower Courts have found that the prosecution 
was not without reasonable and probable cause and was not actuated by mlalice. 
If the plaintiff is to succeed it has to be proved that the complaint was initiated 
in a malicious spirit and without reasonable and probable cause. In Mohammad 
Amin v. Jogendra Kumar Bannerjee!, their Lordships of the Privy Council stated as 
follows : 

“Thefoundation of an action for damages for malicious prosecution lies in abuse of the process of 
the Court by wrongfully setting the law in motion and it is designed to discourage the perversion of 
the machinery of justice for an improper purpose. The plaintiff must prove that the proceedings 
instituted against him were malicious, without reasonable and probable cause, that they termi- 
nated in his favour (if that be possible) and that he has suffered damage.” 

"To the same effect are the other decisions of the highest authority. See Raja 
Braja Sunder Deb v. Bamdeb Das*, Abubucker Ibrahim v. Maganlal K. Faverr®, 
Venkatapathi v. Balappa* and Srinivasa Thathachariar v. Thiruvenkatachanar®, ‘The 
ilaw in this respect is so well settled that no reiteration of it is necessary. 


Now the question is whether the third defendant who has simply informed the 
municipal authorities thateon account of the fact that the leaves of a margosa tree 
and jack tree standing in the compound of his neighbour the plaintiff fall in. his 
emer ig en I 


1. (1947) 2 M.L.J. p. 27 : L.R. 74 LA. 193 3 g. (1939) 51 L.W. p. 635. 
Z.L.R. (1948) 1 Cal. 254 (P.C.). 4. (1933) 65 M: p- 146, 
a. (1944) 1 M.L.J. p. 40. 5. (1931) 95 L.W. 495. 
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compound and also in the well there, contaminate the water in it and that the 
overhanging branches of the m` rgosa and other trees are a source of danger to his 
building and that two cocoanu trees of the other compound are slanting towards 
Picon pound and that on account of these, nuisance is being caused to him and 
thertfore requesting the Commissioner to direct the owner of the trees to abate 
the nuisance, is liable for initiating the criminal prosecution. It is urged on behalf 
of the third defendant that he has not requested the municipal authorities to prose- 
cute the plaintiff. All that he has done is to put forward a legitimate grievance 
which the municipal authorities can redress. Such being the case, d suit for damages 
` for malicious prosecution against the third defendant has to be dismissed in limine. 
On the other hand, decisions of the highest Courts have laid down that a man 
who gives information which results in a prosecution being instituted is as much 
liable for damages if the same was done without reasonable and probable cause 
and was actuated by malice. 


A suit for malicious prosecution is maintainable by a person who was prose- 
cuted by the police and acquitted against another who had made the report con- 
taining maliciously false information against the former to a village munsif as a 
result of which the police after investigation launched and conducted the prose- 
cution even though the informant was not the prosecutor in the criminal case. 
See the decision in Periya Goundan v. Kuppa Goundan1, where the law on the subject 
has been discussed in some detail. Their Lordships of the Judicial Committee 
in the decision in Gaya Prasad v.. Bhagat Singh? have laid down that if the police 
or the magistrate act on information given by a private individual without a com- 
plaint or an application by the issue of process under section 204 of the Code of 
Criminal Procedure still it cannot be said that the person who gave.the information 
is not the prosecutor even though actually the initiation of the proceedings was 
at the instance ofsthe Crown. Who is a prosecutor must depend upon the circum- 
stances of the case. Itis not the Crown setting the law in motion that is the criterion 
but the conduct_of the complainant before and after making the charge must also 
be taken into consideration. Therefore the appellant argues that if the third - 
defendant out of illwill and malice complained to the municipal authorities without 
any justification and such a complaint resulted in her prosecution without reasonable: 
and probable cause then it cannot be said that the third defendant is not the prose- 
cutor and as such immune from all liability. In view of the decisions mentioned’ 
above, it seems to me that if on the merits the finding is that the third defendnt 
had no reasonable and probable cause and was actuated by malice, then a suit 
against him for malicious prosecution would certainly lie and the mere fact that the 
third defendant has not actually figured in name as a prosecutor would not absolve 
him from liability if he is really culpable. 

_ On behalf of the municipality the learned Government Fleader contends that 
a municipal council as such cannot be sued against for an offence of malicious 
prosecution because the council as such is not a sentient being capable of acting. 
It is only a corporate body which has a legal existence and no malice can be attri- 
buted to such an institution. The answer of the appellant to this argument is that 
a suit would lie against a corporate body like the municipality. The decision of 
Mitter, J., in Maharaja Bose v. Governor-General in Council? is cited. Mitter, J., was 
of the opinion that a suit would lie against the Government for tort committed 
by its servants in the course of their employment and that the immunity which 
is afforded in respect of acts done in exercise of their powers or duties under a 
statute is confined to acts done in exercise of governmental powers. Hence if a 
servant of a statutory body like the municipality has laid the prosecution in the 
circumstances under ach that servant would be liable for damages then if he 
had not acted within the scope of his authority and in excgss of the powers conferred 
on him by the statute, then the employer, namely, the statutory body will be equally 
liable. e 


I. trora) LL.R. 42 Mad. 880: 37 ML.J. 234. g. ALR., 1952 Cal. 242. 
2. (1908) I.L.R. go All. 525. 
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Where the chairman of a municipality who launched a prosecution against 
a person before a Bench Court under section 344 of the District Municipalities 
Act for alleged failure to pay cart-stand dues and the complaint was thrown out as 
the municipality had farmed out the right to levy cart-stand dues to a contraggor 
and no amount was due to the municipality in that respect from the plaintif ho 
was acquitted and who thereupon filed a suit for damages for malicious prosecution 
against the chairman in his individual capacity it was held that on the admission 
of the chairman in his deposition before the Court that at the time he launched the 
prosecution he knew that there was no offence committed by the plaintiff and that 
the prosecution was not authorised by the letter of the law but he thought it right 
to prosecute the plaintiff as the money was indirectly due to the municipality, that 
he had no reasonable and probable cause for launching the prosecution and that 
his action was actuated by malice and hence he was liable for damages. The learned 
Judges were of the opinion that the admission of the chairman of innocence of the 
plaintif showed that there was malice and that he had no reasonable and probable 
cause. The learned Judges were further of the view that even if the motive of the 
chairman was not to gratify a personal spite but to promote what he thought was 
the best interests of the municipality still he was actuated by malice and so was 
liable for damages for malicious prosecution See the decision jn Karuppanna 
Pillai v. Haughtan’. Such being the case if the circumstances of the case do not 
justify the action of the municipal authorities in launching a complaint then the 
municipality and its chairman would be equally liable. 

Mr. K. P. Ramakrishna Iyer for the appellant strenuously argued that the 
finding of the lower Courts regarding the absence of malice and the existence of 
reasonable and probable cause in launching a prosecution is not a question of fact 
but is one of law which would justify this Court in Second Appeal in examining 
the evidence in the case to find out whether the inference is legally correct or not, 
whereas all the counsel who appear for the various respondents with one voice con- 
tended that the question is one of fact. The second defendant’s Advocate drew 
my attention to the evidence of P.W. 1 that the Commissioner had no grudge against 
him as he knew him only in his official capacity. It is not pretended that the second 
defendant knew personally the plaintiff who is the wife of P.W. 1 and in fact even 
though the plaintiff is in name the owner of the property the proceedings are con- 
ducted only by P.W. 1 and even the prosecution against the plaintiff was launched 
because of the fact that the property stood in her name. P.W. 1 is a retired Sub- 
Registrar and a relation of the third defendant. So much so the case of the plaintiff 
is that on account of the ill-feeling between the relations the criminal prosecution 
was started in order to stifle the civil litigation. The plaintiff further contended 
that the second defendant, the commissioner was on terms of friendship and fami- 
liarity with the third defendant’s brother who happened to be the vice-chairman 
of the same municipality and therefore, the action of the second defendant was 
actuated not by any public or official motive but only to satisfy an influential person, 
namely, the third defendant. But it is also seen that at the time the prosecution 
was launched the vice-chairman was not the third defendant’s brother as admitted 
by P.W. 1 himself. I do not think I will be justified in delving into the evidence 
in the case to come to the conclusion whether the action cf the third defendant was 
actuated by malice and that whether the defendants had no reasonable and pro- 
bable cause for filing a petition against the plaintiff. The question to be considered 
is whether it is open in Second Appeal to canvass the correctness of the finding 
regarding the absence of reasonable and probable cause and malice. Mr. K. P. 
Ramakrishna Iyer urges that section 100 of the Code of Civil Procedure is no bar 
to this Court embarking upon an enquiry regarding the existence or absence of 
reasonable and probable cause on the evidence let in as well as on the question 
of malice. He has invited my attention to the passages in text books on the Law 
of Torts as well as to decisions of English Courts. 

What is a reasonable and probable cause has been explained by Hawkins, J., 
Hicks v. Faulkner? which runs thus :— 


I. (1936) 70 M.L.J. 695. 2. (1878) L.R. 8 Q.B.D. 167 at 171. 
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“ Now I should define reasonable and probable cause to be, an honest belief in the guilt of the 
accused based upon a full conviction founded upon reasonable grounds, of the exitence of a state of 
circumstances, which, assuming them to be true, would reasonably lead any ordinarily prudent and 
cautious man, placed in the position of accuser, to the conclusion that the person charged was probably 
saili of the crime imputed. There must be: first, an honest belief of the accuser in the t of the 

; secondly such belief must be based on an honest conviction of the existence of the circum- 
stances“which led the accuser to that conclusion ; thirdly, such secondly mentioned belief must be 
based upon reasonable grounds ; by this I mean such grounds as would lead any fairly cautious man 
in the defendant’s situation so to believe; fourthly, the circumstances so believed and relied on by the 
accuser must be such as to amount to reasonable ground for belief in the guilt of the accused. 


The belief of the accuser in the guilt of the accused ; his belief in the existence of the facts on which 
he acted, and the reasonableness of such last mentioned belief are questions of fact for the jury whose 
findings upon them become so many facts from which the Judge is to draw the inference, and determine 
whether they do or do not amount to reasonable and probable cause. This also is an inference of 
fact and not of law as is sometimes erroneously supposed ; and the Judge is to draw it from all the 
circumstances of the case, Lister v. Perryman}, per Lords Chelmsford and Westbury. This inference 
is certainly not to be interfered with upon lighter grounds than if it had been intrusted by law to the 


jury. In practice everdbody knows the Judge may, and often does anticipate the findings of the jury 
alternatively in summing up, as the learned Baron did in this case”. 


Again at page 173 the learned Judge says : 


“ The question of reasonable and probable cause depends in all cases, not upon the actual exis- 
tence but upon the reasonable bona fide belief in the existence of such a state of things as would amount 
to a justification of the course pursued in making the accusation complained of no matter whether 
this belief arises out of the recollection and memory of the accuser or out of information furnished to 
him by another. It is not essential in any case that facts should be established proper and fit and 
admissible as evidence to be submitted to the jury upon an issue as to the actual guilt of the accused. 
The distinction between facts to establish actual guilt and those required to establish a bona fide 
belief in guilt should never be lost sight of in considering such cases as that I am now discussing. Many 
facts admissible to prove the latter, would be wholly inadmissible to prove the former.” 


Hawkins, J.’s obServations do not lend support to the argument of the learned 
Counsel that the inference about the absence of reasonable and probable cause 
and malice is a question of law. In discussing the theory of want of reasonable 
and probable cause Salmond in his book on Torts (11th edition at pages 741 and 
742) refers to the judgment of Hawkins, J., and says that if the defendant alleges 
that he prosecuted the plaintiff because of the information received from a third 
person it is for the jury to say whether the information was really received by the 
defendant, whether it was really believed by him and it is for the Judge to decide 
whether if it was so received and believed it constituted a reasonable ground for 
prosecution. See Herniman v. Smith?, where the House of Lords held that whether 
the facts proved amount to reasonable and probable cause for the prosecution is a 


question for the Judge and not for the jury. See Tyne Improvement Commissioners v. 
Armement Anversots’, 


In Herniman v. Smith*, Lord Atkins refers to the dictum of Hawkins, J., in Hicks 
v. Faulkner‘ and disagrees with his observations. At page 9 of the decision in 
Hernimam v. Smith®, Lord Atkins observes as follows — 


“ I cannot think that Hawkins, J., is right in Hicks v. Faulkner 4, when he says that the reasonable- 
ness of the accuser’s belief in the existence of the fact on which he acted is a question of fact for the 
jury. Itseems to me that the question, together with the question whether the facts so believed amount 
to reasonable cause for believing the accused to be guilty are for the Judge.” 


The learned Law Lord also agreed with the statement of law contained in 
Bradshaw v. Water Low & Sons, ; 


In this state of authorities in England the point regarding the absence of reason- 


able and probable cause will be considered as one of law for the Judge but is that 
the law in India ? 





5 > 
e 
1. L.R.4 E and I. 595, 538. g. L.R. (1949) A.C. 326 at 953. 
2. L.R. a38) A.G. 305 at 317: (1938) 1 All 4- R DR 8 Q.B. D. 167 at 171, 172, 
Ie 5. 1915) 3 K.B. 527. 
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In Pestonji M. Mody v. The Queen Insurance Company}, the Privy Council discussed 
the English law on the subject and laid down that the inference regarding absence 
of reasonable and probable cause and malice involves a question of fact which 
according to the English law, it is for the Judge and not for the jury but they e 
a distinction between a trial by jury who finds facts and that by a Judge sifting 
singly and observed at page 336 : 


“It appears to their Lordships that the only question involved is a question of fact on which 
there are concurrent findings. It is quite true that according to English law it is for the Judge and 
not for the jury to determine what is reasonable and probable cause in an action for malicious pro- 
secution. e jury finds the facts. The Judge draws the proper inference from the findings of the 
jury. In that sense the question is a question of law. But where the case is tried without a jury there 
is really nothing but a question of fact and a question of fact to be determined by one and the same 


person ”. 

Their Lordships of the Judicial Committee, therefore, held that a certificate 
as to whether there was reasonable and probable cause and malice does not involve 
a question of law and was granted under a misapprehension. The only judgment 
of the Indian Courts to which my attention was drawn where there are observations 
to the effect that the absence of reasonable and probable cause and malice is a 
question of law and not one of fact is that of Wadsworth, J., in Narayana Mudali v. 
Kalatht Mudali? but the view taken in that case runs counter to the observations 
of the Judicial Committee in Pestonji M. Mody v. The Queen Insurance Company 
and the earlier decisions of our Court in Vaithianatha Iyer v. Krishnaswami Iyer? 
and Chenna Reddi v. Venkataswami*. The latest decision on the subject is that of 
Chandrasekhara Aiyar, J. In Mushtoorappa v. Hanumanthappa® where the learned 
Judge dissents from the view of Wadsworth, J., in Narayana Mudali v. Kalathi Mudali® 
Mr. Ramakrishna Iyer also referred to the judgment of Jackson, J., in Srinivasa 
Thatachariar v. Thiruvenkatachariar® but there the learned Judge held that though 
absence of reasonable and probable cause is a question of fact where the finding 
could not be said to be on proved facts then a point of law is involved regarding 
the absence of proof. He has referred to the decision in Pestonji M. Mody v. The 
Queen Insurance Company! but that cannot help the case of the appellant because 
it is nobody’s case that there is no evidence from which the lower Courts could have 
drawn the conclusion. It seems to me that if the finding is based upon relevant 
and admissible evidence then the question is one of fact and I am precluded from 
going behind the conclusion of fact arrived at by both the Courts below. 


It is further urged that because the third defendant made a complaint to the 
municipality with the idea of stifling the civil suit, malice can be inferred from 
such a conduct and as such the third defendant can have no immunity whatever. 
The decision in Nurse v. Rustomji Dorabji’ is cited in support of this proposition but 
in that case there was a definite finding that the defendant preferred an unfounded 
criminal charge against the plaintiff with the indirect motive of bringing pressure 
on the latter to settle a civil suit pending between the parties and it was only under 
those circumstances that the Court held that the defendant was actuated by malice. 


It cannot be said in this case that the letter to the municipality evidenced by 
Exhibit A-4 is with any such ulterior motive. There is no mention of any civil 
suit in that and the municipal authorities were not asked to take any proceedings 
civil or criminal against the plaintiff. I am, therefore, of the opinion that whatever 
might be the views on the question of fact it is not possible for me to interfere with 
the concurrent findings of fact. 


Having gone through the evidence of P.W. 1 and D.W. 2 it seems to me that 
much ado about nothing has been made and that it would have been very much 
better if D.W. 2 had not resorted to make a complaint to the municipal authorities 
on a trivial matter like this. The action of the second defendant was certainly 
Oe 


I. (1900) LL.R. 25 Bom. 332: 10 M.L.J. 4. (1919) 10 L.W. 314. 
300 (P.C.). j È 1046 2 M.L.J. 484. 

2. ogol 2 M.L.J. 296. - (1981) 35 L.W. 495. 

3. (1913) LLR. 36 Mad. 375: 24 M.L.J. 7- (1923) 46 MLL.J. 353. 
515. 
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bona fide, when a respectable person like D.W. 2 complains to him about the 
injury that is likely to happen to his property on account ot the overhanging branches 

e trees in the plaintıff’s compound, it is the duty of the second defendant to 
enqtire into the matter and when he bona fide found that the injury was likely 
to be ĉaused the plaintiff was directed to abate the nuisance. In these circumstances 
in any event no blame can attach to the second defendant and a fortiori to the first 
defendant. As stated already the third defendant a man of responsible position 
and status in life need not have complained on a trivial matter like this. 


A further question has been raised on behalf of the defendants, respondents, 
that a prosecution for the disobedience of a direction under the District Munici- 
palities Act or the Public Health Act in England would not really amount to a 
Criminal Case in the strict sense of the term. Section 219 (1) of the Madras District 
Municipalities Act (V of 1920) deals with prosecutions in case of dangerous trees 
and says l 


“If any tree or a branch of a tree or the fruit of any tree appears to the (executive authority) 
to be likely to fall and thereby endanger any person or any structure the executive authority may by 
notice require the owner of the said tree to secure, lop or cut down the said tree so as to prevent 
any danger therefrom.” 


It is for failure to comply with the notice issued under this direction that the 
prosecution was initiated under section 313 (1) of the Act which says : 


“whoever (a) contravenes any provision of any of the sections or rules specified in the first 
column of Schedule VII or (b) contravenes eae ale or order made under any of the specified 
sections or rules or Oar to comply with any direction lawfully given to him or any requisition 
lawfully made upon him under orin pursuance of the provisions of any of thesaid sectionsor rules 
shall on conviction be punished with fine which may extend to the amount mentioned in that 
behalf in the fourth column of the said schedule.” 


The 4th column in schedule VII in respect of section 219 (1) of the Act lays 
down that for failure to obey requisition to secure, lop or cut down dangerous trees 
the fine to be imposed is Rs. 50. The Act does not anywhere state that in default 
of payment of fine imprisonment can be enforced. The English Court of Appeal 
considered a similar matter in Wiffen v. Bailey & Romford Urban Council! in a com- 
plaint under section 95 of the Public Health Act; 1875, against the occupier of a 
house for non-compliance with a notice stating that a nuisance existed at the house 
arising from the want of cleansing of certain rooms, and requiring him to abate 
the same by stripping the paper off the walls and cleansing and distempering the 
ceilings and walls of the rooms. The person who was prosecuted for that offence 
was acquitted and when he sued the district council for malicious prosecution, the 
learned L.J.’s came to the conclusion that such proceedings necessarily and naturally 
did not involve damage to the fair name of the person proceeded against or put 
him in peril of losing his liberty and therefore it would not be sufficient to support 
an action by him for malicious prosecution even in the event of the complaint 
having been preferred maliciously and without reasonable and probable cause. 
At pages 606, 607 and 608 Buckley, L.J., observes as follows :— 


“ An action for malicious prosecution may lie where the proceedings are civil and not criminal. 
But as was pointed out by Bowen, L.J., in Quartz Hill Gold Mumng Co. v. Epre*, it isin very few cases 
that an action for malicious prosecution will lie where the matter is one of civil proceedings. The 
Lord oe ave this reason at page 689: ‘‘It is clear that Holt, C.J., considered one of those 
three heads of damage necessary to support an action for malicious prosecution. .......but the bring- 
ing of an action is of itself no injury to him. When the action is tried in public his fair fame will be 
cleared, if it deserves to be cleared ; if the action is not tried, his fair fame cannot be assailed in any 
way by the bringing of the action”’.......... If there be no scandal, if there be no danger of loss 
of life, limb or liberty, if there be no pecuniary damage, the action will not lie. Sir James Mansfield 
G.J., in Byne v. Moore?, seems to me to have said very much the same: “ I feel a difficulty to under- 
stand how the plaintiff could recover in the present action whereig he could recover no damges, 
because he clearly has not proved that he has sustained any; I can understand the ground upon 
which an action shall be maintained for an indictment which contains scandal, but this contains 
none, nor does any danger of imprisonment result from it: this bill was a piece of mere waste 
paper.” 








I, L.R. (1915) 


1 K.B. 600 at 606, 608. 3. 5 Taunt 187 at ror. 
2. (1883) L.R. 1: Q.B 


-D, 674 at 689, 6gr. 


278 THE MADRAS LAW JOURNAL REPORTS. [1955 


So that what I have to ascertain for the purpose of seeing whether the action 
lies is this. Is there, within the first head, scandal, damages to fame? or is there, 
within the second head, danger of imprisonment ? or is there within the third hegg, 
damage to property? The lastis not in question in this case. There is no pecyfliary 
damage. ‘Though the costs incurred by the plaintiff were probably larger than the 
54-5’. which were allowed to him by the justices it is well established that the 
difference between solicitor and client costs and party and party costs is not legal 
damage. Does the case fall within the second head that is to say, is there damage 
to the plaintiff’s person? The proceedings were taken under sections 94-96 of the 
Public Health Act, 1875. If the summons had succeeded a fine might have been 
imposed, and if the fine had not been paid a warrant of distress might have been 
issued under the Summary Jurisdiction Acts, and in default of goods to satisfy the 
distress imprisonment might have followed in that sense, and in no other sense, 
could the proceedings have resulted in imprisonment. It seems to me that, that 
does not satisfy the second head. There are many proceedings which may result 
in imprisonment. A judgment in an ordinary action of debt may eventually be 
followed by imprisonment under section 5 of the Debtors Act, 1869, but it will not 
satisfy the second head of damage stated by Lord Holt because the person is not 
imprisoned by virtue of the proceedings. Imprisonment is only an ultimate result 
which may follow upon non-compliance with the obligation to pay the money. 
For these reasons the case does not, in my opinion fal! within the second head. 


It remains for consideration whether the case falls within the first head, 
damage to his fair name as if the matter whereof he is accused be scandalous. 


“ It seems to me that it is necessary as Bowen, L.J., saidin Quartz Hill Gold Mining Co. v. Eyre’, 
for the plaintiff to show that damage to his fair fame is the necessary and natural consequence of the 
proceedings taken against him. It is said that this is a Criminal Proceeding,*l agree that it is in a 
sense. It is a proceeding which may result in the imposition of a fine for failure to comply with a 
statutory obligation. In Reg v. Whitchurch’, it has held that an order of justices under these sections 
of the Public Health Act, 1875, was made in a “ Criminal casue or matter” within section 47 of the 
Judicature Act, 1873, Rayson v. South London Tramways Co.*, seems to me to be distinguishable from 
this case. There it was held that an action for malicious prosecution would lie. e imputation 
contained in the charge in that case was that the plaintiff was a common cheat, that he had travelled 
in a tramcar with intent to avoid payment of his fare. That was, a charge that the plaintiff committed 
a breach of a statutory obligation contained in section 51 of the Tramways Act, 1870, but the imputation 
was attempting to cheat the tramway company. That case is no authority in support of the plain- 
tiff’s contention. The matter is in a sense criminal but that does not conclude the question. I have 
to see whether the institution of these proceedings necessarily and naturally conveyed an imputa- 
tion affecting the plaintiff’s fair fame. ere are many proceedings such as proceedings for obstruct- 
ing a hig hway, or for keeping pigs in an improper place, which are in the sense I have, above indicated, 

imi But no one would say that a person’s fair fame was affected because he was summoned for 
keeping a pig in any improper place, or for allowing a dog to wander about unmuzzled contrary 
to a muzzling order. There is no imputation against fair fame in such a case.” 


The other learned Lord Justices agree with the observations of Buckley, L.J. 


Seshagiri Ayyar, J., in Sriramulu Nayudu v. Kulandaivelu Mudali* discussed the 
dictum of Buckley, L.J. and was inclined to agree with him. Generally according 
to the Court of Appeal in England if the punishment is one of fine and imprison- 
ment is the ultimate result of non-compliance with that fine it cannot be said that 
the proceedings are criminal in nature. In that particular case the learned Judge 
was of the view that the accusation under section 20 of the Cattle Trespass Act 
cannot cause damage to the reputation of the accused and therefore held it was not a 
case of criminal prosecution. 


Phillips and Odgers, JJ.. in Naganna v. Venkatarayalu® had to discuss the effect 
of the decision in Snramulu Naidu v. Kulandaivelu Mudali* as well as the decision in 
Wiffen v. Batley & Romford Urban Council® in a case where the suit was in respect 
of a claim for damages fðr malicious prosecution in regard to an offence under 
section 212 of the Estates Land Act in which it was alleged that the act amounted 
to robbery. The learned Judges held that such an action would not lie as there 
ce a OOOO E 


1, (1883) L.R. 11 Q.B.D, 689, 4. (1916) 31 M.L.J. 479. 
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was no scandal or damage to the fair name of the plaintif. Odgers, J., followed 
the dictum of Buckley, L.J. in Wiffen v. Bailey & Romford Urban Council*. 


In Salmond’s Law of Torts already referred to, the learned author at page 737 
savas follows :— 
“Tt is not easy to say what offences cast a slur on the fair name of the accused. Failure to pay a 


tramcar fare ha been held such an offence but not failure to comply with a Public Health Act notice 
requiring rooms in a house to be cleaned.” 


The authority cited is Wiffen v. Bailey & Romford Urban Council. 
In Pollock on Torts (14th edition) at page 249 the learned author states : 


‘ that the prosecution must have been for an offence of which a conviction would c reproba- 
tion impairing the party’s fair fame. It is not enough that the proceedings were penal in form as 
in the case under many administrative statutes.” : 

As Buckley, L.J., pointed out at page 609 in Wiffen v. Bailey & Romford Urban 
Council! no person would say that a person’s fair fame was affected because he was 
summoned tor keeping a pig in an improper place, or for allowing a dog to wander 
about unmuzzled contrary to a muzziing order and there is no imputation against 
fair name in such a case, similarly it cannot be said that if a person does not lop off 
the overhanging branches of a tree there is any slur or an imputation cast upon his 
fair name. ‘There may be a number of instances of a similar nature and it is 
unnecessary to enumerate them. In more than one case I have held that prose- 
cution under the municipal Acts or for failure to pay tithe or revenue cannot be 
deemed to be completely criminal proceedings. They are quasi civil in nature and 
applying these principles it seems to me that in the present case the prosecution 
which was the foundation for the suit for damages for malicious prosecution 1s not 
one which casts any slur or odium upon the character and good name of the plain- 
tiff. On that ground also the decision of the lower Courts has to be justified. 

Both the lower Courts have held that the plaintiff is liable to pay compensatory 
costs. I do not think that, that direction can be upheld. The Commissioner 
was acting bona fide but it cannot be said that the third defendant was entirely 
free from blame in making a complaint to the Commissioner. I, therefore, set 
aside the order of the Courts below awarding compensatory costs to the defendants 
who will be entitled to the ordinary costs allowed when a suit is dismissed, only 
one set in the lower Courts. 

The Second Appeal fails and is dismissed with costs of respondents 1 and 2 one 
set. No leave. 


K.C. l — Appeal dismissed. 
IN THE HIGH COURT OF JUDICATURE AT MADRAS. 
PRESENT :—MR. P. V. RAJAMANNAR, Chief Justice AND Mr. Justice RAJAGOPALA 


AYYANGAR. 
Mohanasundaram (minor) by their grandfather and guardian, 
C. P. Kuppuswamy Mudaliar and others .. Appellants* 
0. 
Neelambal and others .. Respondents. 


Partnership Act (IX of 1932), section 37—Scope of—Facts and circumstances which attract the equitable 
. ` le. e 


The right of an outgoing partner or the representatives of a deceased partner to claim a share 
of profits made since he c to be a partner is dependent on the surviving or continuing partner 
carrying on the business of the firm with the property of the firm. The claimant has to establish 
that the business of the firm has been carried on by the partner notwithstanding the dissolution. 
The entire basis of the rule is that if the surviving partner in breaçh of the right in quondam partner 
or his representatives to have the accounts settled and the affairs of the firm wound up and the sur- 
plus, if any distributed, continues the business, the partner who thus wrongly acts is subject to the 
obligations of a partner but not entitled to claim rights in uch a capacity. The ex-partner or his 
E eea e—a 


1, L.R.(1915) 1 K;B. 600 at 606, Go8.« 
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representatives are entitled to claim their share of the profits if the venture proves to be profitable 
and are not liable for losses, 


This principle however cannot apply to a case where the business of the partnership is not being 
continued.. ‘The carrying on of a similar business by a partner after the termination of the partnezship 
does not bring the case within the equitable principle of section 37 of the Indian Partners Ret 
The provisions of sections 16, 50 and 53 of the Act make this clear. On the dissolution of a each 
partner has a right to commence a new business in the old line and in the old neighbourhood either 
alone or in partnership with other people. 

A mere overdrawing made by a partner from the partnership, which overdrawing was utilized 
in the new business, will not ipso jure bring in section 37 of the Partnership Act to play. 


Obiter :—Save in exceptional cases of fraudulent or improper conduct on the part of the partners, 
which might attract the principle of section 37 of the partnership Act even to a case of dissolution 
of partnership and accounts the decree should provide for the payment of interest upon the amount 
due frorn the date of the final decree and not from the date of the plaint. 


“Tulasi Ammal v. Ramachandra Nayudu, (1954) 2 M.L.J. 44 (N.R.C.), referred to. 


Appeal against the judgment and decree of the Honourable Mr. Justice Mack, 
dated 19th April, 1951 and passed in the exercise of the Ordinary Original Civil 
Jurisdiction of the High Court in C. S. No. 460 of 1948. 


` G. Ramakrishna Ayar for Appellants. 
G. Fagadisa Ayyar for Respondents. 
The Judgment of the Court was delivered by 
Rayagopala Ayyangar, F.—This is an appeal by the plaintiffs from the Judgment 
of Mack, J. and is directed against the terms of a preliminary decree for the taking 
of the accounts of a dissolved partnership. 


The facts of the case are not in controversy and may be briefly stated. On or 
about 31st July, 1945, one C. K. Narasimha Mudaliar entered into a partnership 
with the defendant P. Arunachalam Chettiar (who died pending the suit and is now 
represented by his widow and sons who are the respondents before‘us) for the pur- 
pose of carrying on a business in hides and skins under the name and style “ K. N. 
Arunachalam Chetty & Co.” Each of the partners contributed a capital of 
Rs. 10,000 and while Narasimha Mudaliar was entitled to a 1/3rd share in the 
profits and loss, Arunachala was to have the rest of the 2/3. During the subsistence 
of the term of the partnership Narasimha Mudaliar died on 2nd June, 1947, leaving 
the plaintiffs as his representatives with the result that the partnership stood dissolved 
on that date. 


The books of account of the partnership showed that they were made up to 
the end of March, 1947, showing a credit of Rs. 10,198-12-8 to Narasimha Mudaliar 
the deceased and Rs. 13,413-13-0 to Arunachala subsisting partner. There had 
been subsequent drawings both by Narasimha and Arunachala upto the dissolution 
of the partnership. | f 


Arunachala withdrew some small sums even after the dissolution and on 
goth June, 1947, he drew a sum of Rs. 20,000 while the amount standing to his 
credit on that date was Rs. 13,800 odd. In other words he withdrew to the extent 
of about Rs. 6,000. It might be mentioned that Arunachala paid a sum of Rs. 1,000 
to the representatives of Narasimha Mudaliar in July, 1947, for the funeral expenses 
of the deceased, paid the income-tax due by the firm to the tune of about Rs. 7,500 
and also paid to the representatives of the deceased a sum of Rs. 10,000 in May, 
1948, on account and subject to the taking of accounts. 


In July, 1947, Arunachala Chetty started a business in hides and skins in his 
Own name as P. Arunachala & Co. The drawing of Rs. 20,000 appears 
to have been utilised for this purpose but it is admitted no assets of the firm of É. N. 
Arunachalam & Co. in thé shape of the stock-in-trade, etc., were utilised for the 
venture newly started. ; 

When Narasimha Mudaliar died in June, 1947, intestate he left four sons—all 
of them minors and a widow. Three of them were sons by a deceased wife while 
the last was the son of a second wife who survived her husband, Having regard 
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to the minority of the legal representatives and there being no legal guardian for 
the three elder sons, Arunachalam appears to have suggested the necessity for an 
application to the Court for the appointment of a guardian for the minors so that 
hewgould deal with such persons without any question being subsequently raised 
as regards the authority or competence of the guardian. An application was 
accordingly made to this Court and the paternal grandfather of the four minors 
was appointed on 21st August, 1947, as their property guardian. ‘The guardian 
then started correspondence with Arunachala as regards the settlement of the 
accounts and the latter expressed his willingness to have this done ; only he desires 
the income-tax assessment to be completed so that this liability might be known and 
taken into account. It was in the course of this correspondence that the sum of 
Rs. 10,000 already referred to was sent up to the guardian on account. A statement 
of account was sent to the guardian which showed that a sum of over Rs. 7,000 
as still due to the minors and the second wife after the payment of Rs. 10,000 but 
this was not immediately paid on the ground that notwithstanding all efforts to 
wind, up the affairs of the firm, there were constituents who had gone away to 
Pakistan and that without ascertaining how much could be recovered from them 
the amount of bad debts could not be worked out. Other matters holding up the 
final ascertainment of the figure of profit or loss were set out but it is unnecessary 
to detail them. 


The guardian of the minors on their behalf and the widow of the deceased 
not being satisfied filed the present suit for the taking of the account of the dissolved 
partnership. In the plaint after setting out the facts regarding which there was no 
dispute it was stated in paragraph 9g: 

“ The plaintiffs charge that they are entitled to an account being taken of the dissolved Chea 


ship of K. N. Arunackalam & Co., and the profits earned on the business subsequent to the death of 
Narasimha Mudaliar by the use of his assets.” 


¥ + * * + 


In accordance with this the plaintiffs prayed for judgment : 


(i) that an account may be taken of the partnership of K.N. Arunachalam & Co., that became 
dissolved on 2nd June, 1947 and of the business of the firm since carried on by the defendant ; 


(ii) that the amounts due to the plaintiffs on account of the amount due to Narasimha Muda- 
liar for capital and share of profits be ascertained at the time of his death and also their share on the 
Pa pias by the defendant since that date by the use of Narasimha Mudaliar’s share in the property 
of the ; 


(ili) that the plaintiffs should be paid the sums due to Narasimha Mudaliar at the time of his 
death less payments made on account together with the share of profits in the subsequent business 
of interest at 6 per cent. per annum whichever is advantageous to the plaintiffs. 


In his defence Arunachala Chetty who was alive at the date of the written 
statement asserted that he had always been willing and anxious to settle the account 
and detailed the impediments which stood in the way of ascertaining the figures 
of the sums due to each of the partners. He denied the claim for a share of the 
profits of the business carried on by him subsequent to the dissolution and asserted 
that ‘the plaintiffs would be entitled only to such amounts, if any, as might be 
found due on account of the share of Narasimha Mudaliar after accounts are taken 
and interest on the amount found due from date of such ascertainment and the 
final decree following thereon.’ 


The defendant Arunachala died on 5th September, 1950, after the filing by 
him of the written statement and his heirs were impleaded in the place of the 
deceased. At thehearing before Mack, J., the facts as set out above were admitted 
and the only question for consideration by the Court was whether the plaintiffs 
were entitled to a claim to a share of the profits of the business conducted by Aruna» 
chala Chettiar after 2nd June, 1947. ‘This obviously referred to the business in 
hides and skins carried on by the surviving partner in the name of P. Arunachalam 
& Company after July, 1947, till September, 1950, there being no allegation that the 
business of K. N. Arunachalam & Company had been continued after and June, 
1947- 

36 i 
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Besides the account books of the firm of K. N. Arunachalam & Company and the 
books of the business of P. Arunachalam & Company there was no evidence placed 
before the learned Judge except that of the accountant of the dissolved firm. In 
his evidence he deposed that the new business started by Arunachalam was by dite 
on with the borrowings to the extent of about 5 lakhs all of which appeare the 
accounts of the business. This was accepted by the learned Judge and indeed 
there was no dispute as regards this. The plaintiffs claimed that they were entitled 
to a share of the profits of the business of P. Arunachalam & Company which the 
surviving partner started. 


The learned Judge held that on the facts the terms of section 37 of the Indian 
Partnership Act were not attracted and that the business started by Arunachala 
was an entirely new one though he had overdrawn from the dissolved firm to the 
extent of about Rs. 6,000 or Rs. 7,000. The learned Judge however held that 
though the plaintiffs were not entitled to claim a share inthe peofits of the new 
business as a continuation of the dissolved firm, they were nevertheless entitled to 
interest at 6 per cent. per annum on the amount of Narasimha Mudaliar’s share 
as on 2nd June, 1947, on the final taking of the accounts. 


This appeal is by the plaintiffs from this disallowance by the learned Judge 
of their claim to a share of the profits of the business of P. Arunachalam & Company. 
The argument advanced on behalf of the appellants by Mr. G. Ramakrishna Ayyar, 
their learned counsel, was that the new business must be deemed to be a continuation 
of the business of the dissolved firm by reason of two facts. (1) That the new business 
was also one in hides and skins. (2) That the surviving partner had overdrawn 
from his account to the extent of about Rs. 6,000 or Rs. 7,000 when he drew Rs. 
20,000 on goth June, 1947 and that if this money was utilised by him in his new 
venture ae principle of the provision in section 37 of the Partnérship Act, 1932, was 
attracted. 


We are clearly of the opinion that on the facts of this particular case the rule 
laid down in section 37 of the Partnership Act is not attracted. The material 
portion of this provision runs in these terms : 

“ Where any member of a firm has died or otherwise ceased to be a partner, and the surviving 
or continuing partners carry on the business of the firm with the property of the firm without any 
final settlement of accounts as between them and the outgoing partner or his estate, then, in the absence 
of a contract to the contrary the outgoing partner, or his estate is entitled at the option of himself or 
his representatives to such share of the profits made since he ceased to be a partner as may be attri- 
butable to the use of his share of the property of the firm or to interest at the rate of six per cent. per 
annum on the amount of his share in the property of the firm.” 


It will be seen this right of the deceased or outgoing partner is dependent on 
the surviving or continuing partner “‘ carrying on the business of the firm with the 
property of the firm.” The claimant has therefore to establish that the business 
of the firm has been carried on by the partner notwithstanding the dissolution. 
The carrying on of a similar business by the partner after the termination of the 
partnership does-not bring the case within the equitable principle enunciated by 
the section. The entire basis of the rule is that if the surviving partner in breach 
of the right of the quondam partner or his representatives under section 46 of the 
Partnership Act to have the accounts settled and the affairs of the firm wound up 
and the surplus if any distributed, continues the business, the partner who thus 
wrongly acts is subject to the obligations of a partner but not entitled to claim rights 
in such capacity. That is why the ex-partner or his representatives are entitled 
to claim their share of the profits if the venture proves to be profitable and not 
being liable for losses are entitled to claim interest if there is loss or even where there 
is profit, at 6 per cent. per annum where this is more advantageous. 


This principle however cannot apply to a case where the business of the part- 
nership is not being continuéd. In the present case though the business which 
was carried on by Arunachalam Chetty after July, 1947, was also in hides and skins, 
it was not in the sante name as the old firm’s business and it was financed by borrow- 


ing on Arunachala’s own credit, This the surviving partner was entitled in law 
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to do. In this connection reference may be made to certain other provisions of the 
Partnership Act which renders the position clear. 


Under section 16: 


“ Subject to contract between the partners (a) if a partner derives any profit for himself from any 
transaction of the firm, or the use of the property or business connection of the firm or the firm name, 
he shall account for that profit and pay it to the firm ; 


(b) if a partner carries on any buesiness of the same nature as and competing with that of 
the firm, he shall account for and pay to the firm all profits made by him in that business.” 


This represents the rights and obligations of bets during the continuance of 
the partnership. But after the dissolution of the firm the governing provision is 
to be found in section 50 of the Act which runs thus : 

“ Subject to the contract between the partmers, the provisions of clause (a) of section 16 shal 
apply to transactions we any surviving partner or by representatives of a deceased partner, under- 


taken after the firm is dissolved on account of the death of a partner and before its affairs have been 
completely wound up: 


Provided that where any partner or his representative has bought the goodwill of the firm, 
nothing in the section shall affect his right to use the firm name”. 


It will be seen that while the surviving partner is subject to the obligations 
enacted by section 16 (a) the embargo imposed by section 16 (b) against carrying 
on a business of the same nature competing with that of the firm is not applicable 
to him after the dissolution. There is one other provision to which reference may 
be made, viz., section 53 of the Act which in a sense is a corollary to section 37. 
Section 53 runs thus : 

“ After a firm is dissolved, every partner or his representative may in the absence of a contract 

between the partners, to the contrary, restrain any other partner or his oe eine nn from carrying 
on a similar business in the firm name or from using any of the property of the firm for his own benefit, 
until the affairs of the firm have been completely wound up; Provided that where any partner or 
his representative has bought the goodwill of the firm, nothing in this section shall affect the right 
to use the firm name.” 
The prohibition is to the carrying on of a similar business in the firm name 
and not to the carrying on of a similar business in his own name. ‘The position 
is thus summarised in Lindley on ‘Partnership’ (11th edition, page 724). Dealing 
with the effect of the dissolution of a firm as regards the partners themselves it is 
stated : 

“Each partner has a right to commence a new business in the old line and in the old neighbour- 
hood either alone or in partnershp with other people ”. 

It follows from the foregoing that the carrying on of a business in the same line 
by a surviving partner does not by itself render him liable to the obligation enacted 
by section 37 of the Partnership Act. 


The next point to be considered is the effect of withdrawal by Arunachala 
of Rs. 20,000 on goth June, 1947 and its utilisation in the new venture. On the 
facts of the present case, we are of the opinion that this does not render the new 
business one carried on with the property of the dissolved firm within the meaning 
of section 37. It will be seen that on the date of the withdrawal, the surviving 
partner had admittedly about Rs. 14,000 to his credit: so that the overdrawing 
was to the extent of a little over Rs. 6,000. The funds necessary for the new business 
was of the order of five lakhs and these were obtained by a borrowing on sole credit 
of Arunachala. It is not stated that the surviving partner took over to his new 
business even the stock-in-trade of the old firm. Even at the time of the overdrawing 
the income-tax had not been assessed and paid and it is in evidence that the tax 
which came over Rs. 7,000 was paid by the surviving partner. In these circum- 
stances the withdrawal of June, 1947, can only be treated as an overdrawing which 
does not ipso jure bring in section 37 of the Partnership Act. 

We are therefore clearly of the opinion that ‘the learned Judge was right in 
holding that section 37 of the Partnership Act is not attracted to the present case 
enabling the plaintiffs to claim a share of the profits of thf subsequent business 
started by Arunachala in hig own name, 
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The learned Judge however has passed a decree in favour of the plaintiffs 
allowing “interest at 6 per cent. per annum on the amount of C. K. Narasimha 
Mudaliar’s share as on 2nd June, 1947”. The legal basis on which this relief has 
been rested by the learned Judge is not clear, though there is a reference e 
overdrawing of Rs. 6,000 or Rs. 7,000 by Arunachala being treated as a te 
loan. The representatives of the defendant not having appealed against the decree, 
the correctness of the learned Judge’s direction does not fall to be considered. But 
by affirming this decree of the learned Judge we must not be taken to have accepted 
the direction as correct. This question has not been argued and hence we do not 
feel called upon or deem it proper to express any final opinion whether the decree 
awarding interest on the deceased partner’s share from the date of his death was 
correct. It was mentioned at the Bar that this direction was justified by the present 
suit being one for taking the accounts of a dissolved partnership as if in every such 
suit the plaintiff is entitled to interest from the date of the dissolution. In our 
opinion there is no warrant for this assumption. The decision of the Privy Council 
reported in Suleman v. Abdul Latif}, is authority for the position that normally 
the decree in a suit for dissolution of partnership and accounts should provide for 
the payment of interest upon the amount due from the date of the final decree 
by which the amount if any is found due not from the date of the plaint. ‘The 
reason for the rule was stated to be that 


“Until the accounts are taken it is impossible to say what if anything is due from one partner 
to his coparceners’’, 


Though this is the usual rule, we had occasion recently to point out in [L.P.A. 
No. 139 of 1951 (1954) 2 M.L.J. Short Notes, p. 44] that there might be exceptional 
cases of fraudulent or improper conduct on the part of the partners which might 
attract the principle of section 37 of the Partnership Act even to'a case where the 
suit was one for dissolution and accounts. ‘The later case reported in Lala Hakim 
Rai v. Lala Ganga Ram? was one in which the suit was for the taking of accounts of 
a dissolved partnership. There had been improper conduct on the part of the 
former managing partner against whom the action was laid he having retained in 
his hands and for his own purposes the assets of the firm without accounting for 
them or their proceeds to his co-partner. Even in this case, interest was awarded 
not from the date of the dissolution but from the date of the plaint in the action, 
Lord Romer stating 


“ That interest should only run as from the date of the institution of the suit and not from the 
date of the dissolution of the partnership is now conceded by the plaintif”. 


' The contention raised on behalf of the defendant that interest should run only 
from the date of the final ascertainment of the plaintiff's share was repelled by 
distinguishing the earlier case in Suleman v. Abdul Latif in these terms : 

“ But that case was concerned with an ordinary suit for the dissolution and winding up of the 
affairs of a going partnership. The present case is widely different. It is a suit brought nearly two 
years after the dissolution of the partnership against the former managing partner who has been re- 
taining in his hands and for his own purposes assets of the firm without accounting for them or their 
proceeds to his co-partner ”’, 


This in our opinion means that the mere fact that the suit is one for the taking 
of the accounts of a dissolved partnership does not by itself give the plaintiff a right 
to interest even from the date of the plaint, the case being merely an application 
of section 34, Civil Procedure Code. There must be some conduct on the part 
of the defendant to justify the award, such as the failure of his obvious duty to wind 
up the affairs of the firm with promptitude, failure to submit accounts and improper 
retention in his hands of the assets of the firm: One thing is clear, namely, if the 
mère fact that the suit is onë for the taking of the accounts of a dissolved firm involved 
the consequence that the plaintiff was entitled to interest even from the date of the 
plaint, it stands to reason that’ the plaintiff also should be bound to pay interest 


e 
I. (1930) 59 M.L J. 121 : L.R. 57 L.A. 245 : 2. (1943) 1 M.L.J. 16: L.R. 67 I.A. 172 : 
-LR 53 Gil. 203 (P.G). I.L.R. (1942) Kar. 157 (P.G.). 


T] ARUNACHALATHAMMAL J. KANAĞAŠABAPATHI PILLAI (Mack, 7.). 285 


if on the taking of the accounts it is found that the quondam partner has overdrawn. 
It need hardly be mentioned that interest from the date of the final decree stands 
on a different footing and no distinction can be made between a plaintiff and a 
defendant in that matter. Apart from contract there is no right to interest in 
respem of overdrawings by partners. As statedin Lindley on ‘Partnership’ (pages 
478, 479, 11th edition) : i 


“ Except however where there has been a fraudulent retention or an improper application of 
the money of the firm, it is not the practice of the Court to charge a partner with interest on Tear 


of the firm in his hands ; for example, under ordinary circumstances a partner is not charged wi 
interests on sums drawn out by him or advanced to him.” 

These questions are, as stated before, academic in this appeal but we have 
considered it necessary to mention our views to prevent any misunderstanding 
of the legal position by our affirming the decree of the learned Judge. 


The appeal fails and is dismissed with costs. The appellant’s guardian will 
take his costs out of his estate. 


R.M. —— „Appeal dismissed. 
IN THE HIGH COURT OF JUDICATURE AT MADRAS. 
PRESENT :—MR. JusTIcE MACK. 
Arunachalathammal .. Petitioner" 


v. 
T. Kanagasabapathi Pillai .. Respondent. 


Civil Procedure Code (V of 1908) » Order 21, rule 66 (2) (¢)—Vealuation of property in the sale proclamation 
—Independent valuation—Destrabilety of inserting when there is wide divergence between decree-holder’s valuation 
and judgment-debtor’s valuation. 


The Madras Amendment which has added the new clause (e) to Order 21, rule 66 of the Code 
of Civil Procedure requires a sale proclamation to note the valuation of the property by the decree- 
holder and the judgment-debtor. 


But in cases of execution petitions by attachment and sale of property where there is a wide 
divergence between the decree-holder’s valuation and the judgment-debtor’s valuation it is desirable 
for the Court to have the property valued by the amin of the Court and to have such valuation inserted 
in the sale proclamation. 


Srinivasan v. Andhra Bank, Ltd., (1948) 2 M.L.J. 569, distinguished. 
Petition under section 115 of Act V of 1908, praying that the High Court will 


be pleased to revise the Order of the Court of the Subordinate Judge of Tuticorin, 
dated 8th October, 1952 and made in E.A. No. 317 of 1952 in O.S. No. 59 of 1949. 


C. R. Krishna Rao for Petitioner. 
S. Ramachandra Atyar for Respondent. 


The Court delivered the following ' 


Jupement.—This is a petition by a judgment-debtor to revise the- order of the 
learned Subordinate Judge of Tuticorin in execution directing on a sale procla- 
mation the decree-holder’s valuation and judgment-debtor’s valuation to be published 
and the property brought to sale, without noting any valuation by Court. 


In this case the property is said to comprise a number of small houses or tene- 
ments which the decree-holder valued at Rs. 5,000 but which the judgment-debtor. 
valued at Rs. 60,000. There was kared no valuation by an amin or any 
independent Court officer. Order 21, rule 66 (2) (e), a new clause recently enacted 
and applicable to Madras, requires a sale proclamation to note the valuation of the 
property by the decree-holder and the judgment-debtor. It is urged that. this is 
all that is sufficient and that the learned Subordinate Judge’s order is in accordance 
with the requirements of Order 21, rule 66 (2). Reliarice is placed on Srinivasan 
v. Andhra Bank, Lid.1, a decision by Govinda Menon, J., who took the view that the 


*C.R.P, No. 2351 of 1952. g8th September, 1954. 
t. (1948) 2 M.L.J. 569. m4 
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residuary clause (f), which was previously in existence as 66 (2) (e), is intended 
to cover matters other than market-value. ‘That clause requires a proclamation 
to specify as fairly and accurately as possible “‘ every other matter which the Court 
considers material for a purchaser to know in order to judge of the nature and value 
of the property’. In the case Govinda Menon, J., dealt with, there were exge€mes 
of valuations between the decree-holder and judgment-debtor ; but the frocla- 
mation was also directed to contain a commissioner’s estimate of the market-value 
of the property. In cases such as this, where there is so wide a divergence between 
the -decree-holder’s valuation and the judgment-debtor’s valuation, it appears to be 
desirable for the Court to have the property valued by an amin and to have such 
valuation inserted in the proclamation. I would differentiate this case from 
Srinivasan v. Andhra Bank, Lid.+ on the ground that there the proclamation contained 
an estimate of the market-value by an independent valuer. In any event both 
learned advocates are agreed that this property should be valued immediately 
by an amin, of course at the expense of the decree-holder, that his valuation 
should be inserted in the proclamation and the property be brought to sale as 
expeditiously as possible thereafter. ‘The order of the Subordinate Judge is modified 
accordingly. On this petition there will be no order as to costs. 


R.M. — Order modified. 
IN THE HIGH COURT OF JUDICATURE AT MADRAS. 
PRESENT :—MR. JusTiIcE GovinDA MENON. 
M. S. Gnanasabapathi Mudalar .. Petitioner" 


0. 
E. Sivagnanam Pillai and another .. Respondens. 


Madras Buildings (Lease and Rent Control) Act (XXV of 1949) (as amended ly Act (VIII of 1951), 
section 12-B, Explanation—Scope—Order of Subordinate Fudge, dated and April, 1951 reversing order of Rent 
Controller—Revision under section 12-B which came into force on 1st May, 1951—Sustainability—Revisional 
powers—Scope. 

Where an order of the Subordinate Judge reversing the order of the Rent Controller was passed 
on 2nd April, 1951 and a Civil Revision Petition was filed under section 12-B inserted by Amending 
Act (VIII of 1951) which came into force on 1st May, 1951 and the District Judge entertained the 
revision and dealt with the merits: : 


Held: As the order of the Subordinate Judge was passed within six months prior to the coming 
into force of the Amending Act (VIII of 1951) and on the plain words of the Explanation to ‘section 
12-B the District Judge had jurisdiction to entertain the revision. 


The powers of the High Court as well as the District Judge in entertaining revisions from the 
appellate orders are ad idem and the proper mode of dealing with such revisions is to find out whether 
the appellate Court acted illegally or irregularly, for the revisional Court cannot clothe itself with 
the powers of an appellate Court. [In the instant case it was held that there was no miscarriage of 
justice and so no interference was necessary. 


Petition under section 115 of Act V of 1908, praying that the High Court will 
be pleased to revise the order of the District Court of Tirunelveli, dated 22nd 
February, 1952 and made in M.C. No. 1 of 1951. (H.R.C. No. 59 of 1950 on the 
file of the Rent Controller, Tirunelveli. 

V. S. Mayilerumperumal for Petitioner. 


K. Hariharan, A. S. Krishnamurthi, K. Thirumalat and A. R. Ramanathan for 
Respondents. 

The Court delivered the following 

Jupement.—The chief point urged in this Civil Revision Petition is that the 
learned Judgeinthe Court below had no jurisdiction to entertain the revision before 
him and as such his reversal of the appellate order of the Subordinate Judge is 
ultra vires. 





a. (1948) 2 M.L.J. 569. 
*C.R.P, No. 1456 of 1952. 1gth August, 1954. 
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The argument is put this way. Section 12-B of the Madras Buildings (Lease 
and Rent eS Act was inserted into the enactment by means of an Amending 
Act (VIILof 1951) andit came into force on 1st May, 1951, having been published 
in.the official Gazette on that date, though it received the assent of the Governor 
nine Wgys earlier on 21st April, 1951. The order of the Subordinate Judge reversing 
that of the Rent Controller was passed on 2nd April, 1951 and, such being the case, 
it is contended that at the time the order was passed, there was no right of revision 
to the District Judge and a subsequent amendment of the Act would not give him 
the jurisdiction. But there is an lanation to section 12-B of the Act. It is in 
the following term :— 

“ The jurisdiction of the High Court or District Court under this section shall extend also to 
orders passed or proceedings taken at any time within six months before the commencement of the 
Madras Buildings (Lease and Rent Control) Amendment Act, 1951 ”. 

It is clear that the order of the Subordinate Judge was passed within six months 
prior to the coming into force of the Amending Act. Such being the case, it 
cannot be said that the District Judge had no jurisdiction to entertain the revision. 


My attention was invited to a judgment of my learned brother Ramaswamli 
Goundar, J., in Ganraj Poonamchand v. Venkatarainam!. On a perusal of the same 
it is clear that what the learned Judge decided was that in the matter which came 
before him, if was not competent to him to send back the case for a fresh finding 
as to whether the provisions of section 7 (2) of the Act had been complied with. 
There are observations in the same judgment to the effect that if orders had been 
passed within six months prior, a revision will lie. Otherwise, probably the revision 
to the learned Judge himself would not have been entertained. On the plain 
words of the Explanation to section 12-B, I am satisfied that the learned District 
Judge had jurisdiction to entertain the revision. On the merits, the revisional Court 
has come to the conclusion that Arumugham Pillai was the real lessee and that the 
petitioner has come forward with a false case that Sivagnanam Pillai was a lessee 
under him and that there was a sub-lease to Arumugham Pillai. But it has to be 
mentioned in this connection that the learned District Judge seems to have disposed 
of the revision before him as if it were an appeal to him and not a revision. The 
powers of the High Court as well as the District Judge in entertaining revisions 
from the appellate orders are ad idem and the proper mode of dealing with such 
revisions is to find out whether the appellate Court acted illegally or irregularly, 
for the revisional Court cannot clothe itself with the powers of an appellate Court. 
In this case I am satisfied that there has been no miscarriage of Justice and so no 
interference is necessary. 


The Civil Revision Petition is dismissed. No costs. 
K.S. Petition dismissed. 


IN THE HIGH COURT OF JUDICATURE AT MADRAS. 
PRESENT :—MR. Justice GOVINDA MENON AND MR. JusTICE RAMASWAMI. 
D. K. Raja .. Appellant* 


D. 
P. S. Kumaraswami Raja and others .. Respondents. 


Practiwce—Trust—Mode uf management of-—Power of Court to interfere with the discretion of the trustee— 
Givil Procedure. Code (V of 1908), Order 39, rule 1—Application under for an injunction—Power of Court to 
appoint receiver in the alternative. 


In the matter of trust properties a Court before which any dispute regarding the trust is pending, 
has supervising power over the discretion of the trustees. ere trustees have been appointed for 
the management of an institution which is charitable or religious in its nature, then even if the docu- 
ment of trust provided for a certain mode of management, still if the interests of the trust requires 
interference, Courts have ample supervising powers over the discretion of the trustee in the management 
of the institution. If there are cient grounds, Courts can interfere with the discretion of the turstee. 








1. ALR. 1952 Mad. 159. 
® A.A.O, No. 398 of 1953. , grd August, 1954. 
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Order gg, rule 1 of the Civil Procedure Code allows the Court in an application under that 
provision, to grant an injunction or make such other order as the Court thinks fit for the purpose 
of staying and preventing the waste, damage, alienation, sale, removal or disposition of the property 
in dispute. There can therefore be no objection to the appointment of a receiver in an application 
for an injunction if the plaintiff wants it in the alternative. If the plaintiff does not ask for a iyer 
and there is no application to that effect by the defendant it is not open to a Court, purpo to 
act under Order 39, rule 1, to appoint a receiver without any request from the parties. 


Narayana Dossji Varu v. H.R.E. Board, (1951) 1 M.L.J. 62, referred and explained. 


Appeal against the order of the Court of the Subordinate Judge of Ramanatha- 
puram at Mathurai, dated the goth June, 1953 and made in I.A. No. 275 of 1953 
in O.S. No. 41 of 1953. 


R. Gopalaswami Aiyangar for Appellant. 
V. Thyagarajan, P. Satyanarayanaraju and K. Veeraswami for Respondents. 


Judgment of the Court was delivered by 


Govinda Menon, 7.—I.A. No. 275 of 1953 was an application in O.S. No. 41 of 
1953 in the Court of the Subordinate Judge of Ramanathapuram at Mathurai 
in which the plaintiffs prayed for an injunction under Order 39, rules 1 and 2 and 
section 151 of the Code of Civil Procedure restraining the fifth defendant from 
doing anything interfering with the status quo of the Trust Committee and its 
constitution described in the plaint, pending disposal of the suit, subject to his 
right to become trustee-manager for three years by devolution. 


The learned Subordinate Judge held that for the purpose of preserving the 
status quo and for maintaining the balance of convenience, the fifth defendant should 
be restrained by means of an interim injunction pending disposal of the suit from 
interfering with the status quo of the trust committee and its constitution without 
prejudice to his rights to become the trustee-manager for a peripd of three years, 
consequent on the death of his father and hence this appeal. 


The first defendant in the suit who is since dead along with defendants 5 to 8 
and the second plaintiff constituted a joint Hindu family of affluent people in 
Rajapalayam. The first plaintiff who now holds the position of the Governor of 
Orissa State is a very near relation of the parties. Defendant No. 2 is the chairman 
of the Municipal Council, Rajapalayam. The third defendant is the District 
Collector, Ramanathapuram, while the fourth defendant is a respectable gentleman 
of the locality in whom the members of the family have great confidence. 


In 1932 under Exhibit A-1 the first defendant, who was then the head and 
manager of the joint family constituted a trust known as the Dharma Raja Edu- 
cation Charity Trust, Rajapalayam, for conducting certain schools and other places 
of learning. For this, certain properties were set apart one of which was a shandy 
the collections from which have to be utilistd for the maintenance of schools and 
other educational institutions. 


The document provided for a line of trustees and committee of management. 
This is attested by all his five sons and it was intended to be a family trust. It is 
not necessary to describe in detail the devolution of management and how the trust 
has to be carried out. It also provided that the first defendant as the founder of the 
trust had power to make changes from time to time and also amendments with 
regard to the conduct and management of the trust by means of documents as are 
necessary to effectively carry out the objects and intentions of the trustees. While 
the matters were in that state, in 1935 there was another trust-deed, Exhibit A-2 
by which certain alterations were made in Exhibit A-1 and the later document 
was to be read as part of the earlier one. In 1938 by Exhibit A-3 there were further 
changes made in the mode of conduct of the trust and the personnel of the trustees 
and committees. There w4s a family partition in 1939 by which each of the members 

ot his share separated. In 1943 another trust-deed, Exhibit A-4, was executed 
by which there were further alterations in the constitution of the committee and. as 
to how the management was to be carried on. It was provided that the first defen- 
dant should be the triistee-manager during his lifetime. After his death each of his 
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sons in the order of seniority shall be the trustee-manager in turn for a period of 
three years. Provision was also made that in case any one of the sons died the 
‘grandsons should step into the place of the sons and so on and so forth. 


n the 6th of September, 1939, the father and the sonsasalreadystated effected 
a part&ion of the joint family properties among themselves and under this document 
the sons accepted and ratified the earlier trust deeds, the result of such ratification 
‘being that any doubt which had arisen with regard to the competency of the first 
‘defendant as manager of the family to found the trust out of the joint family pro- 
perties was cleared up. In that partition deed there was a clause that if it became 
necessary that the first defendant should at any time make any alterations in the 
documents relating to the founding of the schools and other educational institutions 
then he shall have full powers to make alterations without in any way creating 
inequality among his sons who have equal rights. 


On. the 26th of July, 1943, the first defendant executed Exhibit A-4 called the 
‘supplementary trust deed making certain important changes in the mode of manage-. 
ment of the trust properties. Under this deed the committee of management 
should consist of (1) A trustee manager ; (2) The municipal chairman, Rajapalayam ; 
(3) Municipal vice-chairman, Rajapalayam ; (4) One Municipal Councillor, Raja- 
palayam, to be nominated by the members of the committee; (5) Another member 
to be nominated by the members of the committee. In and by this document 
the affairs of the trust have to be conducted by the manager and power was given 
to the first defendant to nominate one of his sons as trustee-manager in his place 
for a specific period during his own lifetime. 


O.S. No. 5 of 1945 was a suit filed by the present appellant as plaintiff challen- 
‘ging the validity and effectiveness of Exhibit A-4 by which vital and important 
changes had been made in the mode of conducting the charities. The main contest 
there was whether the power granted to the first defendant in the partition deed 
of 1939 to make alterations in the trust deed clothed him with sufficient authority 
and jurisdiction to create new offices contemplated in Exhibit A-4. The High 
‘Court in Appeal No. 591 of 1946 held that the document constituting the trust 
conferred power of introducing changes in the management, on the first defendant 
and therefore Exhibit A-4 was valid and effective. ‘This judgment was pronounced 
by this Court on 8th February, 1950, though the decision in the Court of the Subordi- 
nate Judge was given on 21st January, 1946. Pending appeal to this Court on 
5th July, 1948, the first defendant executed a further supplementary trust deed in 
and by which, there were further changes made in the management. ‘The consti- 
tution of the committee was as follows :—(1) Trustee manager; (2) District Collector, 
Ramanathapuram. ex-officio; (3) Municipal Chairman, Rajapalayam, ex-officio ; 
(4) the present first plaintiff ; and (5) any person appointed by the said four members 
from the village public. The trustee-manager was also given power to delegate 
his functions to a person nominated by him. In pursuance of this power the second 
plaintiff was made to deputise for his father and the educational institutions were 
-conducted on that basis. The committee was functioning smoothly for sometime 
but unfortunately various disputes arose between the parties and a criminal com- 
plaint was filed against the first defendant for certain alleged misappropriation of 
sums belonging to the charities. A suit, O.S. No. 39 of 1953, had been filed in the 
‘Court of the Subordinate Judge, Ramanathapuram, for the removal of the first 
defendant from the hukdar managership of the charities and there were also other 
-charges of misappropriation and breach of trust, etc. This resulted in serious mis- 
understanding between the parties and the relationship between the plaintiffs 
and defendants 6 to 8 on the one side and the first defendant and the fifth defen- 
dant on the other became very strained and inimical. While so, on 8th May, 1953, 
the first defendant executed another trust deed Exhibit B-2 nadifying the conditions ` 
contained in Exhibit A-5 regarding the management and it is stated therein that 
the fifth defendant was to be the manager of the trust for a period of 15 years from 
the date of the latest trust deed, the other members of the committee being the 
‘Collector of Ramanathapuram, ex officio; the municipal chairrhan, Rajapalayam, 
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ex officio; R. S. Subbaraya Pillai retired vakil and 5.5. Ramaswami Mudaliar, land- 
lord, Srivalliputtur. Before this, the first defendant had executed another trust 
deed, dated 7th April, 1953 (Exhibit B-1) which was cancelled by Exhibit B-2. 


The reason for cancelling that deed was that the second plaintiff who ha been 
appointed manager thereunder for a further period of ten years from 5th Ju¥W, 1953, 
did not accept the appointment on account of the evil advice given to him by the 
first plaintiff and the sixth defendant who were inimically disposed towards the 
first defendant. After keeping the document with him for sometime he returned 
it without agreeing to be the trustee-manager. ‘Therefore, it is stated that the deed 
dated 7th April, 1953, did not take effect and it had to be cancelled under Exhibit 
B-2. The result of Exhibit B-2 is that the fifth defendant gets a right to manage 
the trust for a period of fifteen years. By this time feelings between the plaintiffs. 
on the one side and first defendant and the fifth defendant on the other became 
badly embittered on account of the civil and criminal litigations which had been 
pending and on ist June, 1953, the first defendant executed a will bequeathing all 
his properties in favour of the fifth defendant and it is stated that within 8 days 
thereafter he committed suicide. Though permission had been granted for the 
filing of the suit by the Advocate-General on 28th April, 1954, the plaint was filed 
sometime in June, 1953 and the reliefs asked for are nine in number of which in 
view of the death of the first defendant the really important ones ate prayers H 
and 7 and the interlocuto1y application out of which the present Civil Miscellaneous 
Appeal has arisen was for restraining defendants 1 and 5 by an order of injunction 
from interfering with or doing anything to the educational charity trust, its present 
constitution and working and to preserve the status quo pending disposal of the 
suit. As the first defendant is dead the injunction is directed against the 5th defen- 
dant. The affidavit filed in support of the application contains allegaticens which 
are practically the same as those contained in the plaint and in the counter filed on 
behalf of the fifth defendant all these allegations have been very strongly repudiated- 


The main contentions put forward on behalf of the plaintiffs are that Exhibit 
B-2 is void, ineffective and inoperative in law and does not thereby confer upon the 
fifth defendant any right to be in management of the trust properties. If that is 
so the earlier deed, Exhibit A-5 still continues and the rights and powers obtained by 
the second plaintiff have not been exhausted or set aside. The result would be that 
the second plaintiff would continue to manage the trust as he had been doing pre- 
viously subject to the right of the fifth defendant to become the trustee-manager 
for three years consequent on the death of his father, the first defendant. ‘The 
plaintiffs averred that the second plaintiff continues to be in management of the 
trust despite the fact that Exhibit B-2 has come into being. Various acts of inter- 
ference and meddling by defendants 1 and 5 are enumerated in the affidavit filed 
in support of the application which it is unnecessary to reiterate in detail. It is 
urged that there is a prayer in the plaint asking the fifth defendant to account for a 
sum of Rs. 6,000 spent by him and even though the first defendant is dead it is 
essential that the fifth defendant should be asked to state what has happened to 
that sum. The reliefs E and F still remain open and as such if the fifth defendant 
is allowed to function there will be a conflict of interest with duty and that a person 
having such a conflict of interest should no longer function in a fiduciary 
capacity. 

The fifth defendant takes his stand on the judgment of the High Court referred 
to above and contends that the first defendant has absolute power in the matter 
of introducing changes in the management at his will and, therefore, there is no 
question of any arrogation of power or misuse of it. The learned Subordinate 
Judge was of the opinion that even under Exhibit A-5 on which reliance is placed 
by the second plaintiff if is open to the first defendant to effect substantial constitu- 
tional changes only so far as when they are beneficial to the interests of the trust- 
Such being the case the fit defendant’s whims and fancies or caprices cannot 
be brought into play in the matter of introduction of changes. Having laid down 
that foundation thè learned Judge was of the view that there was hardly any justi- 
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fication for the first defendant to execute Exhibit B-2 by constituting a committee 
and by giving irrevocable powers to the fifth defendant for a period of fifteen years. 
There has not been any serious mismanagement or maladministration of the trust 
proper ties during the period of the committee functioning under Exhibit A-5. 
n fa the first defendant himself in Exhibit B-1 states that the trust has been func- 
tioning properly and he has reposed confidence which according to the Court was 
perfectly justified in the second plaintiff’s management. According to the lower 
Court because of the several civil and criminal proceedings initiated at the instance 
of the first plaintiff the first defendant changed his attitude and with a view to 
create friction in the management, he has executed Exhibit B-2. The learned 
Subordinate Judge has given various other reasons why it is necessary to keep the 
status quo ante. We do not think it necessary to express any definite opinion as regards 
the construction of Exhibit A-5 or the merits of the question. Prima facie it seems 
to us that the interests of the trust are likely to suffer if the two rival contending 
parties hostile to each other, try to meddle with the affairs of the trust. If we allow 
the management under Exhibit A-5 to continue there is certainly the implication 
that a case has been made out for not acting upon the provisions of Exhibit B-2. 
If on the other hand as contended by the fifth defendant if the committee constituted 
under Exhibit B-2 were allowed to function that would mean the cancellation of 
the mode of management contemplated under Exhibit A-5. ‘There can be no doubt 
that the parties contending against each other are very influential and powerful. 
The first plaintiff is holding a very high position in the public life of the country 
and is occupying the exalted office of the Corns: ofa State. The fifth defendant 
is a member of the Madras Legislative Assembly having at the last general elections 
defeated the first plaintiff in his own home constituency. The members of the 
family themselves are arrayed against each other in this contentious dispute. One 
would not, therefoge, view with equanimity the educational trust being made the 
bone of contention between two such powerful and opposing factions. It seems to 
us that in the best interests of the administration of the trust, pending disposal of 
the suit the District Collector of Ramanathapuram who is one of the ex oficio members 
of the committee of management both under Exhibit A-5 and under Exhibit B-2 
be appointed receiver. It is urged on behalf of the appellants that the Collector 
is a very busy person and that he can hardly find any time to look after the manage- 
ment of the institutions run under the trust. This argument does not appeal to 
us. Ifthe Collector can be an ex officio member of the trust committee and can take 
part in the management, then one fails to see why he cannot be the sole manager 
and function as a receiver. It is not as if the Collector has to see personally to all the 
details of management. He can get things done through his subordinates in the 
revenue and other departments and it is not certainly expected that the Collector 
functioning as receiver of the trust should look after the affairs of management 
personally. We are sure that under the management of the Collector as receiver 
this trust will be ably and efficiently administered. 
Mr. Gopalaswami Iyengar contends relying upon certain observations contained. 
in Narayana Dossju Varu v. H. R. E. Board1, to which one of us was a party that im 
an appeal which arises out of an application filed under Order 39, rule 1 and section 
181 of the Code of Civil Procedure a receiver cannot be appointed under Order 40, 
rule 1, Civil Procedure Code. What was held in the decision cited was that where 
the plaintiff seeks the assistance of the Court to restrain the defendant by an in- 
junction from interfering with the plaintiff’s possession and enjoyment of certain 
properties it is not open to the Court to dispossess the admitted possession of. the 
plaintiff by appointing a receiver without even an application being made by the 
defendant to that effect. The facts of the present case are entirely different from 
those in the case 1elied on by Mr. Gopalaswami Iyengar. The plaintiffs ask for 
an injunction restraining the fifth defendant from interfering with the .status quo: 
ante and for preserving the existing state of management at the time Exhibit B-2 
came to be executed. Mr. Thyagaraja Iyer appearing for the respondents-plaintiffs, 
requested the Court that he might be allowed to add a praye: for the appointment 
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of a receiver in the alternative, if the injunction prayed for by him cannot be granted 
in all its full implications. 

In view of this request by the learned counsel for the respondents we do not 
think it necessary to direct him to file an application in this Court for the appoint- 
ment of a receiver. We take it that his oral request is as good as an akdaaiive 
petition. If that be the case, then there can be no legal objection, whatever to 
the appointment of a receiver. It is as if the plaintiffs themselves have applied in 
the alternative, to the granting of an injunction, for the appointment of a receiver. 
We do not therefore envisage any difficulty in view of the expression of opinion in 
Narayana Dossju Varu v. H. R. E. Board. 


Order 39, rule 1, Civil Procedure Code, allows the Court in an application 
under that provision to grant injunction or make suck other order for the purpose 
of staying and preventing the wasting, damaging, alienation, sale, removal or dis- 
position of the property as the Court thinks fit. There can, therefore, be no objec- 
tion to the appointment of a receiver in an application for an injunction if the 
plaintiffs want it in the alternative. As stated in Narayana Dosgu Varu v. ARE. 
Board, if the plaintiff does not ask for a receiver and there is no application to that 
effect by the defendant it is not open to the Court purporting to act under Order 39, 
rule 1, Civil Procedure Code, to appoint a receiver without any request from the 
parties. We think it, therefore, just and convenient to appoint a receiver pending 
disposal of the suit for the preservation of the trust properties and for its proper 
management. Apart from the fact that the entire subject-matter is pendente lite 
and. assuch is within the jurisdiction of the Court there are authoritative pronounce- 
ments not only of the English Courts but also Indian decisions as well which are 
to the effect that in the matter of the trust properties the Court has supervising 
power over the discretion of the trustees. In In re Hodges, Davyev. Ward*, Malins, 
V.C., observed as fdllows : 

“ Therefore the view I have always acted upon, which I think, is the proper view, and which I 
shall continue to act upon is this, that where the trustee acts in the exercise of his discretion, it is in- 
cumbent upon the Court to pay every respect to that exercise, but it must consider whether it is pro- 
perly done ; adopting the language of Sir J. Wigram, which Mr. Bristowe cites to me, the Court 
must consider whether it is an honest and proper discretion.” 

There are similar observations in other cases for example in In re Roper’s 
Trusts? and also in Klug v. Klug+ and Halsted v. Halsted’. 


A similar view has been expressed by Kania, J., as he then was in Rice v. Cama®, 


The result of these authorities is that where trustees have been appointed for 
the management of an institution which is charitable or religious in its nature, 
then even if the document provided for a certain mode of management, still if the 
interests of the trust require interference Courts have ample supervising powers 
over the discretion of the trustee in the management of the institution. See also 
Lewin on Trusts, 15th edition, page 336, where it is stated that if there are sufficient 
grounds Courts can interfere with the discretion of the trustee. Again in Under- 
hill on Trusts at pages 457 and 460 there are observations to the effect that if the 
interests of the institution require, the Court can interfere with the discretion of 
the trustee. 

In the circumstances of the present case the Collector of Ramanathapuram 
will be appointed receiver and he will take charge of the management of the trust 
immediately and thereafter function as the sole receiver for this purpose subject to 
the general directions of the trial Court regarding the filing of accounts and other 
details of management. Any other course under the present conditions would 
lead to friction and confusion. Therefore the order of the lower Court granting 
the injunction is set asidg and in its stead a receiver is appointed to manage the 
trust properties as stated above. ‘There will be no order as to costs in this appeal. 








I. EY 1 M.L.J. 62. 4. L.R. (1918) 2 Ch. 67. 
2. (1878) L.R. 7 Ch,D. 754 at 762. 2 (1937) 2 E.R. 570. 
3. (1879) L-R. 11 Ch.D. 272. . (1932) 35 Bom.L.R. 840. 


[] BHAVANI KUDAL CO-OP. ETC. BANK 0. VENKATAPATHI (Rajagopala Ayyangar, F.). 293 


_ The suit is more than a year, old and it is imperative that the same should be 
disposed of as expeditiously as possible and we direct the Subordinate Judge to 
take steps necessary for its speedy disposal. 

R.M. —— Order varied. 


N IN THE HIGH COURT OF JUDICATURE AT MADRAS. 
PRESENT :—MR. Justice RAJAGOPALA AYYANGAR. 


The Bhavani Kudal Co-operative Urban Bank, Ltd., by its Secre- 
tary Mr. M. Subramaniam .. Appellant* 


D. 
B. R. Venkatapathi Naidu .. Respondent. 


Master and servant—Suspension from service—Kinds of—Conditions under which they could be resorted to 
—Right of employer to withhold salary during the period of suspension—Governing principles. 

Suspension of an employee by an employer from service is of two kinds, punitive suspension and 
suspension pending an enquiry into the charges against an employee. 

If the suspension is punitive and amounts to a punishment the same considerations which apply 
to a dismissal would apply to it and unless an employer is able to make out misconduct, Peasonable 
notice of the temporary termination of the service of the employee would have to be given. The 
employer has no right to withhold salary for the'period of suspension. For, it cannot be that an em- 
ployer who cannot put an end to the contract of service ween on reasonable notice, can temporarily 
terminate the employment by unilateral action and withhold salary at his pleasure. 

In regard to suspension pending enquiry the Courts have differed on the question whether this 

wer is a necessary incident of the power of dismissal or whether it has to be specifically conferred 
the contract of service or any statute. But the authorities are clear on two points: Y In the 
case of a private employment the power of PT must be specifically contracted for and (2) even 
if the power exists the employer cannot withhold the salary of the employee for the duration of the 
suspension unless the misconduct, to inquire into which the suspension was ordered, is proved to 


have been made out. ° 
Seshadri Aiyangar v. Ranga Bhattar, (1911) 21 M.L.J. 580: I.L.R. 35 Mad. 611 ; Kamini v. Rebati, 
(1920) 33 C.L. J. 336 and District Council, Amraoti v. Vithal Vinayak, A.I.R. 1941 Nag. 125, referred. 
Appeal against the Decree of the Court of the Subordinate Judge of Coimba- 
tore in Appeal Suit No. 145 of 1949, preferred against the Decree of the Court of 
the District Munsif of Erode in Original Suit No. 159 of 1947. 


R. Gopalaswami Atyangar for Appellant. 
S. S. Ramachandra Aiyar and K. S. Ramamurthi for Respondent. 


The Court delivered the following 

Jupoment :—The Bhavani Kudal Co-operative Urban Bank which was the 
defendant in O.S. No. 159 of 1947 on the file of the District Munsif’s Court, Erode, 
is the appellant in this Second Appeal. The plaintiff-respondent was the Secre- 
tary of the defendant Bank and had been dismissed from the defendant’s service 
by an order dated 21st May, 1944. The suit out of which this appeal arises was 
filed for the recovery of damages for wrongful dismissal, salary during the period of 
suspension, the Provident Fund amount standing to the plaintiff’s credit, and 
interest on these sums, etc. ° 


The facts giving rise to these proceedings were shortly these. The plaintiff 
had been secretary of the defendant Bank for nearly 15 years and as Secretary was 
under bye-law 23 (a) (ii) responsible for the executive administration of the Bank. 
While so a notice dated 15th October, 1943, was received from the Registrar of 
Co-operative Societies setting out a number of irregularities committed by the 
management of the Bank and threatening the supersession of the Board of manage- 
ment and asking them to show cause why this should not be done. On receipt of 
this communication which is marked as Exhibit B-1, the President of the Bank 
forwarded this to the plaintiff and directed him to explain certain of the wrgularities. 
His explanation (Exhibit B-3) was submitted on 25th Qctober, 1943. The plaintiff 
also despatched confidential communications to the Registrar of Co-operative 


* S.A. No. 628 of 1950. igth August, 1954. 
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Societies alleging several irregularities against the President and complaining that 
the latter was coercing the writer to create false records, the last of such communica- 
tions being on 13th November, 1943. The President suspended the Secretary by 
order dated 24th November, 1943 and also served on the latter, further charges of 
misconduct which he was called on to explain. The Secretary submigfed his 
further explanations which consisted in large part of attacks on the President. 
After an enquiry by the President, it was placed before the Board of Directors and 
they ordered on 21st May, 1944, that the plaintiff “ be dismissed and removed 
from office as Secretary of the Bank.” 


The plaintiff thereupon filed O.S. No. 257 of 1944 against the President and 
the Board of Directors personally for damages, for wrongful suspension and removal 
and this was dismissed on the ground that the plaintiff’s remedy, if any, was against 
the Bank. He then filed O.S. No. 159 of 1947 from which this Second Appeal 
arises. The main point alleged as the basis of the plaintiff’s suit is to be found in 
paragraphs 12 and 13 of the plaint which run thus: 


“12. The plaintiff submits that the order of suspension and later order of dismissal from service 
passed against the plaintiff are arbitrary, malicious and wrongful. The charges alleged against him 
are unfounded. The charges were not also enquired into and the plaintiff was not even given an 
opportunity of meeting them or establishing their falsehood. The appropriate rules, regulations 
and statutory provisions bearing on the matter have also been violated. Even the principle of natural 
Justice against dismissal without giving an opportunity of being heard has been violated by the defen- 
dant. Moreover, suspension and dismissal have been brought about maliciously and out of spite. 


13. For the above and other reasons, the suspension and dismissal of the plaintiff by the defen- 
dant is wrongful. The said wrongful dismissal has caused to the plaintiff heavy damages to the extent 
of Rs. 2,18g9-11-3 as mentioned hereunder. The defendant is bound to pay the same to the plaintiff. 
In spite of repeated demands the defendant has failed to pay the said damages to the plaintiff.” 


The details of the sums which make the figure of Rs. 2,189-1 1-3 are given in para- 
graph 16 which are these : 


Rs, A. P. 
ba Staf Provident Fund standing to his credit as 1,369 7 4 
2) Interest on this at 5 per cent. per annum from 1st July, 1943 to 31st Macch, 

255 0 O 


1947 es 

. (3) Salary for six months from 24th November, 1943 to 21st May, 1944 at 
Rs. 94 per month na 564 0o d 

(4) Three months’ salary assessed as damages for want of notice before dis- 


n 282 0 O 

(5) Provident Fund for six months’ pay mentioned in item 3 at Rs. 0-1-0 per 
rupee per month 35 4 0 
: 2,505 II 4 
Less amount received on 17th April, 1947, from defendant by cheque. . 316 O 1 
2,189 11 8 


r 


The defendants in their written statement traversed these allegations and 
rested their main defence on the tenure of the plaintiff being one at pleasure and 
that even on the footing that the charges against the plaintiff were to be held not 
proved, their right to terminate the plaintiff’s service could not be called in question. 
They also objected to the interest claimed and the figure of damages set out in para- 
graph 16 of the plaint set out above. 


A number of issues were framed by the learned District Munsif and after an 
elaborate enquiry on the question whether the charges put forward against the 
plaintiff were made out or not, he reached the conclusion that they were not. He, 
therefore, held the plaintiff’s dismissal was wrongful and that the latter was entitled 
to damages for the wrongful suspension and dismissal but he held that no interest 
could be claimed on these sums. In reaching the finding on the main point about 
the need for an enquiry Before the plaintiff could be dismissed, the District Munsif 
seemed to rest the. tenure of the plaintiff’s office, not on the bye-laws which were in 
force when the suspension and dismissal took place, but on those which were brought 
in long subsequently. The distinction between the two sets of rules will be noticed. 
subsequently, but the basis on which the provision of the later bye-laws were held 
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relevant was because of the finding that the Bank adopted the bye-laws deliberately 
-only after the dismissal of the plaintiff. The District Munsif was also prepared 
to hold that even under the older bye-laws the plaintiff could not be dismissed 
except on proof of misconduct ; on this matter the finding was that the Board of 
Dire&ors did not conduct a proper enquiry and that they merely endorsed the 
report of the President. He therefore held that the dismissal of the plaintiff was 
wrongful and malicious. The issues relating to the above having been decided in 
favour of the plaintiff, a decree was passed in his favour for the sums claimed under 
heads 1, 3 and 4 in paragraph 16 extracted above less Rs. 316-0-1 already paid 
.on the basis that the plaintiff was entitled to salary during the period of suspension 
and to salary for 3 months in lieu of notice before the termination of his services. 


From this decree, the Bank filed an appeal to the Subordinate Judge of Goim- 
batore, and the appellate Court confirmed the findings and decree of the trial Court. 


The defendant Bank has now come up to this Court in Second Appeal. The 
contentions raised by Mr. Gopalaswami Iyengar, learned counsel for the appel- 
lant, were these : 


I. That the Courts below were in error in applying the new bye-laws which 
came into force long after the dismissal of the plaintiff, to determine the tenure on 
which he held office. 


2. That on a proper construction of the bye-laws which were in force at the 
time of the suspension and dismissal, the Bank could terminate the services of the 
plaintiff at pleasure. 


3. That assuming that the plaintiff’s services were wrongly terminated 
damages computed on the basis of salary for 3 months was excessive. 


4. That the plaintiff was not entitled to salary during the period of his sus- 
‘pension, i.¢., from 24th November, 1943 to 21st May, 1944, the latter being the date 
‘of the dismissal, the claim which was item 3 in paragraph 16 of the plaint. 


5. That on the rules of the Provident Fund, the plaintiff who was dismissed 
from service was not entitled to be paid the amount contributed by the Bank, but 
‘only his own contribution. 

I shall proceed to deal with each of these points in their order. 


Under the bye-laws which were brought into force long after March, 1945, 
a procedure for the conduct of enquiries was set down. Under this the employee 
had to be informed in writing of the grounds on which it was proposed to take action 
and he had to be afforded an opportunity to defend himself including facilities 
for a personal hearing. Further a sub-committee of the Directors was to be set 
up which alone was to have the power of suspending or dismissing a Secretary with a 
right of appeal to the Board of Directors. But as these rules came in long subse- 
quent to the suspension and dismissal, the plaintiff can base no claim on the basis 
of these rules being in force and Mr. Ramachandra Iyer learned counsel for the 
respondent did not contest this. But though these rules have to some extent coloured 
the views of the Courts below, in their appreciation of the tenure governing plain- 
tiff’s office, I am unable to hold that they have rested their decision in favour of 
the plaintiff on the footing that these rules applied to his case. 


Under clause 23 of the bye-laws (Exhibit B-24) which governed. the relation- 
‘ship between the plaintiff and the defendant Bank : 
“ The president shall have power to fine the secretary and the treasurer, the Board of Directors 
.also have power to suspend or dismiss the secretary and the treasurer, who shall have the right of 
appeal to the general body in the last case.” 


The Courts below have held that the power of suspénsion and dismissal vested 
in the Board of Directors under this clause, was not absolute, but was subject to 
-proof of misconduct to the satisfaction of the Court. I am unable to agree with 
this construction of the clause. . The words are general and no cause is specified as 
. the justification for a dismissal. In these circumstances the tenure of the plaintiff’s 
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office was really one at pleasure and. not one terminable for good and sufficient. 
cause. But having regard to the form of the plaintiff’s action which is for damages. 
for wrongful dismissal, the difference made by theexact tenure is very little, for which- 
ever be the tenure, the defendant would have to give the plaintiffa proper notice 
of termination unless misconduct were established to the satisfaction of the #ourt.. 
In this view the entire discussion of the exact nature of the tenure of the plaintiff, 
which cccupies a considerable portion of the judgments of the lower Courts is 
really academiic. 


The Courts below have concurrently found that the charges made against the 
plaintiff were not established. ‘This finding is binding on this Court. The result 
of this is that it has to be held the dismissal of the plaintiff, even on the footing 
that he held office only during pleasure was wrongful, since admittedly no notice 
of termination of service was given to him, nor was he paid salary in lieu of notice, 
and so he would be entitled to damages for wrongful termination of his service. 


The next question that has to be considered is whether the salary for 3 months 
awarded to the plaintiff by the Courts below is excessive. In this matter there is 
no hard and fast rule, and ıt depends on the nature of the service, the time he would 
reasonably take to find other employment of a similar nature and other similar 
factors. The plaintiff had been in service for 15 years as Secretary and taking all 
the circumstances including the nature of the office into consideration I hold that 
the sum awarded by the lower Courts is reasonable. 


The next contention urged by the appellant relates to the salary during the 
period of suspension—from 24th November, 1943 to 21st May, 1944, the argument 
being that as there was a specific contractual right in the defendant to suspend the 
plaintiff under bye-law 23 (ii), the suspension effected in pursuance of it, neces-- 
sarily meant that the plaintiff could not be entitled to salary during the period of 
suspension. 


Before considering the decisions on which Mr. Gopalaswami Iyengar relied 
in. support of his argument it is necessary to determine the exact scope of the power 
conferred on the employer by bye-law 23. Suspension as is well known is of two 
kinds, punitive suspension and suspension pending an enquiry into the charges 
against an employee. If the suspension is punitive and amounts to a punishment, 
the same considerations, which apply to a dismissal would apply to it and unless. 
the employer is able to make out misconduct, reasonable notice of the temporary 
termination of the service would have to be given. For it cannot be that the em-- 
ployer who cannot put an end to the contract of service, except on reasonable notice, 
can temporarily terminate the employment by unilateral action and withhold 
salary at his pleasure. In my opinion, where there is a power of punitive suspension, 
unless the master is able to justify it on the ground of proved misconduct, he has 
no right to suspend or to withhold salary for the period of suspension. In the 
absence of proved misconduct it would be a case where for no reason the master 
is preventing and hindering the servant from doing his work, the latter being able 
and willing to perform his part of the contract, and consequently the wages or 
salary due to the workman cannot be withheld during the period of suspension. 
In regard to suspension pending enquiry, the decisions have differed on the ques- 
tion whether this power is a necessary incident of the power of dismissal or has to 
be specifically conferred by statute or contract. In the decision of this Court in 
Seshadri Atyangar v. Ranga Bhattar+, it was held that this was an incident of the power 
of dismissal though the learned Judges took care to lay down that this was not to 
be taken as of universal application, and ‘‘ might not exist where it depends on the 
rules of a Corporation or of a quasi-corporation like a club”. Further dealing 
with the claim of the archaka the servant concerned in the case to wages during the 
period of the suspension, the Jearned Judges said : 





a. (1911) 21 MLL.J. 580: LL.R, 935 Mad. 631 
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“Mr. Ramachandra Iyer contends that his client is entitled to the profits of his office during the 
time he was under suspension without notice. This proposition is in our opinion quite untenable 
as the suspension was found to be proper at the subsequent enquiry. The correct rule in such cases 
is, we think that laid down at page 1406 of volume 29 of the American Cyclopaedia and in Dillon 
on Municipal Corporations section 247 although tf the order is set aside as improper he might be entitled to 
recoumg the profits.’ 

he power of suspension provided for by bye-law 23 is, in my opinion, a puni- 
tive suspension and not a suspension pending enquiry. Bye-law 23 (b) (i) reads: 

“ The president shall have aed to appoint the members of the establishment except the 
secretary ani the treasurer as well as to fine, suspend for a period not exceeding one month and dis- 
miss them subject in the last case to the approval of the Board.” 

(b) (ï) provides : 

* The president shall also have power to fine the secretary and the treasurer. The Board of 
Directors also have power to suspend or dismiss the secretary and the treasurer, who shall have the 
right to appeal to the General Body in the last cases.” 

In (b) (i) the expression ‘suspension ° occurring between fine and ‘ dismiss ’, 
is clearly punitive and its character as a punishment is placed beyond doubt by 
the limitation of the period for which alone it could be ordered. Disciplinary 
control over the Secretary who is also part of the establishment is dealt with by 
sub-clause (i) and in the context the expression ‘suspension’ in this sub-clause 
must bear the same significance as that in the sub-clause that precedes it. In the 
present case however the suspension that has been ordered is not sought to be justi- 
fied as a punitive suspension, but only as suspension pending enquiry. The autho- 
rities are clear on two points: (1) In the case of a private employment the power 
of suspension must be specifically contracted for and (2) even if the power exists, 
the employer cannot withhold salary for the duration of the suspension unless the 
misconduct to enquire into which the suspension was ordered, 1s proved to have 
been made out., It is sufficient to refer to the decision of a Division Bench of the 
Calcutta High Court reported in Kamini v. Rebati+, for this position. I am there- 
fore of the opinion that in the present case as I have already indicated, there is 
no express power reserved to the employer to suspend the servant pending enquiry 
and even if such power be held to be implied, on the concurrent findings of the 
Courts below, the dismissal was unjustified, improper and malicious. In these 
circumstances, the employer has no defence to the claim for wages during the 
period of suspension. 

In this view it is unnecessary to consider in detail the several decisions to which 
my attention was drawn by learned counsel for the appellant, for in my opinion 
they do not touch the present case. The first decision on which reliance was placed 
was that of the Court of appeal reported in Wallwork vw. Fielding®. The plaintif" 
there was a Borough Police Constable, who for breach of discipline had been suspended 
by the Watch Committee of a Municipal Corporation the power to suspend being 
conferred by section 181 (4) of the Municipal Corporation Act, 1882. The argu- 
ment against the right to suspend was based on an implied repeal of section 191 (4) 
of the Act of 1882 by the Police Act of 1919. Two points were raised, the first 
whether there was a power in the Watch Committee to suspend at all, based on 
implied repeal of that part of the statute, and the second that even if the suspension 
was authorised, the plaintiff could not be deprived of his salary during the period 
of his suspension. Dealing with the latter point Lord Sterndale, M.R., said: 

“ If there is a power of suspension which is exercised, the whole contract is suspended, the obli* 
gations on both aides are suspended. It seems to me that is the inevitable meaning of suspension? 
and if there be any power necessary, there was express statutory power here to suspend the man from 
duty and that involves the supension of payment for the discharge of the duty. The contract is sus- 
tare with regard to its performance by both sides, not only by one; therefore I think that point 

ie] . 
This decision has been followed in the Indian Courts ; vide Secretary of State for 
\india in Council v. Surendranath Goswami? and Dobi Duf Dube v. The Central India 
Electrical Supply Co., Lid... The decision of the Calcutta High Court proceeds on 





I. (1920) 33 Cal. L.J. 336. f g. I.L.R. (1939) 1 Cal. 46. 
2. L.R. (1922) 2 K.B. 66. 4. LL.R. (1945) Nag’ 587. 
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an interpretation of the Fundamental Rules which applied to determine the rights 
of the plaintiff who was a Government servant and is therefore not quite in part 
materia. In the case in Nagpur, the observations which are relevant are obiter 
since Sen, J., held that there was misconduct which justified both the suspension 
as well as the dismissal which followed. The observations of Vivian Bose, ¥, in 
an earlier decision of the Nagpur High Court reported in District Council, Amraots v. 
Vithal Vinayak+, seem to me to be appropriate and cover the present case— 
“Itis to my mind clear that an ordinary master not given special powers by statute or by some 
rule or law flowing from a statute has no power to suspend a servant. He can either dismiss him or 
continue him in service on fresh terms. In either case the servant is entitled to be paid up to the date 
of dismissal in the one case or of continuance in service in the other. This rule is enunciated m A.I.R. 
1938 Cal. 759 and A.I.R. 1g21 Cal. 346. Reliance was also placed on go N.L.R. 173. 
The Nagpur case is not quite in point, but it is of assistance in this way. It decides that a servant 
is entitled to be paid his wages up to the date of dismissal even if he has not worked in the interval. A 
servant who is suspended is clearly not working in the interval. If therefore a servant who is dismissed 
is entitled to be paid his wages up to the date of dismissal, it is clear that a servant who has not been 
dismissed but continued ın service has a right to similar treatment.” . . . . “But it would be 
necessary for the master to prove in such a case first, that there is this fresh agreement, and secondly 
that he was justified in dismissing the servant and thus forcing him into a fresh engagement.” 


In my judgment the plaintiff is entitled to salary during the period of suspen- 
sion also—i.e., to the claim covered by item (3) in paragiaph 16 of the plaint. 


The last point relates to the claim to the entirety of the Provident Fund standing 
to the credit of the plaintiff and covered by item 1 in paragraph 16 of the plaint. 
The right of the plaintiff to the sum is contracutal and depends on the proper inter- 
pretation of the rules of the Fund which embody the contract between himself and 
the Bank in this regard. The relevant rule reads thus : 

“In case the contributor is dismissed from his service and in the Bank he shall be paid his own 

contribution up to the date of his dismissal together with interest calculated tleereon for the whole 
number of years preceding his dismissal, but shall forfeit all other benefits from the fund.” 
The amount standing to the credit of an employee in the fund is made up of a monthly 
contribution of one anna in, the rupee by the employee and an equal sum contri- 
buted by the Bank and interest at the rate of 5 per cent. to the contributions of both. 
The contention of the defendant-Bank is that the present case is governed by rule r1 
under which in the case of a dismissal of an employee, the latter is entitled to be 
paid only his own contribution with interest at 5 per cent. and not the sum added 
to the fund by the Bank. The Courts below have decided against the Bank, on 
the ground that as the dismissal has been held to be improper, the defendant could 
not take advantage of this improper dismissal to withhold from the plaintiff the 
‘contribution. by the Bank to his fund. I am of the opinion that this view is unsound. 
The meaning of the expression ‘‘ dismissal”? in rule 11 has to be read in the light 
-of the employee’s service conditions as determined by the relevant bye-laws and 
if under the bye-laws the Bank were not bound to assign reasons for effecting a 
dismissal, a termination of service so brought about would also be “ dismissal ” 
within the Provident Fund Rules. For it cannot be that while the Bank could 
validly dismiss a servant on giving reasonable notice, the same would not amount 
to dismissal for the purpose of the Provident Fund Rules. In my judgment, the 
plaintiff is entitled only to his contribution and interest thereon, i.e., to the half of 
the fund—and the decree of the Courts below has ta be modified by reducing the 
amount decreed by Rs. 684-11-8. Subject to this modification this appeal is dis- 
missed. In view of the respondent having substantially succeeded in the Second 
Appeal, the appellant will pay the respondent three-fourths of the costs of the 
Second Appeal. No leave. 


R.M. Decree modified. 
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IN THE HIGH COURT OF JUDICATURE AT MADRAS. 


Present :—MR., P. V. RAJAMANNAR, Chief Justice AND MR. Jusrice Raja- 
«GOPALA AYYANGAR. 


MÙ P. Kumaraswami Raja .. Petitioner* 


Madras General Sales Tax Act (IX of 1939), section 3 and Turnover and Assessment Rules, Rules 6 to 11— 
Rules enabling provisional assessment and levy of a provisional tax—Validity— Jurisdiction of Courts to decide. 


Statutory rules differ from statutes in that their validity may be questioned and it is open to the 

judiciary to examine them to see if they are inconsistent with statutes under which they are made. 

e Court is not precluded from inquirng into the validity of the rules because the statute authorising 
«the making of the rules provides that they shall have effect as if they were enacted in the statute. 


(Halsbury’s Laws of England, Volume XXXI, Article 575, 1eferred with approval) .- 


It is true that once a tax has accrued according to the charging section, the rules can provide for 
the assessment, levy and collection of the tax in such a manner as the Government may consider proper 
and expedient. But section 3 of the Madras General Sales Tax Act, 1939, which 1s the charging section 

. only says that every dealer shall pay for a financial year sales-tax on his total turnover for such year. 
He cannot therefore be asked to pay any provisional tax calculated on an estimated turnover before 
the year has elapsed and therefore the total turnover cannot be ascertained. It is open to the Legis- 
Jature to make such a provision in the Act itself on the analogy of section 18-A of the Indian Income- 
tax Act. But in the absence of any such provision in the Act itself, a rule cannot go beyond the Act 
and make the dealer pay a tax provisionally calculated on an estimated turnover. 


Petition under sections 435 and 439 of the Code of Criminal Procedure, 1898, 
praying the High Court to revise the order of the Court of the Additional I Class 
“Magistrate, Kumbakonam, dated 22nd February, 1954, in S.T.C. No. 22 of 1954. 


The case came on for hearing in the first instance before Somasundaram, J. 
who made the following 


Orver.{—This is a revision against the conviction of the petitioner under 
section 15 (b) of the Madras General Sales Tax Act. ‘The facts are set out in the 
judgment of the lower Court and it is unnecessary for me to restate them here. 
Suffice it to say that in this case, the petitioner has been prosecuted for non-pay- 
ment of tax provisionally fixed by the Assistant Commercial Tax Officer. The 
petitioner started his sweet-meat shop on 1st August, 1953. The Assistant Commer- 
cial Tax Officer visited the shop and it is stated that the petitioner submitted a 
return in Form A-r as required by rule 6 of the Rules of the Madras General Sales 
Tax Turnover and Assessment Rules of 1939 and on that basis A-2 notice was served 
„on him on 25th October, 1953 and for failure to pay the tax for three months, 
„August, September and October, he was prosecuted and convicted. 


This is a case in which the petitioner has been asked to pay the sales-tax even 
before the turnover for the year has been determined under the rules. Mr. Seshadri 
appearing for the petitioner contends that though under the relevant rules, the 
petitioner can be asked to pay the tax, the rules themselves are ultra vires of the powers 

-given to the Government under the statute. The Turnover Rules are framed under 
section 3, clauses 4 and 5 of the Madras General Sales ‘Tax Act. 


Section 3 (1) says that 


subject to the provisions of this Act, (a) every dealer shall pay for each year a tax on his total 
‘turnover for such year ”. 


Section 3, clause (4) says that 


“for the purpose of this section and the other ac of this Act, turnover shall be determined 
in accordance with such rules as may be prescri : 


Provided that no such rule shall come into force unless they are approved by a resolution of 
the Legislative Assembly ”. 
This clause, therefore, provides only for the determfnation of the turnover. 





* Crl. R.C. No. 296 of 1954. 2oth January, 1955. ~ 
Crl. R.P. No. 278 of 1954. 
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Under clause (5) 

“The taxes under sub-sections (1) and (2) shall be assessed, levied and collected in such manner - 
and in such instalments, if any, as may be prescribed.” 
Prescribed means prescribed by rules made under this Act. Presumably under this 
sub-section, the authorities are asking the assessees to pay the tax in advance Aen 
before the actual annual turnover is determined in accordance with the rules. 
In short what the assessees are asked to pay is something in the nature of an advance 
tax based on certain surmises either of the assessee himself or of the authorities. 
The question is whether such a direction asking the assessee to pay the tax is justi- 
fiable under the statute. There is a provision in the Income-tax Act, section 18-A 
under which the income-tax assessees can be assessed on the basis of the past income 
and could be asked to pay for the current year on certain datas in advance. The 
Central Legislature has thought fit to give such a power to the Government to 
assess the income-tax assessees in such a manner and collect the tax in advance. 
This is based on the assessment of the previous year. 


Apart from the fact that there is no such provision in the Madras General 
Sales Tax, here the further anomaly is that without the petitioner being assessed 
in any previous year, he is being asked to pay the tax merely on a surmise may be 
that of the assessee himself or that of the authorities. Unless the Legislature gives 
such a power to the authorities to assess in such a manner to collect the tax, I feel 
there is considerable force in the arguments of Mr. Seshadri that these rules under 
which the assessees are asked to pay in advance even when they have not been asses- 
sed in any of the previous years are ultra vires of the powers of the Government. The 
question is one of considerable importance as it affects the revenues of the State. I 
would prefer a Bench of this Court to give an authoritative decision on this 
point. This case will, therefore, be posted before a Bench of this „Court. 


The case then came on for final hearing before a Bench (Rajamannar, C.J., 
and Rajagopala Ayyangar, J.). 
R. M. Seshadii, Advocate for the Petitioner. 


The Advocate-Géneral (V. K. Thiruvenkatachari) and the Public Prosecutor 
(F. T. Rangaswami Ayyangar) on behalf of the State. 


The Order of the Court was pronounced by 

Rajamannar, C.J.*—This is a petition to revise the order of the Additional 
First Class Magistrate, Kumbakonam, convicting the petitioner of an offence under 
section 15 (b) of the Madras General Sales Tax Act for failure to pay the provisional 
sales-tax as demanded from him and sentencing him to pay a fine of Rs. 50 and in 
default to suffer simple imprisonment for two months. It was heard in the first 
instance by Somasundaram, J., who directed the case to be posted before a Divi-- 
sion Bench, as the question involved was one of considerable importance. ‘The 
facts necessary for a dispossal of this case are these : The petitioner is a dealer 
in sweet-meats. He commenced this business on or about Ist August, 1953. On 
25th October, 1953, he was served with a notice in Form A-2 demanding from him 
the payment of a provisional sales-tax for the months from August to October 
1953, Which was assessed in a sum of Rs. 105, on or before 14th November, 1953. 
The accused failed to pay the amount. On 13th November, 1953, he intimated 
that he had stopped his business. He was thereupon charged with an offence 
under section 15 (b) of the Madras General Sales Tax Act, hereinafter referred to as 
the Act. There can be no doubt that the assessment and levy of the said tax were 
in accordance with the Turnover and Assessment Rules made by the Government 
in exercise of the powers conferred by the Act. The only question raised by the 
petitioner is whether those gules are valid. 


Before we deal with the question it is useful to sct out the material previsions 
“of the Act and the relevant rules. Section 3 (1) provides that 


e 
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“Subject to the provisions of this Act,— 
(a) every dealer shall pay each year a tax on his total turnover for such year ; and 
(b) the tax shall be calculated at the rate of three pies for every rupee in such turnover.” 
Provided that if and to the extent to which such turnover relates to articles of food and drink 


-sold‘in a hotel, boarding house or restaurant, the tax shall be calculated at the rate of four and a 
half pies for every rupee, if the turnover relating to those articles is not less than twenty-five thousand 


rupees,” 

“Turnover ” is defined in section 2 (t) as the aggregate amount for which 
goods are either bought by or sold by a dealer ; and “ year”? means, according to 
section 2 (J), the financial year. Sub-sections (4) and (5) of section 3 run thus :— 


“ (4) For the purposes of this section and the other provisions of this Act, turnover shall be 
delami in accordance with such rules as may be prescribed : 


Provided that no such rules shall come into force unless they are approved by a resolution of the 
Legislative Assembly. 

(5) The taxes under sub-sections (1) and (2) shall be assessed, levied and collected in such 
manner and in such instalments, if any, as may prescribed :— 

Provided that— 

(i) in respect of the same transaction of sale, the buyer or the seller, but not both as deter- 
mined by such rules as may be prescribed, shall be taxed; 

(it) where a dealer has been taxed in respect of the purchase of any goods in accordance with 

the rules referred to in clause (i) of this proviso, he shall not be taxed again in respect of any sale of 
such goods effected by him.” 
The procedure to be followed for assessing the tax is laid down in section 9. Every 
dealer whose turnover is Rs. 10,000 or more in a year is required to submit a return 
or returns relating to his turnover in such manner or within such periods as may be 
prescribed. If the assessing authority is satisfied with the return he shall assess 
the dealer on its’basis. If no return is submitted by the dealer before the prescribed 
date, or if the return submitted appears to the assessing authority incorrect or in- 
-complete, the assessing authority is given the power to assess the dealer to the best 
-of his judgment, provided that before taking action under this provision, the dealer 
is given a reasonable opportunity of proving the correctness and completeness of 
any return submitted by him. Section 15 deals with offences and penalties. We 
are only concerned with clause (b), which makes failure to pay within the time 
allowed any tax assessed, an offence punishable with a fine which may extend to 
-one thousand rupees. In case of conviction, the Magistrate is required to specify 
in the order the tax which the person convicted has failed to pay. 


3 


Section 1g confers power on the State Government to make rules to carry out 
the purposes of the Act, and in particular to provide for (a) all matters expressly 
required or allowed by this Act to be prescribed. Under sub-section (4) of the 
section, the power to make rules is subject to the condition of the rules being made 
after previous publication for a period of not less than four weeks. Sub-section 
(5) declares that 

“all rules made under this section shall be published in the Fort St. George Gazette and upon 
such publication shall have effect as if enacted in this Act.” 

In exercise of the powers so conferred, the Madras Government have made two 
sets of rules, namely, the Madras General Sales-tax (Turnover and Assessment) 
Rules, and the Madras General Sales-tax Rules. Under rule 6 of the former Rules, 
that is, the Turnover and Assessment Rules, every dealer commencing business after 
rst October, 1939, whose estimated net turnover for the first twelve months of his 
business is not less than Rs. 10,000 shall within thirty days of commencing his 
business submit a return in Form A-1 showing his estimated gross and net turnover 
for the first twelve months of his business. A dealer who has not so submitted a 
return but whose net turnover reaches Rs. 10,000 in any year for the first time, shall 
within thirty days of the day on which his net turnover reaches Rs. 10,000 submit a 
similar return. If the assessing authority is satisfied that the return submitted under 
rule 6 is correct and complete, he shall fix provisionally on the basis of the return the 
annual tax or taxes payable at the rate or rates specified in section 3, etc. (Rule 7), 
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If no return is submitted or if the return so submitted appears to the assessing authori- 

rity to be incorrect or incomplete, he shall determine the turnover to the best of” 
his judgment and fix provisionally the annual tax or taxes payable (Rule 8). As 

soon as the tax has been provisionally fixed under rule 7 or rule 8, the assessing 

authority shall issue to the dealer a notice in form A-2 and the dealer shall pay 

for each month of the year of assessment one-twelfth of the tax provisionally fixed. 
at the time and in the manner specified in the notice. Rule 11 provides ‘ or the 

final assessment on or before the 1st day of May every year. The dealer is liable to 

submit a return showing the actual gross and net turnover for the preceding year 

and the amounts by way of tax or taxes actually collected during such year. On 

receipt of this return, the assessing authority finally shall assess the tax or taxes 

payable. If no such return is submitted o1 if the return so submitted is found to 

be incorrect or incomplete the assessing authority is given powers to finally assess 

the tax according to the best of his judgment. Rule 13 prescribes a different method 
of assessment, return, and levy, but this method is follawed only at the express 

desire of the dealer. As the petitioner in this case never intimated his desire that 

this method should be applied to him, it is not necessary to set out the details of this 

method. 


The main contention of the petitioner’s counsel was that under section 3 (1) 
which is the charging provision, the liability for the tax for any year does not accrue 
till the end of that year, because the liability is to pay the tax on the total turn- 
over of each year. In the present case, according to the definition in the Act, the 
year would be financial year commencing from ist April, 1953 and ending with. 
gist March, 1954. The petitioner, however has been called upon to pay the tax- 
long before the lapse of the year. Under the rules, undoubtedly, the petitioner 
would be liable to pay as per the provisional assessment made by the assessing autho- 
rity. The contention is that the rules are inconsistent with, and*go beyond, the: 
section, and the rules, in so far as they are inconsistent with, and repugnant to 
the section, are invalid. The alternative argument of petitioner’s counsel was. 
that in case it be held that the rule-making authority, namely, the Government. 
has been given power to make rules neither covered nor contemplated by the enact-- 
ment itself, then such delegation of legislative power would be unconstitutional.. 
The learned Advocate-General sought to uphold the validity of the rules in question 
on several grounds : firstly, he contended that the rules were not inconsistent with, 
and did not travel beyond, the section ; and secondly, that even if the rules be 
inconsistent with the section, they are not liable to be struck down because of the 
special provision made in section 19 (5) that upon publication in the Fort St. Ceorge 
Gazette the rules shall have effect as if enacted in the Act. According to him, 
the rules are not open to judicial review. He denied there was any unconstitu- 
tional delegation of legislative power. 


I shall first deal with the contention that the validity of the rule cannot be exa-- 
mined by a Court of law and that it is not open to a Court to declare any of the rules 
to be void because they are inconsistent with any of the provisions of the Act. The 
foundation for this contention is, as already mentioned, section 19 (5) of the Act. 
Once the rules are made after previous publication for the requisite period and’ 
then published in the Fort St. George Gazette there is no difference between a rule 
and a section ofthe Act. Sotheargumentran. The observation of Lord Herschell, 
L.C., in Institute of Patent Agents v. Lockwood+, were strongly relied on. To properly’ 
appreciate these observations, it is necessary to state the facts of that case. By 
the Patents, Designs and Trade Marks Act, 1883, section 101, the Board of Trade- 
was given the power to make from time to time such general rules as they 
thought expedient for regulating the practice of registration under the Act. Sub- 
section (3) of that section enacted that general rules made under the section shall 
be of the same effect as if thêy were contained in the Act. Sub-sections (4) and (5) 
laid down the procedure to be followed before the rules came into force. ‘They 
run,as follows :— 


7 1. L.R. (1894) A.C. 347. 
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“ (4) Any rules made in pursuance of this section shall be laid before both Houses of Parliament. 


__ (5) If either House of Parliament, within the next forty days after any rules have been se 
laid before such House, resolve that such rules or any of them ought to be annulled, the same shall, 
after the date of such resolution, be of no effect.” 


The Board of Trade made certain rules which were laid before Parliament, and na. 
objection was taken to them within the forty days specified by the Act. It was held 
that the rules having been laid before both Houses of Parliament without being 
annulled were of the same effect as if they were contained in the Statute, and as 
long as they remained in force, it was not competent for any one to question their 
authority. Lord Herschell was evidently much impressed by the procedure which 
had to be followed before the rules came into force. The learned Lord Chancellor 
dealt with the question whether the validity of the rules could be canvassed in the 
Courts, when once rules had been made by the Board of Trade and laid as provided. 
on the tables of both Houses of Parliament. He said :— 


“They (the rules) are to be ‘of the same effect as if they were contained in this Act’. My 
Lords, I have asked in vain for any explanation of the meaning of those words or any suggestion as 
to the effect to be given to them if, notwithstanding that provision, the rules are open to review and 
consideration by the Courts. The effect of an enactment 1s that it binds all subjects who are affected 
by it. They are bound to conform themselves to the provisions of the law so made. The effect 
of a statutory rule if validly made is precisely the same that every person must conform himself te- 
its provisions, and, if in each case a penalty be imposed, any person who does not comply with the 
provisions whether of the enactment or the rule becomes equally subject to the penalty. But there 
is this difference between a rule and an enactment, that whereas apart from some such provision as 
we are considering, you may canvass a rule and determine whether or not it was within the power 
of thosc who made it, you cannot canvass in that way the provisions of an ActofParliament. There- 
fore, there is that difference between the rule and the statute. ‘There is no difference if the rule is one 
within the statutory authority, but that very substantial difference, if it is open to consideration 
whether it be so or not. 


I own I feel very great difficulty in giving to this provision that they ‘ shall be of the same effect 
as if they were contained in this Act,’ any other meaning than this, that you shall for all purposes of 
construction or obligation or otherwise treat them exactly as if they were in the Act.” 


The noble Lord was not unaware of the possibility of there being sometimes a con- 
flict between a provision of the Act and a rule. That difficult situation is thus. 
met by him :— 


“ No doubt there might be some conflict between a rule and a provision of the Act. Well, there 
is a conflict sometimes between two sections to be found in the same Act. You have to try and 
reconcile them as best as you may. Ifyou cannot, you have to determine which is the leading provi- 
sion and which the subordinate provision, and which must give way to the other. That would be 
so with regard to the enactment and with regard to rules which are to be treated as if within the enact- 
ment. In that case probably the enactment itself would be treated as the governing consideration 
and the rule as subordinate to it.” 


Lord Watson took a similar view of the words, “shall be of the effect as if they were 
contained in this Act.” Lord Morris, however, took a contrary view. He observed : 


‘But if a Court of Justice (before whom all these questions must ultimately come) considers 
that certain rules are rules which do not come within this section, in my opinion they would be ultra 
vires and it would be the duty of the Court not to regard them as operative. As regards the question. 
of their receiving any further sanction from the fact of their being laid before both Houses of Paria- 
ment, that is a matter of precaution ; they do not receive any imprimatur from having been laid 
before both Houses of Par ent ; it is only that an opportunity is given to somebody or other, if 
he chooses to take advantage of it, of moving that they be annulled. It is a precaution which in 
ninety-nine cases out of a hundred would be practically a sufficient precaution ; but with reference to 
the abstract proposition which was queried in the judgment of the Master of the Rolls which has been 
cited, I have arrived at the conclusion that if the rules were not such rules as it was contemplated,, 
the Board of Trade should have the authority of making under the sections giving them the authority 
of making rules, it was the duty of the Court to determine that they were ultra vires.” 


I do not think that this decision helps the learned Advocate-General very much. 
Though I understand from the learned Advocate-General that the rules now in 
question along with the other rules decribed as “ ‘Turnover and Assessment Rules ” 
were approved by the Legislative Assembly there is noghing in the Act which makes. 
such procedure necessary. So except as regards the rules relating to the calcula- 
tion of the turnover, I do not understand this decision to lay down that even if the 
rules may relate to a subject-matter not covered by the Act itself, they would still be 
valid because of the provision that they will have the same effect as if made in the- 
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Act. And finally, the concluding observations of Lord Herschell himself above- 
cited, dealing with the situation when there might be conflict between a provision 
of the Act and a rule, practically bring in judicial review to test the validity of a rule, 
when it is in conflict with a provision of the Act. This decision was elaborately 
‘considered by the House of Lordsin Minister of Health v. The King (on the proseoution 
of Yaffee)t. It was there held that section 40 of the Housing Act, 1925, 
which empowered the Ministry of Health to make an order confirming, with 
‘or without modifications, an improvement scheme made under the Act, and provid- 
ing that the order of the Minister when made shall have effect as if enacted in the 
Act, did not preclude the Court from calling in question the order of the Minister 
where the scheme was inconsistent with the provisions of the Act. Viscount 
Dunedin, after referring to the distinction to which I have referred earlier, that is, 
in regard to the laying of the rules before the Houses of Parliament, expressed 
his view that the real clue to the solution of the problem was to be found in the 
‘opinion of Lord Herschell contained in his concluding observations, which I have 
extracted above, dealing with a conflict beteen a rule and a provision in the Act. 
Applying these observations to the case before him, the noble Lord said :— 

“What that comes to is this : The confirmation makes the scheme speak as if it was contained 
in an Act of Parliament but the Act of Parliament in which it is contained is the Act which provides 
for the framing of the scheme, not a ay eae Act. If therefore the scheme, as made, conflicts 
with the Act, it will have to give way to the Act. The mere confirmation will not save it.” 

Lord Warrington considered that the decision was on the footing that the rules 
ithere made by the Board of ‘Trade were within the statutory authority. 


In my opinion, the law is correctly stated in Halsbury’s Laws of England, 
‘Second Edition, Volume XXXI, thus :— 


“575. Statutory rules, orders, and byelaws differ from statutes in that they may be open to the 
judiciary to question their validity, to examine if they have complied with conditions precedent, or 
I are inconsistent with the statute under which they are made, and in the case of byelaws to 
-consider if they are reasonable. If they fail to comply with such conditions, the Court ma quash 
-them or treat them as unenforceable. ‘The Court is not precluded from inquiring into the validi of 
-an order because the statute authorising the making of the order provides that it shall have effect as 
if it were enacted in the statute ”. 


‘There is abundant authority in decisions of the Courts in India for this position. 


So it becomes necessary to decide whether rules 6 to 11 are in any way inconsis- 
tent with any of the provisions of the Act. The learned Advocate-General laid 
«considerable stress on the language in section 3 (5) of the Act, which he said was 
wide enough to permit a rule being made to assess, levy and collect the tax in any 
manner, so long as it was the total turnover that was finally treated as being liable 
to tax. , While I agree that once the tax has accrued in accordance with the charg- 
ing section, the rules can provide for the assessment, levy and collection of the 
tax in such manner as the Government may consider proper ahd expedient, I 
fail to see how when the charging section says that every dealer shall pay for a 
financial year sales-tax on his total turnover for such year, he can be asked to pay 
before the year has elapsed and therefore the total turnover cannot be ascertained, 
-a provisional tax calculated on an estimated turnover. I quite realise that the 
Legislature might have made such a provision in the Act itself. An apposite ana- 
logy is furnished by section 18-A of the Indian Income-tax Act. But in the absence 
-of any such provision in the Act itself, a rule cannot go beyond the Act and. make 
the dealer pay a tax aa calculated on an estimated turnover. The objec- 
tion is not met by reference to the provision in the rules for final adjustment. Nor 
are we concerned with the convenience of the parties, that is, the assessee and the 
‘Government. Here we have a penal provision in section 15, and the Sales-tax 
Act is a fiscal enactment. It is well established that in such cases the Courts will 
strictly construe the material provisions to determine whether an undoubted lia- 
bility Ff cast on the subject, for failure to discharge which he could be made to suffer 
a penalty. ° 
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The learned Advocate-General relied upon a ruling of this Court in Syed 
Mohamed & Co. v. State of Madras, to which I was a party, as having decided the 
question before us. Our attention was drawn to the following passage in the judg- 
ment of Venkatarama Ayyar, J., who, delivered the judgment of the Court :— 

“Tt is also contended that it is wrong on principle that a tax should be levied before it is finally 
determined ; that under section 3 (2) of the Act the assessment should be only on the annual turnover 
and that, therefore, rule 15 (2) which provides for advance payments of tax every month before the 
liability to pay arises, which is w when the goods are actually tanned or exported is unconstitutional 
and that the position is not altered by rule 15 (5) which provides for deduction of the amounts which 
turn out ın the events not to have been payable in the returns for subsequent months. But advance 
payment of tax is a well-recognised feature in the mode of realising tax and the provision in rule 15 (2) 
is ın accordance with the practice generally obtaining in this branch of the law. In discussing the 
validity of a somewhat similar provision in a taxing statute of Southern Iowa, the Court observed : 


“‘It is of course true that as the report is required on the twentieth of the calendar month for 

transaction of the preceding month, there may at times be gasoline received in the month covered by 
the report which has not been exported by the twentieth of the succeeding month ; but the distributor 
is entitled to a credit for a such exportation in his report made in the next month, and the mere fact 
that he cannot claim an anticipatory credit on gasoline not yet exported, but intended so to be, 
seems to us to be too slight a burden to be of any moment, or to raise a substantial constitutional ques- 
tion.” Monamotor Oul Company v. Johnsonè. The attack on rule 15 (2) must accordingly fail It 
may be added that this contention is of academic interest so far as the petitioners are concerned, as 
it is admitted by them that they tanned all the goods purchased by them for tanning.” 
No doubt the rule in question was rule 15, which related specially to hides and 
skins. But that does not furnish a ground of distinction. The attack on rule 15 in 
that case was that the rule was unconstitutional. So far as I am able to recollect, 
there was no argument that rule 15 was inconsistent with section 3 (1) and went 
beyond it and was therefore ultra vires and invalid. The citation from Monamotor 
Oil Company v. Johnson*®, shows that the learned Judge was dealing only with the 
constitutional objection. The argument there was that it was only when the 
goods are actually tanned or exported that the liability to the tax arises. That is, 
why the learned Judge concluded by saying that the contention is of academic in- 
terest, as it was admitted that all the goods had been tanned. I do not, therefore, 
think that the ruling contains a decision on the point now raised before us. 


During the course of his argument, the learned Advocate-General placed some 
reliance on section 3 (6) and on section 21 of the Act. But the argument was not 
fully developed, and I am unable to see any substance in it. The learned Advocate- 
General has failed to convince me that the rules which provide for an advance 
provisional assessment and levy are not inconsistent with the provisions of the Act. 
In this view, it is not necessary to deal with the other alternative ground, namely, 
that if it be assumed that the Legislature had delegated to the Government the 
power to make rules even inconsistent with and beyond the provisions of the Act, 
then such delegation of legislative power is unconstitutional and invalid. 


It follows from our finding above that the demand from the petitioner of the 
provisional advance tax for the three months was invalid as the rules under which 
such a demand was made are themselves ulira vires. The petitioner therefore was 
not guilty of an offence under section 15 (b) of the Act. 


I therefore, allow the revision petition, and set aside the conviction and sen- 
tence against the petitioner. The fine, if paid, will be refunded. 


R.M. Petition allowed. 


1. (1952) 2 M.L.J. 598. a. 78 L.Ed, 1141 at 1148, 
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IN THE HIGH COURT OF JUDICATURE AT MADRAS. 
PRESENT :—Mr. JusTICE RAJAGOPALAN. 


Syed Dilawar Hussain . .. Petitioner 
D 


The Collector of Madras (Land Acquisition Officer, Madras) 
First Line Beach, Madras .. Respondent. 


Land Acquisition Act (I of 1874), section 6 (1)—Proviso—Scope of. 


Under the proviso to section 6 (1) of the Land Acquisition Act, in order to support a declaration 
published by the Government under section 6 (1) of the said Act, there must be some unmistakeable 
manifestation of the intention of the Government to pay at least a part of the compensation from out 
of the public revenues and that manifestation must be antecedent to the publication of the declara- 
tion under section 6 (1) of the Act. In the absence of such manifestation or actual payment of even 
a small part of the compensation from public funds, the Government has no jurisdiction at all to issue 
a declaration under section 6 (1) of the Act. The terms of the proviso that no such declaration shall 
be made until the conditions are satisfied, are mandatory and any declaration in contravention of it 
will be one without jurisdiction. ° 


Petition praying that in the circumstances stated in the affidavit filed there- 
with the High Court will be pleased to issue a writ of mandamus or a writ of pro- 
hibition directing the respondent herein (a) to desist from proceeding with the land 
acquisition proceedings in respect of land bearing R. S, No. 344/2 of 1952 (newly 
sub-divided as R. S. No. 344/3 of 1953), Perambur, Madras; (b) not to proceed 
with the acquisition without the enquiry directed to be held under section 5 (a) 
of the Land Acquisition Act and to direct the Respondent to hold an enquiry 
under section 5 (a) of the Act; and (c) to desist from taking possession of the 
land proposed to be acquired. 


V. Thiagarajan for M. A. Srinivasan and M. A. Rajagopalan tor the Petitioner. 
The Special Government Pleader (V. V. Raghavan) on behalf of the Respondent. 


The Court made the following 


Orprr.—This is an application under Article 226 of the Constitution for the 
issue of a writ of certiorari to set aside the proceedings taken by the Government 
under the Land Acquisition Act to acquire the property of the petitioner. 


About four grounds of land belonging to the petitioner in S. No. 344/2, since 
demarcated 344/3, were leased by him to five persons, hereinafter referred to 
as tenants, who lived in the superstructures constructed by them on that land. ‘The 
petitioner terminated their leases and sought their eviction which was ordered by 
the Court of Small Causes on 27th February, 1950. ‘The tenants filed suits to avoid 
the orders of eviction, but the suits were dismissed by the City Civil Court on 31st 
January, 1951. The appeals preferred by the tenants to the High Court were dis- 
missed on 27th August, 1953. 


Apparently the tenants approached the Director of Harijan Welfare to acquire 
the site for their benefit and the Director of Harijan Welfare addressed the Govern- 
ment on 6th October, 1953, to acquire the land for the ostensible public purpose 
of “ providing the Harijans of Ekangipuram Colony” with house sites. ‘The tenants 
had apparently agreed to meet the entire cost of the acquisition. The notification 
under section 4 (1) of the Land Acquisition Act was ordered by Government on 
15th January, 1954 and was published in the official Gazette on goth January, 1954. 
The declaration under section 6 (1) of the Act was published by the Government on 
27th January, 1954. Pending completion of the proceedings for acquisition under 
the provisions of the Land Acquisition Act, the Government took possession of 
the land on 5th February,’ 1954, after issuing a notice to the petitioner on 2nd 
February, 1954, to deliver possession of the land. 
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The petitioner challenged the validity of the proceedings taken by the Govern- 
ment under the provisions of the Land Acquisition Act on the following grounds : 


(1) The proposed acquisition was not for public purposes ; 

(2) Legally it was a fraud on the statutory powers vested in the Government 
by the Act to acquire the petitioner’s property for the benefit of tbe tenants 
whose rights had been negatived by the Civil Courts ; 

(3) The requirements of the proviso to section 6 (1) of the Land Acquisi- 
tion Act were not satisfied. 


The petitioner also urged that there was no necessity in this case fo. the Government 
to resort to the provisions of section 17 of the Act or to dispense with the noticé and 


enquiry prescribed by section 5 (a) of the Act. 


I propose to confine myself only to the third of the objections enume1 ated above. 
The proviso to section 6 (1) of the Land Acquisition Act runs : 

“Provided that no such declaration shall be made unless the compensation to be awarded for 
such property is to be paid by a Company, or wholly or partly out of public revenues or some fund 
controlled or managed by a local authority.’’ 7 


In Suryanarayana v. Province of Madras}, a Full Bench of this Court observed at page 
158 : 
“In interpreting the proviso we can only have regard to the words used and, in our judgment, 


it is sufficient compliance with the proviso if any part of the compensation is paid out of public funds. 
One anna is a part of the compensation. It is true it is a small part, but it is nevertheless a part. We 
consider that the learned Judges who decided Senga Naicken v. Secretary of State* took the correct view.” 


The contention of the petitioner, that in this case there was no evidence that 
the Government proposed to contribute even that one anna from the public revenues 
towards the cost of the acquisition of the petitioner’s site, appears to be well founded. 
That the Government did not traverse in the counter-statement it filed the specific 
pllegation of the petitioner, that the entire cost of the acquisition was to be met by 

e tenants, may not conclude the issue. The letters written by the Director of 
Harijan Welfare to the Government and to the tenants, copies of which were placed 
before me, indicate that the tenants were to meet the entire cost, and these letters 
do not indicate that any portion of the cost of acquisition, even one anna, was to be 
paid by the Government out uf public revenues. There was apparently nothing 
on record to which the learned Government Pleader could refer to show that 
the Government intended at any time before it directed the publication of the 
declaration under section 6 (1) of the Act, to pay any part of the compensation out 


of public revenues. 


I am unable to accept the contention of the learned Government Pleader that 
the statutory requirements of the proviso to section 6 (1) of the Act would be satis- 
fied if the Government eventually paid the contribution, i.e., even a contribution 
of one anna, from the public revenues. Payment of compensation could of course 
be only after the publication of a declaration under section 6 (1) of the Act. But 
as I read the proviso to section’6 (1), there must be some unmistakable manifesta- 
tion of the intention of the Government to pay at least a pat of the compensation 
from out of the public revenues, and that manifestation must be antecedent to 
the publication of the declaration under section 6 (1) of the Act. In this case 
there is nothing to show that Government applied its mind at all to the fulfilment 
of this statutory obligation imposed upon it by the proviso to section 6 (1) of the 
Act. In the absence of any evidence to prove that the Government intended at 
any time before it published the declaration under section 6 (1) of the Act to pay 
any portion of the cost of the proposed acquisition, I have to hold that it had no 
jurisdiction at all to issue the declaration under section 6 (1) of the Act. The 
terms of the proviso that no such declaration shall be made until the conditions 
ND ODN DUD nS eNO eee 
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are satisfied, are mandatory and the Government could not contravene such a 
mandatory direction. 


On this short ground the declaration issued by the Government of Madras 
under section 6 (1) of the Act and published in the Gazette will have to be set aside 
as one made without jurisdiction. In that view it is not necessary to go into the 
other contentions raised by the petitioner. The rule nisi will be ee absolute 
to the limited extent indicated above. The petition is allowed. There will be no 
order as to costs. 


R.M. ——— Petition allowed. 


IN THE HIGH COURT OF JUDICATURE AT MADRAS. 
PRESENT :—MR. JusticE Mack. 
Pachiai Pillai ' .. Petitioner*. 

Ginl Procedure Code (V of 1908), section 149, Order 7, ruls 11—Plaint returned for defects other than 
dsficiency of court-fee—Plaintiff not taking back the plaint—Rejection of plaint on failure to re-present—Applica- 
tion for restoration—Proper order to pass. 

As a plaint which was directed to be returned with some objections other than regarding deficiency 
of court-fee and requiring the defects to be rectified was not taken back by the plaintiff an order 
rejecting it was passed by the District Munsif. The plaintiff’s advocate applied under wrong provi- 
sions of the Civil Procedure Code, namely, Order 7, rule 11 (c) and section 149 for restoration of the 
rejected plaint. The District Munsif holding that Order 7, rule 11 (c) did not apply to the case 


and that section 151 of the Code did not enable him to exercise any jurisdiction as there was no suit 
pending before him, dismissed the application. On revision, 


Held; If the plaintiff or his advocate does not take the plaint back within the time fixed, the 
usual procedure is that some further time is given, and if the plaint is rejected, it can always be restored 
to file on a suitable application explaining the delay. There is infact no provision of law under which 
a Court has to reject a plaint, as in cases under Order 7, rule 11 (c) when the plaint is returned for 
rectification of defects other than deficit court-fee. In the circumstances the instant case was 
one which the District Munsif should not have treated in so technical a manner. 

Petition under section 115 of Act V of 1908 praying that the High Court, will 
be pleased to revise the order of the Court of the District Munsif of Ranipet dated 
24th February, 1954 and made in I.A. No. 894 of 1953 (in unregistered plaint, O.S. 
No. Nil of 1953). 


K. M. Venkatavaradachariar for Petitioner. 


The Court delivered the following 

JupGMENT.—This is a revision filed by the plaintiff against an order by the 
District Munsif of Ranipet, Sri R. N. Tatachariar, rejecting his plaint in the follow- 
ing circumstances. 


The plaint which I have called for and perused was filed in the first instance 
in the District Munsif’s Court, Arni, and transferred along with other plaints to 
the District Munsif of Ranipet for disposal. It was received by transfer in that 
Court on 17th October, 1953 and directed to be returned with some objections 
on 19th October, 1953. As the plaint was not taken back, the District Munsif 
passed an order rejecting it on 28th October, 1953. The objections had nothing 
to do with any deficit court-fee and wanted some other defects to be rectified. The 
petitioner’s advocate, it would appear, hearing of this rejection, filed a petition 
unfortunately under wrong sections of law, t.e., under Order 7, rule 11 (c) and sec- 
tion 149, Civil Procedure Code, for restoration of this rejected plaint to file. The 
District Munsif, holding that Order 7, rule 11 (c) did not apply and furthermore 
that he was not able even to exercise any jurisdiction under section 151, Civil Pro- 
cedure Code, as there was no suit pending before him, dismissed this application. 


Order 7, rule 11 (¢),clearly does not apply. This provision of law requires 
a plaint to be rejected where the relief claimed is properly valued, but the plaint 
is written on paper insufficiently stamped and when the plaintiff does not make 
good the deficiency within the time granted by the Court. In the present case, 
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there have been merely some defects, which are quite outside the scope of Order 7, 
rule 11, which the plaintiff was called upon to rectify. The usual procedure in 
such cases is, that if a plaintiff or his advocate does not take the plaint back within 
the time fixed, some further time is given, and if the plaint is rejected, it can always 
be restored to file on a suitable application explaining the delay. There is in fact 
no provision of law under which a Court has to reject a plaint, as in cases under 
Order 7, rule 11 (c) when the plaint is returned for rectification of defects other than 
deficit court-fee. ‘This is obviously a case which the learned District Munsif should 
not have treated in so technical a manner. His order declining to set aside the order 
rejecting the plaint, is set aside. 

The plaint will be restored to file, and returned to the advocate who filed it 
for compliance with the objections within one week of the date of return to him. 
No notice is necessary on this petition. 


K.S. —— Petition allowed. 
IN THE HIGH COURT OF JUDICATURE AT MADRAS. 
PRESENT :—MR. JusTICE PANCHAPAKESA AYYAR. 


The Public Prosecutor .. Appellani* 
üi 
Parthasarathi Ayyangar and another .. Respondents. 


Madras Prevention of Adultration Act (III of 1918), section 6 (2)—Accused failing to fulfill the conditions 
under—Liability to conviction under Prevention of Adulteration Rules. 


The Prevention of Adulteration Act and Rules framed thereunder are intended to protect the 
purchasers of coffee powder and other food from adulteration, and under section 6 (2) of the Act 
certain conditions have to be fulfilled before an accused could rely on a defence that he had no reason 
to believe at the time, when he sold the food, that it was not of such nature, substance or quality as 
described in the jars, and in such cases it would be no defence to say merely that the vendor was 
ignorant of the thing, substance or quality. 


Where the jars sold by the accused were clearly labelled as containing 75 per cent. coffee and 

25 per cent. chicory and the accused (the vendor) failed to show that the jars supplied to them 7 the 

manufacturers contained 75 per cent. coffee and 25 per cent. foreign adulterant, namely, powdered 

wild date seeds, the vendors are liable to conviction of an offence under rule 37-A (a) of the Rules. 

Appeal under section 417 of the Code, of Criminal Procedure, 1898, against 

the acquittal of the aforesaid respondents (accused Nos. 1 and 2) by the Stationary 
Sub-Magistrate of Tiruchirapalli in C.G. No. 2195 of 1953 on his file. 


The Public Prosecutor (V. T. Rangaswami Atyangar) for the Appellant. 
M. Srinivasagopalan for M. R. Narayanaswami for 1st Respondent. 


The Court delivered the following 


JupGMENT.—This is an appeal by the State of Madras against the acquittal 
of the two accused, Parthasarathi Ayyangar and Karuppa Konar, in G.C. No. 
2195 of 1953 on the file of the Sub-Magistrate, Tiruchirapallı. 


The facts are briefly these. These two accused were charge-sheeted under 
rule 37-A (a) of the Madras Prevention of Adulteration Act for having added a 
substance other than chicory to coffee intended for sale in their shop. ‘The first 
accused was the proprietor of the shop, and the second accused was a servant under 
him, aiding in sale of the jars containing coffee power. On an analysis it was 
found that the jars contained 75 per cent. coffee and 25 per cent. foreign adul- 
terant which was not chicory and which was identified as wild roasted date seeds. 
The correctness of the analysis was not disputed by the accused. What they said 
was that they were selling these jars of coffee powder obtained from Kumar Coffee 
Works, and that they believed the assurance of the company that the jars contained 
75 per cent. coffee and 25 per cent. chicory, which is permissible under the rules, 
and that they had no reason to believe that the Kumar Coffee Works had mixed 
a foreign adulterant other than chicory, like powdered wild date seeds. ‘They also 
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relied on Exhibit D-2, dated 5th September, 1953, a communication by them to 
the Health Officer stating these facts, and on a communication, Exhibit D-1, dated 
5th June, 1953, from one Padmakumar, the proprietor of the Kumar Coffee 
Works. The learned Public Prosecutor rightly pointed out that the Prevention 
of Adulteration Act and Rules framed thereunder are intended to protect the pur- 
chasers of coffee powder and other food from adulteration, and that under section 
6 (2) of the Prevention of Adulteration Act, certain conditions have to be fulfilled 
before an accused could rely on a defence that he had no reason to believe at the 
time, when he sold the food, that it was not of such nature, substance or quality 
as described in the jars, and that in all such cases therefore it would be no defence 
to say merely that the vendor was ignorant of the thing, substance or quality. Here, 
the jars sold by the accused were clearly labelled as containing 75 per cent. coffee 
and 25 per cent. chicory, and the accused failed to show that the jars supplied to them 
by Kumar and Company contained 75 per cent. coffee and 25 per cent. foreign 
adulterant, namely, powdered wild date seeds. We are not concerned here with the 
question whether powdered wild date seeds are inferior to chicory. The law has 
laid down that chicory, and no other substance, shall be mixed with coffee, and, so 
the admixture of any other substance, like powdered wild date seeds, will be an 
offence. The lower Court has overlooked the provisions of section 6 (2) and has 
therefore not applied rule 37-A (a) to this case. I set aside the acquittal of both 
the accused, and convict them of an offence under rule 37-A (a). After taking 
all the circumstances into consideration, including the plea of Mr. Narayanaswami 
for a light sentence, I direct each of the accused to pay a fine of Rs. 5 or, in default, 
to undergo S.I. for 7 days. Fifteen day’s time is given for them to pay the fine, as 
prayed for. 


K.S. — . Appeal allowed. 
IN THE HIGH COURT OF JUDICATURE AT MADRAS. 
PRESENT :—MR. Justice KrisHNAswaMi NAYUDU. 
R. D. Somasundaram Pillai, a person of unsound mind, by his second 


son and next friend S. Bhuvaneswar .. Petitioner*® 
U. 
S. Janaki Ammal and others .. Respondents. 


Court-Fees Act (VII of 1870), section 7 (iv-A) and Article 17-A (1) of Schedule LI—Suit for a declaration 
that a deed of gift executed by the plaintiff ts not binding on him on the ground that he was of unsound mind— 
Valuation for purposes of court-fes. 

In a suit filed by the plaintiff, a person of unsound mind by next friend, that a deed of gift executed 
7 him is void and not binding on him, court-fee can be paid under Article 17-A (1) of Schedule II 
of the Court-Fees Act. The mere circumstance that the plaintiff asked for a declaration that the deed 
of gift is void, having been executed by a person who was not of sound mind, does not amount to 
asking for a relief in the nature of a cancellation of the document, but only asking the Court to give a 
declaration of the void nature of the document by reason of the contractual incapacity of the party. 
The transactions entered into by persons such as minors, persons of unsound mind, etc., are void ab 
initio and there is no need therefore in any suit or proceeding where:such persons seek relief to have 
the cancellation of such a document. They might ignore the existence of such a document. 

Petition under section 115 of Act V of 1908 praying that the High Court 
will be pleased to revise the order of the City Civil Court of Madras, dated tst 
March, 1950 and made in the unnumbered plaint in O.S. No. Nil of 1949. 


K. Veeraswami and G. Ramanujam for Petitioner. 
The Government Pleader (C. A. Vaidialingam) for Respondents. 
The Court delivered the following 


JupemMent.—The point that arises in this revision petition is as to whether the 
fixed court-fee paid on the Hlaint under Schedule II, Article 17-A (1) is correct, the 
view taken by the lower Court being that the court-fee should be paid under 
section 7 {iv-A). 
aaaea 

*C.R.P, No. 1111 of 1950. gth August, 1954. 
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The suit is on behalf of a person, who is described as of unsound mind, by a 
next friend for a declaration that a deed of gift executed by the plaintiff, dated 21st 
February, 1949, is void and not binding on him and for an injunction restraining 
the defendants from interfering with the plaintiff’s possession through the next 
friend. The plaintiff paid a fixed court-fee of Rs. 15 for the relief for declaration 
and valued relief for injunction at Rs. 100 and paid a court-fee of Rs. 11-1-0. The 
allegations in the plaint are in substance that the plaintiff was a person of unsound 
mind incapable of understanding and managing his own affairs, that the second 
defendant taking advantage of his (plaintiff’s) physical presence in his house obtained 
a deed of gift in favour of his wife with false recitals, that the mental condition of 
the plaintiff was particularly bad at the time of the execution of the deed of gift 
and he was not in a sound and disposing state of mind, that the deed of gift was 
the result of fraud, coercion and undue influence and therefore was void in the 
circumstances and not binding on the plaintiff. 


The learned City Civil Judge rejected the plaint on the ground of insufficient 
court-fee and incorrect valuation, his view being that court-fee should be paid 
under section 7 (iv-A) as the suit is in effect to set aside a deed to which the plaintiff 
is a party and that unless the plaintiff has the gift deed set aside or declared void 
ab initio, he would not be entitled to the further relief of declaration and injunction. 


Prima facie the case as set out in the plaint is that the contract as disclosed in 
the deed is void, as it has been entered into by a person not competent to contract. 
Section 11 of the Indian Contract Act provides that : 

“every person is competent to contract who is of the age of majority according to the law to 
which he is subject, and who is of sound mind, and is not disqualified from contracting by any law 
to which he is subject.” ` 

In so far as tnfant’s contract is concerned, under the Indian law it is void and 
the same is the position by virtue of section 11 in so far as a contract with a person 
who is not of sound mind is concerned. The plaint proceeds on the basis that just 
as a minor who is incompetent to contract, the plaintiff not being of sound mind 
was equally incapable of contracting. If so, such a contract is void and does not 
require to be set aside, the contract being ignored for the purpose of any relief 
which the person of unsound mind might ask for. 


It is urged however that there is a prayer for a declaration that the deed of 
gift is void and that will necessarily involve the cancellation of a document to which 
the plaintiff was a party and therefore the plaintiff cannot escape payment of court- 
fee under section 7 (iv-A). In Krishnaswami v. Kuppu Ammal' in a suit for declaration 
of the plaintiff’s title and for an injunction alleging in the settlement deed under 
which the defendant claimed was a sham and fictitious document under which no 
property was intended to pass it was held that the plaintiff was not obliged to get 
the document set aside before becoming entitled to the other reliefs and so the court- 
fee paid by him under section 7 (iv-A) was sufficient. This decision was cited with 
approval in Sahul Hameed Rowther v. Mohideen Pichai?, where the plaintiff alleged 
that the sale deed executed by him in favour of the defendant was sham and nominal 
and asked for a declaration to that effect and for an injunction restraining the 
defendant from interfering with the plaintiff’s possession and it was held that it 
was not necessary for the plaintiff to pray for cancellation of the deed and to value 
his suit for purposes of court-fee and jurisdiction under section 7 (iv-A) of the Court- 
Fees Act. So the mere circumstance that the plaintiffin this case asked for a decla- 
ration that the deed of gift was void, having been executed by a person who was 
not of sound mind, does not amount to asking for a relief in the nature of a cancella- 
tion of the document, but only asking the Court to give a declaration of the void 
nature of the document by reason of the contractual igcompetency of the parties, 
who entered into the contract covered by the deed. In so far as a suit on behalf 
of a person of unsound mind to set aside a transaction to which he was a party 
is concerned, it is not in any way substantially different from the one seeking to 





1, A.LR. 1929 Mad. 478, 2. (1948) 1 MLJ. 270. 
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set aside a ‘contract by a minor during his minority and the contract by a person 
of unsound mind'is equally void as that of a minor’s contract. Both are in the 
position of persons not competent to contract and transactions entered into by them 
are void ab inttto and there is no need therefore in any suit or proceeding where such 
persons seek relief to have the cancellation of such a document. They might ignore 
the existence of such a’ document as being void and of no effect and proceed to 
establish their right to other reliefs consequent on the transaction being void. 


The view taken therefore by the learned City Civil Judge cannot be supported. 
The proper court-fee has therefore been paid on the plaint. The petition is allowed. 
The plaint will be admitted and. the suit proceeded with. There will be no order 
as to costs.. 


R.M. Ta Petition allowed. 
IN THE HIGH COURT OF JUDICATURE AT MADRAS. 


PRESENT :—Mr, P, V. RAJAMANNAR, Chief Justice AND Mr. Justice Soma- 
SUNDARAM. 
Chinnaswami Chettiar .. Appellant* 
D, 
P. Sundarammal and another .. Respondents. 
T ort—Damages—Fire in one’s own property escaping to neighbours—Liabisty for damage—Enghish Law 
— Applicability. 


The ancient law of England appears to have been that a person in whose house a fire originated 
which afterwards spread to his neighbour’s property and destroyed it, must make good the loss. A 
man was liable at common law for damage done by fire originating on his own property for the mere 
escape of the fire. This was the principle applied even in cases where the fire broke out accidentally. 

Vaughan v. Menlove, (1837) 3 Bing. (N.C.) 467: 132 E.R. 490,and Filliter v. Phippard, (1847) 
2Q.B. 347 at page 354, referred. 

With a view to give protection in cases of accident, the Fires Prevention (Metropolis) Act, 1774, 
was enacted which excluded the liability of a person in whose house or other building or on whose 
estate any fire shall accidentally begin. But where a person brings upon his premises an object likely 
to do damage if not kept in control and it catches fire for some unexplained reason, which could have 
been controlled while it was harmless and had not assumed proportions and if it is not so controlled it 
could not be said that the fire began accidentally as a defence to an action by a neighbour for damages 
caused to his property by the raging fire which assumed such proportion as a direct consequence of 
the negligence of the owner to prevent the spreading of the fire when it was of a harmless nature. 
The fire that caused the damage to the neighbour’s property in such cases is not the initial harmless 
fire which assumed such proportions that spread to the neighbour’s property. 


Musgrove v. Pandelis, L.R. (1919) 2 K.B. 43, followed. 


Although neither the Common Law nor the statutory provisions in England applies to this country 
still the principles enunciated therein are based upon sound common-sense and are in accord with 
Justice, equity and good conscience and those principles can be applied to this country. 

Appeal under clause 15 of the Letters Patent against the decree and judgment 
of Hon’ble Mr. Justice Basheer Ahmed Sayeed, dated 13th March, 1951 and made 
m G.C. C. A. No. 75 of 1949 preferred against the decree in O.S. No. 1037 of 
194.7, City Civil Court, Madras. 


V. Rajagopala Mudaliar for Appellant. 
P. B. Ananthachari for Respondents. 


The Judgment of the Court was delivered by 

Somasundaram, 7.—The defendant is the appellant. The suit is by the res- 
pondents for the recovery of Rs. 3,328 towards principal and interest in respect 
of damages caused to the plaintiffs’ house and articles by fire, which is alleged to 
have been caused by the negligence of the defendant in his premises. 


The plaintiffs’ case is as follows: The plaintiffs’ house is south of the plot, 
where the defendant has installed his oil mill. On 27th June, 1947, at about 6 A.M. 
the plaintiffs, who were temporarily staying at another house near their own, received 
oe 

*L. P. A. No. 88 of r951. ” : 6th August, 1954. 
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intimation that a fire had broken out at No. 6, Geil’s Street (the defendant’s pre- 
mises) and that huge smoke was spreading towards their premises. The plaintiffs 
rushed to the spot, and when they opened the rooms in the house they found that 
the fire had already burnt down the window in the northern wall of the western 
room in the back portion of their premises as also the wooden rafters, beams and 
reapers beneath the tiled roof of that room. Before the arrival of the fire brigade 
the fire had spread to the koodam also. The whole superstructure except the front 
rooms, entrance and the small room in the eastern end of the house had crumbled 
down, the walls on the eastern and western sides of the house had also fallen down. 
The estimate of the damages caused to the building as well as the articles belonging 
to the plaintiffs’ family is set out in A Schedule. Schedule B contains the value of 
the articles belonging to one S5. N. Gopala Krishna Chetty, plaintiff’s uncle’s 
son, who kept them in the plaintiffs’ house. They were also burnt down. The 
claim is for the amount mentioned in the A and B Schedules. The plaintiffs’ 
allegation is that the fire was caused due to gross negligence and wilful default on 
the part of the defendant and his assistants. The allegations in the plaint are 
that unskilled workmen were permitted by the defendant to work the mill and that 
no precautionary measures were taken by the defendant to prevent the spread of 
fire in the neighbourhood. 


The defendant denied the allegations and stated that the plaintiffs were not 
staying temporarily in another place and that it is not true that on receipt of inti- 
mation they came to the spot. The case of the defendant is that the fire originated 
in the plaintiffs’ premises owing to their own negligence and spread towards north 
destroying the property of the defendant to the extent of about Rs. 15,000. 
According to the defendant the fire bioke out at 5-10 A.M. in the northern room on 
the western wing of the plaintiffs’ house which was then locked, the plaintiffs having 
gone out at 5 A.M: to attend a function in the neighbourhood. One of the occu- 
pants in the plaintiffs’ house noticed smoke coming out of the crevices from the. 
doorways and windows of the said room and he rushed to the plaintiffs and informed 
them about it. Soon the fire in the room blazed forth burning the rafters and 
beams of the roof over the room and koodam and destroyed the articles therein. 
This fire spread to the defendant’s premises and caused damage to his articles. 
The defendant denied that unskilled workmen were employed that day and stated 
that he himself came that morning at about 5-30 a.m. and that the mill was not 
started as his workmen did not turn up. In short, the defendant shifted the respon- 
sibility to the plaintiff for the damages caused not only to his own articles, but also 
to the articles of the plaintiffs by stating that the fire originated in the plaintiffs’ 
- premises and spread to the defendant’s premises. 


On the contention of the parties, several issues were raised but the main ques- 
tion to be considered is, whether the fire broke out in the plaintiffs’ room as alleged 
by the defendant or broke out in the defendant’s premises either by accident or 
due to the negligence of the defendant and if the fire broke out in the defendant’s 
` premises pecially. whether the defendant is liable for the damages caused to 
the plaintiffs’ articles without any proof of further negligence on the part of the 
defendant. The plaintiffs earls six witnesses on their side and the defendant 
four witnesses on his side. P.W. 5 is the person who was living in the plaintiffs’ 
premises in the eastern portion having occupied it temporarily four days before 
the fire accident. He spoke to the fact that before he came into the premises a 
few days before the occurrence, the plaintiffs went over to 23, Savarimuthu Street 
for a marriage and that they did not come to the house in question till the fire 
accident occurred, that on the day of the accidtnt he got up at 5 A.M. and was 
washing his teeth in the courtyard, when he smelt something burning, that he then 
saw some smoke behind the house in the oil mill, that hemoticed some flame in the 
mill portion, that his children then told him that smoke was coming from the 
locked room of the plaintiffs’ house, that the room had double doors, that when 
he pushed them there was an opening of one inch through which he saw that smoke 
was coming through the window, which was open, that smoke was coming from 
the north which he watched, that he noticed the flames behind the window, that 
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he immediately came out and sent a messenger to the house-owner to inform him 
that there was smoke in the locked room and flames behind’ the window, that he 
went to the police station afterwards and reported about the fire and that the fire 
brigade came within a short time thereafter. He appears to be a disinterested 
witness and his evidence has been accepted by the trial Court and also by the appel- 
late Court. The evidence of the other witnesses on the plaintiffs’ side as well as 
on the defendant’s side has not been accepted by the trial Court. It is clear from 
the evidence of P.W. 5 that the plaintifis were not in their house and that they 
had left it a few days before the occurrence. ‘The theory of the defendant that the 
fire must have broken out in the room of the plaintiffs’ house on account of some 
kerosene oil lamp burning inside the room is not acceptable to us in view of the evi- 
dence of P.W. 5 that the plaintiffs were not living in the house at about the time of 
the occurrence and for some days before it. There is no positive evidence on the 
side of the plaintiffs as to how the fire broke out in the defendant’s premises. In 
the circumstances the trial Court has rightly come to the conclusion that the only 
possibility of the origin of the fire might be some defect in the electric system. 
We agree with the trial Court that the fire must have been caused by some acci- 
dental short-circuit of the electric wires and that this could not have been antici- 
pated and preventive measures could not have been taken for this by the defendant. 


The fire having been caused by accident in the defendant’s premises, the next 
question is how far the defendant is liable for the damage caused to the plaintiffs’ 
property. In England at common law the rule was this: ‘‘ There is a rule of law 
which says you must so enjoy your own property as not to injure that of another ” 
Vaughan v. Menlovet. “ A man was liable at common law for damage done by 
fire originating on his own property for the mere escape of the fire.” Lord Denman, 
C.J., in Filliter v. Phippard*, stated the law thus : 

“ The ancient law, or rather custom of England, appears to have been, that a person in whose 

house a fire originated, which afterwards spread to his neighbour’s property and destroyed it, must 
make good the loss.” 
This was the principle applied even in cases where the fire broke out accidentally. 
With a view to give protection in cases of accident, 6 “Ann. G. 31, S. 6 was enacted. 
That was replaced by section 86 of the Fires Prevention (Metropolis) Act, 1774. This 
Act excluded the liability of a ‘ person in whose house, chamber, stable, barn, or 
other building, or on whose estate any fire shall accidentally begin.’ This Act 
came for interpretation and application in Musgrove v. Pandelis*. ‘The facts in the 
above case were these. The plaintiff occupied rooms over a garage. Part of the 
garage was let to the defendant, who kept a motor car there. ‘The defendant’s 
servant, who had little skill as a chauffeur, having occasion in the course of his employ- 
ment to move the motor car, started the engine, and from some unexplained cause, 
and without negligence on the part of the servant, the petrol in the carburettor 
caught fire. Ifthe servant had promptly turned off the tap leading from the petrol 
tank to the carburettor, the fire would have harmlessly burnt itself out. But he 
failed to do this: and the fire spread and burnt the car, the garage, and the plaintiff’s 
rooms and furniture. The plaintiff brought an action for damages. The defen- ` 
dant pleaded that the fire ‘ accidentally began’ within the meaning of the above 
enactment. Finding that the defendant’s servant was negligent in not promptly 
turning off the petrol tap, it was held that the Act did not protect a person who 
brought upon his premises an object likely to do damage if not kept in control, 
and that a motor car ready to start, or such a car in charge of an unskilled chauffeur, 
was an object of that kind, and that the fire which caused the damage was not that 
which took place in the carburettor, but was the fire which spread to the car 
owing to the negligence of the deféndant’s servant ; and the defendant was made 
liable. In dealing with the case Bankes, L.J., observes as follows at page 48 : 

“Tn this case it is impossible to say that th j igi igni 
no doubt it was the dienai cause of the fire, oe E a tae Sore a ene = AE ER ‘ 
it be said that a housemaid striking a thatch to light her master’s fire causes the fire which ultimately 
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consumes the house because it originated from the match she struck. In this case the fire which 
casued the damage began when the flaming petrol acquired such volume as to become a source of 
danger. So long as the fire was merely the ignition of a small amount of petrol, which if left to itself 
would have burnt itself out in the carburettor, it was like the housemaid’s match; but when it 
became a raging fire supplied from the petrol tank so that it spread to parts of the car and from 
them to the property, this was the fire which caused the damage. It did not accidentally begin. 
It was the direct result of Coumis’s negligence in not turning off the petrol tap. This was the view 
which Lush, J., took of the facts, and I agree with him.” 

Warrington, L.J., who agreed with Bankes, L.J., observes as follows at page 50 : 

“ In the present case what was the fire which caused the damage? Not the fire in the carburet- 
tor while it was harmless and might have been stopped, but that which caught the inflammable parts 
of the car and then the garage. When did thatfire begin? Not when the petrol caught fire in the 
carburettor but when that fire assumed such proportions that it enveloped the inflammable portions 
of the car. Did that fire begi accidentally No ; the learned Judge has found that Coumis was 
negligent in not preventing the outbreak of the fire. He could have prevented it by stopping the 
further flow of petrol vapour into the carburettor. If he had so done, there would have been no fire. 
As it was, the fire began not accidentally, but by the negligence of Coumis.”’ 

Duke, L.J., also concurred with the other two Judges that the defendant was lia- 
ble. Although neither the common law nor the enactment referred to above ap- 
plies to this country, still the principles enunciated therein are based upon sound 
common sense and are in accord with justice, equity and good conscience. Apply- 
ing therefore the principles mentioned therein it has to be seen whether the defen- 
dant is liable. On the evidence the following facts are established beyond doubt : 

(1) That the defendant had stored in the meter room and near about the switch 

board several bags containing oil seeds and also large number of tins of oil; (2) 

That there were also gunny bags containing oil seeds and the gunny bags were 

hanging near the window of the plaintiffs’ house. The tying of gunny bags at the 

southern end of the defendant’s house is admitted by the defendant. That there 
were gunny bags lying on the floor near the plaintiffs’ house and that those gunny 

bags caught fire are also admitted by the defendant. We have already found that 
the fire broke out in the defendant’s premises. ‘This fire must have spread.to the 

plaintiffs’ room through the gunny bags, which were not only hung on the southern 

side of the defendant’s roof but were also lying on the northern side of the plaintiffs’ 

window. If, as we think, the fire broke out on account of the short circuit in the 
electric wiring, which could not have been foreseen or anticipated and then the 
fire must have spread to the plaintiffs’ house, it must have been through the gunny 
bags referred to above. ‘There is no evidence that the defendant did anything to 
prevent the spread of fire even in his own premises, much less to that of his neigh- 
bour, the plaintiffs. The evidence of P.W. 4 is to the effect that at about 5-30 
A.M. the whole mill was on fire and the flames were seen 5 or 6 feet above the roof 
of the mill. P.W. 6 also says that he saw huge flames in the mill and that the flames. 
in the mill were going up high in the sky, and that the flames spread gradually 
all over the mill. P.W. 1 says that there was fire extinguisher in the oil mill, which 
is not disputed. At any rate there is not even a suggestion that there was no fire 
extinguisher. ‘The defendant has not stated that he either used the fire extinguisher 
or made any attempt to stop the spreading of fire. He did not even go and inform 
at the police station to requisition the fire engines. In short, he made no attempt 
whatsoever to stop the spreading of the fire. The damage caused to the plaintifis’ 
property was not by the fire, which was due to accident, but the fire, which spread 
to the gunny bags on the northern side of the plaintiffs’ window, to stop which, 
no attempt was made. If any attempt was made by the defendant, it is for him 
to prove it. The defence that he took up, viz., that the fire itself broke out in the 
plaintiffs’ house, was such that he did not let in any evidence to show that he did 
his best to stop the spread of fire. On the evidence, we are satisfied that the damage 
caused to the plaintiffs’ property was due to the negligence on the part of the 
defendant in not taking any steps to prevent the spread of fire. In this view we 
confirm the judgment of Basheer Ahmed Sayeed, J. “As regards the amount of 
damage it is not disputed that what was granted by the learned Judge is correct. 
We, therefore confirm the judgment and decree passed by Basheer Ahmed Sayeed, 
J., and dismiss the appeal with costs. 


R.M. Appeal dismissed 
49 
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IN THE HIGH COURT OF JUDICATURE AT MADRAS. 


Present :—Mnr. P. V. RajAMANNAR, Chief Justice, AND MR. Justice RajAco- 
PALA AYYANGAR. 


Azizuddin and Company by Managing Partner P. M. Azizud- - 
din .. Petitioner" 


y. 


The Union of India (Central Government) owning the South 
Indian Railway represented by the General Manager, Tiru- 
chirapalli Junction .. Respondent. 


Civil Procedure Code (V of 1908), section 20 and Letters Patent, clause 12—Court’s jurisdiction on 
the ground of defendant carrying on business within its local limits—If could apply to Union of India—Statutory 
notice under section 80 of the Code of Ciil Procedure or section 77 of the Railways Act—Place of service of— 
If could confer jurisdiction on the ground of cause of action arising thereby. 

Merely because the Government of India would be liable to be sued in a Court of law for acts 
done in a capacity not of a sovereign character, the Government cannot be held to carry on busi- 
ness with reference to such acts. It may well be that any act or omission of the Government in the 
course of carrying on activities like the running of a railway may give rise to a civil liability and 
the Government may not be able to claim immunity from liability in respect of such activities. 
But the fact that the running of a Railway would have been treated as a business in the hands of 
th RailwayCompany would not necessarily show that itis a business when it is undertaken by the 
Government of the State. The determination of the liability of the Union Government to be sued 
for a particular relief is different from the determination of the question as to the Court which 
has jurisdiction to entertain a suit to enforce that liability. 


Merely because a Government is engaged in activities and transactions which could be under- 
taken by private individuals or corporations, it cannot be said that the Government is carrying on 
business within the meaning of section 20 of the Code of Civil Procedure or the corresponding pro- 
vision in clause 12 of the Letters Patent. 


Rundle v. Secretary of State, (1888) 1 Hyde 37, Subbaraya Mudali v. The Government, ((1863) 1 
Mad.H.C.Rep. 286, Rodricks v. Secretary of State for India, (1912) I.L.R. 40 Cal. 308, referred. 

Doya Narain Tewary v. The Secretary of State for India in Council, (1886) I.L.R. 14 Cal. 256 ; Dominion 
of India v. Gopal Chandra, A.I.R. 1951 Cal. 37; Calcutta Motor Cycle Co. v. Union of India, A.I.R. 1953 
Cal. 1; Govindarajulu Naidu v. Secretary of State, (1926) 53 M.L.J. 955: LL.R. 50 Mad. 449; R. F. 
Willie & Co. v. Sevretarp of State, A.I.R. 1930 Lab. 818; Nags Brothers v. Dominion of India, A.L.R. 
195r Punj. 9z ; Bata Shoe Co. v. Union of India, A.I.R. 1954 Bom. 129; Dominion of India v. Nath 
@ Co., A.I.R. 1950 Cal. 207, followed. 


Golab Rat Paliram v. Secretary of State for India in Council, I.L.R. (1941) 2 Cal. 160, disapproved. 
Unreported decisions in Aztzuddin & Co. v. The Union of India, C.R.P. Nos. 1573 and ‘1574 
of 1950 held not good law. 


A statutory notice required by the provisions of the Railways Act as well as the Code of Civil 
Procedure, though no doubt an essential preliminary step for the valid institution of a suit, would not 
P such a notice part of the cause of action for the suit itself. It is an essential preliminary step 
and no more. 


Bata Shoe Co. v. Union of India, A.I.R. 1954 Bom. 129, followed. 

Petitions under section 25 of Act IX of 1887 praying the High Court to revise 
the orders of the Court of Small Causes of Tiruchirapalli dated gth April, 1951 
and made in S.C.S. Nos. 2447, 2449 and 2452 of 1950; repectively. 

N. Appa Rao for Petitioner. 

S. S. Ramachandra Aiyar for Respondent. 


The Judgment of the Court was delivered by 


Rajamannar, C.7.—These four revision petitions arise out of four suits instituted 
in the Court of Small Causes, Tiruchirapalli, against the Union of India (Central 
Government) owning the South Indian Railway, represented by the General Mana- 
ger, Tiruchirapalli, for reqpvery of damages for non-delivery of goods consigned 
by the plaintiff from Nellikuppam to different places outside the State of Madras. 
In the plaints the cause of action is stated to have arisen at Nellikuppam on the 
dates of despatch and on the dates when the goods ought to have been delivered and 


*“C.R.P. Nos. 2009 to 2012 of 1951. 24th September, 1954. 
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and on subsequent dates of claim and suit notices to the defendant. The plaintiff 
further stated that the defendant was liable to be sued at Tiruchirapalli, as he 
was residing and carrying on his usual course of business, having his offices at Tiru- 
chirapalli on behalf of the Central Government. Objection was raised to the 
territorial jurisdiction of the Court to entertain the suits. 


Nelikuppam is not within the jurisdiction of the Small Causes Court at Tiru- 
chirapalli. ‘The jurisdiction of the Tiruchirapalli Court was sought to be sus- 
tained, therefore, on two grounds, namely, (1) that the defendant carried on busi- 
ness at ‘Tiruchirapalli, the headquarters of the South India Railway ; and (2) that 
a part of the cause of action arose within the territorial jurisdiction of the Tiruchi- 
rapalli Court, because notice under section 80 of the Code of Civil Procedure was 
served on the Manager of the Railway at Tiruchirapalli. The Court of Small 
Causes held that no part of the cause of action arose within the jurisdiction of that 
Court and the defendant could not be said to be carrying on business within the 
Jocal limits of its jurisdiction, and therefore directed the plaints to be returned for 
presentation to the proper Court. The plaintiffs seek a revision of the order. 


The material provision of law is section 20 of the Code of Civil Procedure. It 
provides that every suit shall be instituted in a Court within the local limits of whose 
jurisdiction the defendant at the time of the commencement of the suit ‘‘ actually 
and voluntarily resides, or carries on business, or personally works for gain,” or 
the cause of action arises, wholly or in part. Explanation II to the section runs as 
follows :— / i 

“ A corporation shall be deemed to carry on business at its sole or principal office in British India, 
or, in respect of any cause of action arising at any place where it has also a subordinate Office, at 
such place.” 

The first question is, whether the Union of India can be said to reside or carry on 
business or personally work for gain within the limits of the jurisdiction of the 
Tiruchirapalli Small Causes Court. It was not contended that the Union Govern- 
ment actually resides within the Court’s jurisdiction. Nor was it seriously suggested 
that the Union Government personally works for gain within the said limits. It 
may be taken as now well established that the word ‘ resides’ must be taken to refer 
to natural persons and not to legal entities, such as limited companies or Govern- 
ments. Vide Govindarajalu Naidu v. Secretary of State+. It is equally clear ‘that the 
- Union of India cannot be said to personally work for gain. That description can 
properly apply to an individual or individuals, and not to a corporate body, still 
less to the Government of a State. It, therefore, remains to consider whether the 
Union of India can be said to carry on business within the limits of the Tiruchira- 
palli Court. When these revision petitions first came on for disposal, before Pan- 
chapakesa Ayyar, J., the learned Judge, after a full discussion of the case-law on 
the point, was inclined to hold that the Union Government cannot be said to be 
carrying on business within the meaning of that expression in section 20 of the Code. 
He thought it was desirable that there should be a decision on the point by a Divi- 
sion Bench of this Court, particularly in view of the fact that Venkatarama Ayyar, J., 
oe taken a contrary view on the very point in Azizuddin & Co. v. The Union of 
ndat?. 


In discussing the authorities referred to by Panchapakesa Ayyar, J., and cited 
at the Bar, a distinction must be kept in mind between the determination of the 
liability of the Union Government to be sued for a particular relief and the determi- 
nation of the question as to which is the Court which has jurisdiction to entertain 
a suit to enforce that liability. On the first question, the governing provision 
to-day is Article 300 (1) of the Constitution, which runs thus : 

“The Government of India may sue or be sued by the name ofthe Union of India and the 
Government of a State may sue or be sued by the name of the State and may, subject to any provisions 


which may be made by Act of Parliament or of the legislature of such State enacted by virtue of powers 
conferred by this Constitution, sue or be sued in relation to their respective affairs in the like cases as 





1. (1926) 53 M.L.J. 355: I.L.R. 50 Mad. 2. C.R.P. Nos. 1573 and 1574 of 1950. 
449 at 454, 459. 


318 THE MADRAS LAW JOURNAL REPORTS. [1955 


the Dominion of India and the corresponding provinces or the corresponding Indian States might 
have sued or been sued if this Constitution had not been enacted.” 

That takes us back to section 65 of 21 and 22 Vict., c. 106, which provided that 
the Secretary of State for India in Council as a body corporate may sue and be sued 
to the extent to which the East India Company, could sue or be sued, and to the 
corresponding sections in the Government of India Act of 1915 and the Govern- 
ment.of India Act of 1935. It is in considering the applicability of this provision 
that Courts have drawn a distinction between the two functions exercised by Govern- 
ment, namely, one in the carrying out of their duties as sovereign, and the other 
in the carrying out of works of a nature which could be undertaken by private 
individuals or by trading corporations. It has been held time and again that when 
an act of the Government is complained of and that act is done in the exercise of 
sovereign powers, no action will lie even if by that act injury is*caused to a subject. 
Vide The Secretary of State v. Cockraft1 and P. & O.S. Co. v. Secretary of State for India*. 
It was not seriously argued on behalf of the Government that the Government 
would not be liable in this case for damages for non-delivery of the goods on the 
ground that in running the railways the Government were exercising sovereign 
functions which would not give rise to any legal liability for any act done in the 
exercise of such functions. But this does not decide the question as to the Court 
in which the action should be brought to obtain relief against the Government. 


The real question appears to us to be whether by reason of the fact that Govern~ 
ment is engaged in activities and transactions which could be undertaken by private 
individuals or corporations, it could be said that the Government are carrying on a 
business within the meaning of section 20 of the Code of Civil Procedure or the 
corresponding expression in clause 12 of the Letters Patent. One of the earliest 
cases on the point is Rundle v. Secretary of State®. That was a suit for the specific 
performance of an agreement. The facts were as follows: The plaintiff applied 
to the Superintendent of Darjeeling for a grant of wet lands under a Resolution 
of the Government. 500 acres of uncleared land were allotted to him at Rs. 2-8-0 
per acre. The plaintiff paid the purchase money to the Superintendent and entered 
into possession of the land. Instead of executing a deed of grant to the plaintiff, 
the land was again advertised for sale, and inspite of the plaintiff’s protest, the land 
was put up for sale by auction. The plaintiff, to prevent the land being sold to 
other parties, became the highest bidder at the auction. He brought a suit for a 
declaration that the resale was void, and for an injunction restraining the Govern- - 
ment from proceeding to enforce payment of the bid price and for the execution 
and delivery of an instrument of grant of the land. ‘The suit was brought in the Cal- 
cutta High Court. The question was whether that Court had jurisdiction under 
clause 12 of the Letters Patent to entertain the suit. Wells, J., held that it did not 
have. ‘The learned Judge, after stating that it was clear that under section 65 
of 21 and 22 Vict., c. 106 the Secretary of State as representing the Government of 
India could be sued, proceeded to discuss the question whether the Secretary of 
State could be said to carry on business or work for gain within the local limits 
of the Ordinary Original Jurisdiction of the Calcutta High Court. After holding 
that the Secretary of State in Council as representing the Government could not 
be said to be dwelling within the limits of the Court, the learned Judge observed 
thus : 

“ Then, can the Secretary of State in Council be said to carry on business or work for gain within 
the local limits of the Ordinary Original Jurisdiction of the Court? It is true the business of the 
Government is carried on as well within the local limits of the Ordinary Original Jurisdiction of the 
Court as elsewhere : and it is equally true that the Government obtains revenue, to a large amoun 
from various sources within such local limits ; but the business so carried on, and the agency aie 
in collecting the revenue so obtained, cannot be said to be business carried on, and work done for 
gain, within the meaning of the 12th section of the Letters Patent. The words “ carry on business, 
and personally works for gaip”, donot refer to institution like the Government; and the words 
“* personally works for gain” were intended to give the Court jurisdiction over individuals who, though 
dwelling out of the local limits of the Ordinary Original Jurisdiction of the Court, might be personally 
working for gain within such local Amits.” 





I. (1914) I.L.R. 39 Mad. ast. 3. (1888) 1 Hyde 37. 
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In Subbaraya Mudali v. The Government}, Scotland, C.J., expressed the view that the 
words “ carry on business ” in the Letters Patent could reasonably be applied to 
the Government as a deliberative body and to the locality where its members meet 
and exercise all the functions of Government. In Doya Narain Tewary v. The Sec- 
retary of State for India in Council®, Mitter and Trevelyan, JJ., did not approve of 
this view. Referring to the above observation of Scotland, C.J., Mitter, J., said . 

“ It seems to me that quite apart from the question whether the business of governing the country 
is business within the meaning of section 12 of the Letters Patent, it was overlooked in that case that 


under section 65 of 21 and 22 Vic. C. 106, the suit should have been considered as brought against 
the Secretary of State for India in Council.” 


In that case, the suit was brought against the Secretary of State for India in Council 
for the recovery of money alleged to be due to the plaintiff in 1espect of various 
purchases made and various acts done as purchasing agent and clerk of the Commis- 
sariat Department of the Government of India in connection with the Second Kabul 
Expedition. The suit was brought in the High Court of Calcutta. It was held 
that the Court had no jurisdiction to entertain the suit. The learned Judges quote 
with approval the observations of Wells, J., in Rundle v. Secretary of State®, referred 
to earlier in the judgment. It was contended before them that even supposing 
the business of governing the country is not business within the meaning of section 12 
of Letters Patent, still the Government in this country carried on various trades such 
as the trade in opium and salt and the principal places of business of these trades 
were located in Calcutta. In answer to this, Mitter, who delivered the Judgment - 
of the Bench, said: 


“ But these trades are not carried on by the defendant in this case. As already observed the 
words carrying on of a business or trade are inapplicable to this case. These trades, if they can 
be properly called trades, are carried on in one sense by the Government officers in charge of them, 
but they are so carried on for the benefit of the Indian exchequer. For these reasons I am of opinion 
that this Court has no jurisdiction to entertain the suit.” 


The question came up again in Rodricks v. Secretary of State for Indiat, before the 
Calcutta High Court in a suit instituted in the High Court for recovery of damages 
for malicious prosecution against the Secretary of State for India in Council on 
the allegation that when the plaintff was employed as an Inspector on the 
Eastern Bengal State Railway, he was falsely and maliciously and without reason- 
able or probable cause prosecuted for criminal breach of trust by the defendant, 
through his servants and agents, certain railway officials. The cause of action 
arose Outside the ordinary civil jurisdiction of the Court, but it was contended 
that the Secretary of State for India in Council could be said to carry on business 
within Calcutta. ‘The suit was tried by Chaudhuri, J., who felt himself bound 
by the decision in Doya Narain Tewary v. The Secretary of State for Indiain Council, 
but expressed a contrary view. He said: 

“ However differently the word ‘ business’ may have been construed at different times, I do 
not think there is any question whatever that a ‘ carrying on business,’ is ‘ business’ within the 
meaning of section 12 of the Letters Patent........’ 
And again, at page 314: ` S ae 

“It seems to me difficult to say that the Government does not dwell in its own capital and that a 
Government engaged in trades, though it may be for purposes of the State, does not ‘carry on business’. 
If Sir George Jessel is right that where the ‘ Brain Power’ is, there a trade or business is carried on, 
the assumption that the Brain Power of the Government of India is at its seat of Government is not 
an unjustifiable assumption.” 

There was an appeal against the judgment of Chaudhuri, J., Which came up before 
Jenkins, C.J., and Harrigton, J. The learned Judges affirmed the view taken in 
Doya Narain Tewary v. The Secretary for India in Council*. The learned Judges adverted 
to the fact that the decision in Dora Narayain Tewary v. The Secretary of State for India 
in Council*, had never been questioned or doubted. The next reported case in 
Calcutta is Golab Rai Paliram v. Secretary of State Jor India in Council®, in which Lort 
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Williams, J., struck a different note. He held that carriage by railway is a 
business and the Government of India can be said to carry on the bsusiness of 
running the Eastern Bengal Railway and the Secretary of State for India in 
Council could be sued at the head office of the railway in Calcutta. The learned 
Judges referred to the decisions in Doya Narain Tewary v. The Secretary of State for 
India in Council! and Rodricks v. Secretary of State for India? and attempted to dis- 
tinguish them on the ground of change of circumstances which had taken place 
since those decisions. The reasoning was as follows : 

“ The business of the railway has changed and has increased enormously in the interval. It 
is nonsense to suggest nowadays that they are kept up solely for the purposes of Government. The 
fact that a business of carriage by railway is being carried on in India D somcone is notorious. The 
fact that such a business called the Eastern Bengal Railway is being carried on in Bengal and that 
its head office is situated at 3, Kaila Ghat Street in Calcutta is admitted. That such a business is a 
‘ business’ within the meaning of Clause 12 of the Letters Patent cannot be denied.......... 


In India certain railway carriage businesses are carried on, cither as owners or lessees, by railway 

companies, whilst others, of which the Eastern Bengal Railway is one, belong to Government and are 
administered by them. Section 3 (6) of the Indian Railways Act provides that ‘ railway adminis- 
tration’ or ‘ inistration ’ in the case of a railway administered by the Government means the 
manager of the railway and includes the Government...........Itfollows that itis the Government 
who carry on the business of railway carriage under the name of the Eastern Bengal Railway 
amongst other places, at the head office in Calcutta.” 
With great respect to the learned Judge, his decision runs directly counter to the 
earlier Bench decisions, which he was bound to follow. This view of his, however, 
was expressly dissented from and overruled in later decisions of the Calcutta High 
Court. In Dominion of India v. Nath & Co.°, where the plaintiff sued the Dominion 
of India for damages for short delivery of goods which he had entrusted to the railway 
administration at Aligarh, in the District Munsif’s Court of Sealdah, it was found 
that no part of the cause of action arose within the jurisdiction of that Court, but 
its jurisdiction was sought to be supported by a notification of the East Indian Rail- 
way administration, in which it was announced that claims against the Bengal and 
Assam Railway would be disposed of by an officer of the East Indian Railway at 
Sealdah, and therefore the Dominion of India could be deemed to be carrying on 
business within the limits of the Court’s jurisdiction. The learned Judges, Harries, C.J., 
and Banerjee, J., expressly followed the ruling in Rodricks v. Secretary of State for 
India®. In Dominion of India v. Gopal Chandra‘, the suit was in respect of a consign- 
ment despatched from a station on the East Indian Railway. The plaintiff institu- 
ted the suit in the Presidency Small Causes Court, Calcutta, against the Dominion 
of India on the ground that the East Indian Railway and Bengal and Assam Railway 
had their offices at Calcutta. It was held by a Division Bench that the Dominion 
of India could not be said to carry on business in Calcutta. The learned Judges 
expressly dissented from the view expressed by Lort-Williams, J., in Golab Raz 
Paliram v. Secretary of State for India tn Council®. In view of the three Division 
Bench judgments in Doya Narain Tewary v. The Secretary of State for India in Council? 
Rodricks v. Secretary of State for India? and Dominion of India v. Nath & Co.,* they found 
it Impossible to follow the decision of Lort-Williams, J. Recently the question was 
elaborately discussed by P. B. Mukherji, J., in Calcutta Motor Cycle Co. v. Union of India® 
and after an exhaustive consideration of all the relevant decisions on the question, 
the learned Judge held that the Union of India cannot be said to carry on business 
by reason of the fact that it owns and runs the railways in the country. 


The only reported case in Madras on the point is Goundarajulu Naidu v. 
Secretary of State, to which reference has been made earlier. In that case, it was 
held that the Government could not be said to carry on business within the 
‘meaning of clause 12 of the Letters Patent. The case related to the seizure of 
certain goods by a customs officer on the ground that they were being smuggled 
into British India. Thg suit was for conversion, by the owner of the goods, 
against the Secretary of State for India. The learned Judges approved the ` 
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decisions of the Calcutta High Court in Doya Narain Tewary v. The Secretary of 
State for India? and Rodricks v. Secretary of State for India®, Beasley, J., as he then 
was, observed : 


“In my view the Government cannot be said to be carrying on business within the meaning 
of the word in that clause of the Letters Patent (clause 12) ”. 


In R. F. Willie & Co. v. Secretary of State®, Hilton, J., and in Nagi Brothers v. Dominion 
of Indiat, Kapur, J., accepted the Calcutta view expressed in Doya Narain Tewary v. 
The Secretary of State for India in Council! and Rodricks v. Secretary of State for India’. 
The latter case related to a claim for damages against the Dominion of India in 
respect of goods consigned on a Government Railway. The same view has been 
taken by a Division Bench of the High Court of Bombay in Bata Shoe Co. v. Union 
of India". That was also a suit against the Union of India representing the B.B. & 
G.I. Railway, having its head-office at Bombay, in respect of goods sent from Agra 
Fort to Bikaner, to be carried over the said Railway. The following observations 
in the Judgment of Gajendragadkar, J., answer the argument based on the fact 
that the private railway companies were held to be carrying on business at their 
headquarters : 

“It is well known that the Union of India and the Governments of respective States in India 
have set before themselves the ideal of a welfare State and for achieving this ideal Governments have 
inevitably to carry on many undertakings which in the hands of private agencies partake of the charac- 
ter of commerce or trade. Ifa private person starts a hospital for patients, it may, in a sense, be busi- 
ness in his hands, because the primary object of the private individual is to make a profit. But if 
the State starts hospitals to render service to the invalid and the sick, the dominant intention js to 
render social service and the motive of profit-making is totally absent. If a merchant conducts a 
grain shop, it is a business. But if the State undertakes the supply of essential foodstuffs to its citizens 
to enforce its policy of controls, that is not business. 


“It seems to us that activities or undertakings which may properly be treated as commercial in 
the hands of private agencies would not necessarily continue to partake of the same character when they 
are undertaken by the Government of the State in pursuit of its welfare policies. In out opinion, 
therefore, the fact that the running of the Railway would have been treated as a business in the hands 
of the Railway company would not necessarily Low that it is business when it is undertaken by the . 
Government of the State. Indeed, in regard to the running of the Railway itself as such, it is possi- 
ble to take the view that it forms an important part of the governance of the State. The State natu- 
rally requires the lines of transport for keeping internal peace and for the purpose of defending the 
borders of the country in case of emergency.” 

It only remains to consider the unreported judgment of Venkatarama Ayyar, J., 
in Azgizuddin & Co. v. The Union of India®. The learned Judge begins the discus- 
sion of the point as to jurisdiction by an analysis of the distinction, owing to histo- 
rical reasons, made between the acts of the Government in its sovereign capacity 
and its commercial activities. ‘That distinction has a material bearing only on the 
question of the liability of the Government to be sued in a Court of law. The 
rulings in P. & O. S. Co. v. Secretary of State for India’, The Secretary of State v. Cockraft®, 
Mrs. Wells v. Governor-Gengral® and Secretary of State for India v. Moment? related to 
a determination of the liability of the Government, and were not concerned with the 
jurisdiction of the Court in which the action was brought against the Government. 
But with great respect to the learned Judge, we are unable to follow that because 
the Government would be liable to be sued in a Court of law for acts done in a 
capacity not of a sovereign character, the Government can be held to ‘‘carry on a 
business ” with reference to such acts. It may well be that any act or omission of 
the Government in the coursé of carrying on activities like the running of a railway 
may give rise to a civil liability. The Government may not be able to claim im- 
munity from liability in respect of such actitivities. 

The learned Judge followed the decision of Lort-Wiliams, J., in Golab Rai 
Paliram v. Secretary of State for India in Council11. We have already referred to deci- 
sions of the Calcutta High Court in which the view of Lort-Williams, J., was 
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expressly dissented from. The learned Judge whose judgment was delivered in 
September, 1951, did not have before him the subsequent rulings of the Calcutta 
High Court, including the latest decision of P. B. Mukharji, J., in Calcutta Motor 
Cycle Co. v. Union of India1, which, if available to him might have influenced him to 
take a contrary view. With respect to the learned Judge, we are unable to agree 
with him. We agree with the preponderating view on the point in the High Courts 
of Calcutta, Bombay, Lahore and Punjab, which is in consonance with the view 
taken in our Court in Govindarajulu Naidu v. Secretary of State?. We hold that the 
Union of India cannot be held in this case to be carrying on business at Tiruchira- 
palli within the meaning of section 20 of the Code of Civil Procedure. 

It was next contended that a part of the cause of action arose within the local 
limits of the Tiruchirapalli Court because a notice under section 80 of the Code 
of Civil Procedure was delivered to the Manager of the Railway at Tiruchirapalli. 
Reliance was placed on the decision of a single Judge of the Calcutta High Court 
in Raj Kumar v. Dominion of India’, ‘The learned Judge relied upon an unreported 
decision of Sinha, J., and the decision in Dominion of India v. Fagadishprosad Pannalal*. 
The Full Bench decision in Bansi v. Governor-General of India in Council®, was cited 
before him, but he distinguished that decision as being confined to notice under 
section 77 of the Railways Act, which was held in that case as not being a part of 
the cause of action for the purpose of jurisdiction. The learned Judge evidently 
overlooked the following statement of Harries, C.J., in that case, namely : 

« I desire to add that I am satisfied that the view taken in the case of Dominion of India v. Jagadish 
Prosad Pannalal’, a decision to which I was a party, is erroneous.” 
The question was considered in a recent decision of the Bombay High Court in 
Bata Shoe Co. v. Union of India. It was held that a statutory notice required by the 
provisions of the Railway Act as well as the Code of Civil Procedure, though no 
doubt an essential preliminary step for the valid institution of a suit, would not 
make such a notice part of the cause of action for the suit itself. ‘The reason which 
the learned Judge gave for this conclusion appears to us to be conclusive : 


« T¢it ig borne in mind that such a notice is required to state amongst other facts the cause of 
action on which the proposed suit would be based and the relief intended to be claimed, it would be 
clear that the notice follows the cause of action and it merely paves the way for the institution of the 
suit itself, That is why it is an essential preliminary step and no more.” 


The Court of Small Causes at Tiruchi:apalli would have no jurisdiction merely 
because notices under section 80 of the Code were delivered to the Manager of the 
Railway at that place. 


In the result, the Civil Revision Petitions are dismissed with costs, in one petition. 

R.M. — ` Petitions dismissed. 
IN THE HIGH COURT OF JUDICATURE AT MADRAS. 

PRESENT :—MR. JUSTICE SUBBA Rao AnD MR. Jusridz PANCHAPAKESA AYYAR. 


M.O. Abdul Rahim Rowther (since deceased) and others .. Appellanis* 
ne v. 
Swaminatha Odayar and others .. Respondents. 


| +» Madras Estates Land Act (I of 1908) as amended by Act (XVIL of. 1936), sectton 3 (2) (d)—" Estate?’ — 
Original purchaser from Raja to whom Grown had made a grant—Property whether * estate °” —Lease of lands 
from purchaser—Insoluency of original owner—Proceedings in insoloency—Official Recewer’s application to set 
asids sale—-Charge on prop arge decree—Sale in Court—Auction-purchaser in Court sale—Suit to set aside 
alienation and for declaration—How far maintainable—Trangfer of Property Act (IV of 1882), section 65-A, 
Civil Procedure Code (V of 1908), Order 21, rules 100 and 103. 
The plaint lands were situated in one of the villages forming part of the property of the Raja 
of Tanjore who had agreed to cede them to the East India Company. Later, the same villages were 
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regranted by the British Crown to theheirs of the Raja. The owner of the suit villages in 1925 leased. 
it to one who is claimed by plaintiffs as their benamidar. The property was sold in 1928 to another 
who in turn leased it in 1929 to the plaintiffs for 3 years. The owner filed an Insolvency Petition 
on 27th October, 1930. In 1932 the plaintiffs again had a lease executed in their favour by the Ake 
chaser for seven years. The cial Receiver filed in 1923 a petition for setting aside the sale in 
favour of plaintiffs’ predecessor-in-title, In 1936 the sub-Court set aside the sale. The purchaser 
thereafter appealed to the District Court which confirmed the appellate court’s order. Pending the 
appeal, the plaintiffsin 1937 took another lease for ten years from the same person. A revision 
petition filed in the High Court against the order of the District Court got dismissed. In execution of 
a charge-decree the suit village was brought to sale and ‘purchased by 1st defendant in 1938. That 
sale was confirmed in 1939. Before delivery of possession was taken by defendant, plaintiffs filed a 
suit in 1939 for a declaration of their occupancy rights in suit lands and for a permanent injunction 
against defendant from interference with their own possession. The suit was dismissed in 1940 on 
the ground that the Civil Court had no jurisdiction. The plaintiffs appealed againstitin 1941. Pend- 
ing appeal defendant took delivery of possession through Court. The plaintiffs filed an application 
dn 1941 for redelivery of the lands to themselves under Order 21, rules 100 and 101, Civil Procedure 
Code. But the said execution petition was dismissed. A suit was filed in the sub-court for setting 
aside that order. That suit was dismissed as barred by res judicata on account of the decision in the 
earlier suit of 1939 cera the original suit not maintainable in a Civil Court. An appeal was 
preferred gob it by the plaintiffs. Against the judgment in the earlier suit also, another appeal 
was filed. e District Court upheld the finding with regard to the question of EEEE 
of the suit for want of jurisdiction in a civil Court. The High Court held that the civil Gourt had 
jurisdiction in respect of occupancy rights, involving a consequential relief of injunction. Remand 
to trial Court was ordered, and the District Court held that plaintiffs were ryots entitled to occupancy 
rights and gave the declaration and injunction prayed for. The second defendant who purchased a 
half share of thevillage preferred a Second Appeal against thatdecree. On the questions (1) whether the 
suit village was not an “ estate ” within the meaning of section 3 (2) (d) of the Madras Estates Land 
Act as amended by Act XVIII of 1996, (2) whether plaintiffs acquired occupancy rights under the 
Act and (3) whether the 1st defendant the purchaser in execution of the charge-decree through 
Court acquired title to suit village, free of earlier encumbrances created on it and therefore the 
ra of 1932 which was the basis for claim of occupancy rights by plaintiffs would not be binding on 


Held: (1) the Full Bench decision in Sundaram Ayyar v, Ramachandra Ayyar, (1917) 32 M.L.J. 
333: I.L.R. 40 Mad. 389 (F.B.) certainly governed the question raised, and hence the village in 
question was an “ estate ” within the meaning of the Madras Estates Land Act. 

(2) Following the Privy Council decision in Erlagadda Mallikarjuna Prasad Nayudu v. Somaya, 
(1918) 36 M.L J. 257: L.R. 46 I.A. 44: I.L.R. 42 Mad. 400 (P.C.) the plaintiffs had acquired 
occupancy rights in the suit village even on the assumption that the plaintiffs were not within the 
definition of ryots in the pre-existing state of affairs. 


Case-law reviewed. 


(3) That the appellants would not be justified in raising the plea that the leases in the case 
were not made in the ordinary course of management of the pr and therefore would not be 
‘binding on the charge-holder or the purchaser in enforcement of his charge. The question that the 
lease in favour of plaintiffs offended against section 65-A of Transfer of Property Act having not been 
raised in the Courts below, it could not be raised for the first time here. Even should the lease offend 
against that section, the lessees would be tenants from year to year, as they were, and as they had held 
a lands under the original purchaser from the Raja they had acquired rights of occupancy under 

e statute. 


Held further, following the principle in the Full Bench decision in Kanamatha Reddi Seetamma v. 
Kanamatha Reddi Kota Reddi, (1949) 1 M.L.J. 593: I.L.R. (1950) Mad. ror, that though the 
plaintiffs’ earlier suit was dismi and an ap was pending, they were bound to file a suit 
amder Order 21, rule 103. Otherwise the summary order made under rule 101 would have become 
final and their appeal against the decree in the earlier suit would have become infructuous. There- 
fore the later suit filed by the plaintiffs was maintainable. 

Appeal against the decree of the District Court of West Tanjore in A.S. No. 
1 of 1941 preferred against the Decree of the Court of the Subordinate Judge of 
Kumbakonam in O.S. No. 19 of 1939. 


K. Bashyam and K. Srinivasan for Appellants. 

R. Swaminatha Ayyar, V. V. Srinivasa Ayyangar, V. Devarajan and S. V. Venugopala- 
ehari for Respondents in A. No. 134 of 1947. 

R. Swaminatha Ayyar for Appellant. 

T. M. Krishnaswami Ayyar, K. Srinivasan, V. V. Srinjvasa Ayyangar and V. Deva- 
rajan for Respondents in S.A. No. 1801 of 1947. 

The Judgment of the Court was delivered by. 

Subba Rao, 7.—The main questions raised are common to both these appeals. 
For convenience of reference, we shall adopt the ranks giveneto the parties in O.S. 


4I 
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No. 19 of 1939 on the file of the Court of the Subordinate Judge, Kumbakonam,, 
out of which the Second Appeal arises. 


Naduppadugai Melpathi, in which the plaint schedule lands are situated, is 

one of the 199 villages forming part of the property of the Raja of Tanjore. In 1799 
the then Raja agreed to cede the collection of the revenues and the administra- 
tion of justice to the East India Company. But he continued to be in possession 
till his death. On his death the above 199 villages were taken possession of by the 
Crown in 1856 by an “ act of State”. Some years later, in 1862, these 199 villages 

were granted to the heirs of the late Raja. In respect of the Tanjore Palace Estate 
an intérpleader suit was filed, being O.S. No. 3 of 1919 on the file of the District 
Court. The suit village along with others was allotted under the final decree for 
partition to Vasudeva Sahib burdened with a charge for a sum of Rs. 30,000. On 
29th December, 1925, Vasudeva Sahib leased the property to one Nallappa Odayar 
who is claimed by the plaintiffs to be their benamidar. Vasudeva Sahib sold 
the village among others to one Subramania Chetty under a sale deed, dated 12th 
March, 1928. On 3rd June, 1929, Subramania Chetty leased it to plaintiffs 2 to 5 
and another Arumuga for three years. On and July, 1930, Vasudeva filed I.P. No. 
10 of 1930 on the file of the Court of the Subordinate Judge for adjudication and 

he was adjudicated an insolvent on 27th October, 1930. On 29th August, 1932, 
the plaintiff executed another lease deed in respect of the suit lands in favour of 
Subramania Chetty for a period of seven years. „The Official Receiver in whom 
the estate of Vasudeva vested filed O.P. No. 261 of 1933 on the file of the Sub- 
ordinate Judge on 21st November, 1933, for setting aside the sale effected by the 
insolvent in favour of Subramania Chetty. To that application the plaintiffs were 
not made parties. On 28th August, 1936, the Subordinate Judge set aside the 
alienation on the ground that Subramania Chetty was not a bona fide purchaser 
for full consideration. Out of the total consideration of one lakh it was found that 
only Rs. 27,916-12-3 represented true debts and to that extent Subramania Chetty 
was allowed to rank as a simple creditor. Subramania filed an appeal to the District 
Court against the said order, being C.M.A. No. 43 of 1936. By an order, dated 
14th April, 1938, the learned District Judge confirmed the order of the Subordinate 
Judge. Pending that appeal the plaintiffs executed another lease deed, dated roth 
November, 1937, in favour of Subramania for a period of ten years. A revision 
petition filed in the High Court against the order of ie District Judge was dismissed. 
In execution of the charge-decree in O.S. No. 3 of 1919 the suit village along with 
others were brought to sale and purchased by the first defendant on 23rd Decem- 
ber, 1938. ‘The sale was confirmed on 28th June, 1939. Before the first defendant 
took delivery of possession, the plaintiffs filed the suit O.S. No. 19 of 1939 for a 
declaration of their occupancy rights in the suit lands and for a permanent injunction 
against the first defendant from interfering with their possession. That suit was 
dismissed on 11th November, 1940, on the ground that the Civil Court had no 
jurisdiction. The plaintiffs appealed to the District Court, being A. S. No. 1 of 
1941. Pending that appeal, the first defendant took delivery through Court on 

14th December, 1940. The plaintiffs filed E.A. No. 30 of 1941 for redelivery of 

the lands under Order 21, rules 100 and ror, Civil Procedure Code ; but the said 
‘execution application was dismissed. ‘They filed O.S. No. 28 of 1942 on the file 
of the Court of the Subordinate Judge, Kumbakonam, for setting aside that order. 
That suit was dismissed by the learned Judge on the ground that it was not maintain- 
able as their rights were negatived in O.S. No. 19 of 1939. He also found that the 

decision in the previous suit to the effect that the Civil Court had no jurisdiction to. 

entertain the claim of the plaintiffs would be res judicata. On those two findings 

he dismissed the suit. The plaintiffs preferred A.S. No. 134 of 1947, against the 

‘decree of the Subordinate Judge in O.S. No. 28 of 1942 dismissing the same. Against 
the decree and judgment in O.S. No. 19 of 1939 dismissing the suit on the ground 

that the Civil Court had no jurisdiction, an appeal, A.S. No. 1 of 1941, was filed to 

the District Court. The District Court upheld the finding of the lower Court 

in regard to the question of jurisdiction but vacated the other findings for the reasom 

that the Subordinate Judge who liad no jurisdiction was not competent to decide: 
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on the merits. In the result he directed the plaint to be returned for presentation 
to the proper Court. Against that order a Second Appeal was filed to the High 
Court. The High Court held that a Civil Court had jurisdiction to entertain a 
declaratory suit in respect of occupancy rights involving the consequential relief 
of injunction. In that view it remanded the appeal for decision upon all the other 
issues. After remand the District Judge held that the plaintiffs are ryots entitled 
to occupancy rights and gave the declaration and injunction asked for. The second 
defendant who purchased half a share in the village preferred S.A. No. 1801 of 
1947 against that decree. : 


The main arguments were addressed in S.A No. 1801 of 1947. If the Second 
Appeal is allowed, the First Appeal would automatically be dismissed, for in that 
eventuality the plaintiffs’ rights of occupancy would be negatived. If the Second 
Appeal is dismissed, it would be necessary to dispose of another point peculiar to 
that appeal, namely, whether a suit for setting aside as summary order under Order 
21, Rule 103 of the Civil Procedure Code, will be maintainable after a suit for dec- 
laration of the plaintiffs’ rights was filed and dismissed earlier. It would be con- 
venieni therefore to dispose of the Second Appeal first. 


Learned counsel for the appellant raised before us three points : 
(1) This village of Naduppadugai Melpathi is not an “ estate’’ within the 
meaning of section 3 (2) (d) of the Madras Estates Land Act as amended by Act 
(XVIII of 1936). 


(2) The plaintiffs have not acquired occupancy rights under the statute ; and 


(3) The first defendant being a purchaser in execution of a charge-decree, 
acquired title to the suit village free from the earlier encumbrances created on it and 
therefore the lease of 1932, which is the basis for the claim of occupancy rights 
under the statute, would not bind him and the plaintiffs holding under that lease. 
did not acquire occupancy rights. l 
. The first question is whether the village of Naduppadugai Melpathi is not an 
“estate” as defined under the Madras Estates Land Act (I of 1908). Section 
3 (2) (d) defines an “estate” as 

“any inam village of which the grant has been made, confirmed or recognised by the (British) 
Government, notwithstanding that subsequent to the grant, the village has been partitioned among 
the grantees or the successors in title of the grantee or grantees.” 

Before the amendment the sub-section read as follows : 

“ Any village of which the land revenue alone has been granted in inam to a person not owning 
the kudiwaram thereof provided the grant has been made, confirmed or rcognised by the British 
Government or any separated part of such village.” Pa 
Under the amended section, therefore, an inam village granted, confirmed or recog- 
nised by the British Government would be an estate even if both the warams were 
given in inam to the grantee. The question is whether the suit village was*an inam 
village granted by the British Government to the Tanjore Raja. The learned Dis- 
trict Judge observed : = 


“With regard to the ent relating to the character of the suit village itself, there was.really 
no serious demur to the findings of the learned Subordinate Judge that the village was an ‘estate’ 
by virtue of the decision referred to by him...... ü . i 


But before us it was contended that the village was not an estate within the meaning 
of the said definition. 

To appreciate the contention, some relevant facts may be recapitulated- 
The plaint schedule lands are situated in the aforesaid village which is one of the 199 
villages forming part of the property of the Raja of Tanjore. In the year 1856 the 
said villages were taken possession of on behalf of the Créwn as an “ act of State’. 
Some years later, in 1862, they were granted to the heirs of the-late Raja by the 
British Government. It is argued that the said villages were the private property of 
the Raja and that the British Government only restored the property to his succe- 
sors and there was no question of any grant of the said villages In inam to the succes- 
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sors. But the nature and character of the grant fell to be considered by a Full 
Bench of this Court in Sundaram Ayyar v. Ramachandra Ayyar1, in connection with 
another village in the group called Ullikadai. The question before the Full Bench 
was whether the said village was an ‘estate’ within the meaning of section 3 (2) 
(d) of the Madras Estates Land Act (Act 1 of 1908). To ascertain whether that 
village was an estate or not within that definition, it was necessary to consider two 
questions : (1) whether the Tanjore Estate comprising the said village among 
others was granted in inam by the Government and (2) whether in respect of the 
said village, only land revenue had been granted in inam to a person not owning 
the kudiwaram thereof. Adverting to the first question, Wallis, C.J., made the 
following remarks at page 397 ; 

‘“ The presumption therefore is that it was the intention of the legislature to apply the provisions 
of the Act to the numerous villages constituting the Tanjore Palace Estate, though it is of course neces- 
sary to show that they come within one or other of the classes of the definition. ‘The villages in question 
formed part of the territories of the Raja of Tanjore as to which he agreed by the treaty of 1799 to cede 
the collection of the revenues and the administration of justice to the East India Company. By 
some arrangement come to at the time the.Company refrained from enforcing its rights under the 
treaty to the revenue of these villages, and they remained in the enjoyment of the Rajas until the death 
of the last Raja when his territories’ were taken possession of on behalf of the Crowh by an ‘act of 
State’. It was ressly decided in Secretary of State in Council of India v. Kamachee Boyes Sahiba’, 
that these villages, forming the so-called private estate of the Raja, then became the property of Govern- 
ment ; and some later they were granted as a matter of grace and favour to the heirs of the 
late Raja, as held by this Court in Jijoyiamba Bayi Sahiba v. Kamakshs Bayi Sahiba*. It is admitted that 
the kadivar right in the suit village, and in almost all the other villages, does not belong to the 
estate ; and these villages are therefore, villages of which the land revenue alone has been granted by 
the British Government to persons not owning the kudiwaram right, and they therefore come within 
clause (d) if they can be said to have been granted ‘in inam’ within the meaning of the section .” 
Sadasiva Ayyar, J., with some hesitation, and Seshagiri Ayyar, J., wholeheartedly, 
agreed with the opinion expressed by the Chief Justice. This decision, therefore, 
is a direct authority for the position that all the villages pertaining to the Tanjore 
Palace Estate were granted in inam by the Government to the heirs of the Tanjore 
Raja. It is not disputed that the suit village is one of those villages. But it is 
contended that this decision should be confined only to the particular village and 
that it was so construed by a subsequent decision in Srinivasa Ayyar v. Nallamuthu 
- Padayachi*. .In that case the question was whether another village of the same 
group was an estate. The learned Judges having regard to the evidence accepted 
the findings of the Subordinate Judge to the effect that what was granted by the 
Government was of both the warams. They pointed out that the decision in Sun- 
daram Ayyar v. Ramachandra Ayyar1, applied to only one village in the estate. This 
decision does not say that the view of the Full Bench that all the villages were granted 
in inam by the Government to the then Raja was wrong. Nor does it say that the 
Full Bench did not decide that point. Indeed the judgment proceeded on the 
assumption that the village would be an estate if only one waram was granted to a 
person not owning the kudiwaram thereof. But on the facts of that case they found 
that both the warams were granted. The scope of the decision of the Full Bench in 
Sundaram Ayyar v. Ramachandra Ayyar1, has been stated by another Divisional Bench 
of this Court in Jagannatha Pillai v. Ramanathan Chettiar3. The question in that case 
was whether the village in question wasan “estate”? within the meaning of section 3 (2) 
(d) of the Estates Land Act as it then stood. The learned Judges held that under 
the circumstances the suit village which was one of the 200 vi ages comprised in 
the Tanjote Palace Estate was an ‘estate’ within the meaning of section 3 (2) (d) of 
Act I of 1908. When it was urged before them that the scope of the Full Bench 
decision should be confined only to the village, the subject-matter of that case, the 
dJearned Judges negatived that contention and observed as follows at page 1285 :— 


« It may be noted that the learned Ju who made the order of reference, considered the 


estion before them an impo t one, as the decision in that icular suit might affect th 
pelea Tanjore Palace Estate. Accordingly the reference was in iai terms : mig e 





rı. (1917) 32 M.L.J. 333: LL.R. 40 Mad. 3- (1868) 3 MLH.C.R. 424 at p. 444. 
-389 (F.B.). x 4. AIR. 1928 Mad. 1245. 
2. (1858) 7 M.LA. 476. 5. (1938) M.W.N. 1284. 


I] ABDUL RAHIM ROWTHER J. SWAMINATHA ODAYAR (Subba Rao, F.). 327 


‘Whether the Tanjore Palace Estate is an estate within the meaning of section 3 (2) of the Madras 
Estates Land Act (I of 19098). 


Wallis, C.J., who dealt with the matter at page 397 of 40 Madras observed thus : 


“It is admitted that the kudiwaram right in the suit village, and in almost all the other villages, 
does not belong to the estate ; and these villages are therefore villages of which the land revenue 
alone has been granted by the British Government to persons not owning the kudiwaram right”. 


« He answered the question in the affirmative and in this Seshagiri Ayyar, J., concurred. But 
Sadasiva Ayyar, J., confined his answer only to the particular village in question, There can be 
no doubt that the finding is a general finding in regard to the whole estate. Whether the learned 
Judges were right or wrong in so deciding, it is not for us to consider. It was so understood 
by Krishnan, J., in Nallamuthu Padayachi v. Srinivasa Ajyyart, though sitting with Oldfield, J., be 
took the contrary view. The decisionin Srinivasa Apyarv. Nallamuthi Padayachi*, proceeds on the 
assumption made by the learned counsel for the tenant that the Rajah owned both the warams 
in the village. But the question has since become academic in view of the recent inam legislation. 
Therefore, if the Full Bench decision is to be given full effect to, there can be only one .answer in 
this case and that is the village is an estate.......... a 


We respectfully agree with the aforesaid observations. In fagadeesam v. Kuppam- 
mal®, another Divisional Bench of this Court consisting of Wadsworth, O.G.J. 
and Koman, J., expressed much to the same effect at page 700: 


“TIt is not really necessrary for us to determine whether or not the village of Kaduveli, including 
the hamlet of Ponavasal, formed an estate under the Madras Estates Land Act as it stood before the 
amendment of 1936. The Full Bench which decided Sundaram Ayyar v. Ramachandra Ayyar*, answered. 
in the affirmative the question whether the Tanjore Palace Estate was an estate under the Madras Act 
I of 1g08. This decision has in some cases been distinguished on the ground that only one village was 
then under the consideration of the Court; but in terms the answer of the Full Bench appears to 
include the whole of the estate. There is much to be said for the view that, when the grant is con- 
sidered as a whole, it must be regarded as a grant of the land revenue to a person not owning kudi- 
waram in the land, meee it can be shown that in the case of individual lands ın the estate the kudi- 
waram interest which had been previously owned by the Raja was included in the rendition to his 
heirs. Whatever be the effect of the application of the Madras Act I of 1908 to this estate, all doubt 
is removed by the passing of the Amending Act in 1936”. 


At page 689 the learned Judges traced the history of the Tanjore Palace Estate at 
some length and pointed out that the seizure of the estate was an “‘ act of State ”’ 
and that the subsequent grant was to the heirs of the Raja as an act of grace and 
justice. It is therefore clear that the Full Bench certainly governs the question 
raised and that decision is binding on us. We hold tht the village in question 1s an 
estate within the meaning of the Madras Estates Land Act. 


Point 2—The next question is whether the plaintiffs have acquired occupancy 
rights under the statute in the suit lands. The argument of Mı. Bashyam, the 
learned counsel for the appellant, may be put thus : Under section 6 of the Madras 
Estates Land Act as amended by the Third Amendment Act of 1936, a ryot in pos- 
session on 30th June, 1934, acquires rights of occupancy in the holding. ‘The aliena- 
tion in favour of Subramania was set aside under section 53 of the Provincial In- 
solvency Act on 28th August, 1936. When it was set aside, the alienation would 
be void either from the date of the alienation, or from the date when the applica- 
tion was made for adjudicating Vasudeva Sahib, t.e., either 12th March, 1928, 
or 2nd July, 1930. With the alienation fell the lease executed by the plaintiffs, 
as it was dependent upon the alienation. The result was that the plaintiffs would 
be trespassers from the date of the lease in their favour and continue to be so on the 
crucial date. Even if the alienation was not void from its inception, it would be 
ineffective from the date of the application under section 53 of the Provincial Insol- 
vency Act. From that date the plaintiffs were trespassers or, at any rate, were 
not holding on the crucial date under the landholder, 1.¢., the receiver or the pur- 
chaser, the first defendant. As the plaintiffs were not holding the plaint schedule 
lands as ryots on goth June, 1934, they could not acquire occupancy rights. Learned 
counsel for the respondents met the argument as foll@ws. An alienation by an 





I. (1924) M.W.N. 378. 687. 
2. I.R. 1928 Mad. 1245. 4 (1917) 32 M.L.J. -333 : I.L.R. 40 Mad. 
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insolvent prior to the adjudication is only voidable at the instance of the Official 
Receiver. Even against him it is valid till set aside. Till annulled, the property 
alienated does not form part of the assets vested in the Receiver. If set aside, the 
order relates back only to the date of the application. The Official Receiver in 
the present case did not take any interest after the sale was set aside and therefore 
the first defendant who was a purchaser in execution of a charge-decree and whose 
rights were not in any way affected by the insolvency law cannot take advantage 
of the order made at the instance of the receiver. The sale of the village by Vasu- 
deva Sahib in favour of Subramania was binding on him. Even if he could take 
advantage of it, the sale was only voidable and the lease given by Subramania at a 
time when he was the legal owner and landholder was certainly valid and binding 
on the Official Receiver and the first defendant, particularly when the lessees were 
not made parties to the application for setting aside the sale. In any view, even if the 
plaintiffs ceased to be lessees from the date of the application it would not affect 
their right under the Estates Land Act, as section 6 read with Explanation I confers 
a right of occupancy on every person who held a land as a ryot prior to the Act 
and continued to be in possession of such land at the commencement of the Act. 


At the outset it will be convenient to clear the ground. Some argument was 
advanced on the basis that the Official Receiver has no interest in these proceedings 
and the dispute is only between the lessees from Subramania and a third party pur- 
chaser.’ But the sale proceedings in execution of the decree in O.S. No. 3 of 1919 
show that the Official Receiver was made a party to the said proceedings and there- 
fore the first defendant acquired also the interest of the Official Receiver in the 
said properties. It follows that if the alienation was not binding on the Official 
Receiver, it would equally be not binding on the first defendant. 


The first question that arises is, what is the scope and the legal effect of an order 
by the insolvency Court setting aside an alienation made by an insolvent under 
section 53 of the Provincial Insolvency Act. The relevant provisions of the Pro- 
vincial Insolvency Act may now be read: 


“ Section 53 : Any transfer of property not being a transfer made before and in consideration of 
marriage or made in favour of a purchaser or incumbrancer in good faith and for valuable consi- 
deration shall, if the transferor is adjudged insolvent on a petition presented within two years after 
the date of the transfer, be voidable as against the receiver and may be annulled by the Court ”’. 


Mariappa Pillai v. Raman Chettiar1, was a decision of a Divisional Benca ot this Court 
on the interpretation of sections 36 and 37 of the Provincial Insolvency Act. (Act 
III of 1907). Sectidn 36 of Act (III of 1907) corresponds to the present section 53 
of the Provincial Insolvency Act. Under that section, the transfer in the circum- 
stances mentioned in the section was made void against the receiver, and not voidable 
as in the present section. Notwithstanding the difference, the learned Judges 
held that the transfer was valid till set aside. At page 326, Sadasiva Ayyar, J., 
observed as follows :— 


“I therefore agree with my learned brother that a transfer falling under section 36 of the Pro- 
vincial Insolvency Act remains valid till set aside by the Insolvency Court at the instance of the Recei- 
ver.” 


A Full Bench of this Court in Chidambaram Chettiar v. Sellakumara Goundan?, expressed 
much to the same effect in respect of a transfer voidable under section 53 of the 
Transfer of Property Act. At page 686, the learned Judges stated : 


“In a case where a debtor alienates his property under circumstances which render it voidable 
by the creditors under section 53 of the Transfer of Pro Act, the alienation is binding on the 
debtor. If avoided by the creditors who alone can de so, and there is a surplus, it goes to the vendee. 
The title to the property continugs to be in the vendee subject only to the rights of the creditors. When 
after such an alienation, the debtor is adjudged an insolvent, it is clear that the property itself does 
not vest in the Official Receiver.” 





I. (1918) I.L.R. 42 Mad. 322. 2. (1941) 2 M.L.J. 684 (F.B.). 
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It will be seen from the aforesaid passage that the property alienated does not vest 
in the Official Receiver till he seeks to set aside the alienation under section 53 of 
the Provincial Insolvency Act. A Divisional Bench of the Nagpur High Court 
in Rukhmanbai v. Govindaram1, laid down that a transfer falling under section 53 
was not void ab imtio but was merely voidable and was valid until annulled by Court. 
‘The question in that case was whether the person in possession of such a 
voidable transaction was liable for mesne profits until the passing of an order 
annulling the transfer. At page 163 the learned Judges pointed out : 

“It will not be out of place here to point out that section 53, Provincial Insolvency Act, was 
amended to make the meaning clear by using the word ‘voidable’ in place of the word ‘void’ 
which was used in the previous Act. The wording of the section thus very clearly indicates that a 
transfer of the nature mentioned therein is voidabe as against the Receiver and is not void ab tntto 
and may be annulled by the Court. The section gives the Court a discretion to annul it. An appli- 
cation for annulment can be made only after adjudication and not before, and only if the Receiver 


chooses to avoid it and not otherwise ; and even if the Receiver chooses to avoid it there is a further 
condition under section 53, viz., that it will be void only if the Court declares it so.” 


The Allahabad High Court in Amir Ahmad v. Saiyid Hasan*, expressed the same 
view. There the question was whether a transferee from a transferee would come 
under the provisions of section 53. The learned Judges, Sulaiman, C.J. and Bennet, J., 
observed at page 903, as follows :— 

“ The transfer for the time being is valid, though it is voidable at the option of the receiver and 
it is discretionary with the Court to annul it under section 53 of the Provincial Insolvency Act. But 
so long as the transfer has not been avoided by the Receiver and not annulled by the Court, the title 
vests in the transferee even though he may not have acted in good faith and might not have paid full 
consideration. Such a transfer can, however, be annulled, that is to say, declared to have ceased to 
be binding on the receiver. The annulment, however, cannot be equivalent to a declaration that 
at was void from the very beginning.” 

The scope of section 53 of the Provincial Insolvency Act as interpreted by the 
aforesaid decisions may be stated thus. A transfer of property made by an insolvent 
two years prior to the filing of the petition to be adjudged insolvent is only 
voidable. The property so transferred does not vest in the Official Receiver; 
but within two years the Official Receiver may apply for setting aside that sale. It 
is incumbent on him to establish that the sale was not in good faith and for valuable 
consideration. If so much is proved, it is in the discretion of the Court to annul 
the sale, in which case it is not binding on the receiver. It follows that the sale is 


valid till set aside. 


The next question is whether section 53 can be invoked in the case of a trans-- 
feree from the transferee. This question directly arose in the case of Amir Ahmad v. 
Saiyid Hasan*, already referred to. At page 906 the learned Judges stated the legal 
positions thus :— 

“ But as the annulment made by the Court does not date back to the sce transfer and can,, 
at the very most, date back to the date of the application for insolvency, it would follow that a second 
transfer against a second transferee who took the second transfer before the application for insolvency 
was made, cannot be annulled under section 53 of the Act; but if it is either absolutely void from the 
very beginning or is voidable under section 53 of the Transfer of Property Act, it can be declared to 
be void or avoided either in a separate suit or in a proceeding under section 4 of the Provincial In- 
solvency Act”. 

A Divisional Bench of this Court consisting of Ramesam and Madhavan Nair, JJ., 
made some observations in connection with this question in Pullayya v. Official 
Receiver, Kistna®, though the said observations were obiter. Ramesam, J., said at 
page 274 : : 

“What the learned Ju seem to have meant in that case Ponnamai Ammal v. District Official 
Receiver, Tinnevelly4, was that later transactions by the transferee cannot be questioned on a ground 
peculiar to themselves and independent of the attack in the main transaction bu surely there can be 
no objection to holding that if the sale deed by the insolvent was not bona fide the further transaction 
by the transferees also to the ground along with it.” 


Later on the learned Judge proceeded to say : ” 
“I am inclined to agree with the opinion of Seshagiri Iyer, J., and even if it can be really said 
that later transactions by the transferees from the insolvent cannot be considered in a petition under 


Ty 
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section 53 they cannot be considered only on grounds peculiar and not as consequential on the main 
transaction.” 

Madhavan Nair, J., who was a patty to the earlier decision in Ponnamai Ammal v.. 
District Official Receiper, Tinnevelly1, explains the scope of section 53 vis-a-vis a trans- 
feree from a transferee, as follows at page 275: 

“In the present case the transactions in question including the alienations made by the transferee 
from the insolvent are all attacked and links in a chain of fraudulent and connected transactions in- 
tended to screen the pro from the claims of the creditors, so that while the transaction in favour 
elie Pagers 4 is attacked what is really attacked is the original alienation made by the insolvent 

i . Viewed in this light the alienation made by the insolvent cannot be considered apart 
from the alienation in favour of DOCUE Adce E oes Though section 53 of the Act may 
not strictly apply, in a proper case I think the Court has jurisdiction under section 4, Insolvency Act, 
to declare the transactions invalid.” 


ow 


Though the observations of Ramesam, J., appear to be rather wide, what the learned 
Judges in effect, stated was that if both the transactions are part of a scheme of 
fraud and they are liable to be attacked on the same grounds, they could be set 
aside under section 53 of the Act, or in any view under section 4 of the Provincial. 
Insolvency Act. But they expressly made it clear that a transfer from a transferee 
cannot be set aside if the grounds for setting aside are not connected 
with the earlier transaction. It is not necessary to express our preference 
to either of the views expressed by the learned Judge of the Allahabad High Court 
or to the observations made by the Judges of the Madras High Court, for in this 
case the transferee from the transferee was not made a party to the application for 
setting aside the alienation. It cannot be argued that though it may be permissible 
to set aside a transfer from a transferee prior to the application for adjudication under 
section 53 of the Provnicial Insolvency Act, the transfer automatically falls to the 
ground even though the subsequent transferee is not made a party to the appli- 
cation. l 


It is therefore clear that if a transfer is set aside under section 53 of the Provin- 
cial Insolvency Act, it becomes ineffective only from the date of application for 
setting it aside, and that it cannot affect the right» of transferees from the transferee 
prior to that date who were not made parties to the application. The plaintiffs 
in the present case became tenants of Subramania under a lease deed, dated 29th. 
August, 1932, for seven years. As they were not made parties to the application 
their rights under the lease deed remain unaffected, for at the time the lease was 
executed Subramania had certainly the legal competency to lease out the lands.. 
The District Judge in his judgment says: 

“It has not been contended even for a moment, nor is there anything in the material or recorded. 
evidence to support the contention, that the plaintiffs were not bona fide transferees for valuable con- 


sideration.” 

In view of this finding it is manifest that the plaintiffs were in possession of the suit 
lands as ryots on the crucial date, i.e., goth June, 1934. Ifso, it cannot be disputed 
that they acquired occupancy rights under section 6 of the Madras Estates Land Act.. 
But it is contended that a ryot is 


“a person who holds for the ose of agriculture ti land in an estate on condition of 
paying to the land-holder the rent eh 13 legally. due ARRE 

and that in the present case on the crucial date the plaintiffs were not holding the 
fands under the first defendant who was tbe landholder on the date. This legal 
position is said to follow from the fact that the transfer in favour of Subramania. 
was set aside and that neither the Official Receiver nor the first defendant could be 
called the successor in interest of Subramania. But it appears to us there is a 
fallacy in this argument. Though the first defendant cannot legally be called the 
successor in interest to Subramania, as he is not claiming under him, in our view 
he would be the landholder as in law the sale in favour of Subramania must be- 
deemed to have been set aside subject to the rights of the plaintiffs under the lease- 
deed. Section 3 (5) of the Matlras Estates Land Act defines “‘landholder’”’ to mean: 





° I. A.LR. 1929 Mad. 58. 
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“A person owning an estate or part thereof and includes every person entitled to collect the rents 
of the whole or any portion of the estate by virtue of any transfer from the owner or his predecessor~ 
in-title or of any order of a competent Court or of any provision of law.” 


The first defendant certainly owns the estate and as the lease is binding on him, 
the transfer must be deemed to have been set aside only subject to the lease. As 
the owne: of the estate he is entitled to collect the rent. He is therefore clearly 
a landholder within the meaning of section 3 (5) of the Madras Estates Land Act. 
The decisions cited by the learned counsel for the appellant in support of his conten- 
tion appear to us to be beside the point. They are cases where the lessee had no 
title at the inception of the tenancy by reason of a subsequent decision or he had a 
right to give a lease only for a limited period. Pattabhirama Reddi v. Balaram Reddy}, 
is a case where notwithstanding the existence of de jure trustees, persons purporting 
to act as trustees in fraud of the rights of the lawful trustees gave a lease of the 
properties and the Full Bench held that such persons were not ‘landholders’ within 
the meaning of the Act. It may be mentioned that this decision has been overruled 
by the Judicial Committee in Pattabhirama Reddi v. Balarami Reddi*. The Judicial 
Committee did not lay down any new principle of law, but on the facts held that the 
ds facto trustees in that particular case, having regard to the provisions of section 40 
of the Madras Hindu Religious Endowments Act, must be deemed to be trustees 
competent to give lease of the lands. Second Appeals Nos. 688 and 689 of 1943 were 
appeals from a case where by reason of the confusion of boundaries, the owner of a 
village gave a lease of the properties, but it turned out subsequently that the lands 
leased out fell within the boundaries of the other village. It is also a case of want 
of title. The Supreme Court in Mahabir Gope and others v. Harbans Narain Singh 
and others’, held that a morigagee cannot create an interest in mortgaged property 
which would enure beyond the termination of his interest as mortgagee. ‘This 
conchusion was arrived at on the basis of the principle that a person cannot transfer 
or otherwise confer a better title on another than he himself has. That isa 
case where the lessor executed a lease deed to enure beyond the period of the 
mortgage. But in the instant case, at the time the lease was executed, Subramania 
Chetty had a complete title in the property, and therefore had the legal competency 
to lease the said lands just like any other owner can do. By a subsequent decision of 
the insolvency Court his legal competency to give a lease at the inception of the 
tenancy was not affected and therefore the leasehold interest acquired by the lessees 
under him was also not affected thereby. 


Assuming that the lease became void or ineffective from 21st November, 1933, 
the date of the application for setting aside the alienation in favour of Subramania, 
we are of opinion that the said fact cannot prevent the plaintiffs from acquiring 
occupancy rights under the Madras Estates Land Act. On the aforesaid assumption 
plaintiffs were tenants of Subramania, at any rate upto 21st November, 1933. 
Thereafter they continued to be in possession. Section 6 of the Madras Estates 
Land Act confers occupancy rights on ryots under certain circumstances. ‘The 
section as amended by the Third Amendment Act of 1936 reads : 


“Subject to the provisions of this Act, every ryot now in possession or who shall thereafter be 
admitted by a landholder to possession of ryoti land situated in the estate of such landholder shall 
have a permanent right of occupancy in his holding. 


Explanation I.—¥For the purpose of this sub-section, the expression ‘every ryot now in posses- 
sion’ shall include every person who, having held land as a ryot, continues in possession of such 
land at the commencement of this Act. 


Explanation ,—In relation to any inam village which was not an estate before the commence- 
ment of the Madras Estates Land ird Amendment) Act, 1936, but became an estate by virtue 
of that Act, or in relation to any land in an inam village which ceased to be part of an estate before 
the commencement of that Act, the expressions ‘now’ and ‘commencement of this Act’ 
in this sub-section and Explanation I shall be construed as meaning the thirtieth day of June, 1934, 
and the expression “hereafter” in the sub-section shall be construed as meaning the period after 
‘the thirtieth day of June, 1934’.” 


I. E 2 M.L.J. 326 (F.B.). I.L.R. 1950 Mad. 959 (P.C.). 
2, (1950) 1 M.L.J. 458: L.R. 77 LA. 104: 3. (1952) 8.C.J. e292 : (1952) S.G.R. 775. 
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The village in question became an estate by reason of the Third Amendment Act 
of 1936. Section 6 (1) in the light of Explanations I and IJ may be read as follows : 


“ Subject to the provisions of this Act, every ryot in possession on the Pees day of June, 1934 
and lags aioe who, having held land as a ryot, continues in possession of such land on that date, 
or who after the said date be admitted by a landholder to possession of ryoti land situated in the 
estate of such landholder shall have a permanent right of occupancy in his holding ”. 


The plaintiffs were admitted as tenants on 21st November, 1933 and they 
continued to be in possession of the plaint schedule lands at the commencement of 
the Act, namely, 30th June, 1934. Butit is said with some force that the plaintiffs 
could not have been ryots as defined under the Act before the commencement of 
the Act as the village in question had become an estate only by reason of the ‘Third 
Amendment Act of 1936. “ Ryot’’ has been defined by section 3 (15) of the Act 
as 


“a person who holds for the purpose of agriculture ryoti land in an estate on condition of paying 
‘to the landholder the rent which 1s legally due upon it.” ` 


It is pointed out that the village was neither an estate nor the plaintiffs were ryots, 
nor their lands were ryoti lands in an estate. While appreciating the force of this 

ument we cannot accept it in view of the decision of the Judicial Committee 
in Yarlagadda Mallikarjuna Prasad Nayudu v. Somaya. ‘There the respondents held 
certain lands under a muchilika, dated 28th July, 1907, given by them to the appel- 
dant by which they agreed to hold the lands, described as Kamatam or private lands, 
until goth April, 1908, for the purpose of cultivation. The respondents, however, 
held over after the expiration of the lease, not only without the consent of the appel- 
ant, but contrary to his wishes and intention and contrary also to the terms of 
the muchilika. The Madras Estates Land Act, Madras Act (I of 1908), came into 
force on 1st April, 1908. The appelant filed a suit to eject the respondents and 
recover possession of the lands which he claimed as his private lands. ‘The defence 
was that they were ryoti lands in which the respondents had occupancy rights under 
section 6 (1) of the Act and the Explanation thereto added by the Amending Act 
(Madras Act IV of 1909). At page 405 their Lordships observed : 


“ As a fact, the defendants continued in possession of the ryoti lands in suit after the goth April 
1908, not only without the consent of the plaintff but contrary to the terms of clause 8 of the muchilika 
of the 28th July, 1907. The appellant’s contention as to the effect of the Explanation to sub-section (1) 

.of section 6 in the opinion of their Lordships, is unsound and untenable. The defendants had 
held the lands from the 28th July, 1907, until the goth April, 1908, for the purpose of agriculture 
-on condition of paying to the plaintiff , the landholder, the rent legally due upon the lands. ‘The 
.lands were ryoti lands, as has been found by each Court below and the defendants were, in fact, 
continuing in possession of the land at the commencement of Madras Act I of 1908, although such 
continuing in ion was without the consent and was contrary to the wishes of the plaintiff. The 
construction of sub-section (1) of section 6 of Madras Act I of 1908 as amended by section 3 of Madras 
Act IV of 1909 is too plain for argument.......... ik 


‘This decision in our view directly applies to the present case for Explanation II only 
substitutes different dates for the commencement of the Act. In other 1espects 
ithe analogy is complete. The village of Ayyanki in the Privy Council case, and 
„indeed the entire zamindary wherein it is situated, became an estate within the 
meaning of the Actafter the Madras Estates Land Act became law on ist July, 1908. 
So too, the villageof Naduppadugai Melpathi became an estate on goth June, 1934. 
If the ryot inducted before 1st July, 1908, who continued to be in unlawful possession 
‘on the date when Act I of 1908 became law acquired occupancy rights, on the 
same principle the plaintiffs who became lessees before the Third Amendment 
Act became law but continued to be in unlawful possession at the time when that 
Act came into force would acquire occupancy rights. The criticism levelled, 
namely, that the plaintiffs were not ryots and the village was not an estate prior to 
the Act would equally apply to the tenants in the Privy Council case. Presumably 
the Privy Council applied the definition of an “estate”, ‘‘ryot”? and “‘ryoti land” 
given in the Act to the pre-existing state of affairs. ‘That decision was given in the 
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b 


I] ABDUL RAHIM ROWTHER 0. SWAMINATHA ODAYAR (Subba Rao, 7.). 333 


year 1918 and it stood the test of time. With great respect we follow the decision. 
and hold that even on the aforesaid assumption, the plaintiffs have acquired occu- 
pancy rights in the suit lands. 


Poini 3: Evenso it wasargued that the lease dated 29th August, 1932, whereunder 
the plaintiffs were put in possession was not binding on the first defendant, the pur- 
chaser in execution ofthe charge decree. Some material facts may be restated. In 
the partition suit O.S.No. 26 of 1912 on the file of the Additional Subordinate Court, 
Tanjore, between the sharers of the private property of the late Raja of Tanjore a 
preliminary decree was passed on ist July, 1918. Anappeal was preferred against the 
decree to the High Court which was decided on 24th January, 1924. Subsequently the 
‘interim final decree’ dated 16th September, 1925, was made, whereunder Vasudeva 
Sahib was allotted the suit properties along with others. The final decree made on 
27th February, 1926, adjusted the rights of the parties by granting a charge on the 
properties allotted for the payment of over Rs. 30,008 to the defendants 1 and 2 in 
the suit (Senior and Junior Prince of Tanjore). One Appavoo Chetty, decree-holder 
in O.S. No. 126 of 1933 on the file of the District Munisif’s Court, Tanjore, attached 
in E.P. No. 82 of 1934, this charge decree in favour of defendants 1 and 2 in O.S. 
No. 3 of 1g1g. Other creditors also attached it. A receiver was appointed to realise 
the attached decree. The said receiver brought the property to sale. The sale was 
held on 23rd December, 1938 and the firstdefendant purchased the properties in 
execution of that charge decree. He being a purchaser in enforcement of a 
charge created before the lease it is said that he acquired the property free from 
the lease executed in favour of the plaintiffs. This argument was based upon 
section 65-A of the Transfer of Property Act. It reads: 

“65-A. (1) Subject to the provisions of sub-section (2), a mortgagor, while lawfully in posses- 


sion of the mortgaged property, shall have power to make leases thereof which shall be binding on 
the mortgagee. , 


(2) (a) Every such lease shall be such as would be made in the ordinary course of management 
of the property concerned, and in accordance with any local law, custom or usage.” 
It is contended that the lease in the present case was not made in the ordinary course 
of the management of the property and therefore it would not be binding on the 
chargeholder or the purchaser in enforcement of that charge. In support of that 
contention reliance is placed upon a judgment of the Supreme Court in Kamakshya 
Narayan v. Chohan Ram}, The question in that case was whether the mort- 
Sagor in possession has power to lease the mortgaged property. In that case the 
lease granted was a permanent lease. After considering the case law on the subject, 
their Lordships made the following observations at page 16 : 


“ The question whether the mortgagor in possession has power to lease the mortgaged property 
has got to be determined with reference to the authority of the mortgagor as the bailiff or agent for 
the mortgagee to deal with the property in the usual course of management. It has to be determined 
on general principles and not on the distinction between an English mortgage and a simple mortgage 
or on considerations germane to section 66 of the Transfer of Property Act. Having therefore 
to the position that section 66 has no application to leases of the mortgaged property, the decision of 
Jenkins, C.J., in Balmukund v. Motlal*, and the other cases following that line of reasoning do not 
govern the question before us. 

While we are on this subject we would like to emphasise that it is ‘for the lessee if he wants to 
resist the claim of the mortgagee to establish that the lease in his favour was granted on the usual 
terms in the ordinary course of management. Such a plea if established and it must not be over- 
looked that the burden of proof in this matter is upon him would furnish a complete answer to the 
claim of the mortgagee. the lessee failed to ‘ establish this position he would have certainly no 
defence to an action at the instance of the mortgagee ’.”’ 


The question therefore is whether the lease dated 29th August, 1932, was given by 
Subramania Chetty in the usual course of management. On this question the res- 
pondents are under a handicap. Though in paragraph 17 of the written statement 
it was stated that 


e 
“right alleged to have accrued to the plaintiffs....by the acts of any of the intermediate owners 
cannot avail as against the charge created by the decree in OS. No. 3 of 1919”, 
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the question that the leases given by Subramania Chetty offended section 65-A of 
the Transfer of Property Act was not specifically raised. This question was not 
argued in either of the two Courts below. Indeed the learned District Judge obser-- 
ved in his judgment that i 

“It has not been contended even for a moment, nor is there anything in the material or recorded . 
ones to support the contention, that the plaintiffs were not bona fide transferees for valuable cone 
sideration ”. 
We are not therefore justified in allowing the appellants to raise this plea. Even 
otherwise we are satisfied on the evidence on record that there are no merits in the 
contention. a 


The lease deeds, Exhibits A and A-1 of the years 1929 and 1932 show that the 
lands were of the extent of 429 acres, 51 cents and out of it a large extent had to be 
brought under cultivation. One of the conditions in Exhibit A-1 was that the 
tenants would cut and improve the inam poramboke land of the estate at two acres 
per head and make them suitable for cultivation and that they themselves shall have 
the roofed houses put up by them on the estate land. P.W. 3 in his evidence says 
that a large extent of land was not fit for cultivation and had to be brought under 
cultivation gradually. Exhibit A was for a period of three years and Exhibit A-1 
was for a period of seven years. We cannot therefore say, having regard to the 
nature and the extent of the land and the undertaking given by the lessees to bring 
the land unde: cultivation, that the lease for a period of seven years was not one 
given in the ordinary course of management of the property. 


Even if the lease for seven years was bad as contravening the provisions of 
section 65-A of the Transfer or Property Act, in our view it would not materially 
affect the result in this case. The Supreme Court was only considering the question 
of the yalidity of a permanent lease executed by the mortgagor and they held that 
was bad because it offended the principle subsequently embodied in section 65-A 
of the Act. But in this case even if the lease for seven years offended the provisions 
of section 65-A of the Act, the lessees would be tenants from year to year for they 
were inducted into possession by Subramania Chetty, the then landholder, as his 
tenants and they continued to be in possession on the date when the Third Amend- - 
ment Act came into force. As the plaintiffs held the lands as ryots under Subra-- 
mania Chetty and continued to be in possession of the lands at the commence- 
ment of the Act, they have acquired rights of occupancy under the statute. In 
Prematha Nath Bhattachariya v. Sashi Bhooshan Banarji1, though permanent lease 
created by the mortgagee was held to be invalid, the learned Judges held that the 
tenants acquired a right to cultivate the lands for the period during which the 
mortgage was subsisting and under section 21 of the Bengal Tenancy Act acquired 
a right of occupancy. In Mt. Aziz Fatma v. Mukund Lal and others*, though it was 
held that the lease executed for twenty years pending a suit was not binding on 
the mortgagee, it was held that as the mortgagor was the landholder at the time 
when he granted the lease to the defendant and it was his duty to arrange for 
the cultivation of the land, the defendant acquired tenancy right in the lands 
under section 19 of the Agra Tenancy Act. These two decisions, therefore, 
proceed on the principle that even though the particular lease was not binding 
on the mortgagee the persons inducted by the landholder were tenants and there- 
fore acquired rights of occupancy under the aforesaid two Acts. So too, in this. 
case the lease deed may have been bad and not binding on the mortgagee ; but 
the plaintiffs were tenants and continued to be in occupation till the crucial date 
and therefore they acquired rights of occupancy. 


It is then contended that the learned District Judge erred in giving a decree 
in respect of 196 acres, 99 cents. The learned Judge in paragraph 6 of the 
judgment says ° 

“With reference to the extent of properties in relation to which the reliefs have to be granted» - 
both parties now agree that this extentamay be taken as acres 196, cents 99 and that no Gommis” 


sion is necessary in this respect”. 





1. IL.R. (1937) 2 Cal’18ır. 2. A.I.R. 1932 All. 480. 
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-Having made the concession it would not be open to the appellants to attempt 
to reopen the same. But the learned counsel for the appellant contended that the 
learned District Judge was under a misapprehension in regard to the concession 
-made. It is also said that the extent given is much more than what is claimed 
and therefore prima facie the concession has been wrongly recorded. The learned 
‘Subordinate Judge in paragraph 13 of his judgment says as follows :— 


“ According to the plaintiff’s evidence 19 velis are cultivable land, and according to the defendant 
20 velis. The adangals Exhibits H series show the survey numbers cultivated in the village from 134 
to 1347 faslis. It is common ground that the entire survey numbers have not been cultivated or are 
-cultivable. If the question arose as to what is the cultivable land, I would appoint a Commissioner 
to make a local inspection and take the oral and documentry evidence tendered by the parties and 
report to the Court on the point and determine it thereafter. The defendants have not denied in 
the written statement that the plaintiffs have cultivated the lands, and I accept the plaintiffs’ evidence 
they have not had sub-lessees bui cultivated the lands themselves and with the help of coolies.” 


These observations show that the Subordinate Judge was not in a position 
to decide the point on the evidence already adduced and if it was necessary he 
‘would have made a further enquiry by appointing a Commissioner. But in the 
view taken by him that question did not arise for consideration. In the appeal, as 
the learned District Judge took a different view on the question of title, it became 
necessary to decide the extent to enable him to give a decree to the plaintiffs. At 
that time he had three alternatives : (1) Give a finding on the evidence before him ; 
(2) call for a finding on that question by allowing the parties to adduce fresh evi- 
dence and by appointment of a Commissioner if necessary and (3) accept the agreed 
extent given by the parties. Obviously the third course was adopted as the parties 
agreed that the cultivable extent was 196 acres, 99 cents. Exhibit A-1, the lease 
‘deed shows that the total extent of the village is 617 acres, 44 cents out of which 
196 acres, 93 cents is punja and the balance estate poramboke. In the preamble 
of the document it is stated : 


“Having agreed to take on lease from you the samudayam punja of the extent of 19 velis, g2 
Eulis, at Mokhasa Naduppadugai Melpathi village inclusive of the excess or deficit in measurement 
thereof, together with the nanalkadu relating to the same, set out in the schedule hereunder........ a 


In the schedule the extent of punja is given as 19 velis, 92 kulis. If the entire 
document is read, it shows that the extent given in velis was only approximate 
and that the lease includes also the excess or deficit in measurement. The lease 
also takes in the nanalkadu. The object of the lease was to cultivate the lands 
, already cultivable and also to cut and improve the inam poramboke lands of the 
estate. It is therefore fairly arguable that the entire lands in the village were given 
on lease and that the extents given both in velis as well as in acres was only approxi- 
mate. Exhibit H, the annual statement of occupation, also shows that the extent 
of the punja was 193 acres, 23 kulis though the cultivated lands were less than that 
extent. P.W. 1 in his evidence says that they took on lease the entire village of the 
extent of 400 odd acres and they cultivated 20 or 23, 20 or 25 velis, that 300 acres 
were nanalkadu and that the statement in the lease deed that only 19 velis had been 
brought under cultivation was correct. This evidence does not show that was the 
cultivable land. P.W. 3 deposes that besides the 19 velis other lands have to be 
brought under cultivation gradually and that on another 100 acres castor plants 
‘can be raised. In the cross-examination he says that 19 velis were cultivated 
and that he did not remember the numbers of the lands cultivated with castor plants. 
‘On the other hand D.Ws. 1 and 2 state in their evidence that 20 velis in the village 
are cultivated. Therefore all these witnesses bear in mind the distinction between 
** cultivable’ and ‘‘ cultivated’? lands and it is not clear on the evidence what 
extent was “cultivable land”. But it is necessary for the application of the provisions 
of the Madras Estates Land Act to ascertain the extent of cultivable fand. See 
section 3 (16) of the Act. - In the circumstances, the parties, presumably to avoid 
another enquiry, rightly agreed upon the extent and the learned Judge accepted 
it. Weare not satisfied that the District Judge made a misstatement in the judgment 
or that he misapprehended the scope of the concession made by the parties. 
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Coming to the First Appeal, itis not necessary to cover the ground again for the main 
points raised therein are the same that were dealt with above. On the said findings 
there would be no substance in this appealeither. But the learned counsel appearing 
for the first and second defendants raised a technical plea that the suit would not 
be maintainable as the Original Suit No. 19 of 1939 involving the question of title 
was dismissed. The relevant facts may be briefly stated. O.S. No. 19 of 1939 
filed by the plaintiffs for a declaration of their occupancy rights and for permanent 
injunction against the first defendant was dismissed on 11th November, 1940. 
The plaintiffs preferred an appeal to the District Court, being A.S. No. 1 of 1941. 
The first defendant took delivery through Court on 14th December, 1940. When 
the plaintiffs filed E.A. No. 30 of 1941 for redelivery under Order 21, rules 100 and 
101, Civil Procedure Code, it was dismissed. The plaintiffs filed O.S. No. 28 of 1942 
for setting aside the summary order. It was contended by the learned counsel 
for the appellant that if the said suit was not filed, the summary order would become 
final and therefore he had to file the suit notwithstanding the fact that he had filed 
an earlier suit raising the same dispute. The aforesaid order dismissing the petition 
was made under Order 21, rules 100 and 101, Civil Procedure Code. Order 21, 
rule 103, Civil Procedure Code, says : 

“ Any party not being a judgment-debtor against whom an order is made under rule 98, rule 

or rule 101 may institute a suit to establish the right which he claims to the present possession 
of the property, but, subject to the result of such suit if any, the order shall be conclusive.” 
Prima facie, therefore, the order would become conclusive if a suit had not 
been filed to set aside the order within the time prescribed, t.e., one year under 
Article 11-A of the Limitation Act. The rule does not in terms mitigate its rigour 
by providing that such suit need not be filed when another suit for a declaration of 
the right claimed and rejected in the application was already filed and pending. In 
the analogous circumstances when a claim under Order 21, rule 63, was rejected 
and when a suit was not filed, the Full Bench of this Court in Seethamma v. Kotareddt1 
held that it was necessary to set aside the claim order within the time prescribed. 
In that case the decree-holder in O.S. No. 527 of 1930 attached six items of property 
along with a few others in Execution Petition No. 383 of 1935. When the property 
was posted for sale, the mother of the judgment-debtor intervened and claimed 
in an application that she had been given a maintenance charge over these six 
items in a suit brought by her for that purpose, O.S. No. 349 of 1932 on the file 
of the District Munsif’s Court, Ellore. Four days before the execution application 
was filed, the decree-holder and another filed a suit O.S. No. 321 of 1936, repre- 
senting the general body of creditors for a declaration that the charge decree obtained 
by the mother of the judgment-debtor was collusive and not binding on the creditors 
and that the property already purchased was not liable for her maintenance. 
When the claim application came up for hearing, that was dismissed on the ground 
that the decree-holder informed the Court that he had filed the original suit already. 
O.S. No. 321 of 1936 went up to the High Court and it was finally held that items 
1 to 6 were liable for maintenance. When the mother filed her execution appli- 
cation for enforcing the maintenance decree, the purchasers filed O.S. No. g1 of 
1943 for a declaration that as the mother did not file a suit within one year for 
setting aside the claim order, she cannot execute her decree. That contention 
was accepted by the Full Bench. It would be seen that in that case, at the time 
when the mother filed the claim petition and it was dismissed, the right to execute 
the decree for maintenance was in issue in an independent suit filed by the creditor, 
and that it was finally disposed, of only by the High Court long afterwards. ‘Though 
the claimant was not the plaintiff but a defendant in that suit, it cannot on principle 
make any difference, for the right, the subject-matter of the claim was in issue in 
that suit. Notwithstanding that fact the Full Bench held that sbe Jost her rights 
because she did not avail herself of the statutory right within one year by filing 
a suit for setting aside the order on the claim petition. We are bound by the Full 
Bench. The same principle applies in the present case. Though the plaintiff’s 
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earlier suit was dismissed and an appeal was pending, they were bound to file a 
suit under rule 103. Otherwise the summary order made under rule ror 
would have become final and their appeal against the decree in the earlier suit 
would have become infructuous. The suit therefore was maintainable. 


In the result S.A. No. 1801 of 1947 is dismissed with costs of the contesting 
respondents and A.S. No. 134 of 1947 is allowed with costs. 


C.M.Ps. Nos. 245 and 246 of 1954 are dismissed and C.M.P. No. 10613 of 1953 


is ordered. 


These Appeals having been set down this day for being mentioned, the Court 
made the following 


Orver.—It is agreed that the 196 acres and gg cents decreed to the plaintiffs 
is the cultivable land shown in Exhibit A and A-1. The decree will be drafted 


accordingly. 
K.C. —— S.A. No. 1801 of 1947, dismissed. . 
A.S. No. 134 of 1947, allowed. 


IN THE HIGH COURT OF JUDICATURE AT MADRAS. 


PRESENT :—Mr. P. V. RAJAMANNAR, Chief Justice AND Mr. Justice Rayja- 
GOPALA AYYANGAR. 


Mura Mohideen .. Appellant* 
U 


V. O. A. Mahomed and others .. Respondents. 


Civ! Procedure Code (V of 1908), Order 1, rule 10 and Order 30, rule 8 and Limitation Act (IX of 1908}, 
section 22—Suit brought in the name of fl Nam ah oa amendment sought for to implead the individuals 
conshtuling the firm—If amounts to an addition of party within the meaning of section 22 (1) of the Limitation 
Act (IX of 1908). 

A trade name either of a person or a group of individuals carrying on business in partnership 
is in truth an alias for the person or the group. cases where the law permits the person or persons 
to sue or be sued in such trade name the proceedings could rightfully be conducted with such designa- . 
tion. But the fact that the provisions of the procedural law does not enable a party to sue or be sued 
in such a name has no relevance to the question as to the persons designated by such description. Ifa 
party is designated in a plaint imperfectly or incorrectly the correction of the error is not an addition 
or substitution of a party but is merely a clarification and makes apparent what was previously shrouded 
in obscurity. Under the terms of Order 7, rule 1, Civil Procedure Code, the name and description 
of each party has to be set out in the plaint, and as abreviations are not premissible in the absence of 
special statutory provisions like Order 30, Civil Procedure Code, the full names and addresses of the 
parties Er by such description have to be set out. The question in such cases is one of inten- 
tion of the party and if the Court is able to discover the person or persons intended to sue or be sued, 
a mere misdescription of such a party can always be corrected provided the mistake was bona fide. 


In the case of a firm, even though not carrying on business in India, the trade name does signi 
and designate the individuals constituting the firm as such as in the case of firms carrying on business 
in India. The fact that by the terms of Order 30, rule 1, Civil Procedure Code, such foreign firms 
are not enabled to avail themselves of the provisions of the said Order, makes no difference as to the 
trade name designating the individual partners. 

A suit instituted in the name of a firm, which is not entitled to do so, can be corrected by an 
amendment by substituting the names of individuals constituting the firm and there is no question of 
any addition of any party in such cases so as to attract the provisions of section 22 (1) of the Indian 
Limitation Act. Suits by or on behalf of dead persons stand in a different category. erely because 
the law does not recognise the firm as being a legal entity it could not be said that the firm name could 
not indicate or designate the individuals composing the firm. An amendment of the type aforesaid 
is merely a clarification of the individuals already on record but described in a manner not permitted 
by law. 

Vyankatesh Ol Mill Co. v. Velmahomed, A.I.R. 1928 Bom. 191: Neogi Ghose and Co. v. Nehall Singh, 
A.LR. 1931 Cal. 770 and L. N. Chettyar Firm v. M. P. R. M. Firm, A.J.R. 1935 Rang. 240, differed. 


Kasturchand Bahiravadas v. Sagarmal Shriram, (1892) 1.L.R. 17 Bom. 413 ; Marayya Chetty v. Sami 
Chetty, (1915) 2 L.W. 239 ; Seodoyal Khemka v. Foharmul Manmull, (1923) I.L.R. 50 Cal. 549 Ram- 
rasad v. Shninwas, ALI.R. 1925 Bom. 527; A hand v. Babulal, A.I.R. 198 Bom. 304 ; Mabre v. 
Egle, Star and British Dominions Insurance Co., Ltd., L.R. (1932) 1 K.B. 485 ; Noble Lowndes and Partners 
A Firm) v. Hadfields, Ltd., Same v. Same L.R. (1939), I Oh. 569 ; W. Hil and Son v. Tannerhill, L.R. 
1944) 1 K.B. 472 ; Belgian Economic Mussionv. A. P. and E. “Singer, Lid., (1950) W.N. 418 and 
blishment Bandelot v. R. S. Graham and Co., Ltd., (1952) 2 T.L.R. 736, referred to. 
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Appeal under clause 15 of the Letters Patent against the Judgment and decree 
of the Honourable Mr. Justice Balakrishna Ayyar dated 3rd March, 1951 and passed 
in S.A. No. 57 of 1947 preferred against the deciee of the District Court of Tirunel- 
veli in A.S. No. ror of 1946 (O.S. No. 497 of 1944, District Munsif’s Court, Tirunel- 
veli). 


K. S. Desikan for Appellant. 
S. Ramachandra Atyar for Respondents. -~ 


The Judgment of the Court was delivered by 


Rajagopala Ayyangar, J.—This is an appeal against the Judgment of Balakrishna 
Ayyar, J., in S.A. No. 57 of 1947 filed by reason of the leave granted by the learned 
Judge under clause 15 of the Letters Patent. 


The appellants in this Letters Patent Appeal, were the defendants in the suit 
O.S. No. 497 of 1944 on the file of the District Munsif’s Court of Tirunelveli filed 
by the respondents for the recovery of the value of articles supplied to the defendants 
between 27th October, 1941 and rgth January, 1942. The plaintiffs were the 
partners of a firm which was carrying on business in Burma under the trade name of 
“V, O. A. Alliar & Sons” which was registered under the law for the registration 
of partnerships in force in Burma. It was with this firm that the defendants-appel- 
lants had dealings as a result of which a sum of Rs. 1,657-9-0 became due to the 
plaintiffs firm. When Burma was overrun by the Japanese both the partners of 
the firm “V. P. A. Alliar & Sons” as well as defendants-appellants came over 
to their native places in Madras State. On 26th October, 1944, a suit was insti- 
tuted for the recovery of this sum by the respondents in the name of “ V. O. A. 
Alliar & Sons ” through one of the partners “V. O. A. Mohamed”. When notice 
was served upon the defendants they objected to the maintainability of this suit 
because under the terms of Order 30, rule 8, Civil Procedure Code, it is only the 
firm carrying on business in India that could take advantage of the provisions 
_of this order. As the plaintiffs were admittedly carrying on business only in Burma 
the defendants objected that the suit as framed did not lie. In view of this objection 
an application I.A. No. 1037 of 1945 was filed on 5th September, 1945, to amend 
the plaint by the substitution of the names of the three partners of the firm “ V. O. A. 
Alliar & Sons” in the place and instead of the name of the firm. This application 
was allowed by the learned District Munsif and the plaint was amended as prayed 
for in December, 1945. Out of the defences raised to the suit the only one that 
remains is that of limitation. The point raised was that the plaintiff in the suit 
aas originally instituted was a non-existing person or entity, that the plaint became 
„effective only when the three partners were brought on record as plaintiffs in Decem- 
ber, 1945 and that by this date the claim was barred by limitation. It will be seen 
that this raised for consideration the question as to whether section 22 of the Indian 
Limitation Act applied so as to render the impleading of the three partners a substi- 
tution or addition of a new plaintiff within the meaning of that section. The 
learned District Munsif held that there was no addition or substitution of a new 
plaintiff but there was merely a correction of a misdescription and on this ground 
held the suit to be in time and a decree was passed in favour of the plaintiffs 


The defendants took the matter on appeal to the District Court of Tirunelveli 
in A.S. No. 101 of 1946 and the learned District Judge differing from the trial Court 
held that the suit was out of time. The plaintiffs filed a Second Appeal to this 
Court in S.A. No. 57 of 1947 which came on for hearing before Balakrishna Ayyar, J. 
and the learned Judge reversed the decision of the learned District Judge by holding, 
that the suit was in time and granted a decree to the plaintiffs. In view however 
of the conflict in the authorities which was noticed in his judgment, the learned 

_Judge granted leave to appeal from his judgment in pursuance of which this Letters 
Patent Appeal is filed. . 


Having considered the numerous authorities that there are on the point we 
„are Clearly of the opinion that the learned Judge is right in his view that section 22 
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-of the Limitation Act is not attracted to the present case. We are fortified in this 
conclusion by reference to certain English decisions to which we shall be adverting 
in our discussion of the matter. 


The sole question for consideration in this case is whether by reason of the 
amendment above referred to a new party is brought on record. Ifit is, section 22 
-of the Limitation Act is attracted and the plaint must be treated as having been 
instituted on the date when by reason of the amendment he was made a party. 
If on the other hand the proper view to take of the amendment is that the party 
who was subsequently impleaded was even at the inception intended to be the 
plaintiff but that by reason either of misnomer or mis-description he was imperfectly 
indicated the correction of this mistake would not introduce a party but would merely 
describe properly that individual who always intended to assert his rights in the suit, 


The earliest case on the point to which it is necessary to refer is a decision of the 
‘Bombay High Court reported in Kastuschand Bahiravdas v. Sagarmal Shriram’. This 
case was decided in 1892 before Order 30 had been introduced in the Civil Pro- 
cedure Code, at a time when any suit by a partnership had to be properly brought 
‘only in the names of the partners of the firm. It arose out of a suit to recover a 
debt due to the firm of Kondammal Sagarmal and the plaintiff was originally 
described as ‘‘ the firm of Kondammal Sagarmal by its manager Sagarmal.” 
‘The firm of Kondammal Sagaamal was composed of Sagarmal Shriram and one 
‘Malamchand. The defendants objected to the frame of the action on the ground 
that Malamchand had not been indicated in the plaint asa plaintiff. The Subordi- 
nate Judge upholding the objections of the defendants dismissed the suit without 
‘going into the merits of the case on the ground that all the plaintiffs were not pro- 
perly described in the plaint. On appeal the District Judge reversed the decree 
and ordered a remand being of the opinion that if Sagarmal was not entitled to sue 
for the firm, Malamchand should be added as a party and the suit proceeded with. 
“There was an appeal to the High Court from this order of remand which was dis- 
missed. Subsequently Malamchand was added as a co-plaintiff and the suit 
proceeded on the merits, the defendants raising the contention that the suit was 
time-barred on the date of the addition. The suit was decreed, the objection of the 
-defendants based on section 22 of the Limitation Act being overruled. Candy, J., 
dismissed the Second Appeal stating that “ the present was a case of misdescription 
not of non-joinder ”* ‘This decision was followed in this Court by Seshagiri Ayyar, 
J., in a case reported in Maryya Chetty v. Sami Chetty? decided in 1915. There was 
a sum of money due upon dealing to the plaintiff-firm and the suit was filed by 
-one of the partners prefixing the initials of the firm to his own name. The 
defendant contested the suit upon the ground that the suit was bad for non- 
joinder of the other partners. ‘The District Munsif dismissed the suit holding that 
if the other partners were added as they ought to be the suit would become barred 
under section 22 of the Limitation Act. Against this dismissal the plaintiff preferr- 
ed. a revision petition under section 25 of Small Cause Courts Act. The revision 
‘petition was allowed the learned Judge stating 

“I must regard the suit as one brought on behalf of the firm by onc of its members as its agent. 
In this view, I cannot agree with the District Munsif in the conclusion that if other partners are 
added as co-plaintifis the suit will be barred by limitation”. 

Reference was then made to Kasturchand Bahiravdas v. Sagarmal Shriram? which 
-was followed. A similar decision was rendered by Page, J., in a case reported in 
Seodoyal Khemka v. Foharmull Manmull*. Dealing with the objection as raised in the 
ipresent case the learned Judge said at page 558 : 

“The firm is an entity ; it is merely a collective name for the individuals who are members of the 


partnership. It is neither a legal entity nor is it a person..... A*firm name, in truth, is merely a 
-description of the individuals who compose the frm. It is that, and it is nothing more.” 


í ut 
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Based on this reasoning the learned Judge held that if an amendment were 
effected by which the names of the individual partners were set out in a plaint. 
replacing the firm name no new party would be added but it would be amendment 
merely for the purpose of more clearly describing the parties who are already before 
the Court. The matter came up again in Bombay and was the subject of a decision 
reported in Ramprasad v. Shrinivas!. A suit was instituted by the plaintiff against 
the defendants described as “‘Shivlal Ramprasad, a firm doing business as merchants 
at Ahmedabad”. After the institution of the suit it was discovered that Shivlal 
Ramprasad was not a partnership but was merely a name in which a Hindu joint 
family was doing business and to which obviously the provisions of Order 30,. 
Civil Procedure Code, would not apply. An application was then made for amend- 
ing the description of the defendants by substituting the names of the members 
of the family for the original description of “ Shivlal Ramprasad ”. The defendants 
then raised an objection based on section 22 of the Limitation Act. Macleod, C.J., 
and Coyajee, J., affumed the decision of the learned trial Judge who held that the 
amendment corrected the misdescription and there was no addition of a new party. 


The authorities upto this stage are all in one way so far as this topic is concerned.. 
But a departure was made in a decision rendered by Blackwell, J., in Vyankatesh 
Oil Mill Co. v. Velmahomed?. The original plaintiffs were described as the Vyan- 
katesh Oil Mill Co. They were carrying on business at Sangli outside British 
India and the suit was on dealings had by this firm with the defendants. The 
defendants raised an objection to the frame of the action since on the terms of 
Order 30, rule 1, Civil Procedure Code, it was only the firm carrying on business 
in British India that was entitled to avail itself of the provisions enacted by this 
order. The plaintiffs thereupon applied for leave to amend the plaint by substi- 
tuting the names of the individual partners for that of the plaint firm under Order 1, 
rule 20, Civil Procedure Code and in the amendment petition a prayer was added 
that the amendment should be treated as following upon a misdescription of the 
plaintiff and not a substitution of the plaintiffs. The learned Judge ruled that the 
amendment asked for could not be treated as an amendment following upon a 
mere misdescription and must be treated as an application for the substitution as 
plaintiffs of the individual persons who composed an entity which the law did not 
recognise. Apparently there was no question of the suit being barred by limitation 
on the date of the amendment and the learned Judge allowed it on certain terms as 
to costs to which it is unnecessary to refer. The decision in Kasiuschand Bahtravdas- 
v. Sagarmal Shriram? was distinguished by the learned Judge as a case which was 
decided previous to the enactment of Order 30, Civil Procedure Code. The deci-- 
sion in Seodoyal Khemka v. Foharmull Manmull* was not referred to and that in Ram- 
prasad v. Shrinivas! was distinguished as a case relating to a joint family and also 
on the ground that it had relied upon the decision in Kasturchand Bahtraodas vy. 
Sagarmal Shriram? which was inapplicable after the amendment of the Civil Pro- 
cedure Code. .With great respect to the learned Judge we are unable to perceive 
how far the present enactment of Order 30, rule 1, makes any difference for the 
decision. The provision is an enabling one. If a firm satisfies its conditions it is 
entitled to utilise this machinery. The fact however that Order 30, rule 1,, 
is inapplicable to a particular case does not by itself render the designation of indi-- 
vidual partners an addition of new parties merely because Order 30, is inappli-- 
cable to a suit by these individuals. In our opinion the correct position in law is 
that which is to be found in the observations of Page, J., in the decision reported 
in Seodoyal Khemka v. Foharmull Manmull4, which we have already extracted. We 
are unable to agree with Blackwell, J., in his view that a foreign firm not being 
a legal entity which could as such file a suit under the Code of Civil Procedure, by 
itself determines the question whether the impleading of the members of that firm: 


a a Dee 
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is the addition of a new party. The view of Blackwell, J., appears to have been 
concurrred in by two decisions reported in Neogi Ghose & Co. v. Nehall Singh! and 
L. N. Chettyar Firm v. M. P. R. M. Firm? but we are unable to agree with the sound- 
ness of the reasoning in these decisions either of which do not furnish any further 
reasons in support of the view of Blackwell, J. 


On the other hand, there is a decision of the Bombay High Court reported 
in Amulakchand v. Babulal?, where Beaumont, C.J., and Rangnekar, J., in effect 
dissented from the decision of Blackwell, J., in Vyankatesh Oil Mill Co. v. Velmahomed*. 
The learned Chief Justice followed the decision in Kasturchand Bahtravdas v. Sagarmal 
Shriram®, Dealing with the view of Blackwell, J., that the introduction of Order 
30 into the Civil Procedure Code of 1908 rendered Kasturchand Bahtravdas v. 
Sagarmal Shriram® inapplicable to cases arising thereafter the learned Chief Justice 
said (at page 205). 

“But I do not see how Order 30 can affect the question of fact whether a suit brought in the 
name of a firm in a case not within Order 30 is in fact a case of misdescription of existing persons or a 
case of a suit brought by a non-existent entity. That estion, as I say, is one of fact, and m the present 
case it is proved on the evidence that the firm in w name the suit was originally brought does 
not dacie certain existing persons ”. 

We regard this as the correct view to take of the provision in Order 1, rule 10, 
read with Order 30, Civil Procedure Code. There are a few later decisions 
but it is unnecessary to refer to them as we are in entire agreement with the view of 
Beaumont, C.J. We share with Beaumont, G.J., his difficulty in understanding 
what connection the terms of Order 30, Civil Procedure Code, have on the: 
question as to whether the description of the plaintiff originally is or is not a mis- 
nomer which is wholly a question of fact. 


We shall refer to the decisions of the Courts in England where a similar result 
has been reached. The corresponding provisions in the Rules of the Supreme 
Court are identical with those in India and in fact’ while Order 1, rule 10, Civil 
Procedure Code, is a reproduction of Order 16,rule 2 of the Rules of Supreme Court, 
Order 30, Civil Procedure Code, is practically a reproduction of Order 48-A of the 
Rules of the Supreme Court. Only one further fact has to be mentioned, that is,. 
though section 22 of the Indian Limitation Act does not exist in England in the form 
of a statutory provision the principle of that provision has been applied by the deci- 
sions in allowing applications for amendments. For this purpose it is sufficient to refer 
to the decision of the Court of Appeal reported in Mabro v. Eagle Star and British 
Dominions Insurance Co., Ltd.¢ where the substitution of a plaintiff was refused on 
the ground that such an addition would adversely affect the defendant by preventing 
him from raising a question of limitation. 

The provisions in England being in pari materia with. those in the Civil Procedure 
Code we will now proceed to consider the relevant decisions. The first case to 
which it is necessary to refer is one of Farwell, J., reported in Noble Lowndes and’ 
Partners (A Firm) v. Hadfields Lid. Same v. Same, in which the facts were peculiar 
and serve to show that there could be no legal basis for the reasoning of Blackwell, J.,. 
` in Vyankatesh Oil Mill Co. v. Velmahomed*, to which we have already referred. In the 
plaint as originally filed the plaintiff was described as “ Noble Lowndes and Part- 
ners (A Firm) ” and prayed for reliefs against the defendants by way of damages. 
for depriving the plaintiffs of their commissions. The defendants denied the 
contract. Before the trial of the action the defendants discovered that there was 
no such firm as ‘“‘ Noble Lowndes and Partners (A firm)” to institute the suit. It 
appeared that there were some arrangements between Mr. Lowndes and certain. 
others but the result of the arrangements did not create a partnership. The defend- 
ants immediately took out an application to have the statement of claim struck 
out, the ground being that the plaintiff was a non-existence person. Lowndes- 
athe Tun Dn Ot aE 


1, AIR. 1931 Cal. 770. 3: (1 IL.L.R. 17 Bom. 448. 
a. A.IL.R. 1935 Rang. 240. . LR. ER 1 K.B. 485. 
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thereupon applied by summons to be substituted as the sole plaintiff. The question 
which the Court had to consider was whether the amendment could be permitted 
under the rules it being conceded that there was no partnership as such that filed 
the suit and Order 48-A corresponding to Order 30, Civil Procedure Code, being 
obviously inapplicable. ‘This depended upon whether the terms of Order 16, 
rule 2, of the Rules of Supreme Court, corresponding to Order 1, rule 10, Civil Pro- 
cedure Code, were satisfied or not. ‘This provision is in these terms : 

“Where a suit has been instituted in the name of the wrong person as plaintiff or where it is 
doubtful whether it has been instituted in the name of the right plaintiff, the Court may at any stage 
of the suit, if satisfied that the suit has been instituted through a bona fids mistake and that it is neces- 
sary for the determination of the real matter in dispute so to do, order any other person to be substi- 
tuted or added as plaintiff upon such terms as the Court thinks fit.” 

Two questions therefore arose for consideration. ‘The first was whether the 
mistake of the plaintiff was bona fide and secondly whether really the plaint had been 
instituted in the name of a wrong person. Farwell, J., held that he was satisfied 
that the mistake on the part of the plaintiff Lowndes was a bona fide one. The 
next question was whether the original plaintiff was really non-existent and conse- 
quently whether the principle that a living person could not be substituted for a 
non-existent entity could be invoked to deny to the plaintiff the relief by way of 
amendment. Dealing with this objection Farwell, J., said : 

“ Order 48-A enables persons carrying on business in partnership to sue or be sued in the firm 
name, but that is a rule made for convenience, and an action by or against a firm notwithstanding 
the rwle remains an action by or against the individual members of the firm......... Such an 
action remains therefore an action by or against individuals, and consequently I am not being asked 
-to substitute a living person for a non-existent entity but I am being asked to strike out the names 
of all the plaintiffs except one and leave that one as the sole plaintiff.” 


This decision was approved and followed by the Court of Appeal in W. Hill & 
Son v. Tannerhill+, Walter Hall was carrying on business solely without any part- 
ners under the trade name of “ W. Hill & Son ” and he filed an action in his trade 
name. Under Order 48-A, rule 1 (corresponding to Order 30, rule 10 and just 
like it) though an individual trader carrying on business in a name other than his 
own might be sued in his trade name he cannot file any suit in such name. A plaint 
was filed by W. Hill & Son on gist April, 1943, in respect of damages for negligence 
arising out of an accident on 24th April, 1942. Section 21 of the Limitation Act 
of 1939 provided a period of one year for suits in respect of such causes of action 
with the result that by 24th April, 1943, the period of limitation prescribed by the 
statute elapsed. On 22nd November, 1943, the plaintiff Hill being advised about 
the description in the pleading being defective took out a summons in which he 
prayed for an order for the substitution as plaintiff in the action ‘‘ Walter Hill 
trading as W. Hill & Son”. The defendant opposed the application on the ground 
that by the date the claim was barred by limitation. But an order was made in 
favour of the plaintiff by the Master which was affirmed by Stable, J., on appeal. 
“The defendants thereupon filed an appeal to the Court of Appeal. The argument 
before that Court was that the plaint as originally instituted should be treated as 
a nullity and as not disclosing any cause of action because the real plaintiff was not 
-described and based on this reasoning he relied upon the decision in Mabro v. 
Eagle Star, etc., Insurance Co., Lid.,* for the position that as the amendment would 
deprive the defendant of the valuable plea of limitation it ought not to be allowed. 
“The appeal was dismissed on the ground that the order to amend did not bring 
any new party but was merely a case of a correction of a misdescription which did 
not involve any real substitution. Scott, L.J., stated : 


“When the writ was issued in the name of “W. Hill & Sons” there was an individual person 
in fact interested in the claim. His description as “W, Hdl & Sons” was a mistake by a clerk. The 
question is whether that mistake is more than a mistake in form. In my opinion it is not ”. 


The learned Judges both’ Scott, L.J., as well as Du Parcq, L.J., make it clear 


that they are not departing from the rule laid down by Scrutton, L.J., in Mabro v. 
Eagle Star, etc.Insurance Co., Lid.,* which was relied on by the defendants’ counsel. 





1. L.R. (1944) 1 K.B. 472. a. L.R. (1932) 1 K.B. 485. 
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The next case where the matter was considered is a decision of the Court of 
Appeal in Belgian Economic Mission v. A.P. & E. Singer, Lid.,* An action was com- 
menced: by the plaintiffs described as “Belgian Economic Mission.” ‘This Mission 
it was proved in evidence were merely the agents through which the Belgian 
State were making the contract with the defendants. A defence was raised that 
the “ Economic Commission ” was not a corporation and did not exist as a firm and 
consequently the plaintiffs were not entitled to institute the action. The plaintiffs 
thereupon took out a summons for the amendment of the writ by substituting 
as plaintiffs “ Paul Van Zeeland in his capacity as Minister for Foreign affairs ” and 
suing on behalf of the Kingdom of Belgium. Devlin, J., allowed the application for 
amendment. The defendants filed an appeal to the Court of Appeal which con- 
firmed the judgment of the learned judge on the ground that the description of the 
plaintiffs as ‘“ Belgian Economic Commission ° was merely a misnomer intended 
to describe the principal under the contract and that the plaintiffs had a right to 
have the correct description ef the party in accordance with the decisions of the 
Court. The last case to be noticed is a decision of Sellers, J., and is found reported 
in Establissement Baudelot v. R. S. Graham and Go., Ltd®. The plaintiffs in the action 
were originally described as “‘ Establissement Baudelot’’ who were carrying on 
business in France. The action was for the price of goods sold and delivered. The 
evidence in the case disclosed that though in the plaint, “ Establissement Baudelot ” 
was described as a company incorporated according to the law of France, it was 
not in fact a corporate body but was merely a name under which three individuals 
carried on business in France and under which they contracted. Defendants 
applied for the name of the plaintiffs being struck on the ground that they were a 
non-existing person. The plaintiffs thereupon took out a summons under Order 
16, rule 2, Rules of Supreme Court, corresponding to Order 1, rule 10, Civil Pro- 
cedure Code, asking that the names of the individuals carrying on the business be 
added to the name of the plaintiffs on the writ. Sellers, J., allowed the application 
of the plaintiffs for amendment. Dealing with the argument that the “ Esta- 
blissement Baudelot’? was a non-existent person o1 entity and the name was 
analogous to that of a dead person, the learned Judge said : 


“Tn these circumstances it seems a little odd to compare it to a dead man and say that it has 
no existence at all. If it trades in the name ‘Establissement Baudelot’ and contracts and is taxed 
in that name, it seems to me a considerable departure from a man who is dead ”. 


Then dealing with what the name indicated the learned Judge stated : 


“What, then, is this name? That it is not the name of a corporate body in France does not 
make it in any sense that of a non-existent party, but it seems to me only to emphasize what itis. It 
is the way in which these three people describe themselves for the purpose of the trade......... 
In those circumstances, the action has always been one brought by and on behalf of the three people 
who are so concerned.” 


The learned Judge concluded his judgment in these terms : 

“I think that this application on behalf of the defendants to strike out the proceedings as being 
in the name of a non-existent plaintiff is misconceived ; the only error that exists is one of misnomer. 
The partnership of these three individuals is not in a position to sue under the name “ Fstablissement 
Baudelot ”, but must sue in the name of the individual partners. I therefore dismiss the summons of 
the defendants.” 

The learned Judge granted the application of the plaintiffs for substituting 
the names of the three individuals for the entity designated as “ Establissement 
Baudelot.”’ 


In our opinion the quotations set out correctly express the law in India also. 
If however imperfectly and incorrectly a party is designated in a plaint the correction 
of the error is not the addition or substitution of a party but merely clarifies and 
makes apparent what was previously shrouded in obscurity by reason of the error 
or mistake. The question in such a case is one of intention of the party and if the 
Court is able to discover the person or persons intended to sue or to be sued a mere 
misdescription of such a party can always be corretted provided the mistake was 
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bona fide. Vide Order 1, rule 10, Civil Procedure Code. Su¢éhan amendment 
does not involve the addition of a party so as to attract section 22 (1) of the Indian 
Limitation Act. Suits by or on behalf of dead persons stand in a different 
category. The principle that a misdescription could be corrected by amendment 
could not obviously be applied to such a case but this is far from saying that 
merely because the law does not recognise the firm as being a legal entity, the firm 
name could not indicate or designate the individuals composing the firm. 


To sum up, the situation is analogous to a case where an individual who has 
an alias or an abbreviated name by which he is sometimes called initially describes 
himself in that name but subsequently applies to have it rectified so as to describe 
in the manner in which he is most usually known. ‘There cannot be any doubt 
that by the correction in the name, a new plaintiff is not added so as to attract 
section 22 (1) of the Limitation Act. A trade name either of a person or a group 
of individuals carrying on business in partnership is in truth an alias for the person 
‘or the group. In cases where the law permits the person or persons to sue or be 
sued in such trade name, the proceedings could rightfully be conducted with such 
designation ; but the fact that the provisions of the procedural law do not enable 
a party to sue or be sued in such a name has no relevance to the question as to 
the persons designated by stich description. Under the terms of Order 7, rule 1, 
the name and description of each party has to be set out in the plaint and as abbre- 
viations are not permissible in the absence of special statutory provisions like Order 
30, Civil Procedure Code, the full names and addresses of the parties designated 
by such description have to be set out. When by an amendment the correction 
is effected, it is clear that there is no addition of a party but merely a clarification 
a the individuals already on record but described in a manner not permitted by 

e law. 


Learned counsel for the appellant suggested that a suit by a foreign firm in its 
trade name was analogous to suits on behalf of dead persons which have been held 
to be nullities on the ground that the name of the foreign firm designates a non- 
existent legal entity. We are however unable to accept the argument. When a 
suit is filed purporting to be on behalf of a person who is dead on the date of the 
institution, there is no question of misdescription at all. The name does signify 
and identify a person a he does not exist on the date of the suit. Such a name 
‘cannot be treated as a misdescription of the legal representatives. On the other 
hand in the case of the firm even though not carrying on business in India the trade 
name does signify and designate the individuals constituting the firm as much 
as in the case of firms carrying on business in India. The fact that by the terms 
of Order 30, rule 1, Civil Procedure Code, the former category of firms are not 
enabled to avail themselves of the provisions of this order, makes no difference as 
to the trade name designating the individual partners. We are unable to agree 
with the reasoning of Blackwell, J., in Vyankatesh Oil Mill, Co. v. Velmahomed1, and 
hold that the correct view is as stated earlier. 


The judgment appealed from is in our opinion clearly correct and the Letters 
Patent Appeal fails and is dismissed with costs. 


R.M. Appeal dismissed. 
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IN THE HIGH COURT OF JUDICATURE AT MADRAS. 
PRESENT :—MR. JUSTICE SOMASUNDARAM. 
B. S. Venkatarama .Ayyar .. Petitioner* 


v. 
K. T. Kuppuswamy Ayyar .. Respondent. 


__ Madras Buildings (Lease and Rent) Control Act (XXV of 1949), section 6—Suut for recovery of excess rent 
paid on fixation of fair rent—Period of limitation for —Limitation Act (IX of 1908), Article 62—Applicability. 


A suit by a tenant for recovery of the excess rent paid by him to his landlord, being the difference 
between the contractual rent paid and the fair rent as fixed by the Controller, is an action for return 
.of money had and received and the limitation for the action is three years from the date the money 
is received and Article 62 of the Limitation Act applies to such suits and not Article 120. It is a clear 
case where a landlord has taken an undue advantage of the tenant’s situation contrary to the law 
contained in the Buildings (Lease and Rent) Control Act, which is meant for the protection of the 
tenants. 


The India Sugars and Refineries, Lid. v. The Municipal Council, Hospet, (1942), 2 M.L.J. 663 : 1..L.R. 
(1943) Mad. 521 and Amistar Municipality v. Amar Dass, A.I.R. 1953 Punj. 99, followed. 

Petition under section 25 of Act IX of 1887, praying that the High Court will 
be pleased to revise the decree of the Court of Small Causes at Mathurai, dated 
21st April, 1952 and passed in S.C.S. No. 2543 of 1951. 


T. R. Srinivasa Ayyar for Petitioner. 
O. K. Ramalingam for Respondent. 


The Court delivered the following 


.  Jupoment.—This revision arises out of a suit filed by the tenant to recover 
the excess amount paid by him. The petitioner in this case is the landlord. The 
respondent was the tenant. The tenancy commenced on 15th May, 1947, with the 
payment of Rs. 60 as advance rent and the monthly rent was agreed at Rs. 30. 
Subsequently the tenant filed a petition before the Rent Controller for the fixation 
of fair rent. On 7th June, 1948, by an order of the Rent Controller, the rent was 
fixed at Rs. 6-4-0. It was taken up in appeal by the landlord and by an order, 
.dated 17th November, 1948, the rent was fixed at Rs. 8-15-0. The suit is now filed 
on 13th November, 1951, for recovering the excess amount that he paid. In the 
Jower Court it was agreed that the period for which the excess, amount was to be 
recovered was from 15th May, 1947, to 27th May, 1948. Among the several pleas 
that were taken by the landlord one was the plea of limitation. It was contended 
before the lower Court that Article 62 of the Limitation Act applied to the case 
under which the limitation is three years from the date the money is received. The 
lower Court has held that it was not Article 62 but Article 120 that applies to the case. 


Mr. Srinivasa Ayyar appearing for the petitioner, that is the landlord, contends 
that the proper Article that is applicable is Article 62 and not Article 120 of the 
‘Limitation Act. In support of his contention he relies on a Bench decision of this 
‘Court reported in The India Sugars and Refineries, Lid. v. The Municipal Council, Hospet+, 
which has been followed and approved in Amritsar Municipality v. Amar Dass?. 


In the Madras case the facts were that a company was started to build a sugar 
factory in October, 1933, and profession tax was evied on the company from the 
half year ending 31st March, 1934, onwards and the plaintiff company did not 
start the manufacture of sugar till the beginning of 1935. Profession tax was 
levied by the Municipal Council from October 1933 to September, 1937. It was 
‘held that so far as the tax levied for the first half year ending 31st March, 1934, 


i 


*C.R.P. No. 1908 of 1952. ` goth November, 1954. 
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it was barred by limitation aplpying Article 62 of the Limitation Act. Wadsworth. 
and Patanjali Sastri, JJ., observed : 


“ Article 62 is intended to apply to all actions for money had and received to the use of the plaintiff” 
whether they be actions which may be deemed strictly to be based on implied contracts or whether 
they be merely to enforce an equitable claim to the return of the money had and received. We therefore 
agree with the learned District Judge that the claim in so far as it relates to the first year’s profession 
tax is barred by limitation. We may add that a similar view has been taken in Taluk Board of Deva- 
kotta v. Chockkalingam Chettiar}, following the reasoning in Municipal Council Dindigul v. Bombay 
Company Ltd., Madras*.” 


This decision has been followed in the Punjab High Court reported in Amritsar 


Mumeipality v. Amar Dass?. Kapur, J., after referring to Mahomed Wahib v. Maho- 
med Ameer* has quoted the observations of Mukerjee, J., viz., 


“It seems to me to ‘be clear as pointed out by Markby, J.,in Raghumoni Audhikary v. Nilmoni Singh 
Deo, that the Article when it speaks of a suit for money received by the defendant for the plaintifs 
use, points to the well known English action in that form ; consequently the Article ought to appl 

wherever the defendant had received money which in justice and equity belongs to the plaintif 
under circumstances which in law render the receipt of it, a receipt by the defendant to the use of 
the plaintiff. As pointed out by Lord Mansfield, G.J., in Moses v. Masferlane®, this form of action 
hes for money paid by mistake or upon a consideration which happens to fail, or for money got through 
imposition (express) or implied or extortion or oppression or an undue advantage taken of the plaintifs 
situation contrary to laws made for the protection of persons (Italics are mine). Under those circumstances in 
other words, this form of action would be maintaina le in cases in which the defendant at the time 
of receipt, in fact or by presumption or by fiction of law receives the money to the use of the plaintiff; ”. 


In this case it is clear that the landlord has, undoubtedly, taken an undue 
advantage of the plaintiff’s situation contrary to the laws contained inthe Buildings 
(Lease and Rent Control) Act which was meant for the protection of the tenants. 
it will therefore fall within the scope of the observations cited above and the defen- 
dant must be held to have received the money for the plaintiff’s use. The Article 
that would be applicable is, therefore, Article 62 of the Limitation Act and not Article 
120. ‘The suit is barred by limitation and is therefore dismissed. 


The Civil Revision Petition is allowed with costs here and in the lower Court. 
R.M. e Petition allowed. 


IN THE HIGH COURT OF JUDICATURE AT MADRAS. 


PRESENT :—MR. Justice SATYANARAYANA RAO AND MR. JUSTICE 
RAJAGOPALAN. 


Messrs. Tata Iron and Steel Company, Ltd. .. Petittoners* 
D 


The State of Madras .. Respondents. 


Madras General Sales Tax Act (IX of 1939), section 8-B (2)—Collection of tax by an assessee from the 
purchasers under a mistake—If liable to be paid over to the Government. 


What a registered dealer is empowered to collect under section 8-B (1) of the MadrasGeneral 
Sales Tax Act is only what is lawfully leviable as tax under the Act. The scheme of taxation under 
the Act gives only such a limited scope to section 8-B (1). The use of the expression ‘by way of 
tax’ does not in any way enlarge the right conferred on the registered dealer by the section. 


Section 8-B (2) directs every person who has collected any amount by way of tax under the Act to 
pay over the collections to the State Government. The expression ‘ every person’ obviously includes 
also unregistered dealers. Unregistered dealers are forbidden from collecting any amounts by way 
of tax. But if such dealers do collect any amount by way of tax, in addition to other co uences 
in law, section 8-B (2) provides that the dealer is liable to pay over such collections to the vern- 
ment. To that extent the liability of an unregistered dealer is the same as that of a registered dealer. 


But in the case of a registered dealer the extent of the liability imposed upon him by section 8-B. 
(2) has to be correlated to the right conferred upon him by section 8-B (1). It is what he has lawfully 


a ee 
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collected under section 8-B (1) that he has to pay over to the State Government under section 8-B (2). 
Section 8-B (2) does not impose an obligation on a registered dealer to pay over to the Government 
any amount not lawfully collected by him. 


Quasre :—What are the rights and liabilities of the State Government and a registered dealer in 
an action at common law by a purchaser for refund of collections made by a dealer under colour of 
section 8-B (1), but in excess of the authority, and paid over to the Government. 

Reading v. A. G., L.R. (1951) A.C. 507, explained. 

Mathsw v. Sales Tax Officer, Alwaye, (1954) 5 S.T.C. 58, differed. 


Petition under section 12 (b) (1) of Madras General Sales Tax Act praying 
the High Court to revise the Order of the Sales Tax Appellate Tribunal of Madras 
dated 4th June, 1952 and made in Tribunal Appeal No. 163 of 1951(Appeal No. 323 
of 1949-50 on the file of the Commercial Tax Officer, North Madras District (Assess- 
ment, No. A-3. 26/47-48, dated 6th January, 1950), D.C.T.O., Esplanade). 


Allad: Kuppuswami for Petitioners. 


The Advocate General (V. K. Thiruvenkatachari) and the Assistant Government 
Pleader (A. Veeraswamt) for the State of Madras. 


The Order of the Court was made by 


Rajagopalan, 7.—The Petitioner, assessee, is the Tata Iron and Steel Company, 
Ltd., with its head office at Jamshedpur and a branch at Madras. ‘The assessee 
is a registered dealer within the meaning of section 8-A of the Madras General Sales 
Tax Act IX of 1939 (hereinafter referred to as the Act). When the final assessment 
was made for the assessment year 1947-48 under rule 13 (5) of the Turnover and 
Assessment Rules framed under the Act, the assessee claimed that it was exempt 
from the payment of sales-tax on a turnover of Rs. 52,59,112-15-0 on the ground 
that though goods of that value were sold by the company to the consumers in the 
taxable territory of Madras, the sales themselves had been effected at Jamshedpur 
outside the taxable territory. It was common ground that as the law stood in the 
assessment year, the turnover of these sales did not fall within the purview of the 
charging section 3 of the Act. But it is equally common ground that, though it 
was eventually established that the sales themselves were not liable to sales-tax 
under the Act, the company had collected from the purchasers in Madras State 
amounts equivalent to the taxes that would have been payable, had the sales been 
liable to tax, that is, at 1 per cent. of the sale price upto 31st December, 1947, and 
at I 9/16 per cent. from Ist January, 1948 to 31st March, 1948. Such collections 
were treated by the company itself as collections under section 8-B (1) of the Act 
and were shown as such in the monthly returns submitted by the Company under 
rule 13 (2) of the Turnover and Assessment Rules for the purpose of provisional - 
assessment under the Rules. In the final assessment, the assessing authorities dec- 
lined to order a refund of the amount computed on the turnover in question, Rs. 
Rs. 52,59,112-15-0. The Appellate Tribunal upheld the contention of the State, 
that such collections were payable to the Government under section 8-B (2) of the 
Act and were not refundable to the assessee. It was the revision of that decision 
that the assessee sought in this petition before us. 


The finding of the Appellate Tribunal was: 


“If the sales were outside the State of Madras no tax is leviable. But when tax has been collec- 
ted in such cases, it is clear that such tax has to be regarded as an amount collected in excess of the 
tax, attracting thereby section 8-B (2) of the Act. The object of section 8-B (2) is obviously to see- 
that no dealer is permitted to retain to himself any amount collected by way of sales-tax. Ample. 
opportunitics were given to the appellants to show from whom they had collected the sales-tax, so 
that the question of grdnting refund might be considered. The learned counsel for the appellants 
stated that the appellants are unable to furnish that information. Admittedly, sales-tax was collec- 
ted on sales which were not liable to tax, and the appellants are unable to ståte to whom the refund has. 
tobe made. In these circumstances, the amount collected by way of sdles tax on the disputed turnover 
has to be retained by the Government under section 8-B (2).” 


That the assessee acted in good faith in purpérting to make the collections 
under section 8-B (1) was never in dispute. ‘Till the assessment was completed,. 
the assessee company was not sure that it would not be called apon to pay sales tax. 


44 
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on the turnover in dispute. Lists were filed before us showing the details of the 
amounts collected by way of tax from the purchase1s in Madras. ‘The sales by the 
Company were mostly to the Railways and to certain Government departments. 
The amount refundable by the company to each purchaser can thus be easily 
ascertained and the learned counsel for the assessee represented that the company 
‘was ready to refund the amounts. It is rather unfortunate from the company’s 
point of view, that this information was not placed before the Appellate Tribunal. 
But neither of these factors affects the determination of the real question at issue 
before us, is the company liable under section 8-B (2) of the Act to pay over to the 
‘Government what it has collected under a mistake from its purchasers? As we 
-have already pointed out, that the turnover itself made up of these sales was not 
‘liable to sales-tax under the Act was never in dispute. 


Section 8-A of the Act provides for the registration of the dealers. Section 
‘8-B (1) runs : 
“No person who is not a registered dealer shall collect any amount by way of tax under this 


Act, nor shall a registered dealer make any such collection except in accordance with such conditions 
and restrictions, if any, as may be prescribed.” 


(The proviso is omitted as it is not material for our present purposes) 
Section 8-B (2) runs : 


“ Every person who has collected-or collects any amount by way of tax under this Act on or after 
the first day of April, 1947, shall pay over to the State Goverhment within such time and in such manner 
as may be prescribed, all amounts so collected by him, if they are in excess of the tax, if any, paid by him 
for the period during which the collections were made ; and in default of such payment, the amounts 
may be recovered as if they were arrears of land revenue ”. 


Rule 5 (A) (f of the Turnover and Assessment Rules runs : 


“A registered dealer may collect amounts by way of tax or taxes under the Act subject to the 
following conditions : 


(i) He shall not collect any amount or amounts by way of tax or taxes under the Act at a 
rate or rates exceeding the rate or rates specified in section 3 or 5 or notified in section 6 (1). 

(ii) He shall pay in full the amount or amounts collected by him by way of tax or taxes to 
the as Government on or before the goth April of the year su ing that in which such collection 
is made.” 

Form A-8, which is the certificate of registration to be granted after a dealer 
is granted registration under section 8-A of the Act provided as the first of the condi- 
tions to which a registered dealer was subjected, “‘ he shall pay the entire amount 
of tax collected by him to the Government.” 


We shall also set out section 8-C of the Act for the purpose of comparison. 
Section 8-C runs : 


**Notwithstanding anything contained in this Act, the State Government shall, in respect of any 
sale of goods effected by them, be entitled to collect by way of tax any amount which a registered 
dealer effecting such sale would have been entitled to collect by way of tax under this Act.” 


Were the collections made by the assessee on the sales, which made up the 
disputed turnover of Rs. 52,59,112-15-0 collections of amounts “‘ by way of tax 
under this Act” within the meaning of section 8-B (1), is the first question. ‘That 
these amounts were not part of the sale price as such should be clear. Had they 
been part of the sale price, no question of refund to the purchaser could arise. It is 
also clear that the amounts were collected from the purchasers under a mistaken 
conception of the liability of the turnover of these sales to sales-tax. It was nota 
tax lawfully leviable under the Act, as the sales were effected, outside the taxable 
territory. ‘That the liability of the Company to refund to the purchasers amounts 
so collected, amounts’ which in law the purchasers were not liable to pay, could 
have been enforced at léw by the purchasers cannot be doubted. Though the 
assessee was a registered dealer, and though the amounts were actually collected 
against a possible contingenc¥ of the assessee being called upon to pay sales tax 
under the Act on the turnover of these sales—the contention of the assessee, that 
the collection was gnly on a provisional basis, was never challenged even before 
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ithe Appellate Tribunal—they were not amounts collected by way of tax within 
the meaning of section 8-B (1). What the registered dealer is empowered to collect 
under section 8-B (1) is only what is lawfully leviable as tax under the Act. ‘That 
such is the limited scope of section 8-B (1) seems to us to be clear from the scheme 
-of taxation that underlies the provisions of the Act. 


The basic features of section 3 of the Act which is the main charging section 
are (1) the tax at the rates specified in the section is levied on the turnover of the 
‘dealer and (2) the tax is levied on, and is payable by the dealer. The statute 
_ -authorises the-levy of the tax and it also empowers the State Government to collect 

the tax lawfully levied. It has, however, always been accepted both by economists 
and Courts that the ultimate economic incidence of the tax is on the consumer. 
‘That was also pointed out by the Supreme Court in State of Bombay v. United Motors 
(India), Lid. ‘The basis of section 8-B (1) and section 8-C of the Act is the statutory 
recognition of the real and economic incidence of the tax in the cases provided for 
by those sections. While under section 3 the levy of the tax is on the dealer, and 
while the authority empowered by the Act to collect that tax is the State Govern- 
ment, section 8-B (1) empowers the registered dealer to collect the tax from the 
‘consumer or the purchaser. That, however, in no way alters the liability of the 
registered dealer under section 3 to pay the tax assessed on his total turnover. Whe- 
ther the registered dealer exercises or not his statutory right under section 8-B (1) 
to collect the lawfully leviable tax from his purchasers, he cannot escape his liability 
under section 3 of the Act. But what is leviable on him under section 3 and what 
the State Government can collect from him is only the tax that is lawfully leviable. 
Section 8-B (1) is not by itself a charging section ; it is only an enabling section 
‘empowering the registered dealer at his option to collect the tax. But for section 
-8-B (1) the dealer would have no right at all to collect any tax. Section 8-B (1) 
-does not empower even the registered dealer to collect anything other than the 
tax lawfully leviable under the Act, despite the use of the expression “ by way of 
tax”. That should be the limited scope of section 8-B (1) even without reference 
to the Rules. Rule 5 (a) (7) (i) of the Turnover and Assessment Rules and condition 
No. 1 of Form No. A-8, the certificate of registration make the position quite clear. 
What the certificate of registration requires the registered dealer to pay is the entire 
amount of tax collected by him. Obviously “ tax” in that context could only 
mean the tax lawfully leviable under the Act. The use of the expression “‘ by way 
of tax” does not enlarge the right conferred on the registered dealer by section 
-8-B (1). Surely, the legislature did not intend to confer on a registered dealer 
a right higher than that it conferred on the State Government, the right to collect 

tax lawfully leviable under the Act. 


That conclusion is strengthened when we examine the scope of section 8-C 
-of the Act. Under section 8-C, the State Government is empowered to collect 
taxes on goods sold by itself as vendor. But for section 8-C, the turnover of such 
sales by the Government may not be taxable at all, as the Government may not be 
a dealer as defined by the Act. Nevertheless, section 8-C is no more a charging 
‘section than section 8-B. The right section 8-C confers on the Government is 
analogous to the right section 8-B confers on the registered dealer to collect tax 
direct from the purchasers. Despite the opening words of section 8-C “ notwith- 
standing anything contained in this Act”, it is a restricted right that section 8-C 
‘confers on the Government. No more than a registered dealer can a Government 
eis “by way of tax ” any amount other than a tax lawfully leviable under the 

ct. 


Thus, nothing other than a tax lawfully leviable under the Act can be collected 
by way of tax either under section 8-B (1), o1 under section 8-C. What is collect- 
able under section 8-B (1) is not itself the amount, the tax, for the levy of which 
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section 3 provides. Running through all the three sections, sections 3, 8-B (1) 
and 8-C is the statutory requirement, that what can be collected is only what is 
lawfully leviable as tax under the Act. That can never be altered, whichever 
is the collecting agency. Whatever is lawfully leviable and is lawfully levied 
under section 3 of the Act, the State Government can collect. Whatever is law- 
fully leviable as tax, the registered dealer can collect under section 8-B (1) subject 
to the other limitations imposed by sub-sections (1) and (2) of section 8-B. What- 
ever is lawfully leviable as tax, the State Government can collect under section 8-C 
but only in its right as a statutory registered dealer. What is collected as tax under 
section 3 goes to the State. There is no difficulty about that. What is collected 
by the registered dealer under section 8-B (1) also goes to the State ; section 8-B (2) 
provides for that. Obviously there is no need to provide for anything analogous 
to section 8-B (2) in section 8-C, because it is the State Government itself that makes 
the collection authorised under section 8-C. While the amounts collectable as 
levied under section 3 are themselves taxes, the amounts collected by the State 
Government under section 8-C and by the registered dealer under section 8-B (1) 
are “by way of taxes”. That, we think, is the true concept of the expression 
“by way of tax ” both in sections 8-B (1) and 8-C. 


Had section 8-B (1) and section 8-C stood by themselves along with section 3 
of the Act, we should have no difficulty in construing the expression “ collect any 
amount by way of tax under this Act ” as collect by way of tax “‘ any amount that 
is lawfully leviable and collectable under this Act as a tax ”. 


Do the provisions of section 8-B (2) in any way compel a different construction 
of the expression “‘ by way of tax ” in section 8-B (1), is the next question. Section 
8-B (2) directs every person who has collected any amount by way of tax under 
the Act to pay over the collections to the State Government. The expression 
“every person ” in section 8-B (2) obviously includes also dealers who are not regis- 
tered under section 8-A. Section 8-B (1) for bids unregistered dealers from collecting 
any amounts by way of tax; but if one of such unregistered dealers does collect any 
amount by way of tax, in addition to other liabilities in law which we need not 
examine now, there is the liability under section 8-B (2) to pay over to the Govern- 
ment amounts collected by way of tax. To that extent the liability of the unregis- 
tered dealer is the same as that of the registered dealer. In the case of a registered 
dealer the extent of the liability imposed upon him by section 8-B (2) has to be 
correlated to the right conferred on him by section 8-B (1). It is what he has law- 
fully collected under section 8-B (1) that he has to pay over to the State Government 
under section 8-B (2). While prohibiting an unregistered dealer from collecting 
any amount by way of tax, section 8-B (1) permits the registered dealer io make 
such collections. Neither the prohibition nor the permission, which relates only 
to collection, alters the liability of the transactions of sale to sales-tax under the Act. 
The expression “ by way of tax ” even in section 8-B (2) can, in our opinion, only 
refer to what is otherwise lawfully collectable by way of tax, but for the specific 
provisions of section 8-B (1). 


Confining ourselves now to the case of a registered dealer what section 8-B (2) 
requires of him is that he should pay over to the State Government 

“all amounts collected by him if they are in excess of the tax, if any, paid by him for the period 
during which the collections were made ”. 
The expression “ tax, if any, paid by him ” should obviously refer only to the tax 
lawfully levied or lawfully leviable under the Act. Had it been the intention of the 
legislature to impose an absolute obligation on the registered dealer to pay over to 
the State Government all amounts collected by him, whether they were lawfully 
collectable or not, one should expect the statutory provision to be differently worded, 
requiring him to pay over all the amounts collected by him without the limiting 
clause, which requires him to pay over his collections, if they are in excess of the 
tax, if any, paid by him during the assessment period in question. The expression 
is not even “ in excess Of the tax if any payable by him ”. But it is “ in excess of the 
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tax, if any, paid by him.” The further provision in section 8-B (2) that in default 
‘of such payment the amounts may be recovered as if they were arrears of land 
revenue, is also significant. We have already pointed out that the amount collected 
by way of tax under section 8-B (1) is not strictly itself the tax, and that explains 
the need to provide for the recovery of such collections made by way of tax in section 
‘8-B (2), independent of the provisions in the Act for the recovery of the tax itself. 
As we have already pointed out, the extent of the obligation is made even clearer 
by condition No. 1 in the certificate of registration, that he should pay the entire 
amount of ‘ tax’ collected by him to the Government. 


There is nothing in section 15 (f) or 15 (g) of the Act, which penalise the 
‘contravention of section 8-B (1) and 8-B (2) respectively, to conflict with the inter- 
pretation we have placed on the expression “‘ any amount by way of tax ” in section 
-8-B (1). 


Though analogy may not always be safe in interpreting the words of a given 
-statute in its context, authority is not wanting to support the view we have taken that 
‘ by way of tax under this Act” really means “ taxes under this Act”, subject 
to what we have said earlier about the need for the expression “by way of taxes” 
in section 8-B (1) and 8-C of the Act. In Kong Yeo Lone and Co. v. Lowyee Nanjee}, 
their Lordships of the Privy Council had to construe the expression “ agreements 
by way of wager ” in section 30 of the Indian Contract Act. In dealing with the 
‘contention of the counsel, that there was difference between the expression “ gaming 
and wagering”’ used in the English statute—and the expression “by way of 
wager ”, their Lordships observed that they were unable to perceive the distinction. 
<“ By way of wager ”? was construed to mean ‘‘ wage”’. In Potts’ Executors v. Inland 
Revenue Commissioners*, the expression ‘‘ by way of loan ” in the Finance Act of 
1938 was construed to mean “as a loan”. In Birmingham Corporation v. Allsopp 
and Sons, Lid.*, “ by way of satisfaction’ was held to mean “in full satisfaction ” 
though as Evershed, M.R., pointed out at page 715: 

id . the expression “by way of’? may in some contexts involve a somewhat wider mean- 


ing than the single word “as”. In our opinion, what the registered dealer is empowered to collect 
under section 8-5 (1) is only what is lawfully leviable as a tax under the Act.” 


What is the extent of the obligation imposed on a registered dealer by section 
8-B (2) has to be considered next. What section 8-B (2) requires of the registered 
dealer is to pay over to the State Government “ all amounts so collected by him.” 
Where the amounts collected by the registered dealer are all taxes lawfully leviable 
on the sales of goods, the entire collections will come within the scope of “ all amounts 
so collected by him ” and the entire collections will be payable by the registered 
‘dealer to the Government under section 8-B (2). 


The next question is whether section 8-B (2) also requir#s a registered dealer 
to pay over to the Government collections made by him which were not lawful. 
What we have already stated about the extent of the power conferred on a registered 
dealer by section 8-B (1) and the extent of the obligation imposed upon him by 
section 8-B (2) should suffice to answer this question in the negative. We are not 
here concerned with the question, whether by making a collection which was not . 
lawful, the assessee laid himself open to the penalty that section 15 (f) might 
impose upon him. All we are called upon to say now is that, in our opinion, sec- 
tion 8-B (2) does not impose an obligation on a registered dealer to pay over to the 
Government any amount not lawfully collected by him. 


Apart from the language of the section itself, the need for such a restriction 
on the obligation of the registered dealer should be obvious. If a registered dealer 
collects from the purchaser an amount which is not lawfully leviable and is there- 
fore not lawfully collectable under section 8-B (1) ; the liability of the dealer to 
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refund that unlawful collection to the purchaser, from whom it was made, can be 
enforced in law by the purchaser. To such a claim, the payment of such collections 
to the Government would be no defence. Whether, if such collections have been 
paid over to the Government, the purchaser could claim a refund of the money from 
the Government does not arise for determination in these proceedings. The learned 
Advocate-General was, however, prepared to concede that a claim preferred by the 
person who had paid the amount to the registered dealer would lie against the 
Covernment. There is no specific provision for a refund as such either in the Act 
or in the Rules framed thereunder. We shall therefore concern ourselves only 
with the liability of the registered dealer to refund to the purchasers the amounts. 
not lawfully collected. To use a familiar saying, if a person robs Peter to pay Paul, 
payment to Paul would be no defence to the charge, that the person committed 
an actionable wrong in robbing Peter. That precisely would be the position 
here, and in our opinion, section 8-B (2) does not alter that position. We are 
unable to accept the contention of the learned Government Pleader, that payment 
under section 8-B (2) would operate as a statutory discharge of any claim preferred 
against a registered dealer by a purchaser from whom an unlawful collection was 
made. Besides, as we have already pointed out, section 8-B (2) does not, on a 
proper construction of the section, impose an obligation on a registered dealer to 
pay over to the Government what he has unlawfully collected. 


The learned Advocate-General referred us to the decision of the House of 
Lords in Reading v. Attorney-General, In that case the plaintiff Reading was a 
sergeant in the British army on active service in Egypt. He consented on several 
occasions to accompany civilian lorries transporting illicit spirits to specified des- 
tinations. He always wore military uniform in order to avoid inspection of them 
by the police, and for his services he received in all £ 20,000. The military autho- 
rities took possession of several thousand pounds found in his hands, and he was 
tried by court-martial and convicted of conduct prejudicial to good order and 
military discipline. After his release from prison he claimed, by petition of right, 
the return of the amount seized. The House of Lords, confirming the decision of the 
Court of Appeal, held that he was not entitled to recover the money. Lord Porter 
rested the right of the Crown to retain the money on two grounds. One was that 
the official position held by the soldier, which enabled him to earn money by its 
use gave his master, the Crown, the right to the money so earned as money had and 
received, even though it was earned by a criminal act, and even though the Crown 
suffered no loss. The other ground was that the Crown was also entitled to the 
money on the separate and independent ground, that a fiduciary relationship 
existed between the soldier and the Crown. That the solidier owed a fiduciary 
duty was also the yiew of Lord Normand. 


Lord Porter observed at page 516: 


“JI agree with Asquith, L.J., in thinking that the words ‘fiduciary relationshp’ in this setting are 
used in a wide and loose sense and include, inter alia, a case where the servant gains from his employment 
a position of authority which enables him to obtain the sum which he receives ”. 


It is an extension of this principle that the learned Advocate-General sought in 
support of his contention, that, if a registered dealer clothed with the authority 
under section 8-B (1) tocollect amounts by way of taxes from his purchasers exceeded 
that authority and made collections which were not lawful, he was bound by the 
specific provision of section 8-B (2) to make over all those collections to the Govern- 
ment. In the case of a registered dealer, at any rate, it is true that but for the 
authority conferred upon him by section 8-B (1) he could not have collected any 
amount by way of taxes laWfully leviable. If he exceeded that authority and made 
collections, the colléctions would be unlawful, but still the position would be that 
but for the authority conferred tupon him by section 8-B (1), he would not have been 
in a position to make any collections at all. Lord Porter observed at page 514 : 


1. L.R. (1951) A.G. 507. 
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“In my opinion, any official position, whether marked by a uniform or not, which enables. 
the holder to earn money by its use gives his master a right to receive the money so earned even though 
it was earned by a criminal act.” 

The learned and noble Lord also observed at page 516: 

“Any third party’s claim to the money would not be affected ”. 

In commenting on this decision Prof. Goodhart observed in “ English Law and 
Moral Law” at page 129: 


“It is an interesting question what the position would have been if a man, not a soldier, had 

stolen the uniform, and had then used it as Reading did in this case. It would be difficult to argue 
that the thief in stealing the uniform had entered into an implied contract with the Crown, but, on 
the other hand it is impossible to believe that he would be entitled to keep the money which he had 
acquired by the use of the Crown’s property ”’. 
Weighty though these observations are and entitled to the profoundest respect 
they cannot apply to the determination of the limited issue before us. We 
are not concerned now with the question: What are the rights and 
liabilities of the State and a registered dealer in an action at common law- 
for the recovery of the collections made under colour of section 8-B (Ts 
but in excess of the authority, and subsequently paid over to the Government?’ 
The limited issue before us is, what is the extent of the statutory obligation 
created by section 8-B (2) of the Act. As we have already pointed out, 
section 8-B (2) applies both to the collections made by a registered dealer- 
who is authorised to collect, and by an unregistered dealer who is forbidden to 
collect by section 8-B (1). It applies to “ every person who collects any amounts 
by way of tax under this Act”, That aspect should nat be lost sight of in constru- 
ing the scope of the obligation cast alike by section 8-B (2) on the registered dealer 
and on the unregistered dealer. Neither of them is in the position of a servant 
vis-a-vis the State. Nor can the unregistered dealer be said to have ever occupied 
a fiduciary position in relation to the State. The collections he made could never 
be under colour of any authority conferred upon him by the State, when section 
8-B (1) in specific terms prohibited him from making any collections. Therefore 
in the case of an unregistered dealer, neither of the grounds mentioned by Lord 
Porter in Reading v. Attorney General, could apply. In the case of an un- 
registered dealer, at any rate, section 8-B GA cannot be held to accord any statutory 
recognition of the principle of fiduciary obligations. Since, in respect of the obli- 
gation to pay over to the Government all amounts “so collected ” within the mean- 
ing of section 8-B (2) there is no difference between a registered dealer and an un-. 
registered dealer, it is difficult to hold that in the case of the registered dealer alone 
anything independent of the statutory obligation under section 8-B (2) can apply. 
There appears to be no room to engraft on section 8-B (2) in the case of the regis- 
tered dealer alone any principle of fiduciary obligation. 

We are therefore unable to extend to the case before us the principle laid down 
in Reading v. Attorney General}. 


What section 8-B (2) requires of every person is that he should pay over to the 
State Government “all amounts so collected by him ”, that is, all amounts, collec- 
ted by way of tax. That in the case of a registered dealer should apply only to 
what he could collect by way of tax within the meaning of section 8-B (1), In 
the case of the unregistered dealer, though he lacks the authority conferred on the 
ec dealer by section 8-B (1) to make any collections, the expression “‘ so 
collected by him ” would only apply to the collection referred to in the earlier part 
of section 8-B, the collection of any amount “ by way of tax under this Act”. In 
both cases, the interpretation ‘by way of tax lawfully leviable under this Act? 
would fit in with the obligations imposed by section 8-B (2) though we realise the 
anomalous position of an unregistered dealer on whom no rights were conferred but 
on whom only obligations were imposed. 


‘Fhe case of a registered dealer with a turnover of less than Rs. 10,000 in a 
year has also to be taken into account in defining the scope of section 8-B 2) « 
His turnover is not liable to tax. Section 3 makes that clear. His liabi ity 

a ge 
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to tax has to be determined on the turnover for the year either at the end 
of the year or thereafter. Meanwhile throughout the year as a registered. dealer, 
he could exercise the right conferred upon him under section 8-B (1) to collect 
amounts by way of tax. That the turnover of the dealer is eventually proved 
not taxable would not make the collections throughout the year any the less col- 
lections by way of tax, if the collections were at the rates lawfully leviable. We 
have already pointed out the difference between the tax in section 3, and the 
expression ““ by way of tax ” in section 8-B (1) and we have pointed out that under 
section 8-B (1) each transaction of sale, which will ultimately enter the turnover 
-of the dealer, is treated as a taxable event. There is thus all the difference between 
the turnover of a dealer that is taxable and the transaction of sale that is treated 
as taxable for the purpose of section 8-B (1). In the case of the petitoner-assessee 
we have held that the transactions of sales themselves were not taxable even under 
section 8-B (1). In our opinion, the liability of a registered dealer with a turnover 
-of less than Rs. 10,000 to pay over to the State Government under section 8-B (2) 
all collections so made within the meaning of section 8-B (2), that is, all collections 
made by way of tax, does not affect the interpretation we have placed upon the 
a “by way of tax ” as it occurs both in section 8-B (1) and in section 8-B 
2). 

We have attempted an interpretation of section 8-B (2) that would cover all 
the three classes of dealers referred to above, (1) an unregistered dealer, (2) a regis- 
tered dealer whose turnover itself is not taxable and (3) a registered dealer whose 
turnover is taxable. It has always been accepted as a sound canon of construction 
that should there be any ambiguity in the provisions of a fiscal statute, the ambiguity 
must be resolved in favour of the tax-payer and not the State. It could not have 
been the intention of the Legislature, when it enacted section 8-B (2), to retain for 
the State any amount not lawfully payable under section 8-B (1), exposing the 
registered dealer also to the liability of having to pay such amounts to the person 
lawfully entitled to it. Ifthe State Government seeks to enlarge the scope of sec- 
tion 8-B (2) to include in it every collection made by a dealer, whether the dealer 
is authorised or not, and whether the collection is lawful or not, it must be by legis- 
lative sanction and not by placing an interpretation which the language of section 
8-B, (2) does not warrant. 


Our attention was drawn to the decision of Subramania Ayyar, J., of the 
Travancore-Cochin High Court in Mathew v. Sales Tax Officer, Alwayet. ‘The learned 
Judge observed with reference to the provisions analogous to section 8-B (2) and 
Rule 5 (a) (7) of the Madras Act and the Rules, 

_ “the liability to pay the State the tax collected by the petitioner is thus obvious and it is grati- 
fying to note that the learned counsel for the petitioner did not find his way to disputing that liability ”. 
With all respect, we are unable to follow that decision, which appears to have been 
based on what was conceded. There was no occasion for the learned Judge to 
.construe the scope of section 11 (2) of the Travancore-Cochin General Sales Tax 

_Act, which is analogous to section 8-B (2) of the Madras Act. 


In our opinion, the claim of the assessee has to be allowed. The assessment 
already made on the assessee under rule 15 (5) of the Turnover and Assessment 
Rules has to be revised. We notice from the order of the assessing authority the 
Deputy Commercial Tax Officer, that even after the inclusion of the disputed turn- 
-over what the assessee had paid was in excess of what was lawfully payable by it, 
and the assessee company was held entitled to a refund of Rs. 5,299-2-0 under rule 
15 (6). To that amount should be added what was mistakenly collected as tax 
on the disputed turnover. The petitioner-assessee is entitled to a refund order in 
Form C for the revised amount. 

As the petitioner has succeeded, the petitioner will be entitled to costs Rs. 250 
from the respondent State. , ` 

R.M. Se Petition allowed. 
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IN THE HIGH COURT OF JUDICATURE AT MADRAS. 


PRESENT :—Mr. Justice GovinpA MENON AND MR. Jusrice RAMASWAMI. 
PL. PN, Subramanian Chettiar ° .. Appellant* 
U. 
P. L. P. N. Kumarappa Chettiar and others .. Respondents. 

Hindu Law—Advance of amounts by manager of Hindu joint family of Nattukottai Cheities to the Jamily 
—Glaun for return of advance—Limitation Act (IX of ,1908), Article 107—Applicability. 

The plaintiff, the manager of Nattukottai Chetti joint family, claimed that the plaint E-Schedule 
items were advanced by him as loan to the joint family and the question turned upon whether the 
amounts advanced by him as a Joan to the joint family were only recoverable at the time of parti- 
tion of the joint family as under an agreement pleaded, or by custom sought to be made out or 
under normal incidents of Hindu Law and if so whether his claim would be barred under Article 107 
of the Limitation Act. 

Held, that if the manager of the joint family had rested his claim on the fact that he had advanced 
his own te earnings to the joint family fund intending not to give them gratuitously but only 
as loans advanced and as recoverable by him, he should have filed his case within the period of limi- 
tation fixed by Article 107, Limitation Act, namely, three years after any such contribution made by 
him to the joint family hotchpot. : 

Vellayappa Moothan v. Krishna Moothan, (1917) 34 M.L.J. 32 and Subraya Bhandhary v. Janar- 
dhana Bhandary, (1921) 41 M.L.J. 370, followed. 

[In the present case the plaintiff failed to prove the custom alleged by him. The principle for 
„proving such a custom is that the custom must be well established by both antiquity and certainty, | 

Appeal against the decree of the Court of the Subordinate Judge of Sivaganga, 
dated 23rd August, 1949 and made in O.S. No. 29 of 1947. 


A. Sundaram Atyar for Appellant. 
M. Murugappa Cheittar for Respondents. 
The Judgment of the Court was delivered by 


Ramaswamt, 7.—This is an appeal preferred against the decree and judgment 
‘of the learned Subprdinate Judge of Sivaganga in O.S. No. 29 of 194.7. 

The facts of this case have been fully set out in the judgment of the lower 
Court and need not be recapitulated because this appeal is confined only to E- 
Schedule moneys in regard to which the controversy is whether they were advanced 
by the plaintiff as deposits or loans which should be repaid only at the time of parti- 
tion under an agreement pleaded or custom sought to be made out or under the 
general principles of Hindu Law as set out in two passages from Mayne and Ragha- 
vachari’s “ Hindu Law” and the further question is whether recovery of these 
amounts is barred by limitation under Article 107 of the Indian Limitation Act. 

The E-Schedule consists of three sub-schedules (a), (6) and (c) and the learned 
‘Subordinate Judge has given the following findings regarding them. 

In regard to Schedule E (a) items 1 to 7, tbe learned Subordinate Judge states 
that it is quite probable that, as the plaintiff in his evidence states, he remitted 
moneys belonging to him. Items 1 to 6 of Schedule E (a) are moneys remitted by the 
plaintiff when he was employed as agent in the PL. RN. A. RM. Firm and item 7 Tre- 
presents salary earned by the plaintiff in the PL. AV. SP. Firm. In regard to these 
amounts advanced by the plaintiff from 1919 to 1930 represented by the items in 
‘Schedule E (a), the (ae Subordinate Judge has held that the plaintiff is not en- 
titled to recover the same because the plaintiff had no intention upto 1930 to keep his 
earnings separately and that these items got merged in the family assets by reason 
‘of their being credited to the family in the accounts of the partnership and that 
they were not advanced eithe: as loans or as deposits. f 

Items 1 and 2 of Schedule E (b) are two amounts which the plaintiff paid by 
honouring hundials which Valliappan drew for his own expenses. These hundials 
are Exhibits A-3 and A-4. Item 3 of Schedule E (b) reprefents the hundials honoured 
by the plaintiff for balance of stridhanam amounts due for Valliappa’s wife which 
‘had to be paid to her parents after her death witltout having any issue. Item 4. 
in Schedule E (b) represents money paid by the plaintiff for the funeral expenses 
TE 
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of Valliappa’s wife. For this purpose money had been borrowed by Valliappa 
from S. P. A. Palaniappa of Neikuppai. Exhibit A-7 is a letter written by this. 
person. to the plaintiff at Aimbon enclosing the vaddi chittai. The learned. 
Subordinate Judge held that there is no reason to disbelieve the plaintiff’s-evidence 
on the point that he paid this amount also. But while holding nae these amounts 
represented payments by the plaintiff, the learned Subordinate Judge further found 
that items 1 to 4 of E (b) Schedule could not be held to be expenses incurred by 
the plaintiff for joint family purposes, ; 

Items 5 and 7 of the plaint E (b) Schedule represent repayments made by the 
plaintiff for the loan borrowed by the 2nd defendant for Valliappa’s marriage. Both 
these repayments are admitted ih the written statement of the 2nd defendant. 
Item 6 of E (b) Schedule represents repayment of a promissory note debt incurred 
for the expenses of the plaintiff’s father’s funeral. At the time of the father’s death 
the plaintiff was in foreign parts but the rst defendant remained in the village. 
Exhibits A-18 and A-19 as well as Exhibit A-20 show that the 1st defendant received 
money from the plaintiff for the expenses of the father’s medical treatment and 
funeral. In regard to the moneys paid by the plaintiff after Valliappa’s marriage, 
the learned Subordinate Judge held that there could not be any intention on the 
part of the plaintiff to make a gift of these moneys to the joint family as after Valli- 
appa’s marriage there was a partition of some of the movables of the joint family 
and each brother was expected to meet his own expenses from out of his own. 
earnings. The learned Subordinate Judge therefore held that items 5 to 7 were 
not moneys which were paid over by the plaintiff to the joint family with the inten- 
tion of treating such moneys as joint family funds. But in regard to these items. 
the learned Subordinate Judge further considered whether they could be treated as 
either deposits or loans repayable only at the time of partition as alleged by the 
plaintiff or whether these amounts were advanced only for expenditure incurred. 
on behalf of the joint family and should be only treated as loans as contended by 
the rst defendant and came to the conclusion that these amounts should be treated. 
only as loans and that therefore the period of limitation applicable for recovery is 
as prescribed in Article 107 of the Limitation Act. Therefore he held that the 
claim for recovery of these E (b) Schedule items was barred by time, 


Item 1 of Schedule E (c) represents the stridhanam and siruvattu amounts due 
to the plaintiff’s wife. Item 2 of that schedule represents the claim put forward. 
for the deficiency in value of jewels given by the joint family to the plaintiff’s wife 
as compared with the value of the jewels given to the wives of Kumarappan the 
ist defendant and Valliappan. Item 3 represents a sum of Rs. 35,000 credited 
by the plaintiff in the joint family accounts by hundial drawn on OA. OK. RM. 
Firm in Madras and acknowledged in Exhibit A-16. This amount is shown to 
have been credited in the ledger of the joint family in Bogle Firm. The learned. 
Subordinate Judge held that there is no reason to disbelieve the credit 
of this item in the joint family ledger. Item 4 of Schedule E (¢) re- 
presents amount due on a promissory note executed by the  plantiff’s 
father in favour of Pisali and subsequently renewed by the plaintiff 
after the debt had become time-barred. A suit had been laid on this promissory 
note in S.C.S. No. 23 of 1946 against the plaintiff. This debt is also proved. Items. 
5 and 6 in the said schedule represent moneys expended by the plaintiff for the 
litigations in O.S. No. 70 of 1940 on the file of the Sub-Court, Sivaganga, O.S. No. 
196 of 1942 and appeal therefrom on the file of the Sub-Court, Devakottai and O.S. 
No. 288 of 1941 on the file of the Chief Court, Pudukottai. The learned Subordi- 
nate Judge found that except the amount claimed as items 1 and 2 of Schedule E (c) 
and the amounts claimed for the expenses of litigations, the other items are proved to. 
have been expended by the plaintiff. In 1egard to item 1 the learned Subordinate 
Judge found that it had net. been proved and in regard to item 2 of Schedule E (c) 
he found thatit had not also been established on the footof the custom said to be 
preyalent among the Nattukottai, Chetties to the effect that any difference in-the 
value of the-jewels given to the wives of sons of the family is an item to be adjusted 
at.the time of partition. Item 3 is not the subject-matter of appeal. Item 4 of 
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Schedule E (c) was held by the learned Subordinate Judge as not being a debt 
which could be debited against the joint family because admittedly at the time when 
the plaintiff renewed the promissory note in favour of Pisali the debt due to her by 
the father had become time-barred and the plaintiff who was the manager of the 
family had no right to renew such a barred debt. 

In regard to the expenses incurred by the plaintiff for defending O.S. No. 70 
of 1940 the learned Subordinate Judge held that the sum of Rs. 400 proved to have 
been expended would be a necessary expenditure because the 1st defendant who 
was a party to that litigation took up the attitude that the money borrowed for 
Valliappa’s marriage from the 2nd defendant should be paid by the plaintiff alone 
but that the recovery of the amount was barred hy limitation. In regard to the 
expenses of the litigation in O.S. No. 196 of 1942 the learned Subordinate Judge 
held.that it could not be allowed because there was no necessity for this plaintiff 
to defend that litigation as it related to Valliappa’s share in two items of joint family 
properties which he had mortgaged for consideration. In regard to the expenses 
incurred by the plaintiff for prosecuting O.S. No. 288 of 1941 the learned Subor- 
dinate Judge held that it could not be recovered entirely from the joint family funds 
because the plaintiff had been awarded costs as against the 1st defendant by the 
decree of the Pudukottai Chief Court and therefore in the decretal portion the 
learned Subordinate Judge has provided that provision should be made in the 
final decree for payment out of the joint family assets of the costs incurred by the 
plaintiff for prosecuting O.S. No. 288 of 1941 minus the costs allowed to him as 
against the ist defendant and the other defendants in the case. 


Analysing the findings of the learned Subordinate Judge, it is found that he 
has disallowed practically all the items under (a) to (c) of the E-Schedule as being 
barred by limitation under Article 107 of the Limitation Act ; and secondly, he has 
found in regard to particular items that the items in E (a) Schedule and item 3 
in Schedule E (c) got merged in the family assets by reason of their being credited 
to the family in the accounts of the partnership firm and that the payments made by 
the plaintiff to Vallidppa are not binding on the family and therefore the plaintiff 
is not entitled to claim items 1 to 4 of Schedule E (b) and that items 5 and 7 of the 
plaint E (b) Schedule were paid by the plaintiff to the and defendant towards the 
and defendant’s debts, that item 6 was paid to discharge the debt contracted by 
the 1st defendant for the funeral expenses of his father and the plaintiff had a right 
to get back the same but that these claims were barred by limitation and that in 
regard to items 1 and 2 of E (c) Schedule they have not been proved and that the 
plaintiff’s claim of item 5 of E (c) Schedule is barred by limitation. 

Therefore, the points which have got to be considered in this appeal are two- 
fold, viz., whethe: the learned Subordinate Judge was justified in holding that all 
the items in E (a) Schedule and item 3 of E (c) Schedule got merged in the family 
assets and cannot be treated as loan o1 deposits ; and secondly, whether the claim 
in regard to all the items in the E-Schedule had become barred by limitation under 
Article 107 of the Limitation Act or whether these transactions have been saved from 
the bar of limitation by reason of (a) an agreement, or (b) custom, or (c) the general: 
paces of Hindu Law pleaded by the plaintiff and re.atived by the learned 

ubordinate Judge. 

In regard to the items in Schedule E (a) and item 3 in Schedule E (c), the 
learned Subordinate Judge has given sound reasons in paragraph 16 of his judgment, 
with which we entirely agree and which need not be repeated, which establish 
beyond all doubt that the only conclusion that is possible is that all the moneys 
paid by the plaintiff till Valliappa’s marriage were treated as joint family funds 
and there was thus a merger. It is unnecessary to expatiate further upon this aspect 
of the case because even assuming that they did not get merged, they could be treated 
only as loans and_if they are Jooked upon as loans by the joint family manager, the 
Article of the Limitation Act applicable for recovery*of the same is Article 107 and 
this will be dealt-with presently. tees -- 

The point regarding limitation which we shall now consider’is briefly this. 
This plaintiff throughout his pleadings has described himself ‘as the joint-family 


‘N 
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manager and he claims that the moneys covered by the E-Schedule were all his 
separate earnings advanced by him to the joint family and were not given ‘as gifts 
or could be merged in the joint family funds and that therefoie he is entitled to 
recover them just like a stranger creditor of the family. Now it is well settled law 
that where a manager sues for partition, after his right to contribution in respect 
of certain moneys expended by him on account of the estate is barred by limitation 
under Article 107, he is not entitled to set off this amount in adjustment of 
equities between the parties. In Vellayappav. Krishna’, (decided by Sadasiva lyer 
and Phillips, JJ.) Sadasiva Aiyar, J., observed as follows : 


. J do not think that, where a statute law (in this case Article 107, Limitation Act) expressly 
treats a debt due even to the ares of the joint Hindu family as one to be sued for by him just as 
if he was a complete spleens and, if not, to have his remedy barred, it is permissible (apart from an 
agreement, express or implied) to defeat the intention of the Legislature by allowing it to be treated 
as an item of account or as a debt to be discharged from the joint family funds when partition takes 
place, it may be, after several years. Ofcourse, the creditor member of the family whether a 

or a junior member, may, before his debt is barred, take it out of any family money which came to his 

before his debt is barred, but he cannot do it after his claim for recovery is barred.” 


In cases not coming under this Article 107, however for instance, in a suit by a 
junior member of a Hindu joint family for partition, a claim by such member for 
contribution by the other members in respect of moneys spent by him for the 
joint family would not be barred although the period of limitation for an independent 
suit for contribution by such member may have expired : Chidambaram v. Nachiappa*. 
In other words, Article 107 expressly treats a debt due even to the manager dt the 
joint Hindu family as one to be sued for by him just as if he was a complete stranger 
and if not to have his remedy barred. Article 107 shows that a managing member 
is entitled to sue for contribution in respect of a payment made by him and is not 
bound to sue for or wait till partition to get his claim against the joint family 
adjusted : Vellayappa v. Krishna’. 


This decision has been followed by Spencer and Ramesam, JJ., in Subraya 
Bhandary v. Janardhana Bhandary*, and the learned Judges observed as follows :— 


‘* This case resembles that of Vellayappa Moothan v. Krishna Moothan1, in which it was held 
that a debt of a joint family to a partnership in which some of the members of a joint family were 
artners could not be treated as anitem of account in the partition suit, when the debt had 
bene barred. Several cases have been cited in which equitable set-offs have been allowed when 
taking accounts at the time of partition even though those claims were barred by limitation, but 
they are all cases in which the claims arose out of the same transaction or were so closely connect- 
ed together that in taking accounts it became necessary to set off some debit items against the 
other credit items. In this case there is no such connection between the separate title of the 
defendant’s ancestor under the mortgage and the present right of the member of the family to 
have an equal division of the family ah dace The liability of a joint family to individual 
members is not assets or property to be brought into the hotchpot at division > see observations of 
Sadasiva Aiyar, J., in Vellayappa Moothan v. Krishna Mbothan'.” 


In order to avoid the mischief of being hit by Article 107, the plaintiff pleads 
alternatively or cumulatively (a) an agreement, (b) custom, and (c) general principles 
of Hindu Law as supported by two extracts from the standard commentaries of 
“Hindu Law” by Mayne and Raghavachariar. $ 


The agreement is set out in paragraph g of the plaint as follows :— 


“The plaintiff was sent to serve as an agent in the P. K. N. A. RM. firm at Kaulakan in 
1918-1919. The said firm was a partnership run by the plaintiffs father Palaniayappa Chettiar 
and Raman Chettiar of Vegupatti and Valliappa Chettiar the second defendant and Avadayappa 
Chettiar, father of the second defendant. Plaintiff’s father who represented himself and the first 
defendant who was then a minor og eer the plaintiff to allow the earnings of the plaintiff as salary 
and by way of bonuses (which were his self-acquisitions and over which the joint family had no claim 
as per custom mentioned above) to be used in the family, and promised that such credits will be paid 
to the plaintiff with interest as and when he required the same or at least when the family partition 
took place. In accordance with the said request, the plaintiff’s earnings then and later on were 
received as plaintiff’s credits im the family accounts.” 

This agreement is denied in the written statement of the 1st defendant in paragraph 
8 as follows : : 


at 


1. (1917) 34 M.L.J.032. . (1921) 41 M.L.J. t . 
ee ae an g. (1921) 4 M.L.J. 370 at 371 


’ 
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“The agreement alleged in paragraph g of the plaint is denied. This defendant believes that’ 
there would have been no such agreement and the subsequent conduct of the parties and the custom 
of the community are against the existence of any such agreement. It is not plaintiff alone who 
has put in his salary and bonus into the hotchpot. This defendant and his brother have also put in 
their earnings by way of salary and bonus. In fact all the earnings of the brothers have been treated 
as joint family property. The earnings have merged into joint family property and have become 
part of the corpus of the joint family. Hence neither the plaintiff nor this defendant can now have 
any claim to the same on a debtor and creditor basis. So far the plaintiff has never even indicated 
to this defendant the existence of the argad agreement, which conduct by itself (especially when the 
agreement is alleged to be on this defi t’s behalf also) gives the lie to the agreement alleged by 
the plaintif. Further even if the alleged agreement is found to be true, it will not bind third defen- 
dant. Further there is no question of claiming back amounts once they are given to the joint family.” 


In his evidence plaintiff stated : 


“ When I went out as agent in 1918-1919 to P. L. K. N. A. RM. Firm my father asked me to pay 
over my salary and bonus to the family since the family was in need of funds. He said that funds 
would be treated as deposits and would be repaid to me at the time of partition with interest.” 


The rst defendant in his evidence contradicted the plaintiff as follows : 


“ There was no agreement between plaintiff and my father about repayment of any salary money 
paid by plaintiff into joint family coffers.” 


In regard to this agreement the learned Subordinate Judge has found as follows : 


“It is stated by the plaintiff that soon after the joint family of PL. KN. A. RM. was started in 
1919 . . . . there was an agreement between himself and his father to the effect that as the 
joint family had no sufficieht funds the plaintiff should advance his separate earnings to the joint family 
and should be repaid those amounts with compound interest at the time of partition. The 1st defen- 
dant was a minor in 1919. Obviously he could have no knowledge of any such agreement. No writi 
is produced to evidence this agreement. The plaintiff himself its that none excepting himself an 
his father knew about this agreement. This agreement is not set forth in Exhibit A-32 the notice 
issued by the plaintiff demanding partition except in a bald form. The agreement is set forth in 
that notice as bene in accordance with the custom obtaining among Nattukottai Chettiars. Really 
if there is any custom well recognised and known to the father there was no necessity for entering 
into any agreement regarding this matter. There is no independent proof of this agreement. The 
conduct of the plaintiff in paying sums earned by him as salary to 'the joint family without obtaining 
any voucher or without seeing that such amounts are entered to his credit in the joint family account 
books is inconsistent with the case of agreement set up by him. The evidence available in the ease 
regarding utilisation of moneys earned by the mem including the plaintiff............ clearly 
shows that there was no intention at least upto 1930, when Valliappa’s marriage was celebrated, on 
the Lek of plaintiff to claim back moneys paid by him and expended for joint family purposes. This. 
conduct is inconsistent with the plaintifi’s case that there was an agreement between him and his father 
regarding repayment of these amounts. For all these reasons I find that the agreement alleged in 
paragraph g of the plaint is not true.” 


On this state of evidence we agree with the learned Subordinate Judge that this 
agreement set up by the plaintiff at a late stage and uncorroborated by any oral 
or documentary evidence and obviously to get out of the mischief of Article 107 
of the Limitation Act, cannot be accepted as true. 


The custom set up by this plaintiff is as follows: Every son of a joint family 
among Natiukottai Chettiars should pay his separate earnings till his marriage and 
the first salary received after marriage to the Peria Veedu. The subsequent earn- 
ings by the members either by way of salary or bonus would be self-acquisitions 
of the earning member and such earnings if paid over to the joint family would be 
credited in the ledger of the family in the name of the earning member and would 
be repaid to him with interest at the time of partition. 


This custom is set up in paragrapli 4 of the plaint. It is denied by the rst 
defendant in paragraph 2 of the written statement as follows: ’ 


“The custom alleged in paragraph 4 of the plaint is absolutely false and baseless. The generat 
rule and custom obtaining among the Nattukottai Chettiar community is that so long as the brothers 
remain undivided all their earnings belong to the joint family. Even apart from such custom, as 
per Hindu Law, if the self-acquisitions tie coparceners are thrown into the common hotchpot and 
treated as part of the joint family property, then such self-acquisitionsalso become joint family property. 
The allegations to the contrary in paragraph 4, that subsequent earnings if paid into the family will 
be marked as credit of the earner which will be paid back first to him, at the time of the family parti- 
tion are all false and are denied.” 


This custom was sought to be made out by the plaintiff in two ways, viz., by 
putting forward an extract from Thurston’s “ Castes and Tribes of Southern 
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India” and examining himself and another witness. In regard to the extract from 
Thurston it is as follows: 


“Of all the Chetties ........... perhaps the most distinctive and interesting are the Nattu- 
kottai Chetties who are wealthy money-lenders with headquarters in the Thirupattur 
divisions of the Siv a and Ramnad Zamindaris in the Madura District. They are the most go- 
ahead of all the trading castes in the south, travelling freely to Burma, the Straits Settlements and 
Ceylon (also Saigon, Mauritius, and South Africa), and having in some cases correspondents in 
London and on the Continent. As long as their father is alive, the members of a Nattukottai Chetti 
family usually all live together. The caste is noted in the Madura district for the huge houses, to 
which this custom has given rise. Married sons have a certain number of rooms set aside for them, 
and are granted a carefully calculated yearly budget allotment of rice and other necessaries. On 
the father’s death, contrary to all ordinary Hindu usage, the eldest son retains the house, and the 
youngest his mother’s jewels and bed, while the rest of the property is equally divided among all 
the sons. Whena e child is born, a certain sum is usually set aside, and in due time the accu- 
mulated interest upon it is spent on the boy’s education. As soon as he has picked up business ways 
sufficiently, he begins life as the agent of some other members of the caste, being perhaps en 
with a of rupees, often on no better security than an unstamped acknowledgment scratched on 
a palmyra leaf, and sent off to Burma or Singapore to trade with it and invest it. A percentage 
on the profits of this undertaking, and savings his own salary, form a nucleus which he in turn 
nvests on his own account. 


aa $ $ * * * h * * 


Concerning the Nattukottai Chetties, Mr. P. R. Sundara Aiyar writes as follows: “The first and 
chiefest aim of a Nattukottai Chetti is to make as much money as possible. He does not regard usury 
asasin. Asa little boy of ten or twelve, he begins to apply himself to business, learns accounts, and 
attends the shop of his father. As soon as he marries, his father gives him a separate home, or rather 
compels him to live separately, though often in the same house as his parents. This makes him- 
self-reliant, and produces in him a desire to save as much money as possible. He is given a certain 
allowance out of the paternal estate, but, if he spends more, he is debited with the excess amount. 
Every one consequently tries to increase his stock of individual savings. Even the woemen earns money 
in a variety of et Every rupee saved is laid out at as high a rate of interest as possible. It is 
commonly stated a rupee, laid out at the birth of a child at compound interest at 12 per cent., 
will amount to a lakh of ru by the time he attains the age of a hundred. The habits of a Nattu- 
kottai Chetti are very simple, and his living is very cheap, even when he is rich. So strict are the 
Chettis in pecuniary matters that, if a relation visits them, he gets only his first meal free, and if he 
stays longer, is quietly debited with the costs of his stay.’” 


It will be seen from the above extract that the present custom set up by the 
plaintiff derives no support from it, apart from the fact that Thurston cannot be 
considered to be a conclusive authority in regard to the second-hand information 
collected by him and not unoften found to be at variance with actual experience. 
There have also been marked changes in the customs and distinctive characteristics 
of all communities in South India since Thurston compiled his monumental work. 
On the other hand as pointed out by the learned Subordinate Judge, if this custom 
were true the plaintiff would have more tangible evidence than that of this extract. 
Numerous instances of partition among Nattukottai Chettis by registered deeds 
must be available and hundreds of similar claims must have been advanced in the 
Ramanathapuram and Pudukottai Courts and judicial adjudications made and 
yet no judgment of any Court of law upholding this custom was cited either in the 
lower Court or here. 


Then turning to the oral testimony, it has been analysed by the learned Subordi- 
nate Judge as follows : 


‘The only witness examined by the plaintiff on this point besides himself is P.W. 2. He is a Nattu- 
kottai Chetti of i talon According to him there was a partition suit in his family O.S. No. 17 
of 1934 on the file of this Court. This suit was filed by his younger brother in which this witness 
claimed repayment of moneys earned by him and paid over to the joint family. In the compromise 
decree passed in that case this claim is said to have been ised. The pleadings in that case and 
the compromise decree passed in that case are not produced. It is not therefore possible to verify 
if the assertion of this witness is true or not. This witness also speaks to other instances proved in 
Q.S. No. 71 of 1934. He examined one Viravan Chetuar and Chettiar as his witnesses in 
that case. They are said to have deposed te the existence of this custom. Raman Chettiar is now 
dead. But Viravan Chettiar is alive though he is said to be 80 years old. Viravan Chettiar is 
mot examined as a witness in this case. Copies of depositions of these two witnesses in O.S. No. 71 
of 1934 are not produced. The account books of the joint afamily of this witness are not also produced. 
In the absence of any documents it is impossible for me to accept the evidence of this witness.as esta- 
lishing the custom allege in aaah 4 of the plaint.” 
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This custom is denied by the first witness for defendants who is the natural 
younger brother of the plaintiff and who was given in adoption, in 191g into another 
‘family. He states that in his own adoptive family the salaries earned by all the 
members were treated as joint family properties. The rst defendant examined 
as D.W. 2 also denied this custom categorically and has given a reasonable expla- 
nation for putting his salary for the first three years after his marriage into the joint 
‘family and appropriating the excess salary for the remaining period as well as his 
‘salary for the subsequent agency for himself. In fact the accounts themselves are 
not forthcoming and which should have been produced by the plaintiff. ‘There- 
on the denials of D.Ws. 1. and 2 are not in any way shaken by the evidence of 

.Ws. 1 and 2. 


Now, the essentials of a valid family custom are’: 


A custom is a rule which in a particular family or in a particular district, 
has from long usage obtained the force of law. It must be ancient, certain, and 
reasonable, and being in derogation of the general rules of law, must be construed 
strictly : Hurpurshad v. Sheo Dyal?. It is further essential that it should be established 
to be so by clear and unambiguous evidence, for it is only by means of such evidence 
that the Courts can be assured of its existence and of the fact that it possesses the 
‘conditions of antiquity and certainty on which alone its legal title to recognition 
depends. It must not be opposed to morality or public policy and it must not be 
‘expressly forbidden by the legislature : Ramalakshmi v. Sivanatha® ; Gopalayyan v. 
Raghupatiayyan® ; Mira Bivi v. Vellayanna*; Harnabah Prashad v. Mandil Doss® ; 
Rupchand v. Jambu Prasad’ ; Abdul Husein Khan v. Sona Dero? ; Ram Narain v. Har 
.Narinjan Kuar® ; Vannia Kone v. Vannicht Ammal®; Bhikabai v. Manilal1°; Gulabchand 
v. Mannilal. 11 The burden of proving such a custom is upon the person asserting 
it. In this case applying these tests it is clear that the plaintiff has not proved the 
custom and discharged the burden lying upon him. 


The plaintiff therefore relies upon the following extract from Mayne’s 

“ Treatise on Hindu Law and Usage” (11th Edition, Reprint 1953) at page 517; 

“Money laid out by one member of the family upon the improvement or repair of the property, 

-or for any other object of common benefit, would constitute a debt to him from the rest of the family- 

only if the money which he had expended were advaced out of his separate property, without an inten- 

tion of making a present of it to the family. He would then be entitled to reimbursement for his 
outlay as well on partition as before it.” i 


The authorities cited in the foot-note for this proposition are Muttuswamy v. 
-Subbiramaniyal?,; Mt. Bholi Bai v. Dwarka Das! 3; Setrucherla Ramabhadra v. S. Vira- 
bhadra!t. ‘The extract from N. R. Raghavachariar’s “Hindu Law, Principles and 
Precedents” (3rd Edition) is to be found at page 389 ; 

“So also where a coparcener spends his own nal savings for the benefit of the joint family 
not intending to do so gratuitously. for instance, for the marriage expenses of the daughter of another 
-coparcener, the former is entitled to be reimbursed for the amount thus spent, at the time of the parti- 
tion.” : 

The authority cited for this proposition is Mt. Bholt Bai v. Dwarka Dast”. This 
proposition, in our opinion, has been broadly stated and does not bring out the 
distinction pointed out in Vellayappa Moothan v. Krishna Moothan1*, between a case 
“where a member of a joint Hindu family as an individual member gets an advance 
-of money from the joint funds for his-individual separate benefit and the case of a 
member having himself made the advance from his separate earnings to the joint 





1. (1876) L.R. 3 I.A. 259. l . (1927) 54 M.L.J. 174: LL.R. 51 Mad. 
2. (1872 A 570. Aie a (EB). 
3. r873 7 . H.G. 250. ' 10. oS I.L.R. 54 Bom. 780. 
4. (1885) L.L.R. 8 Mad. 464. II. 1940 I.L.R. 16 Luck. 302. 
1899) I.L.R. 27 Cal. 379: 12. (18 3) P Mad.H.C. 309. 
1989) 20 M.L.J. 4399: L.R. 37 L.A. 93 Lah. 37 


i 13. g4 5 5. 
I.L.R. 32 All. 247. . r 14. (1899) L.R. 26 I.A. 167: L.L.R. 22 Mad. 
7. (1917) 34 M.L.J. 48: L.R. 45 LA: 10: 470. 
IEL.R. 45 Cal. 450 (P.C.). 15. (1924) 5 Lah. 975. 
8. (1923) I.L.R. 4 . Lah. 297. 16. (1917) 34 M.L*J. 32. 


362 THE MADRAS LAW JOURNAL REPORTS. [1955 


family. In the former case the money advanced might to treated as joint family 
funds in the hands of the person to whom the advance was given which therefore 
ought to be brought into the hotchpot at division and no question of limitation would 
then arise as regards such property. In the latter case the joint family’s liability 
to an individual member cannot be treated as assets or property to be brought into 
the hotchpot at division. Equitable considerations would not alter this distinction 
because as pointed out by Sadasiva Ayyar, J., in the above decision, when this. 
argument based on equity was advanced before him relying upon certain passages: 
in Freemand on ‘‘Co-tenancy”’ sections 505 and 512 such an argument in the face 
of the statute law, Article 107 of the Limitation Act, cannot be countenanced. 
This decision in Vellayappa Moothan v. Krishna Moothan* has been followed by another: 
Bench in Subraya Bhandary v. Janardana Bhandary*. 


Incidentally, on an examination of the authorities cited for this proposition 
reproduced above, we find, as pointed out by Sadasiva Ayyar, J., in Vellayappa 
Moothan v. Krishna Moothan} in regard to an ancillary passage from Mayne’s “Hindu. 
Law” at page 654, 8th Edition, they cannot be stated as fully supporting the proposi- 
tion laid down so broadly. Mutuswamy Goundan v. Subbiramaniya Goundan® held that 
while the members of a Hindu family enjoy in common undivided property, money 
expended in its improvement or repair is considered as spent on be of the mem- 
bers alike and all have the benefit of the outlay when a division takes place and that 
there is no rule of law, preclud’ng one member of an undivided Hindu family, 
though living together, from entering into an agreement with his coparceners in 
respect of the expenditure on family property and repayment of self-acquired funds. 
and that such an agreement is rendered more reasonable and probable where 

ortions of the family property are occupied and enjoyed by each of the members. 
iving separately. Rajah Setrucherla Ramabhadra v. Rajah Setruchela Virabhadra 
Suryanarayana*, the well-known Merangi case, dealt with a case where three Hindu 
brothers agreed that their shares of the joint estate, excluding the separate share 
which was of a fourth brother, should be kept joint, that the eldest should manage 
the same, and that after twelve years a division should be effected after settling 
profit and loss upto that date but that any one brother might obtain division during 
that term by giving up his share of the profits, and therein it was held that the true 
effect of this agreement was not to leave the family status untouched, but to render 
the eldest accountable for receipts and expenditure on the footing of ordinary agency, 
and not of joint family management. Mt. Bholi Bai v. Dwarka Das® was a case 
arising under Hindu Law. It was a claim for partition by one heir against a co- 
heir who had borne the expense of maintenance’ of deceased’s widow and daughter 
and of the daughter’s marriage. The question was whether the claimant must 
pay his share in such expenditure and also in the estimated expenses of the marriage 
of the co-heir himself when no martiage has as yet taken place. It will be seen how 
this case can throw no light whatsoever on the point now sought to be made out. 


Kazim Ali v. Sadiq Ali® was a case arising under the Mahomedan Law in which 
the point involved was right of contribution between co-heirs respecting debts of 
deceased. ‘There was a decree for dower under section 52, Civil Procedure Code, 
against all heirs of a deceased talukdar in Oudh. The decree amount was realized 
only out of non-talukdari property. A suit for contribution was laid against the 
succeeding talukdar. There was a declaration by the talukdar of portion of his 
property as subject to section 15, Oudh Settled Estates Act. It was held by their 
Lordships of the Privy Council that the right and duty of contribution is founded. 
on doctiines of equity and it did not depend upon contract and the talukdar was 
held liable to contribute according to the value of his property at the date of death. 
of the deceased. It will be seen how this decision has no bearing upon the proposi- 
tion so broadly stated. ° 








I. (1917) 34 M.L.J. 32. ° 470 (P.C.). 
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1] LINGAYYA SETTY V. SITHARAM AGARWALA (Subba Rao, 7.). 363 


Therefore, following the two Bench decisions of this Court in Vellayappa Moothan 
v. Krishna Moothan* and Subraya Bhandary v. Janardhana Bhandary*, we hold that this 
joint family manager, if his claim is rested on the foot that he advanced his separate 
earnings to the joint family not intending to give them gratuitously but as loans, 
he should have filed his suit within the period of limitation prescribed by Article 
107 of the Limitation Act. 
_ In the result, the learned Subordinate Judge having correctly decided all the 
issues, we affirm his findings and decree and judgment and dismiss this appeal 
without costs. 

K.C. —— Appeal dismissed. 

IN THE HIGH COURT OF JUDICATURE AT MADRAS 


PRESENT :—Mnr. JusTice SUBBA Rao. 


Kurivalli Lingayya Setty .. Petitioner* 
v . 
Sitharam Agarwala alias Jahkadass Hariram alias Mammalal 
and another .. Respondents. 
Civil Procedure Code (V of 1908), sections 19 and 20 and Order 1, 1ule 3—Suit against defendant for 
recovery of amounts—Another defendant t ae collusion and fraud—Party limng outside Court’s limits 
of jurisdiction—Power of Court to implead ow far sustainable. 


_ Order 1, rule g, Civil Procedure Code, must be read along with the sections which confer juris- 
diction on Courts. Order 1 and Order 2, Civil Procedure Code, are conceived in the interests of 
parties for the expeditious disposal of suits and for preventing multiplicity of proceedings. It is not 
intended to override the express provisions prescribing the limits of the Court’s jurisdiction. It is, 
therefore, necessary that the said order should be read consistently with the sections prescribing rules 
pet EREA If s0 read, it follows that the rules which provide for joinder of parties and clubbing 

erent caùses of action can only apply to cases of defendant's residing within the jurisdiction of a 
particular Court and in respect of causes of action arising within its jurisdiction. : 
in a case where the plaintiff sued the first defendant for recovering certain amounts alleged 
to have been fraudulently got from himself and which were in deposit in Court and also impleaded 
the 2nd defendant alleging against him collusion and fraud with the 1st defendant in the matter of 
having withdrawn amounts in Court deposit, but the contention was raised that the second defendant 
was beyond the jurisdiction of the Court in which the suit was filed and therefore the suit against him 
would not stand, 

Held : That when admittedly, the second defendant was living outside the jurisdiction of the 
Court in which the suit was filed and no leave, as necessary under section 20 (b) of the Civil Procedure 
Code, having been obtained and when neither the entirt cause of action nor part of it arose within 
the jurisdiction of the Court of the suit and when section 19, Civil Procedure Code, could not be 
invoked for the reason that neither the wrong was done nor the defendant resided within the juris- 
diction of the Court where suit had been filed, the Court had no jurisdiction to entertain the suit 
against the second defendant. 


Bengal and North Western Railway Co., Lid. v. Sadaram Bhairodan, (1922) I.L.R. 49 Cal. 895 at page 
got and Dominion of India v. Gopala Chandra, A.I.R. 1948 Cal. 265 relied on. 

Petition under section 115 of Act V of 1908, praying that the High Court will 
be pleased to revise the order of the Court of the Subordinate Judge of Bellary, 
dated 2nd April, 1952 and passed in Original Suit No. 47 of 1951. 

C. A. Vaidyalingam, T. Venkatadri and K. Ramachandra Rao for Petitioner. 

N. Chandramouli for Respondents. 

The Court delivered the following 

Jupcment.—This is a revision against the order of Court of Subordinate Judge 
of Bellary striking out the second defendant on the ground that he was improperly 
joined as a party to the suit. 

The facts according to the plaintiff, that gave rise to the cause of action against 
the defendants, may be briefly stated. The plaintiff is a merchant doing business 
in dhal and other commodities at Adoni. The first defendant posing himself as a 
representative of Maheswari Mills Moria (Madhya Bharat) entered into a contract 
eee 

I. (1917) 34 M.L.J. 32. i 2. (1921) 41 M.L.J. 370. 
* Civil Revision Petition No. 847 of 1952. ‘ 28th April, 1954- 
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with him to sell 4 waggons of gram and dhal. At the time of the contract, he pro- 
duced forged licences and delivered a letter alleged to have been written by Mahes- 
wari Mills authorising him to collect the money from the purchasers in respect of the 
railway waggons for which railway receipts were to be delivered. Believing 
these representation, the plaintiff paid Rs. 7,000 to the first defendant and obtained 
an assignment of four documents styled as railway receipts covering these four 
waggons. The sum of Rs. 7,000 was paid in currency notes of Rs. 100 each by the 
plaintiff towards a portion of the sale price. The numbers were noted in the schedule 
to the plaint. The first defendant agreed to deliver the commodities and recover 
the balance of the purchase money. He passed a receipt for the amount of Rs. 7,000 
received by him. On the back of the receipt kept by the plaintiff, the numbers 
of notes were noted at that time. The first defendant also signed in the original 
and the duplicate of letter paper containing letter, head of the plaintiff’s firm agreeing 
to deliver the waggons contracted for on payment of money. After this transaction, 
the first defendant left the place. As the waggons were not sent in accordance 
with the terms of the contract and discovering the fraud done by the first defendant, 
the plaintiff filed a complaint before the Tenali Police who promised to investigate 
into the matter and take suitable action. Identical notes given by the plaintiff 
to the first defendant were seized and they were deposited in the First Class Magis- 
trate’s Court, Tenali. The first defendant was tried by the First Class Magistrate 
and was convicted and sentenced to undergo imprisonment for a period of two 
years. The Sub-Divisional Magistrate, Adoni, directed the amount of Rs. 7,000 
then found on the person of the first defendant and which belonged to the plaintiff 
should be returned to the plaintiff. At this stage, the second defendant filed O.S. 
No. 169 of 1949 on the file of the Court of the Subordinate Judge, Guntur, against 
the first defendant on the ground that a similar fraud was committed on him and 
for recovery of a sum of Rs. 10,000 and obtained an ex parte decree. In execution 
of the decree, the second defendant in collusion with the first defendant fraudulently 
attached the amount in deposit in the Magistrate’s Court and after the said amount 
was transferred to the credit of the suit filed by him, he drew out the same. On 
these allegations, the petitioner filed O.S. No. 47 of 1951 on the file of the Court of 
the Subordinate Judge, Bellary, for recovering the amounts from the defendants. 
Paragraph 14 shows that the cause of action of the suit arose at Adoni where the 
offence was committed and on subsequent dates. It will be seen from the aforesaid 
facts that so far as the first defendant is concerned, the cause of action admittedly 
arose within the jurisdiction of the Court of Bellary. But in regard to the second 
‘defendant, the cause of action arose within the jurisdiction of the Tenali Sub-Court 
and the second defendant also resides within the jurisdiction of the said Court. 
To put it differently neither the cause of action against the second defendant arose 
within the jurisdiction of the Bellary Sub-Court nor does the said defendant reside 
within its jurisdiction. The allegations in the plaint discloses that the second defen- 
dant was not a party to the fraud committed by the first defendant against the plain- 
tiff in so far as he entered into the contract receiving the money by making fraudulent 
misrepresentation. According to the plaintiff, the second defendant colluded with 
the first defendant only in receiving currency notes from the Magistrate’s Court 
towards his decree with the knowledge that those currency notes belonged to the 
plaintiff. 
Mr. Venkatadri, the learned counsel for the petitioner contended that under 
Order 1, rule 3 and Order 2, rule 3, Civil Procedure Code, the plaintiff is entitled 
to club the two causes of action against the two defendants as the right to relief 
` against the defendants arises out of the sarne act or transaction or series of acts or 


transactions and common questions of law and facts arose within the meaning 
of Order 1, rule 3. ae | ' 

It is true that the plaintiff, if his. contention be valid, would be entitled to 
recover the money from the second defendant., The suit was for recovery of certain 
currency notes given to the first defendant by reason of fraud practised on him which 
ultimately reached the hands of the second defendant by collusive act on the part 
of the first and seconds defendants. So considered, it may reasonably be held that 


> 
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the wording of Order 1, rule 3, is comprehensive enough to take in a case of this 
sort. But the more difficult question is whether either Order 1, rule 3 or Order 2, 
tule 3, Civil Procedure Code, will allow the plaintiff to implead in a suit a defendant 
„against whom the Court has no territorial jurisdiction on the ground that his right 
to relief against him arises out of the same act or a series of acts in respect of which 
.a right to relief arises against other defendants who are within the Court’s juris- 
. diction. 

This question is not covered by either of the aforesaid orders. It really falls 
ito be decided under sections#19 and 20, Civil Procedure Code. The said sections 
read :— 

“Section 19. Where a suit is for compensation for wrong done, to the person or to movable pro- 
perty, the wrong was done within the local limits of the jurisdiction of one Court and the defendant 
Teal 


or carries on business or personally work for gain within the local limits of the jurisdiction of 
„another Court, the suit may be instituted at the option of the plaintiff in either of the said Courts. 


Section 20. Subject to the limitations aforesaid, every suit shall be instituted in a Court within 
‘the local limits of whose jurisdiction 


(a) the defendant or each of the defendants where there are more than one, at the time, of the 
, commencement of the suit actually or voluntarily resides, or carries on business or personally works 
for gain, or , 
(b) any of the defendants where there are more than one, at the time of the commencement 
. of the suit, actually and voluntarily resides or carries on business or personally works for gain, provided 
that in such case either the leave of the Court is given, or the defendants who do not reside or carry 
on business or personally work for gain, as aforesaid, acquiesce in such institution ; or 


(c) the cause of action wholly or in part, arises ”. 


The second defendant admittedly resides outside the jurisdiction of the Bellary 
Sub-Court. No leave under clause (b) was given. Neither the entire cause of 
„action nor part of the cause of action against him arose within the jurisdiction of the 
Bellary Sub-Court. Nor section 19 could be invoked for the reason that neither 
the wrong was done nor the defendant resides within the jurisdiction of the Bellary 
‘Sub-Court. It is therefore clear that the Bellary Court had no jurisdiction to 
„entertain the suit against the second defendant. 


Order 1, rule 3, must be read alongwith the sections which confers jurisdiction 
‘on Courts. Order 1, and Order 2, Civil Procedure Code, are conceived in the 
interests of parties for the expeditious disposal of suits and for preventing multiplicity 
-of proceedings. It is not intended to override the express provisions prescribing 
the limits of the Court’s jurisdiction. It is, therefore, necessary that the said Order 
-should be read consistently with the sections prescribing rules for jurisdiction. If so 
read, it follows that the rules which provide for joinder of parties and clubbing 
different causes of action can only apply to the case of defendants residing within 
-the jurisdiction of a particular Court and in respect of causes of action arising 
-within its jurisdiction. 

A similar question arose in Bengal and North Western Railway Co., Lid. v. Sadaram 
_Bhairodan1 where Woodroffe and Richardson, JJ., held that Order 1, rule 3, of the 
Civil Procedure Code is a provision regulating the procedure (as distinguished from 
jurisdiction) of the Court and relates to joinder of defendants in a suit which is 
instituted in a proper forum, the Court having jurisdiction to try the suit against 
the defendants. | : 

' The facts there were: the suit was for recovery of the value of two bales of piece- 
goods alleged to have been delivered at Juggernath Ghat in Calcutta to the River 
Steam Navigation Co., Ltd., and the India General Steam Navigation and Railway 
.Co., Ltd., for carriage, despatch and delivery by transmission to Bhupatanhi, 
a station on the Bengal and North Western Railway. The Court admittedly 
had jurisdiction against the River Steam Navigation Co., Ltd. The question was 
-whether the suit was maintainable also against the Bengal and North Western 
‘Railway which is admittedly outside the jurisdiction of the Court. At page 901, 
the learned Judges make the following observatiofis : 





1. (1922) ILL.R. 49 Cal. 895. ° 
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“ The fallacy of the argument, it appears to me, lies in the use of the words ‘The Court has 
jurisdiction over the svit.’ Such jurisdiction as the Court has is over the suit as regards the Steamer 
Company. This does not give jurisdiction over the Railway Company and in my opinion Order 1, 
rule 3, has no bearing on the case. That rule of the Order is a provision which relates to a joinder 
of parties ; and it assumes the existence of a suit in a proper forum, the Court having jurisdiction to 
try the sut. If the Court has such jurisdiction, then Order 1, rule g, may come into play.” 

With great respect, I agree with the aforesaid observations. The same prin- 
ciple was accepted and followed by the Calcutta High Court in Dominion of India v. 
Gopala Chandra, It is unnecessary for me to consider the cases cited by the learned 
counsel for the petitioner as in all those cases, the defendants are within the terri- 
torial jurisdiction of the Court in which the suit is filed. 


I, therefore, agree with the learned Subordinate Judge, Bellary, that the Sub- 
Court Bellary, has no jurisdiction to entertain the suit against the second defendant 
and the order striking out the defendant is correct. The revision fails and is 
dismissed with costs. 

K.C. — Revision dismissed. 

IN THE HIGH COURT OF JUDICATURE AT MADRAS. 
PRESENT :—MR. Justice BALAKRISHNA AYYAR. 
K. Sengoda Mudaliar .. Petittoner.* 


Provincial Insolvency Act (V of 1920), sections 69 and 70—Jnsolvent not producing account books to Official 
Recsiver—Offence under section 69—Complaint to Magustrate—Whether recording of finding before complaint 


essential, 

‘Where a person was adjudged as an insolvent by Court but on a later petition by the creditor 
to renew the earlier order, the Ju under summary procedure, another order vacating 
the earlier order and directed the ial Receiver to administer the estate, but the insolvent did not 


produce the account books, on which there Was a cmminal complaint filed in a Magistrate’s Court 
under sections 69 and 70 of the Provincial Insolvency Act and the insolvent was convicted and sen- 
tenced ; on the question whether the procedure adopted was bad in that there was no recording of any 
proceeding to the effect that there was ground for enquiry into any offence referred to in section 69, 


Held, that the words of the order passed namely ‘send a complaint to a First Class Magistrate ” 
in the context was tantamount to a requisite finding. 


From the use of the verb ‘ may’ in section 70, it will be legitimate to say that the recording of a 
finding is only optional. 

Petition under sections 435 and 439 of the Code of Criminal Procedure, 1898, 
praying that the High Court will be pleased to revise the Judgment of the Addi- 
tional Sessions Judge of the Court of Session of the Coimbatore Division, dated 7th 
April, 1954 and passed in Criminal Appeal No. 193 of 1953, preferred against the 
Judgment of the Court of the Sub-Divisional Magistrate of Erode in C. C. No. IG 
of 1951. 


P. S. Katlasam for the Petitioner. 


R. Santanam for the Public Prosecutor (V. T. Rangaswami Ayyangar) on behalf 
of the State. 


The Court made the following 


ORDER.—In 1945 the petitioner filed I.P. No. 13 of 1945 in the Court of the 
Subordinate Judge of Coimbatore under section 74 of the Provincial Insolvency 
Act praying that he be adjudged an insolvent. On 26th September, 1945, an 
order to that effect was formally made. In January, 1946, a creditor filed a 
petition to review the earlier order adjudicating the petitioner under the summary 
procedure. After hearing the parties the learned Subordinate Judge passed an 
order Exhibit P-9 vacating the earlier order for the summary administration of the 
estate and directing the Official Receiver to administer the estate in the usual manner. 
The insolvent, however, did not produce his books of account before the Official 
Receiver. After the lapse of some considerable time a complaint was laid ïn the 
ÅM 

2. ALR. 1948 Cal. 265. 


*Cr.R.C. No. 471 of 1954- 


5th August, 1954. 
(Cr.R.P. No. 436 of £954). ne 
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Court of the First Class Magistrate of Erode by the Subordinate Judge under sections 
69 and 70 of the Provincial Insolvency Act. In due course the petitioner was con- 
victed and sentenced to undergo simple imprisonment for six months. His appeal 
to the learned District Judge having failed, he has come to this Court. 


Mr. Kailasam, the learned advocate for the petitioner, argued that the learned 
Subordinate Judge has not complied with the requirements of section 70 of the 
Provincial Insolvency Act and that by reason of his omission to do so, the entire 
proceedings are bad. Section 70 of the Provincial Insolvency Act is in these terms: 

‘ Where the Court is satisfied, after such preliminary inquiry, if any, as it thinks necessary, that 


there is ground for inquiring into any offence referred to in section 69, and appearing to have been 
committed by the insolvent, the Court may record a finding to that effect and make a complaint of, 
the offence in Wiens tees a Magistrate of the first class having jurisdiction, and sych Magistrate shall 
deal with such complaint in the manner laid down in the Code of Criminal Procedure, 1898 ”. 
Mr. Kailasam did not claim that a preliminary {enquiry on the part of the Court 
is obligatory ; that clearly is a matter in the discretion of the Gourt. The objection 
taken before me is that the learned Subordinate Judge before filing the complaint 
did not, in the language of the Act, record a finding to the effect “ that there is ground 
for inquiring into any offence referred to in section 69, and appearing to have been 
committed by the insolvent.” Now, this objection of Mr. Kailasam appears to 
me to be correct only in a very narrow and technical sense. What happened 
in the present case was this. The Official Receiver himself wanted to prosecute 
the insolvent and with that object he held a preliminary enquiry. He then found 
that he had no jurisdiction to make a complaint. So he made a report to the 
Subordinate Judge. The Subordinate Judge took exception to the procedure that 
had been adopted by the Official Receiver and referred the matter to the District 
Judge for orders. The District Judge replied stating the obvious legal position : 
“ Tt is the Insolvency Court which has to take necessary action under section 70 of the Provincial 
Insolvency Act.” 
When that letter was received by the Subordinate Judge, the office put up 
a note suggesting that no prosecution was necessary in view of the fact that a long 
interval of time had elapsed. The office note expressed a doubt whether a prose- 
cution launched after so many years would be successful. On that the learned 
Subordinate Judge passed an order which runs as follows : 


“The Official Receiver should have obtained the previous permission of this Court. He should 
avoid such irregularities in future. Send a complaint to the First Class Magistrate, Erode .”’ 


The last part of this order very definitely shows that the learned Subordinate 
Judge applied his mind to the question and decided that there was ground for 
enquiry into the offence which at that stage the insolvent appeared to have com- 
mitted. No doubt, all ground for argument could have been avoided if the learned 
Subordinate Judge had in so many words stated that there was ground for inquiring 
into the offence which the insolvent appeared to have committed. But in the 
context in which it was made the direction of the Subordinate Judge to send a 
complaint to the First Class Magistrate is tantamount to the requisite finding. 


One other observation I may make. I am by no means sure, regard being 
had to the language of section 70, that it is obligatory on the Court to record such 
a finding. If the section had read 

“ Where the Court is satisfied . . . . . + à 

to that effect may make a complaint of the offence in writing ss 
the Court would have been under an obligation to record a finding before laying 
a complaint. The words actually used are : “The Court may record a finding to 
that effect and make a complaint.” ‘The word ‘may’ applies both to ‘record’ 
and ‘ to make.’ On the ee of the statute, it would certainly be legitimate to say 
that the recording of a finding is optional. It is, however, unnecessary to pursue 
this matter further since, as I have already explained, the order passed by the learried 
Subordinate Judge is tantamount to the requisite finding. 

In the result, this petition is dismissed. 

K.C. ——— . Petition dismissed, 


. the Court after recording a finding 
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IN THE HIGH COURT OF JUDICATURE AT MADRAS. 
PRESENT :—Mr. JUSTICE SUMASUNDARAM. 


A. Veerabhadran Chettiar .. Petitioner” 
v. 
E. V. Ramaswami Naicker and others .. Respondents. 

Penal Code’ (XLV of 1860), sections 295 and 295-A—Gist of affence—Complaint—Sanction under- 
Criminal Procedure Code (V of 1898), section 196—Necessity for sanction—Breaking of a mud-image of Ganesa 
in public—tIniention to wound susceptibilities of a large section of public—How far an offence. 

i The ingredients of section 295, Indian Penal Code, are that a person must first destroy, damage- 
or defile any place of worship or any object held sacred by any class of persons ; secondly he must 
have the intention of thereby insulting the religion of any class of persons or the knowledge that any 
class of ons is likely to consider such destruction, damage or defilement as an insult to their reli-- 
gion. if one of the ingredients is not present, then the offence is not made out. ° f 
Where a mud-image of God Ganesa was broken purposely in public at a maidan and the com- 


plainant, a member of the Hindu community, filed a complaint against the accused for offences under- 
sections 295 and 295-A of the Indian Penal Code. 


Held, C) that as sanction of Government is necessary under section 196, Criminal Procedure 
Code, the offence under section 295-A could not be taken cognizance of by the magistrate. 
(2) The breaking of a mud-image will not come within the scope of words ‘ any object held. 

sacred by any class of persons ’. ry 

Following Queen Empress v. Imam Ali, (1887) I.L.R. 10 AIL. 150 and Romesh Chunder Sannyal v. 
Hiru Mondal (1890) I.L.R. 17 Cal. 852 (F.B:) it is clear that the word ‘ object’ has to be interpreted 
ejusdem generrs with a place of E The words ‘ any object held sacred by any class’, even 
otherwise, will apply only to idols inside the temple. Though the intention of the accused here might 
be to decry the feelings and wound the susceptibilities of a large section of people, still the intention 
alone 1s not sufficient unless it is carried out by an act which must fall within the scope of this section.. 
The dolls in a shop, though they may resemble several of the deities in the temple, cannot be held 
to be objects held sacred by any class of persons. 


Petition under sections 435 and 439 of the Code of Criminal Procedure, 1898, 
praying the High Court to revise the order of the Court of Session of Tiruchirapalli 
Division, dated 12th January, 1954 and made in Crl.R.P. No. 17 of 1953, 
presented to revise the order of the Court of the First Additional First Class Magis- 
trate of Tiruchirapalli, dated’ 26th May, 1953 and made in C.C. No. 134 of 1953. 


K. S. Ramamurthy for Petitioner. : 
K. Narayanaswamy Mudaliar for Respondents. 
The Public Prosecutor (V. T. Rangaswami Ayyangar) for the State. 


The Court made the following 


Orver.—This is a revision against the order of the Sessions Judge of Tiruchi- 
rapallj division refusing to order further enquiry in a case in which the First 
Additional First Class Magistrate of Tiruchirapalli dismissed the complaint under 
section 203 of the Criminal Procedure Code. 


A complaint was laid by the petitioner herein against the respondents for offences 
under sections 295 and 295-A of the Indian Penal Code. The complaint is that 
the 1st accused broke the mud-image of Ganesa in public at the Town Hall Maidan 
on 27th May, 1953, at 5-30 p.m. So far as the offence under section 295-A is con- 
cerned, sanction of the T is necessary under section 196, Criminal Proce- 
dure Code, and as no such sanction was obtained, the trial Court was perfectly 
justified in stating that he could not take cognizance of that offence. . 


As regards the offence under section 295, Indian Penal Code, what is stated by 
the trial Court is that the mud figure of Ganesa alleged to have been broken by ac- 
cused I was not an object held scared or worshipped by any class of persons, that 
simply because it resembled the God Ganesa held in veneration by a section. it 
could not become an object held sacred, that even Ganesa idol abandoned by the 
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* Cr.R C. No. 267 of 19 13th October, 1954. 
(Cr.R.P. No. 249 of ao . 
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people as unworthy of worship loses its sanctity and it is no longer an object held 
sacred by anybody, since such given up idols are found in several places of 
defilement. It further observed that it is not an offence if a person breaks any 
such abandoned idol and that therefore the breaking of the mud figure of 
Ganesa does not amount to an offence under section 295, Indian Penal Code. 
The 2nd and grd respondents are said to have abetted the ist respondent. The 
question is whether on the facts stated above an offence under section 295, 
Indian Penal Code, has been made out. Section 295, Indian .Penal Code, reads 
as follows : 

“ Whoever destroys, damages or defiles any place of worship or any object held sacred by any 
class of persons with the intention of thereby insulting the religion of any class of persons or with the 
knowledge that any class of ons is likely to consider such destruction, damage or defilement as an 
insult to their religion, shall be punished with imprisonment of either description for a term which may 
extend to two years or with fine or with both.” 

The ingredients of the section are that a person must first destroy, damage or defile 
any place of worship or any object kid scared by any class of persons : secondly 
he must have the intention of thereby insulting the religion of any class of persons 
or the knowledge that any class of persons is likely to consider such destruction,, 
damage or defilement as an insult to their religion. If one of the ingredients is 
not present, then the offence is not made out. What was broken in public was a 
mud-image of God Ganesa. Will the destruction of this mud-image come within 
the scope of ‘any object held: sacred by any class of persons’? I think not.. 
In dealing with the interpretation of the above words in section 295, Indian. 
Penal Code, Edge, C.J., has observed in Queen Empress v. Imam Alit, as follows : | 


“If I were to apply the usual principle of construction to this section, I should come to the con- 
clusion that it was intended that the ‘ object’ should be one ejusdem generis with a ‘ place of worship ’ 
that is, some inanimate object such as an idol, etc.” 


In that case they were dealing with the killing of a cow by a Muhammadan and 
they held that the cow was not an object. These observations were concurred by 
the other Judges of the Full Bench and they were approved in Romesh Chunder Sann- 
yal v. Hiru Mondal?. At page 859 it was observed as follows : 
“T think that by the word ‘object’ the Legislature meant something, ejusdem generis with a 
lace of worship, such as an idol or a picture which was the subject of litigation in Gossamee Sree Greed- 
eejes v. Ramanlolljes Gossamee*,” 


In the above case they were dealing with a dedicated bull, and it is clear from the 
observations in the above two cases that the word ‘ object’ has to be interpreted 
cjusdem generis with a place of worship. Interpreted like that, it would mean 
that the section would apply only to cases where an idol in a temple is sought to be- 
detroyed, damaged, or defiled. The words ‘any object held sacred by-any class. 
of persons’ even otherwise will apply only to idols in a temple or when they are- 
carried out in processions on festival occasions. The ‘object held scared’ will 
mean only the idols inside the temple and when they are taken out in processions 
on festival occasions. In such circumstances as in the present case the breaking is 
of nothing more than a doll taken from the shop. Though the intention of the 
respondents may be to decry the feelings and wound the susceptibilities of a large 
section of the people, still the intention alone is not sufficient unless it is carried out 
by an act which must fall within the scope of this section. ‘The dolls in the shop, 
though they may resemble several of the deities in the temple, cannot be held to be 
objects held sacred by any class of persons. In modern society there are several 
images of the deities in the drawing rooms of several houses. It cannot for a moment 
be suggested that these images are objects held sacred. These have got to be dis- 
tinguished from the objects held sacred, which can only be when they are duly 
installed in a temple and from which they are subsequently taken out in procession 
on festival occasions. What was broken: adore ty the respondents.is nothing 





t1 , 1 = 
.L.R. 10 All. 150 (F.B.). ' ° g, (1889) L.R. 36 LA. 197: LL.R. 17 
I ry 7 Cal. 852. Cat 3. P z A N F 


pe 
eS 
2 
$= 
a 
ae 


370 THE MADRAS LAW JOURNAL REPORTS. [1955 


more than a doll taken either from a shop or made for the occasion, and, it cannot 
by any means be called an object held sacred. The offence is not made out and the 
dismissal is therefore justified. I may observe that though this' is not an offence 
it is certainly imprudent and inconsiderate on the part of the respondents to have done 
a thing like this in public. I would like to adopt the observations of Mahmood, Ja 
in Queen Empress v. Imam Ali}, and say that it is difficult for any one to conceive 
that the gentlemanly feelings of any person belonging to the better classes of the 
community to which the accused belong would ever permit the doing of an act in 
violation of considerations suggested by the religious feelings and prejudices of 
those members of the community to which the accused themselves belong. An act 
like this beyond producing certain amount of prejudice against the doer does not 
serve any useful purpose. 


The petition is dismissed. 
K.C. S Petition dismissed, 
IN THE HIGH COURT OF JUDICATURE AT MADRAS. 


PRESENT :—Mnr. P. V. RAJAMANNAR, Chief Justice AND MR. Justiaz RAJAGOPALA 
AYYANGAR, 


Perumal Chetti .. Apfpellant*® 
D 


The Province of Madras represented by the Collector of 
Chingleput and as representative of all the creditors 
of the 2nd defendant and others .. Respondents. 


J 

Hindu Law—Debts—Father—Doctrins of pious obligation—Avyavaharika debt—What ts—Court-fee 
ordered to be paid by a person acting as the next friend of a minor in a suit filed in forma pauperis— Sit 
unconnected with the family—If amounts to a ‘ danda? or fine. 

What exactly the term ‘ Vyavaharika’ connoted is difficult'to say. It is doubtful if that term 
had a precise and definite meaning even in the days of the Smritis. It is like ‘just and convenient’, 
“reasonable and prudent’ and so on and the expression is as elastic and indefinite as the expression 
“reasonable restrictions’ in Article 19 of the Constitution. The expression ‘ Avyavaharika ’ has 
been translated as ‘ repugnant to good morals’, ‘improper’, ‘not lawful’, ‘usual’ or‘ customary °’. 
“Vyvaharika’ is a word which has more than one meaning. It has a reference to the ideal of good 
conduct according to the notions prevailing at the material time. 


But any debt which a father ought not to have strictly contracted is not necessarily an Avy avaha- 
rika debt. ‘To constitute a debt Avyavaharika there should be an element of moral turpitude involved 
in the debt. 


Where a person instituted or prosecuted a suit in forma pauperis on behalf of another person (as the 
next friend ofa minor) who is not related to him as a son or a father or brother and the suit is dismissed 
with an order that the Court-fee should be paid by the next friend, the liability to pay the Court-fee 
is not in the nature of a ‘danda” or ‘fine’. The conception of Court-fees at the present day is radi- 
cally different fron the ‘ danda °? which was imposed on parties to a litigation in the days of the Smritis, 

of Court-fee is now a fiscal measure and it is not in the nature of a punishment. There is no 
si ity between the different kinds of ‘ danda ’ imposed on the parties to a litigation in the days of 
Smritis and the Court-fee at present levied on a plaint. Hence che liability of a father is not neces- 
sarily an Avyavaharika debt from which the son could escape liakjlity. 


Ramiengar v. Secretary of Stats, (1909) 20 M.L.J. 89, Prayag Sahu v. Kasi Sahu, (1910) 11 C.L.J. 599 
and Lakshminarasimhamurthi v. Venkata Jogi Somayajulu, (1939) 2 M.L.J. 499, referred to. 
Texts discussed. 


Appeal under clause 15 of the Letters Patent against the Judgment and Decree 
of the Honourable Mr. Justice Raghava Rao, dated 2oth March, 1951 and passed 
in S.A. No. 1851 of 1947 preferred to the High Court against the Decree of the Court 
of the Subordinate Judge of Chingleput in A.S. No. 300 of 1946 (O.S. No. 419 of 
1944, District Munsif’s Court, Chingleput). i 

K. V. Venkatasubramania Ayyar, C. A. Vaidyalingam and K. Subramaniam for Appel- 
lants. s 


The Assistant Government, Pleader (K. Vesraswami) for Respondent. 





. 1. (1887) I.L.R. 10 All. 150 (F.B.). 
* L.P, Appeal No. 173 of 1951. 2gth October, 1954. 
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The Judgment of the Court was delivered by 

Rajamannar, C. J.—This appeal under the Letters Patent against the judgment 
of Raghava Rao, J., in S.A. No. 1851 of 1947, arises out of a suit brought by the 
Province of Madras in the Court of the District Munsif of Chingleput to set aside 
an order passed by the Court of the Subordinate Judge of Chingleput on a claim 
petition in the following circumstances; certain minors represented by their mother as 
next friend brought a suit in forma pauperis in the Court of the Subordinate Judge 
of Chingleput for the partition of alleged family properties against the father and 
‘grandfather of the minors and others. (The* statement in the judgment of the 
learned Judge that the suit was brought by the second defendant as the next friend 
is not accurate). Pending the suit, the mother died, and the second defendant 
in the present suit was appointed next friend in her place. The suit (O.S. No. 72 
of 1940) was not heard and disposed of on gth August, 1940. When the case was 
called, the 2nd defendant, the next friend was not present, and the pleader appearing 
for the plaintiffs in that suit reported no instructions, and the suit was dismissed. 
The learned Subordinate Judge, after directing the plaintiffs to pay the costs of the 
defendants, ordered the next friend, 2z.¢., the 2nd defendant, to pay Government 
Rs. 1,792-7-0 being the Court-fee payable on the plaint, as the suit had been insti- 
tuted in forma pauperis. In execution of the decree for payment of the Court-fee 
the Government attached the family properties of the 1st and 2nd defendants, the 
ast defendant being the son of the 2nd defendant. The 1st defendant preferred 
a claim under Order 21, rule 58, Civil Procedure Code, by an application, E.A. 
No. 148 of 1943, alleging that the defendants had become doded by a deed of 
partition, dated 20th October, 1941, at which certain properties were allotted to the 
shares of the two defendants severally and that the properties which had been 
attached were not liable to be proceeded against for the realisation of the Court-fee. 
The 1st defendant also alleged that he was not liable for the debt of the father, as it 
was not binding on him in law. The learned Subordinate Judge of Chingleput 
overruled the contention of the rst defendant that the debt was not binding on him 
but allowed the claim petition on the ground that there had been a partition between 
the 1st defendant and his father. It is to set aside this order of the learned Subordi- 
nate Judge that the Government filed the present suit. The Government alleged 
that the partition relied upon by the ist defendant was a sham and colourable 
‘transaction not intended to be acted upon and was a mere blind to screen the 
properties, if possible, from the creditors of the 2nd defendant. The 2nd defendant 
remained ex parie. ‘The 1st defendant pleaded that the partition was bona fide 
and denied that it was fraudulent as alleged by the Government, and further stated 
that the Court-fee due to the Government was not a debt valid and binding on him, 
under Hindu Law. The 3rd defendant, who had purchased the suit properties 
from the 1st defendant, adopted the written statement of the 1st defendant 


The learned District Munsif who tried the suit held that the partition was 
sham and nominal, but held that the 1st defendant was not bound to pay the Court- 
fee ordered to be paid by the 2nd defendant, as it was in the nature of a fine, to 
which the doctrine of pious obligation did not extend. He, however, rejected the 
contention on behalf of the rst defendant that the debt was avyavaharika. In 
the result he passed a decree setting aside the order on the claim petition as regards 
the properties set out in Schedule B to the plaint, which the 1st defendant had claimed 
as having been allotted to his share at the partition and declared that the plaintiff’s 
right to proceed against the undivided share of the father, the 2nd defendant 
in all the joint family properties shall remain unaffected and that the rst defendant’s 
undivided share shall not be liable to be proceeded against in execution of the 
decree for payment of the Court-fee due to the Government. There were two 
appeals against this decree, one by the 3rd defendant, and the other by the Province 
-of Madras. ‘The learned Subordinate Judge also held that the partition was sham 
and nominal and that the obligation arising out of the decree in O.S. No. 72 of 1940, 
was in the nature of a fine or penalty and the son’s share could not be proceeded 
against in enforcement of the-same.--He substantially confirmed the decree of the 
dower Court, except for a slight modification consequent on the fact that properties 


47 
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in Schedule A had already been sold away. Thereupon, the Government preferred 
a second appeal to this Court, which came up before Raghava Rao, J. The learned 
Judge allowed the appeal and dismissed the cross-objection which had been pre- 
ferred by the 3rd defendant. Before the learned Judge, very properly, the con- 
current finding of the Courts below that the partition was sham and nominal was 
accepted. But the learned Judge, differing from the Courts below, held that 
the obligation to pay Court-fees under the decree in O.S. No. 72 of 1940 was not in 
the nature of a fine, nor was it an avyavaharika debt and the ist defendant’s share 
was also liable to be proceeded against. The learned Judge, however, granted 
leave to appeal and the grd defendant is the appellant before us. 


Two questions of law were raised before us by Mr. Venkatasubramanta Ayyar, 
learned counsel for the appellant, viz., (1) that the liability of the 2nd defendant 
to pay the Court-fee under the decree in O.S. No. 72 of 1940 was in the nature 
of a danda, which the son was not liable to pay under Hindu Law, and (2) that in 
any event the liability would fall within the category of avyavaharika debts, which 
also the son was not bound to pay. 

On the above two questions the relevant texts are :— 

“ A son has not to pay in this world his father’s debt incurred for spirituous liquor, for gratifi- 
cation of lust or in bling, nor a fine (danda or what remains unpaid of a toll, nor shall he make 
good idle gifts.” (Yagnavaltya, 11, 47). 

“ A son shall not be made to pay a debt incurred for spirituous liquor, for idle gifts, for promise 
made wnder the influence of love or wrath or for suretyship, nor ce of fine Gab or toll).’” 
Brishaspati, XI 39). - 

‘© The son has not to pay a fine (danda) or balance of a fine or a tax (or toll) or its balance, nor a 
debt which is not vyavahanka ” (Usanas as cited by Mitakshara). 

On the first question there is only one decided authority of this Court in Rami- 
engar V. Secretary of State’. But before we refer to this decision, we thay deal briefly 
with the general contention of learned counsel for the appellant that Court-fee pay- 
able by a party to the Government is in the nature of a danda. In support of this 
contention, learned counsel relied upon passages from the Smritis and the Commen- 
taries thereon, which referred to the imposition of danda on parties to litigation and 
sought to equate such exactions or impositions to the levy of Court-fee. We have 
carefully gone through the texts, and we have no hesitation in saying that the 
conception of Court-fees at the present day is radically different from the danda 
which was imposed on parties, to a litigation in the days of the Smritis, Court-fee 
now is levied under the provisions of a statute which is primarily fiscal in its nature. 
Court-fee is payable at the time of the institution of the suit by the plaintiff. Under 
the law at present, the primary liability to pe] Court-fee is always on the plaintiff. 
Whatever the theory underlying the levy of Court-fee may be, one thing appears to 
us to be quite clear, namely, that it is not in the nature of a punishment. The 
Court-fee is levied from the plaintiff long before the claim is adjudicated. It is. 
levied on plaintiffs who succeed eventually and who fail. An exception is made to 
the rule that Court-fee should be paid simultaneously with the filing of the plaint 
in the case of a plaintiff who is a pauper. Even in this case, the liability is there = 
but the collection of the fee is postponed till the final disposal of the suit. 


The system of levy of Court-fee as it now obtains did not certainly prevail in 
the days of the Smritis. No fee was insisted upon at the time of the filing of the 
plaint. After the final disposal of the case, a successful plaintiff was liable to pay 
five per cent. on his claim to the king as bhriti or compensation. ‘This payment 
does resemble Court-fees to a certain extent. But surely this is not in the 
nature of danda. There are numerous other provisions for collection of varying 
amounts from the plaintiff and the defendant which are called danda and are un- 
doubtedly in the nature of fines or penalties. We shall give a few instances. When 
the debtor denied the fact of the debt altogether, and the creditor succeeded in 
establishing it, the debtor had to pay the amount decreed to the creditor, and 
an equal amount to the kingsas danda fine. If the plaintiff turned out to be a 
false claimant, he had to pay to the King a fine danda twice as much as the amount 
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claimed by him. “(Yagnavalkya, II, 11). Manu mentions a milder penalty. 
(Manu VIII, 139). The imposition of danda seems to have extended even to the 
conduct of the parties before the final adjudication. Kautilya says that if the 
defendant is not ready with his defence within the time allowed by Court, he may 
be punished with fine (danda ranging from 3 to 12 panas (Kautilya, III, I) Vide 
Kane’s “‘History of Dharma Sastras,”’ Vol. III, pages 294-6 and S. Varadachariar’s 
“Hindu Judicial System,” page 140 et seq.). It is obvious that there is no similarity . 
between the different kinds of danda imposed on the parties in the days of the 
Smritis and the Court-fee at present levied on a plaint. The learned Judges of the 
Calcutta High Court took a view similar to what we are now taking in Prayag 
Sahu v. ‘Kast Sahul. It was contended in that case that the costs directed to be 
paid by a Mitakshara father who had failed to substantiate a claim made to some 
property was in the nature of a danda. After referring to some of the provisions 
in the Smritis to which we have.referred above, the learned Judges hold that costs 
awarded against a defeated litigant could not be danda or fine within the meaning 
of the texts. 


Mr. Venkatasubramania Ayyar next contended that whatever may be the 
nature of the Court-fee leviable by the Government from the plaintiff in ordinary 
cases, in special cases where a person other than the plaintiff is made liable to pay 
the CGourt-fee because of his misconduct, the liability is penal in nature, and there- 
fore, would fall within the category of danda mentioned by the text-writers. Accord- 
ing to him, the direction by the Court that the and defendant as next friend should. 
pay the Court-fee was by way of punishment. He referred us in this connection 
to the following part of Order 33, rule 11 :— 

“ Where the Court finds that the suit has been instituted unreasonably or improperly by a next 


friend on behalf of a minor wa on a cause of action which accrued during the minority of such 
plaintiff, the Court may order the next friend to personally pay the Court-fee.” 


In the first place, in this case we are not in a position to know why exactly the 
Court directed the next friend to pay the Court-fee personally. The only material 
document on this point is the decree in O.S. No. 72 of 1940 which is of no assistance 
as it merely orders the next friend to pay the Court-fee. If the suit was dismissed 
for default, it is extravagant to presume that the Court found that the suit had been 
instituted unreasonably or improperly. Indeed, the Court had no opportunity 
of going into the merits at all. In the second place, the provision would not strictly 
apply to the 2nd defendant. The suit had not been instituted by the 2nd defendant, 
it had been instituted by the mother of the minors, and it was only on her death 
that the 2nd defendant was appointed by the Court to act as the next friend and 
all that he did was to continue to be on record as next friend. He appears to have 
applied for leave to withdraw the suit, but he was not permitted to do so. On the 
day when the suit was called, he was not present and he had not instructed his 
pleader. On these facts, it is impossible to bring the case within the provision 
contained in Order 33, rule 11 of the Code. Whether the Court, apart 
from this provision could or could not have directed the next friend to personally 
pay the Court-fee is not for us to determine in this case. All that we can say is that 
it is not evident that the Court directed the 2nd defendant as next friend to personally 
pay the Court-fee because in the opinion of the Court, the suit had been instituted 
unreasonably or improperly by him. 


In this view, the decision in Ramtengar v. Secretary of State? can have no appli- 
cation. There a Hindu father brought a suit in forma pauperis as next friend of one 
of his sons to establish an alleged adoption of that son into another family and to 
recover possession of property on that footing. The alleged adoption was found 
to be false. The suit was dismissed and the father was directed to pay the costs 
due to Government. The reason why he was made lialfle was that he had been 
guilty of “ what was certainly an immoral act in bringing a suit which he must have 
known to be false’. The learned Judges observed :*-: 
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“ The liability to pay the costs was clearly imposed as a penalty for his misconduct and the debt 

thus incurred ıs tainted with immorality and the sons are not bound to pay : Again under Hindu 
Law, among debts which sons are not bound to pay are fines (see Mayne’s “ Hindu Law,” 7th 
‘dition, page 389) and in this case the liability imposed upon the ap t’s father may also be 
regarded as in the nature ef a fine.” 
It is clear that in that case the father as next friend was made liable for the 
Court-fee because he had set up a false case, a case false to his knowledge, as no 
adoption could have taken place without his knowledge and concurrence. In the 
case before us, it cannot be said that the 2nd defendant, had been directed to per- 
sonally pay the Court-fee on a similar ground. We agree with the learned Judge, 
Raghava Rao, J., that the obligation of the and defendant to pay the Court-fee was 
not an obligation to pay a fine, within the meaning of the Smriti texts. 


The next question which falls for decision is whether the 2nd defendant’s lia- 
bility to pay the Court-fee is in the nature of a debt which is not vyavaharika. 
What exactly that term connoted, it is difficult to say. We have our doubts if that 
term had a precise and definite meaning even in the days of the Smritis. It is like 
<“ just and convenient ”, “ reasonable and prudent’, “ justice, equity, and good 
conscience.” To give the latest example, it is an expression as elastic and indefinite 
‘as the expression “‘ reasonable restrictions” in Article 19 of our Constitution. Cole- 
brooke translated the expression avyavaharika as ‘“‘ repugnant to good morals ”. 
‘There have been other translations, like “improper ”, and “ not lawful, usual 
vor customary ’”’. Wyavahara,is a word which has more than one meaning. But 
we agree with Mr. Venkatasubramania Ayyar that the word has a reference to the 
ideal of good conduct according to the notions prevailing at the material time. But 
“we are unable to hold that any debt which the father ought not to have strictly 
«contracted is necessarily a debt which is Avyavaharika. ‘There should be an element 
of moral turpitude involved in the debt. It is only then that it could be called 
avyavaharika. The Privy Council in Hemraj v. Khem Chand! have observed that 
“‘the translation of the term avyavaharika as given by Colebrooke makes the nearest 
approach to the true conception of the term as used in the Smriti text, and may 
well be taken to represent its correct meaning,” and that the term does not admit 
of a more precise definition. We have been referred by counsel to the decisions 
in Durbar Khachar v. Khachar Harsu*, Chhakuri Mahton v. Ganga Prasad®, Muthammal 
v. Stvakamt Ammal+, Gouindprasad v. Raghunathprasad’ and Toshanpal Singh v. District 
„Judge of Agra®. We do not think it necessary to discuss all these decisions, as we 
are clear that the and defendant’s liability to pay the Court-fee would not be an 
avyavaharika debt, whatever meaning be given to that term and whatever test 
be employed to determine whether a debt falls within that class. On the meagre 
evidence in this case, it certainly cannot be said that the 2nd defendant was straying 
from the correct path of dharma in acting as next friend for the minor plaintiffs 
in O.S. No. 72 of 1940. Itis too late in the day to apply the rule of Narada that a 
person who institutes a suit on behalf of a person who is not related to him as a son 
.or a father or brother should be punished. It may be commendable in certain 
cases to act as the next friend of minors who may not have any assistance. In the 
-present case, the 2nd defendant himself did not institute the suit. All that he did 
‘was to step in as next friend when the original next friend, namely, the mother 
of the minors, died. For some reason or other which is not known, he was evidently 
unable to prosecute the suit, and it was dismissed for default. The Court very 
‘likely did not wish to mulct the minors with the Court-fee, inasmuch as the suit was 
not tried but was dismissed for default of appearance of the next friend. But we 
fail to see anything illegal or immaral or dishonest in the conduct of the 2nd defen- 
-dant in having incurred this liability. Mr. Venkatasubramania Ayyar conceded 
that the conception of Dharma and Nyaya changes, and the.term avyavaharika 
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has to be applied to a particular case from the standpoint of notions of Dharma 
and Nyaya prevailing at the time of the dispute. There can be no doubt that 
judged by present notions the 2nd defendant’s liability was in no way inconsistent 
with right conduct. It suffices to refer once more to Ramiengar v. Secretary of State! 
where the learned Judges considered that the conduct of the father who incurred 
liability to pay Court-fee to the Government was immoral (vide also Lakshminarasimha- 
murti v. Venkata Jogi Somayajulu® where the father was made liable to pay the costs 
of the suit personally for having set up a forged will). We have nothing like 
that in the case before us, we agree with Raghava Rao, J., that the 1st defendant 
eannot on any ground escape liability to be proceeded against in respect of his shart 
rea family property for the Court-fee directed to be paid by his father, the 2nd 
defendant. 


The appeal fails and is dismissed with costs. 
R.M, na Appeal dismissed. 
[FULL BENCH.] 
IN THE HIGH COURT OF JUDICATURE AT MADRAS. 


- Present :—MR. JUSTICE RAJAGOPALAN, Mr, Justice BALAKRISHNA AYYAR 
AND Mr. JusTICE RAJAGOPALA AYYANGAR, 


In the matter of the Contempt of Courts Act and in the matter of the rule for 
contempt issued against Mr. Hayles and Govind Swaminadhan, Counsel for Hayles.*. 


Contempt of Court—Constilution of India, Article 215—Powers of summary punishment under—High Court 
Judge appointed as an Industrial Tribunal—If has powers of summary punishment for contempt of the Trnbunal— 
Comment on proceedings of such Tribunal savouring of contempt—lf constitutes contempt of the High Court or con- 
tempt of the Industrial Tribunal. 

Industrial Tribunal becoming functus officio—If could still take proceedings in contempt—Principle under- 
lying punishment for contempi—High Court Fudge entrusted wih functions other than judiwial—lf in actual service 
during the performance of such functions—Constitution of India, Schedule Il, para 11 (b) (¢)—Effect of. 

Power of superior Court to punish contempt of inferior courts and tribunals—Nature and exisnt. of ths inherent 
power—Pninciples governing exercise of power. 

Industrial Tribunal—Nature of —If a Court. 


High Court—If could punish contempt of an Industrial Tribunal—Industrial Disputes (Appellate Tribunal) 
Act (XLVI of 1950), Section 30—Effect. i ; 


If a Judge of a High Court discharges statutory functions as an Industrial Tribunal, but th 
functions are not those of the High Court of which he is a Judge, such a Judge though a Judge of a 
Court of Record within the meaning of Article 215 of the Constitution of India, cannot punish any 
person for contempt of the tribunal because it is not a contempt of the High Court as such, but only 
a contempt of that Judge in relation to the statutory functions he discharges, which statutory functions 
are independent of the jurisdiction vested in the High Court. 


The adjudication of industrial disputes under the Industrial Disputes Act, 1947, is not within 
the jurisdiction of the High Court as such. ‘That jurisdiction is only conferred on the special statutory 
tribunals created by that Act. The proceedings before the tribunal are not proceedings of the 
High Court, even though the tribunal is a single-member one consisting of = dures ch the h Court. 
Even if it is a judicial or quasi-judicial work that a Ju of a High Court undertakes, if that work 
is unconnected with the jurisdiction of the High Court, fact that he holds the office of a Judge of 
that High Court cannot make that a work of the High Court and within its jurisdiction. 


It is not the office that the member constituting the tribunal holds that makes every act of his 
during his tenure of office as a Judge of a High Court an act done or even edyto be done in the 
exercise of the jurisdiction of that High Court. It is therefore difficult to hold that a judge of a Hi 
Court, who acted not even in aid of the High Court, but exercised a jurisdiction independent of the 
High Court, could punish as a High Court contempt not of the High Court but of the Industrial 
Tribunal of which he was the sole member. 


The definition of ‘ actual service’ in clause 11 (b) (i) of Schedule IT, of the Constitution of India, 
envisages the possibility of a Judge of a High Court being entrusted with functions other than judicial 
and quasi-judicial functions. This is not intended to confer any juri$diction of the High Court in 
relation to the performance of such other functions as a judge of the High Court may, at the request 
of the President of the Union, undertake to discharge. ° j 
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While it is settled law that an industrial tribunal is itself a quasi-judicial tribumal and its functions 
are judicial, they are the judicial functions of the tribunal and not of a High Court even if a Judge of that 
High Court constituted the industrial tnbunal. The appointment of a judge of a High Court to an 
industrial tribunal under section 7 of the Industrial Disputes Act would not alter the status of the 
industrial tribunal or equate it with the High Court itself. 


Sree Minakshi Mills, Ltd. v. State of Madras, (1951) 2 M.L.J. 382 ; Labour Relations Board of Saskat- 
chewan v. John East Iron Works, Lid., A.I.R. (1949) P .C. 129 ; State of Madras v. C. P. Sarathy, (1 53) 
rare : (1953) S.C.J. 39 : (1953) 1 M.L.J. 212 (S.C.) ; Bharat Bank, Lad. v. Employees of Bharat 
Bank i (1950) S.G.R. 459 ; Ex parte Van , (1844) 1 Phillips Rep. 445: 41 E.R. 701; M 
beads (1873) LR. 7 C.L. 242 ; Colonial Bank of Australia v. Wallan, (1874) LR 5 A.C. (P.G.) 417 
err to. 


Goonesinha v. Hon. O. L. D. Krestor, L.R. (1945) A.C. 63 : (1945) 2 M.L.J. 324: (1945) F.L.J. 
oe National Telephone Co., Lid. v. Postmaster-General, L.R. (1913) A.C. 545 3 National Sewing 

ead Co.. Lid. v. James Chadwick and Brothers, Ltd., (1953) S.C.R. 1028 : (1953) S.C.J. 509 : (1953) 
2 M.L.J. 215 (S.C.), distinguished. 


King v. Clement, (1821) 106 E.R. 918; Ex parte Fernandez, (1861) 142 E.R. 349; Dale's Case, (1881 
L.R. 6O B. 376; Queen v. Lefroy, (1873) L.R. 8 Q.B.D. 134; In re Johnson, (1887) L.R. 20 Q.B.D. 
referred and distinguished. 


When a Judge of a High Court is appointed as a Chairman or sole member of an Industrial 
Tribunal under the Industrial Disputes Act, he has not the powers of a Judge of that High Court to 
punish persons for contempt of the Industrial Tribunal under Article 215 of the Constitution of India, 


Neither section 15 of the High Courts Act, 1861, nor section 107 of the Government of India Act, 
1915, nor Article 227 of the Constitution of India specifically vests in the High Court power to punish 
contempt of the Courts and Tribunals Subordinate to it. Nor is there any statutory recognition in 
these enactments of such a power. 


Halsbury Vol. 7, section 36; King v. Davies, L.R. (1906) 1 K.B. 32; Rex v. “ Daily Mail’ Farns- 
worth, Ex parte, L.R. (1921) 2 K.B. 733 ; Waryam Singh v. Amarnath, 1954) S.C.J. 290 referred. 


While Article 227 of the Constitution, which corresponds to the former provisions of secti 
of the High Courts Act, 1861 and section 107 of the Government of India Act, igt 5, extends Tean 
of superintendence of the High Courts over tribunals also it does not itself vest in the High Court an 
power to punish contempt of subordinate Courts and Tribunals. The inherent power of the Hi 
C to punish contempt of such Courts and Tribunals is not however touched by Article 227 of 
ustitution. 


In re Venkata Rao, (1911) 21 MLL.J. 832 (F.B.) followed. 


e 


But in its ultimate analysis, contempt of Court is contempt of the authority of the i 

State exercised through its Courts duly constituted for Ad arauan of pe It is E 
Parliament of India, which exercises the sovereign authority of the State over this portion of the 
legislative field, to provide specifically for the exercise of the power of the sovereign State to punish 
contempts of any specified classes of Courts or tribunals. The High Court is bound to respect such 
lepton sah tae and it cannot invoke its inherent power to punish contempts in such cases to the 
extent that the requisite power has been conferred on an independent statutory tribunal. 


The Industrial Disputes (Appellate Tribunal) Act (XLVIII of 1950 cificall i 
punishment of contempt of Industral Tribunals and vests that ae en, i 
section 30 (1) and (2) of that Act. No doubt that Act does not purport to deal with or affect the 
inherent jurisdiction of the High Court to punish contempts of inferior tribunals, which stems from the 


of Industrial ‘Tribunals, the High Court should not thereafter invoke its inherent jurisdiction 
any contempt of such tribunals, even assuming that such power exists, 


The assumption and the exercise of the power b the superior Courts to punish contempt of inferi 
courts and tribugals 13 based on the recognition of the fact that the sabordiaae tribunal ia. eee 
to protect itself. When such a tribunal can protect itself or when any other sta sion i 


It is well settled that when a statute specificall provides for the exercise of a power by a named 


authority, the ambit and locagion of that power is thereafter to be t withi imi : 
by that statute itself without aber recourse to any common law ead ce the limits prescribed 


King v. Davies, L.R. (1906) 1° K.B. 32 ; Helmore v. Smith, (1886) L.R. 35 Ch.D ; Attorney- 
ay ve Final Hoel, L.R. (1920) A.C. 508; B. AI Rela v. cae of Make, 
1952) S.C.R. 425 : (19 C.J. 137 : (1 M.L.J. GC.) ; . Brahma : 
eg gers 425 ` (952 37 : (1952) 1 „J. 736 (S.C.) ; State v. Br Prakash, A.I.R. 
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An Industrial Tribunal constituted under the Industrial Disputes Act, 1947,is nota Court. 
Quaere :—Whether the Contempt of Courts Act XXXII of 1952 applies to tribunals which are not 
Courts ? 


It is not correct to say that there could be no contempt of Court punishable as such when the 
Court or Tribunals, in relation to the proceedings in which the contempt was committed, has ceased 
to exist. The true concept of contempt of Court, contemplates a continuity of administration of 
justice which hasto be protected from attack. That the tribunal was an ad hoc one makes no 
difference. The power of a Court over a cause has no relevance to and does not determine its powers 
to deal with a contempt of itself. 


Rule, dated 6th April, 1954, issue against Mr. Hayles, Editor of “ The Mail ” 
calling upon him to explain whether the portion of the Editorial of the “‘ Mail ” 
of the 5th April, 1954 (extracted in the said rule) related to the Industrial Tribunals 
(The Hon’ble Mr. Justice Mack’s) adjudication of the dispute between concerns 
of the Amalgamations, Ltd. (including “ The Mail”) and their workers, and if 
that be the case to show cause why action should not be taken against him (Mr. 
Hayles) for such criticism in contempt of the said Tribunal, etc. 


A. C. Muthanna for Hayles in Contempt Application, No. 5 of 1954. 


K. Bhashyam, T.°R. Srinivasan and S. Obul Reddi for S. Govind Swaminathan in. 
Contempt Application No. 6 of 1954. 


The Advocate-General (V. K. Thiruvenkatachari) and the Public Prosecutor 
{V. T. Rangaswami Ayyangar) as amicus curtae. 


The Judgment of the Court was delivered by 


Rajagopalan, 7.—On 4th September, 1953, the Government of Madras, in the 
exercise of powers vested in it under section 7 (i) of the Industrial Disputes Act 
(Act XIV of 1947), constituted a Special Industrial Tribunal to adjudicate the 
industrial disputes between the managements and workers of the Amalgamations 
Ltd., Madras, and its allied concerns, and appointed Mr. Justice Mack of the 
Madras High Court as the sole member of that Tribunal. The Tribunal gave 
its award on 8th February, 1954. By its order, dated 12th February, 1954, the 
Government of Madras directed the publication of that award, and the award 
was published in the Fort St. George Gazette on 17th February, 1954. Under section 
17-A of the Industrial Disputes Act, 1947, that award became enforceable on the 
ses of 30 days from the date of its publication. Section 20 (3) of that Act pro- 
vides : 

“ Proceedings before a Tribunal shall be deemed to have commenced on the date of the reference 


of a dispute for adjudication and such proceedings shall be deemed to have concluded on the date on 
which the award becomes enforceable under section 17-A.”’. 


With reference to a publication in “ The Mail” on 5th April, 1954, Mr. Justice 
Mack issued a notice to Mr. Hayles, the Editor of “The Mail,” on 6th Apri, 
1954, which runs 


. 


c PROZEEDINGS OF THE Hox’sLe Me. Tosriag MAOK, INDUSTRIAL TRIBUNAL, MADRAS. 
Dated 6th April, 1954. 


Subject.—Dispute between workers and managements of Amalgamations Limited, Madras, and 
ats branches in the State. 


Reference.—** The Mail” editorial with caption “ He is right” in the edition of “The Mail” 
of the 5th of April, 1954. 


A rule is issued against the Editor of “The Mail”, Madras, to appear before the Tribunal, 
who adjudicated the dispute between the concerns of Amalgamations Limited (including ‘ The 
Mail”) and their workers, on Wednesday, the 14th April, 1954, sitting in the 4th Court at 10-45 A.M. 
and explain whether the portion of the Editorial in “The kihil ” of the 5th April extracted infra 
related to the Tribunal’s adjudication of this dispute, and, if this be the case, to show cause why 
action should not be taken against the Editor of ‘‘ The Mail” for such criticism in contempt of 
the Tribunal by 2 party to the dispute : . 
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* Occasionally, as happened recently in Madras, an adjudicator assumes that his task is to bring 
about some sort of mutual toleration in an industrial establishment, so he proceeds to seek evidence 
and opportunities that will assist him in his own conception of the sort of settlement he, thinks. 
desirable. In the end some sort of peace is patched up but it cannot endure. Neither side is satisfied 
and a‘new dispute begins brewing immediately the Tribunal has announced its finding however 
pacificatory the language thereof may be’. 

(Sd.) E. E. Mack, 


Industrial Tribunal. 


To the Editor, ‘“ The Mail’, Mount Road, Madras. 

Copy to: 

1. The Chairman, Amalgamations Limited, Mount Road, Madras. 

2. The Secretary, Simpson & Group Companies Workers’ Union, Mount, Road, Madras.” 


In response to this notice, Mr. Hayles appeared before Mr. Justice Mack on 
14th April, 1954, with Sri Govind Swaminathan as counsel. A written statement 
was filed that day on behalf of Mr. Hayles which ran : 


“ Statement of Mr. A. A. Hayles, Editor of ‘Madras Mail.’ 


I, A. A. Ha Director of Associated Publishers (Madras), Ltd., and Editor of ‘ The Mail’, 
state ine 


1. I have not committed contempt of any authority. I state with respect that the Hon’ble 
Mr. Justice Mack has no jurisdiction whatever to issue this rule and therefore it is illegal and. 
incompetent. 


2. The Hon’ble Mr. Justice Mack was constituted as a Tribunal by G.O. Ms. No. 4016 Deve- 
lopment, dated 4th September, 1953, to adjudicate on disputes between the workers and Manage- 
ments of various industrial concerns including ‘The Mail’. The said Tribunal delivered its award 
based on an agreement in respect of all the concerns on 8th February, 1954 and the award was 
published by G.O. Ms. No. 343, dated rath February, 1954. After the date of the delivery of the 
award or at the latest after the publication of the award, the Special Industrial Tribunal has ceased 
to exist and no person can claim to represent such Tribunal. 

_ 3. Since the Special Industrial Tribunal does not exist, no individual can claim to represent 
it or take action on its behalf, 

4. An Industrial Tribunal, whether special or otherwise only derives its powers under statute 
—the Industrial Disputes Act, 1947. The powers of an Industrial Tribunal to deal with contempt 
are provided for in section 11 (8) of the Act. Apart from this clause, there is no other provision: 


whereby an Industrial Tribunal can take action for contempt. Clause 11 (8) does not apply to 
the facts stated in the Rule. 


5. For the above mentioned and other reasons, I most respectfully state that I am not pre- 
Roe x furnish any explanation that may be called for and pray that this Rule be discharged 
with. 


Madras, ; (Sd) A.A, Hayles.” 
14th April, 1954. 


„The note recorded by Mr. Justice Mack on what happened next on 14th 
April, 1954. was : 

“Mr. Govind Swaminathan for Mr. Hayles declines to any question of law before me 
on the ground that I am functus officio as Industrial Tribunal. He also contends that I have there- 
fore no Jurisdiction even to make a report to the High Court for action under the Contempt of Courts 


Act. He is not even prepared to admit or deny that the passage extracted in the rule relates to my 
adjudication of the dispute between the concerns of Amalgamations Limited and its workers. 


Further orders on this rule reserved. 
(Sd.) E. E. Mac, 
J 14—4—1954." 
On 21st April, 1954, Mr. Justice Mack ordered the issue of a notice to Sri 
Govind Swaminathdn in the following terms : 


“ Proceedings of the Hon’ble Mr. Justice Mack, Industrial Tribunal, Madras, Wednesday 
the 21st April, 1954. . 
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Subject—Disputes between workers and managements of Amalgamations Limited, Madras, 
and its branches in the State. 


Reference.— The Mail” editorial with caption ‘‘ He is mght” in the edition of ‘‘ The Mail ” 
of the 5th April, 1954. 

Sri S. Govind Swaminathan appeared on the 14th of April, 1954, as counsel for the Editor 
of “ The Mail” Mr. Hayles, who was asked to show cause on a rule issued why action should 
not be taken against him for criticism in contempt of the Tribunal who adjudicated the dispute. A 
rule is also issued against SriS. Govind Swaminathan as counsel to show cause on Thursday, 
the 22nd April, 1954, at 10-45 A.M. why action should not be taken against him for ex facis 
contempt of Court in that when challenging Mr. Justice Mack’s jurisdiction to punish summarily 
for contempt as Industrial Tribunal, despite Article 215 of the Constitution, he flatly declined to 
address any argument to the Court on the matter of jurisdiction though asked to do so and 
furthermore refused to answer any question arising on the rule issued to Mr. Hayles, though 
appearing for him as counsel. 

j (Sd.) E. E. Mack 
Judge, High Court. 
: 21st April, 1954. 
To 
Sri S. Govind Swaminathan, 
j State Prosecutor, 
‘ High Court, Madras. 


Subsequent to the issue of this notice, the rule issued to Mr. Hayles was num- 
bered as Contempt Application No. 5 of 1954 and that issued to Sri S. Govind 
Swaminathan as Contempt Application No. 6 of 1954. 


It may not be necessary for our present purposes to set out the course of proceed- 
ings between 22nd April, 1954 and 3rd May, 1954, with reference to the rules issued 
by Mr. Justice Mack to Mr. Hayles and Sri Govind Swaminathan. On 3rd May, 
1954, our learned brother, Mack, J., pronounced his order of reference to a Full 
Bench wherein he recorded : 


eS... I would refer the two rules I have issued with my finding on jurisdiction 
to my Lord Chief Justice for placement before a Full Bench.” 


Thus, under the terms of the reference, the whole matter in relation to the two rules 
was referred to a Full Bench. To dispose of that reference, which was placed before 
us under the orders of my Lord the Chief Justice, we formulated the following ques- 
tions as those that arose for determination on the reference :— 


“1, Is the reference to the Full Bench competent ? 


2. When a Judge of a High Court is appointed as a Tribunal under the Industrial Disputes 
Act, has he all the powers a High Court Judge to punish persons for contempt under 
Article 215 of the Constitution ? . 


` 


g. With reference to notice, dated 21st April, 1954, issued to Sri S. Govind Swaminathan, which 
is the subject of Contempt Application No. 6 of 1954, nad the learned Judge, E. E. Mack, J., juris- 
diction to issue this notice as a Judge of this Court ? 


4. Has any prima facie case of contempt been made to justify the issue of a notice:— 
(a) in respect of the matter stated in the notice, dated 6th April, 1954, 
(b) in respect of the matter stated in the notice, dated 21st April, 1954 P” 


Question 2.—The answer to this question should, we think, help to clear the 
ground to a considerable extent before we consider the other three questions. 


— 


Though the fourth of the questions formulated by us specifically raises the issue, 
' whether a prima facie case of contempt has been made out"against (1) Mr. Hayles and 
(2) Sri Govind Swaminathan, we propose at this stage to assume without deciding 
that question, that with reference to what was published in “ The Mail,” dated 
5th April, 1954, Mr. Hayles was prima facie guilty of contempt, and with reference to 
what happened before Mr. Justice Mack on 14th April, 1954, Sri Govind Swami- 


48 
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nathan was prima facie guilty of contempt. We feel that the question of jurisdiction, 
‘which arises for our determination under question 2 can well be discussed and 
decided on this assumption without at this stage answering the fourth question. 


N 


In his order of reference Mack, J., recorded his finding that as a Judge of this 
Court, he had jurisdiction to punish (1) Mr. Hayles and (2) Sri Govind Swami- 
nathan for contempt of Court. With all respect we owe to our learned brother 
Mack, J., we have to consider the question of jurisdiction afresh. 


We have assumed for purposes of determining the question of jurisdiction that 
the publication made by Mr. Hayles on 5th April, 1954 and the conduct of Sri 
Govind Swaminathan on 14th April, 1954, prima facie constituted contempt. 
“The next question is, did either or both constitute contempt of the High Court, or did 
either or both constitute contempt of the Industrial Tribunal, the sole member of which 
was a learned Judge of this Court ? 


Ex-facie, the publication of 5th April, 1954, made by Mr. Hayles, which is the 
subject-matter of the rule issued to him, it can only be in contempt of the proceedings 
of the Industrial Tribunal to which the passage referred. Here again we are assum- 
ing for the present that that passage referred to the proceedings before the Industrial 
Tribunal of which Mr. Justice Mack was the sole member. That has yet te be 
proved, and we are not deciding the question, whether that passage referred to the 
proceedings before that Tribunal. The passage complained of certainly did not 
refer to any proceedings of the High Court of Madras. 


The notice dated 6th April, 1954 directed Mr. Hayles, 


Pig eae wis to appear be ore the Tribunal........ to show cause why action should not be taken 
PETER for such criticism in contempt of the Tribunal.......... mi 


It is no doubt true that our learned brother Mack, J., was all along of the view 
that it was contempt of the High Court, though the passage complained of referred 
to the proceedings before the Industrial Tribunal. With all respect to the learned 
Judge, we are unable to agree with him. Whether the High Court has power to 
punish for contempt in this case is a question distinct from, whether it amounts 
prima facie to contempt of the High Court. In our opinion, the offending passage 
published by Mr. Hayles could only refer to the proceedings of the Industrial 

“Tribunal. 


The notice issued to Sri Govind Swaminathan (Contempt Application No. 6 of 

1954) arose out of the proceedings instituted by the issue of the rule to Mr. Hayles. 
The rule issued to Mr. Hayles to appear before the Industrial Tribunal on 14th April, 
1954, was in relation to an alleged contempt of that Tribunal, and the proceedings 
on 14th April, 1954, were in pursuance of that notice to appear before that Indus- 
trial Tribunal. No doubt, all along, the respondents (Mr. Hayles and Sri 
‘Govind Swaminathan) contended that that Industrial Tribunal was functus officio 
long before 6th April, 1954. We reserve for discussion at a later stage the soundness 
‘or otherwise of the contention, that there could be no contempt of an Industrial 
‘Tribunal which had ceased to function as an Industrial Tribunal. To answer the 
limited question, whether the contempt alleged to have been committed by Sri Govind 
Swaminathan was of the High Court or of the Industrial Tribunal, a decision on the 
‘question, whether the Industrial Tribunal itself was functus officio on 21st April, 
1954, may not be very material. If the test of provenance were to apply, and in 
‘our Opinion it should, the proceedings on 14th April, 1954, before Mr. Justice Mack, 
which were the basis of the rule issued by him to Sri Govind Swaminathan on 21st 
April, 1954, were before the Industrial Tribunal before which Mr. Hayles had 
been asked to appear by the notice, dated 6th April, 1954, and before which 
Mr. Hayles and his counsel, Sri Govind Swaminathan, appeared. The terms 
of the notice issued by our learned brother Mack, J., to Sri Govind Swami- 
‘nathan were ° 
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€ to show cause........ why action should not be taken against him for ex-facis contempt 
of Court in that when challenging Mr. Justice Mack’s j irisdiction to punish su ily for contempt 
as Industrial Tribunal despite Arucle 215 of the Constitution...... = 


That itself even without reference to the terms of the notice issued on 6th 
April, 1954, makes it clear in our opinion that the proceedings on 14th April, 
1954, were in an enquiry into the alleged contempt ofthe Industrial Tribunal. 


In our opinion the contempt with which Mr. Hayles was charged and the 
contempt with which Sri Govind Swaminathan was charged were both in relation 
to the proceedings before the Industrial Tribunal, of which, no doubt, a learned 
Judge of this Court had been the sole member. ' 


The next question is, did they constitute contempt of the High Court, or at 
least did they also, in addition to being contempt of the Industrial Tribunal, con- 
stitute contempt of the High Court, i.e., did the fact that a Judge of this Court 
adjudicated the industrial disputes as a duly constituted Industrial ‘Tribunal, make 
the contempt complained of, contempt of the High Gourt? 


It should be fairly clear that adjudication of industrial disputes under the 
Industrial Disputes Act, 1947, is not within the jurisdiction of the High Court as 
such. That jurisdiction is only conferred on the special statutory tribunals created 
by that Act. Section 10 of the Industrial Disputes Act read with section 7 makes 
that clear. So it was not in the exercise of the jurisdiction of the High Court of 
Madras that the learned Judge discharged his functions as an Industrial Tribunal 
duly constituted under section 7 (i) of the Industrial Disputes Act. It was not 
the office as a Judge of this High Court that our learned brother, Mack, J., held 
at the time of his appointment under section 7 (i) of the Act, that conferred juris- 
diction on him as Industrial Tribunal. That jurisdiction could only be traced to 
and founded on section 7 (i) of the Industrial Disputes Act. That, as we pointed 
out before, did not confer any jurisdiction on the High Court as such. It should 
follow that the proceedings before the learned Judge, who constituted the Industrial 
Tribunal, were not proceedings-of the High Court, of which he was no doubt a Judge. 
It is not the office he holds that makes every act of his during his tenure of office 
as a Judge of the High Court, an act done or even purported to be done in the 
exercise of the jurisdiction of that High Court. 


The expression “ actual service” of a Judge of a High Court has been defined 
in paragraph 11 (b) (i) of the Second Schedule to the Constitution : 

‘© ¢ Actual service’ includes—(1) time spent by a Judge on duty as a Judge or in the perfor- 
mance of such other functions as he may at the request of the President undertake to discharge ; ” 
That definition envisages the possibility of a Judge of a High Court being entrusted 
with functions other than judicial and quasi-judicial functions. Quite obviously 
that definition was not intended to confer any jurisdiction on the High Court in 
relation to the performance of such other functions as a Judge of that High Court . 
may, at the request of the President, undertake to discharge. In the definition of 
“ actual service ”? of a Judge of a High Court, no distinction is drawn between the 
various classes of “ such other functions ” as a Judge may, at the request of the Presi- 
dent, undertake to discharge, that is, between judicial functions, quasi-judicial 
functions and functions other than judicial and quasi-judicial functions. Even 
if it is judicial or quasi-judicial work that a Judge of a High Court undertakes, if 
that work is unconnected with the jurisdiction of the High Court, the fact that he 
holds the office of a Judge of that High Court cannot make that a work of that High 
Court and within its jurisdiction. 

It was contended before us that the Industrial Tribunal was not a “ Court” 
and that the work it did was not judicial work eitheẹ» The nature of the proceed- 
ings before an Industrial Tribunal and an adjudication by such a Tribunal has come 
up for consideration in the past before the Courts. In Sree*Meenaksht Mills, Ltd. v. 
State of Madras1, the learned Chief Justice referred with approval to the 
SE kA, E E EEE 
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observations of the Privy Council in Labour Relations Board of Saskatchewan v. John 
East Iron Works, Lid. 


“ The jurisdiction of the Board (Labour Relations Board) . . . . is not invoked by the~ 
employee for the enforcement of his contractual rights ; those, whatever they may be, he can assert 
elsewhere. But his reinstatement which the terms of his contract of employment might not by 
themselves justify, is the means by which labour practices regarded as unfair are frustrated and 
the policy of collective bargaining as a road to industrial peace is secured, It is in the light of 
se areas of industriak relations that the question to be determined by the Board must 

e viewed,” 
The learned Chief Justice himself observed : 


“Many, if not all, of the so-called disputes between employers and em loyees in industrial 
concerns are not founded on contractual rights and obligations, but on considerations outside strict 
legal rights and obligations...... The ultimate decisions of such Tribunals have to be determined 
aa caplet by the application of legal principles to ascertained facts, but by considerations of 
po cy 278 


In State of Madras v. C. P. Sarathy*, Patanjali Sastri, C.J., observed : 


** The adjudication by the Tribunal is only an alternative form of settlement of the disputes 
on a fair and just basis having d to the prevailing conditions in the industry and is by no means 
analogous to what an bira or has to do in determining ordinary civil disputes according to the 
legal rights ef the parties.” 4 

The decision in Bharat Bank, Ltd. v. Employees of Bharat Bank, Lid.*, was earlier 
in point of time, and the principles laid down there were referred to in Sree Meenakshi 
Mills, Lid. v. State of Madras* and State of Madras v. C. P. Sarathy*, The question 
that arose for determination in the Bharat Bank case*, was whether an Industrial 
Tribunal constituted under the Industrial Disputes Act was a Court within the 
meaning of Article 136 of the Constitution. The majority of the Supreme Court 
held that the functions and duties of the Industrial Tribunal constituted under the 
Industrial Disputes Act, 1947, are very much like those of a body discharging 
judicial functions, although it is not a Court. At page 461 Kania, C.J., observed : 

“ In my opinion, the functions and duties of the Industrial Tribunal are very much like those 
of a body dis ing judicial functions, although it is nota Court . . . . . While the powers 
of the Industrial Tribunal in some respects are different from those of an ordinary Civil Court and 
it has jurisdiction and powers to give reliefs which a Civil Court administering the law of the land 
(for instance, ordering reinstatement of a workman) does not possess in the discharge of its duties it is 
essentially working as a judicial body.” 

The view expressed by Fazl Ali, J., at page 463, was : 


“ Now there can be no doubt that the Industrial Tribunal has, to use a well-known ression 
* all the trappings of a Court’ and performs functions which cannot but be regarded as judicial.” 


Mahajan, J. (as he then was) observed at pages 481-482 : 


“It is no doubt true that by reason of the nature of the dispute that they have to adjudicate, 
the law gives them wider powers than are ed by ordinary Courts of law, but powers of such 
a nature do not affect the question that they are exercising judicial power . . . . . That 
circumstance does not make them anything else but tribunals exercising judicial power of the State, 
. though in a degree different from the ordinary Courts and to an extent which is also different from that 
enjoyed by an ordinary Court of law. They may rightly be described as quasi-judicial bodies because 
they are out of the hierarchy, of the ordinary judicial system but that circumstances cannot affect the 
question of their being within the ambit of article 136.” 

Thus while the Industrial Tribunal is itself a quasi-judicial Tribunal, its functions 
are judicial. But they are judicial functions of the Tribunal and not of the High 
Court, even if a Judge of that High Court constituted the Industrial Tribunal. 


Even apart from the, plain language of section 7 of the Industrial Disputes Act, 
1947, the anomalies that one can envisage should bear an interpretation of that 
section by which the jurisdiction of an Industrial Tribunal, the sole member of 
which is a Judge of a High Court, is equated to the jurisdiction of the High Court 
of which he is a Judge. Suppose a Tribunal is constituted under section 7 (i) 
of the Act consisting of a Judge of a High Court as the Chairman, a District Judge 
and an industrialist. Merely because the Chairman of such a Tribunal is a Judge . 





1. A.LR. 1949 P.C. 129. 3. cen S.C.R. 459. 
2. (1953) 1 M.L.J.212: (1953) S.C.J. 39: 4. (1951) 2 M.L.J. 382. 
1953) S.G.R. 334 (S.C). 
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of the High Court, the whole Tribunal does not become part of that High Court, 
and the jurisdiction vested in such a Tribunal does not merge in, or constitute an 
extension of the jurisdiction of that High Court. Nor obviously can it be an exten- 
sion of the jurisdiction of a District Court, the Judge of which is the other member 
of the Tribunal. The industrialist member, of course, is not by himself a Court. 
The Tribunal itself is not a Court. The jurisdiction of such a Tribunal 
could not be that of a High Ceurt while at the same time being that of a District 
Court and also of no Court at all. That was why we stated earlier, it is not the 
office which the member of a Tribunal held before his appointment to an Industrial 
Tribunal that can confer jurisdiction on the Tribunal, and the appointment of a 
Judge of a High Court either as Chairman or as the sole member of a Tribunal 
constituted under section 7 of the Industrial Disputes Act cannot by itself enlarge 
the jurisdiction of that High Court. 


l In Ex parte Van Sandau1, Mr. Van Sandau was the solicitor on one side and 
Messrs. Turner and Hensman, on the other. Mr. Van Sandau, dissatisfied with 
a decision of the Court of Review wrote, printed and published a libel upon 
the Court of Review, upon the eminent Judge of that Court, and upon Messrs. 
Turner and Hensman with respect,to this matter. Mr. Van Sandau was 
committed for contempt. He afterwards apologised and he was discharged. The 
Lord Chancellor observed : 

“ The next point urged was that the Court of Review possessed no authority to commit for 
contempt. But by the Act 5 & 6 W. 4 G. 29, S. 25, itis declared that the Court of Review shall 
be a Court of Record, and ear have, use and exercise all the powers, rights and privileges of a 
Court of Record, as fully to all intents and purposes as the same are used by any of His Majesty’s 
Courts of law at Westminster; and the Court is in terms authorised to commit for contempt. But 
a distinction was taken. It was said that, under this clause, a judge sitting alone cannot commit 
fora contempt. This requires some tion, The Court originally consisted of four judges ; 
the number was afterwards reduced to , and certain powers were given to them sitting as the 
Court of Review; but the Judges might also sit alone in performing the other duties prescribed by 
the Act. When, therefore, the Act says that a judge or commissioner sitting alone shall not commit 
for a contempt, it obviously means a judge sitting not as a Court of Review, but acting as a judge 
in the exercise of the other duties prescribed by the statute. By a subsequent Act, power is given 
to a single judge to constitute the Court of Review ; but the godec so sitting as the Gourt of 
Review does not come within the exception as to commitments for contempt, which relates only 
to a aingi judge sitting in his individual character for the purposes already stated, and not as the 
Court of Review. The objeetion originates in a misapprehension of the meaning of the Act of 
Parliament and is obviously unfounded.” 


The Act itself, which conferred on the Court of Review powers of a Court of Record, 
which include the power to punish contempt of itself differentiated between the powers 
of a Judge of that Court as the Court of Review and the statutory powers he could 
exercise but not as the Court of Review. For contempt of proceedings before such a 
Judge, when he did not sit as a Court of Review, he had no power to punish as a 
Court of Review. A subsequent enactment gave power to a single judge of the 
Court to constitute the Court of Review, and he had the power to punish contempt 
of proceedings before such a Court as a duly constituted Court of Review. Whether 
the statutory powers be given by the same Act or by different Acts should make 
little difference to the application of the principles enunciated in Van Sandau’s case?. 
If a Judge of a High Court discharges statutory functions as an Industrial Tribunal, 
but those functions are not those of the High Court of which he is a Judge, such a 
Judge, though a Judge of a Court of Record within the meaning of Article 215 of 
the Constitution, cannot punish for contempt, because it is not a contempt of the 
High Court as such, but only a contempt of that Judge in relation to the statutory 
functions he discharges, which statutory functions are independent of the jurisdic- 
tion vested in the High Court. 


In Macartney v. Corry?, the facts were : During “the pendency of an Election 
Petition before the Court of Common Pleas in Irgland, Mr. Garson, the proprietor 





id ° 
1. (1844) 1 Phillips’s Reports 445: 41 E.R. 2. (1873) Ir.R. 7 Common Law 242. 
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of a newspaper, published in his journal a series of articles which were calculated 
to interfere with the due course of justice, intended to prejudice the public mind 
against the petitioner, to prevent witnesses affording him their evidence, to deter 
him from prosecuting his petition, and if he abandoned it, to deter any other qualified 
person from becoming petitioner in his stead. An application was made to the 
Judge in Chamber to punish Carson, the proprietor of the newspaper, for con- 
tempt. The learned Judge held that the publications were contempt of the Court 
of Common Pleas, and he also held that the Judge on the rota, sitting in Chamber, 
had no jurisdiction to commit for the contempt. At page 246 the learned Judge 
observed : 
“The Election Petition is a cause ding in the Court of Common Pleas, and it is not until 
the trial commences before the Election Judge that the full jurisdiction of the Court comes into oper- 
ation. It is true that the petition in question became attached to me as Senior Judge on the rota before 
whom it was eventually to be tried, and that I had authority to entertain motions and make orders 
for carrying out the proceedings preliminary to the trial. I had such authority under the Statute 
and General Orders of the Election Judge, but until the trial commences I would act not as an inde- 
pendent Court, but in aid of the Court of Common Pleas. This application for an attachment is 
collateral to the cause, and the contempt was a contempt of the Court of Common Pleas, to be dealt 
with properly by that Court, and not by me.” 


The learned Judge left it open to the petitioner to renew the motion in the Court 
of Common Pleas, if he should think fit. Ifa Judge of the Court of Common Pleas 
acted, not as that Court, but acted only in aid of that Court, and therefore had no 
power to punish for contempt of the Court of Common Pleas, it is a difficult to 
hold that a Judge of a High Court, who acted not even in aid of the High Court, 
but exercised a jurisdiction independent of the High Court, could punish, as a High 
Court, contempt not of the High Court but of the Industrial Tribunal of which 
that learned Judge was the sole member. 


In the Colonial Bank of Australasia v. Willan1, the Privy Council had to-consider 
the position of the Court of Mines of Victoria in relation to the Supreme Court 
of that State. The Court of Mines was first created by the Statute of 1857, which 
was subsequently replaced by the Mining Statute of 1865. The Statute of 1865 

created a Chief Judge of the Court of Mines, who was to be one of the Judges of 
the Supreme Court, and statutory provision was made for appeals to the Chief Judge 
against the decisions of the other Judges of the Court of Mines. Section 244 of 
the Mining Statute of 1865 provided that no proceedings under that Act should be 
removed or removable into the Supreme Court save and except as “ hereinbefore 
provided ”. Their Lordships of the Privy Council held that in relation to the 
Supreme Court, the Courts of Mines stood on the footing of inferior Courts. ‘Their 
Lordships further held that the power of the Supreme Court to issue a certiorari to 
the Court of Mines in respect of any proceeding under the Mining Statute of 1865 
had been taken away by that Statute. But their Lordships also held at page 442 : 

“It is, however, scarcely necessary to observe that the effect of this is not absolutely to deprive the 
Supreme Court of its power to issue a writ of certiorari to bring up the proceedings of the inferior Court, 
but to control and limit its action on such wnt. There are numerous cases in the books which esta- 
blish that, notwithstanding the private clause in a statute, the Court of Queen’s Bench will grant a 
certiorari ; but some of those authorities establish, and none are inconsistent with the proposition, that 


in any such case that court will not quash the order removed, except upon the ground either of a 
men An defect of jurisdiction in the tribunal that made it, or of manıfest fraud in the party procuring 
it.” 


That one of the Judges of the Supreme Court was a member of the Court of 
Mines, the Chief Judge of that Court, in no way altered the status of the Court of Mines 
as an inferior Court. The Judge of the Supreme Court, who was appointed also a 
Judge of the Court of Mines, did not carry with him all the jurisdiction and powers 
of the Supreme Court when he discharged his statutory functions as the Chief 
Judge of the Court of Mines. The application of the principle laid down in that 
case to the facts before us should show that the appointment of a Judge of the High 
Court to an Industrial Tribunal under section 7 of the Industrial Disputes Act would 
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el the status of the Industrial Tribunal or equate it with the High Court 
itself. 


Considerable reliance was placed on the decision of the Privy Council in Goone- 
sinha v. Hon. O. L. de Kretser!. In that case one of the Judges of the Supreme Court 
of Ceylon was appointed the Election Judge to enquire into an election dispute 
under the Ceylon (State Council Elections) Order-in-Council, 1931. Tha main 
question that arose for decision in that case and in the appeal before the Privy 
Coucnil related to the power of the Supreme Court of Ceylon to issue a writ of 
certiorari directed to the Election Judge or Court. Their Lordships of the Privy 
Council, after examining the relevant provisions of the Order-in-Council observed 
at page 67: 

“While the Ordinance constituting the Supreme Court does not confer on it original, but only 
appellate, jurisdiction in civil cases, their Lordships are of opinion that cognizance of election petitions 
is a special jurisdiction conferred on the Supreme Court by the Order-in-Council and that is abun- 
dantly clear from the provisions to which they have referred.” 


Their Lordships also referred to the well-established principle, that a superior Court 
would not issue a writ of certiorari to another superior Court, and that an Election 
Judge constituted a superior Court. But it was not on that ground that the ulti- 
mate decision was rested. Their Lordships observed : 

“ But their Lordships are of opinion that the true view is that cognizance of these petitions is 


an extension of, or addition to, the ordinary jurisdiction of the Supreme Court, and consequently 
certiorari cannot be granted to bring up any order made in the exercise of that jurisdiction.” 


It was another aspect of this\problem that was decided by the Supreme Court 
in National Sewing Thread Co., Lid. v. James Chadwick and Bros., Lid.*, where the 
learned Judges quoted with approval the rule laid down by Viscount Haldane, L.C., 
in National Telephone Co., Lid. v. Posimaster-General®, and observed : 


“ The rule is well settled that when a statute directs that an appeal shall lie to a Court already 
established, then that appeal must be regulated by the practice and procedure of that Court.” 


As we have already pointed out, adjudication of an industrial dispute under the 
Industrial Disputes Act, 1947, cannot be viewed as an extension of, or addition to 
the ordinary jurisdiction of the High Court of Madras. The decision in Goone- 
sinha’s caset, in no way supports the proposition, that if a Judge of a High Court is 
appointed the sole member of an Industrial Tribunal under section 7 of the Indus- 
trial Disputes Act, the jurisdiction he exercises as Industrial Tribunal is the jurisdic- 
tion of the High Court itself. : 


We shall deal at less length with some of the other cases cited before us, because 
they do not bear directly on the limited question of jurisdiction, which we are consi~ 
dering at this stage. ~ 


In The King v. Clement’, it was not a question of jurisdiction to unish con- 
tempt that was raised or decided, but the legality of the order of Lord Chief Justice 
Abbot sitting as Court of General Jail Delivery. 


In Ex parte Fernandez, what was held was that a Court of Assize was a superior 
Court, and that the Judge had jurisdiction to commit for contempt. 


In Dale's case 8 one of the points for decision was the position of Lord Penzance 
as official principal of the Arches Court of Canterbury and his power to punish con- 
tempt for disobedience of his orders. Lord Coleridge, C.J., observed at page 403 = 


“Lord Penzance was made by 37 and 38 Vict. c. 85 as ecclesiastical judge in an ecclesiastical 
Court ; there was a cause cognizable before him ; there was a person duly cited ; there was a lawful 
order made with which that person was required to comply ; that person refused to pay obedience 
to mach lawful order. It seems to follow that by the plam and qrect enactment of 53 Geo. 3, this 
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significavit it properly issued. I think this would have been so if Lord Penzance had remained only 
judge of the Provincial Court of Canterbury; it is nonetheless so according to the view I have already 
expressed, because since the passing of the Act the events contemplated in the 7th section have hap- 
pened and he has become official principal of the Court of Arches.” 


Earlier at page 400 the learned Chief Justice pointed out : 


“ Not that pror ara though in the Gourt of Arches, ceased to be proceedings under and limited 
by the statute, but that proceedings under and limited by the statute me statutory proceedings 
in the Court of Arches.” 


Such a claim cannot be made in the present case. The proceedings before the 
Industrial Tribunal did not become either under the Industrial Disputes Act, 1947, 
or under any other statute, proceedings before the High Court of Madras. 


é 

In Queen v. Lefroy1, the point actually decided was that the jurisdiction of the 
Judge of the County Court was confined by section 113 of g & 10 Vic., c. 95, to con- 
tempts committed in Court, and that he had no power to proceed against a person 
for a contempt committed out of Court. At page 137 Cockburn, C.J., observed : 
“ The power to commit for contempt is fully gone into by Blackstone and Hawkins ; but though 
‘this power is recognised in the superior Courts, it is nowhere said that an inferior Court of record has 
any power to proceed for contempt out of Court ; and there is an obvious distinction between the 
superior Courts and other Courts of record. In the case of the superior courts at Westminster, which 
represent the one Supreme Court of the land, this power was coeval with their original constitution, 
and has always been exercised by them. These Courts were originally carved out of the one Supreme 
Court, and are all divisions of the aula regis, where it is said the king in person dispensed justice, and 
their power of committing for contempt was an emanation of the royal authority, for any contempt of 
the Court would be contempt of the sovereign. But it is a, very different matter with respect to the 

country courts and similar inferior courts.” 


In In re Johnson, the actual point for decision was whether the conduct com- 
plained of amounted to contempt of Court. Lord Esher, M.R., held that that con- 
duct was, and was intended to be, an insult to the administration of justice. After 
referring to the oft-quoted opinion of Wilmot, C.J., in The King v. Almou®, the 
learned Master of the Rolls observed at page 72 : 

“ If he (the Judge) is acting judicially in the office of a judge, he is acting as a judge of the High 
Court of Justice. It signifies not where he is sitting, or what he is doing in such judicial capacity. 
If any one attempts to interfere improperly with such judicial proceeding, provided it is done with 
sufficient nearness, it isa contempt ; a contempt not of the Judge, but of the High Court as a judge 
of which he is acting.” 

With reference to the facts of that case the learned Master of the Rolls held at page 
73 : 

“The Judge was acting for the Court judicially and in the administration of justice, and what 

the appellant did was an insult to the administration of justice.” 


- ‘These observations have, however, to be construed with reference to the facts 
in issue in that case. The proceedings were before a Judge at Chambers in the Royal 
‘Courts of Justice in the exercise of the ordinary jurisdiction of that Court. ‘The 
observation of the learned Master of the Rolls, that the contempt was not of the 
Judge but of the High Court, as a Judge of which he was acting, should bar any 
application of the principle laid down by him even to judicial proceedings, if these 
proceedings are not in the exercise of the jurisdiction of the High Court. We have 
already pointed out in this case that the Industrial Tribunal was a quasi-judicial 
tribunal, though the proceedings before that Tribunal would come within the scope 
of judicial proceedings. But these proceedings of the Industrial Tribunal were 
not in exercise of the jurisdiction of the High Court. 


The discussion up to his point may be summed up thus : The proceedings before 
the learned Judge, who constituted the Industrial Tribunal, were not proceedings 
of the High Court, of which he was no doubt a Judge. Any contempt committed 
in relation to such proceedings would certainly be contempt of that Industrial 
Tribunal. ‘True, itewould also,be in contempt of the learned Judge who presided 
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‘over that Tribunal. But nonetheless it is only contempt of the Tribunal and not 
‘contempt of the High Court. 


In the view we have recorded above, that there was no contempt of the High 
‘Court as such, it may not be necessary to go into the origin and the extent of the 
undoubted inherent power of the High Court to punish contempt of itself, now en- 
‘shrined in Article 215 of the Constitution. 


The next question is, has the High Court, as a superior Court of record, power 
to™punish contempt of an Industrial Tribunal constituted under the Industrial 
Disputes Act, 1947 ? Despite the fact that such a Tribunal was presided over by a 
Judge of the High Court, the Industrial Tribunal was, in relation to the High Court, 
an inferior Tribunal, subject to the superintendence of the High Court under Article 
227 of the Constitution. 


The position in England under the Common Law was explained in 7 Halsbury’s 
Laws of England (Hailsham’s edition) at page 23, paragraph 36 : 

“The King’s Bench Division has a general superintendence over all crimes whatsoever, and 
watches over the proceedings of inferior Courts, not only to prevent them from exceeding their juris- 
diction or otherwise acting contrary to law, but also to prevent persons from interfering with the course 
of justice in such Courts.’ 

The principles on which that jurisdiction was rested were explained in Rex v. 
Dames, which were followed in Rex v. “Daily Mail’, Farnsworth, Ex parte?. After 
pointing out at page 42 of the report in Rex v. Daviest, the essential difference 

tween the jurisdiction exercised by the Court of King’s Bench and that exercised 
by the other Courts, which possessed none of the relations with the inferior Courts 
which have always appertained to the King’s Bench, Wills, J., observed that it 
was the peculiar function of the King’s Bench, 

“to exercise superintendence over the inferior Courts and confine them to their proper duties, 
“This, however, as it seems to us, was only one exercise of the duty of seeing that they did im- 

ial justice, and if and when the attainment of that end required that the misdeeds of others should 

corrected as well as the misfeasances of the inferior Courts themselves, it seems to us that it is no 
departure from the principle, but only its legitimate application to a new state of things, if others whose 
conduct tends to prevent the due performance of their duties by those Courts have to be corrected 
as well as the Courts themselves.” 


The inherent power of the King’s Bench (now the Queen’s Bench) in 
England to punish contempt of the Courts and Tribunals subordinate to it was 
thus based on its duty to protect those Courts and Tribunals, which duty itself 
‘was correlated to the inherent power of the King’s Bench to exercise superintendence 
over, the subordinate Courts and Tribunals. 


In India the power of a High Court as a superior Court of Record to exercise 
supervision over the Courts and Tribunals within its territorial jurisdiction is now 
enacted by Article 227 of the Constitution which runs : 

“ Every High Court shall have superintendence over all Courts and Tribunals throughout the 
territories in relation to which it exercises jurisdiction.” 

In Waryam Singh v. Amarnath’, their Lordships of the Supreme Court held : 

“The words ‘in relation to which’ obviously qualify the word ‘ territories’ and not the words 
t Courts and Tribunals’.”’ 

The history of the statutory recognition accorded to this power of superinten- 
‘dence by section 15 of the High Courts Act, 1861 and section 107 of the Government 
of India Act, 1915, was discussed by a Division Bench of this Court in Pattisam, In 
tre‘, and by the Supreme Court in Waryam Singh v. Amarnath®, At page 293 the 
learned Judges of the Supreme Court pointed out : 


“The material part of Article 227 substantially reproduces the Provisions of section 107 of the 
‘Government of India Act, 1915, except that the power of superintendence has been extended by 
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Neither section 15 of the High Courts Act of 1861 nor section 107 of the Govern- 
ment of India Act, 1915, nor Article 227 of the Constitution specifically vested in the 
High Court power to punish contempt of the Courts and Tribunals subordinate 
to it. Nor was there any statutory recognition in these enactments of such a power. 
The distinction between the statutory power of superintendence and the inherent 
power of the High Court to punish contempt of inferior Courts subordinate to it 
was brought out in sharp relief by a Full Bench of this Court in In re Venkata Rao*. 
In that case Mr. Venkata Rao was charged with contempt of a subordinate Court, 
based on the letter he had sent to the District Munsif of Bellary, a Court subordi- 
nate to the Madras High Court, charging the District Munsif with malicious and 
infproper conduct in the course of a judicial enquiry before him. ‘The High Court 
of Madras issued a rule calling upon Mr. Venkata Rao to show cause why he should 
not be dealt with according to law for contempt of Court. On the issue of the juris- 
diction of the High Court to punish Mr. Venkata Rao for that contempt, the learned 
Chief Justice observed at page 838 : 

‘ Tt seems to me that there are two questions for us to consider. First, have we inherent Common 


Law jurisdiction in the matter ? And, secondly, have we statutory jurisdiction under the powers 
conferred on this Court by section 15 of the High Courts Act ?” 


` 


In answering the first question in the affirmative, the learned Chief Justice, 
referred to the principles laid, down by Wills, J., in Rex v. Parke? and Rex v. 
Davies’. The second question was answered in the negative. At page 842, the 
learned Chief Justice recorded : 


“I am not prepared to hold we have jurisdiction under section 15 of the Indian High Courts 
Act which gives us powers of superintendence with regard to subordinate Courts.” , 


We are in respectful agreement with the principles laid down by the Full 
Bench in In re Venkata Raot. While Article 227 of the Constitution, which replaced 
section 15 of the High Courts Act, 1861, extended the power of superintendence 
of the High Court to Tribunals also, Article 227 did not itself vest in the High 
Court any power to punish contempt of subordinate Courts and Tribunals. The 
inherent power of the High Court to punish contempt of such Courts and Tribunals 
was not, however, touched by Article 227 of the Constitution, even as section 15, 
of the High Courts Act left it untouched. 


To what extent, if any, that inherent power of the High Court to punish a 
contempt of a Tribunal duly constituted under the Industrial Disputes Act, 1947, 
one of the Tribunals subordinate to the High Court, has been defined or taken away 
by statutory enactment, is the next question. Section 30 of the Industrial Disputes 
(Appellate Tribunals) Act (XLVIII of 1950) runs : i 


“© 8o (1) : Powers of the Appellate Tribunal in relation to contempts.—If any person, 


(a) when ordered by an Industrial Tribunal or the Appellate Tribunal to produce or 
deliver up any document, being legally bound, intentionally omits to do so, or 


(b) when required.by an Industrial Tribunal or the Appellate Tribunal to bind himself by- 
an oath or affirmation to state the truth, refuses to do so, or 


- < (e) being legally bound to state the truth of any subject to an Industrial Tribunal or the 
Appellate Tribunal, refuses to answer any question put to him touching such subject by such Industrial 
Tribunal or the Appellate Tribunal, or 


(d) refuses to sign any statement made by him when required to do so by an Industrial’ 
Tribunal or the Appellate Tribunal, or 


(e) intentionally offers any insult or causes any interruption to an Industrial Tribunal or 
the Appellate Tribunal at any stage of its judicial proceedings, he shall be deemed to be guilty of 
contempt of such Industrial Tribunal or the Appellate Tribunal, as the case may be. 


(2) If any person commits any act or publishes any writing, which is calculated to improperly- 
influence an Industrial Tribunal or the Appellate Tribunal or to bring such Industrial Tribunal or the- 
ppellate Tribunal or any member thereof into disrepute or contemptor to lower its or his authority, 
or to interfere with thelawful process of any such Industrial Tribunal or the Appellate Tribunal, such. 
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person shall be deemed to be guilty of contempt of such Industrial Tribunal or the Appellate 
Tribunal, as the case may be. i 4 : 
(3) The Appellate Tribunal shall have and exercise the same jurisdiction, power and authority; 
in accordance with the same procedure and practice, in respect of contempts of itself and of all the 
Industrial Tribunals as the High Courts ihave and exercise in respect of themselves and Courts 
subordinate to them under the Contempt of Courts Act, 1926 (XX of 1926).” 
Act XLVIII of 1950 defined contempts of Industrial Tribunals and the Labour 
“Appellate Tribunals, and vested power to punish such contempt not in the High 
Court but in the Labour Appellate Tribunal under section 30 (3) of the Act. No 
doubt that Act does not purport to deal with or affect the inherent jurisdiction 
of the High Court to punish contempts of inferior Tribunals, which stems from 
the power of superintendence possessed by the High Court .as its n 
concomitant; but nonetheless when the Indian Parliament has made specific 
statutory provision for the punishment of contempts of Industrial Tribunals, ‘the 
High Court, in our opinion, should not thereafter invoke its inherent jurisdiction 
to punish any contempt of the Tribunals, created under the Industrial Disputes. 
Act, 1947, even assuming that such a power exists. 


The next question that falls to be considered is whether the inherent power 
of the, High Court to punish contempts of Industrial Tribunals survives after 
section 30 of the Industrial Disputes (Appellate Tribunal) Act (XLVIII of 1950) 
came into force. 


The inherent power of the High Court to punish contempts of a Tribunal like 
the Industrial Tribunal subordinate to it was based on what was described as a 
correlative duty of the High Court, correlated to the power of superintendence which 
a High Court had over the Tribunal. In Rex v. Davies!, Wills, J., quoted the 
observations of Wilmot, C.J., in King v.Almon®, and observed at page 41 of the report; 
“ With a few verbal alterations, those eloquent words will apply with at least equal force to 
writings, the direct tendency of which 1s to prevent a fair and impartial trial, or at least one that can be 
so considered, from being had in Courts of inferior jurisdiction which have not the power of protect 
ing themselves from such encroachments upon their independence”. * is 


After quoting again at page 41 the observations of Wilmot, C.J., in King v, 
Almon?, ` ‘ 
“the several parts of the system, he adds, act in combination together to attain the only 
end and object of all laws, the safety and security of the people.” 
Wils, J., observed at pages 41-42 : 
‘Words which, it appears to us, are as appropriate to the question we have in hand as they were 
in the case with which he was dealing, to the application under different circumstances of the same 
t principle, that Courts for the administration of justice exist for the benefit of the people, that 
or the benefit of the people their independence must be protected from unauthorised interference, 
and that the law provides effective means by which this end can be secured. If it is to be secured 
atall in the case of the inferior Courts, it can only be secured by the action of this Court, for they have 
not the power to protect themselves ”. 


We have already extracted above the passage at page 43 of the report in Rex 

v. Davies’, where, Wills, J., referred to the peculiar function of the King’s Bench to 
exercise superintendence over the inferior Courts and confine them to their pro 
duties and correlated the duty to punish contempt of the inferior Courts to hah 

wer of superintendence. We have also pointed out that the principles laid down 
by Wills, J., were approved of by a Full Bench of this Court in In re Venkata Rao3. 
The assumption and the exercise of the power to punish contempts of inferior Courts 
and Tribunals were based on the recognition of the fact, that the subordinate Tri- 
bunal had no power to protect itself, and that there was no Court other than the 
King’s Bench that could afford that protection. - That was why contempts of other’ 
superior Courts did not come within the jurisdiction of the King’s Bench 
in England. When an inferior Court can protect itself, or when any other 
statutory provision is made for the protection of the Tribunal from contempt, 
the correlative duty of the superior Court like the King’s Bench'in England-and 
the High Court in India ceases. When that duty ends; the bafgis for the exercise. 
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of the inherent power to punish contempt of a subordinate Tribunal disappears. 
Statutory power is given to protect an Industrial Tribunal from contempt to the 
Industrial Tribunal itself under section 11 (8) of Act XIV of 1947 and to the 
Labour Appellate Tribunal under section 30 (3) of Act XLVIII of 1950. To that 
extent the correlative duty of the High Court to protect an inferior Tribunal, namely, 
the Industrial Tribunal, ended. It is notithat Act XLVIII of 1950 itself specifically 
extinguished that duty or the High Court’s power to punish contempt based on 
that duty. It is just a case of alteration in circumstances, an alteration resulting 
from Act XLVIII of 1950, which the High Court recognises. It is that recognition 
that bars further exercise of the inherent power of the High Court to protect an In- 
dustrial Tribunal from contempt, to the extent to which other and adequate statu- 
tory protection has been provided by section 30 of Act XLVIII of 1950. 


The principle on which contempt of Courts and Tribunals is punished, what- 
ever be the authority that is empowered to punish, was explained thus by Wilks, J. 
in Rex v. Davies' at page 40: 

“ What then is the principle which is the root of and underlies the cases in which persons have been 

unished for attacks upon Courts and interferences with the due execution of their orders ? It will 
be found to be, not the purpose of protecting either the Court as a whole or the individual, judges 
of the Court from a repetition of them, but of protecting the public, aaa evar! those who, either 
voluntarily or by compulsion, are subject to its jurisdiction, from the ischief they will incur if the 
authority of the Tribunal be undermined or impaired.” 

The learned Judge also quoted with approval the observations of Bowen, L.J; 
in Helmore v. Smth? at page 455 : 

“ The object of the discipline enforced by the Court in case of contempt of Court is not to vindicate 
the dignity of the Court or the person of the judge, but to prevent undue interference with the adminis- 
tration of justice ”. 

In its ultimate analysis, contempt of Court is contempt of the authority of the 
Sovereign State exercised through its Courts duly constituted for the administra- 
tion of justice. That the English jurists traced it back to the King of England dis- 
pensing justice in the aula regis does not affect the principle. The power which 
the King’s Bench exercised to punish contempt of itself and of the Courts and 
Tribunals subordinate to it was the power of the Sovereign State. It is a 
similar power that the High Courts in India exercise. It is obviously open to Parlia- 
ment of India, which exercises the Sovereign authority of the State over this portion 
of the legislative field, to provide specifically for the exercise of the power of the 
Sovereign State to punish contempts ofany specified classes of Courts or ‘Tribunals. 
In relation to the Industrial Tribunals and the classes of contempts enumerated 
in sub-sections 1 and 2 of section 30 of the Act XLVIII of 1950, the State, acting 
through Parliament, has conferred that power on the Labour Appellate Tribunal 
by section go of that Act. The High Court is bound to respect that statutory 
provision, and it can no longer invoke its inherent power to punish contempts of 
an Industrial Tribunal to the extent that the requisite power has been conferred on 
an independent statutory Tribunal like the Labour Appellate Tribunal by sec- 
tion 30 (3) of Act XLVIII of 1950. The contempts with which Mr. Hayles and Sri 
Govind Swaminathan were charged in the rules issued to them by our learned 
brother Mack, J., fall, in-our opinion, without the scope of section 30 (2) of Act 
XLVIII of 1950. ho 


In our opinion, after the Industrial Disputes (Appellate Tribunal) Act XLVIII 
of 1950 specifically provided for punishments of contempts of Industrial Tribunals 
and vested that power in the Tribunals specified in section 30 of the Act, the High 
Court should no Jonger exercise its inherent power to punish the contempts 
specified in sub-sections 1 and 2 of section go of the Industrial Disputes 
(Appellate Tribunal) Act (XLVIII of 1950). . 

It is well settled thaf when a statute specifically provides for the exercise of a 
power by a named authority, the ambit and location of that power is thereafter 
to be sought within the limits prescribed by that statute itself without further 
recourse to any Common Law incidents. By way of analogy see Attorney-General v. 
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De Kayser’s Royal Hotel’, where the limits of the prerogative power of the Crown 
were discussed. Up to the date on which Act XLVIII of 1950 came into force, 
the High Court had inherent power to punish contempt of an Industrial Tribunal, 
based on its correlative duty to protect such a Tribunal from contempt of it. It is 
not necessary for our present purpose to discuss the position in law at a time when 
the statutory power of correction of subordinate Courts was, so to speak, suspended, 
i.e., between 1937 and 1950 when the Government of India Act, 1935, was in force. 
Article 227 of the Constitution, as we have pointed out above, restored that power 
previously conferred on the High Court by section 107 of the Government of India 
Act, 1915. 

Our conclusion on that aspect of the case is that for the contempts with which 
Mr. Hayles and Sri Govind Swaminathan were charged, the only competent autho- 
rity that has the power to punish is the Labour Appellate Tribunal under section 
30 (3) of Act XLVIII of 1950 and not the High Court of Madras. 


In view of what we have said above about the effect of the Industrial Disputes 
(Appellate Tribunal) Act (XLVIII of 1950) on the exercise of the inherent power 
of the High Court to punish contempts of an Industrial Tribunal, it may not be 
necessary to consider at any length the question, whether the Contempt of Courts 
Act XII of 1926 as amended by Act XII of 1937 and subsequently replaced by the 
Contempt of Courts Act XXXII of 1952 affected that inherent power, though the 
question was argued at considerable length before us. That the Contempt of Courts 
Act, 1926, was declaratory of the inherent power of a High Court to punish con- 
tempts of itself and of Courts Subordinate to it is now well settled. In Bathing 
Ramakrishna Reddi v. State of Madras*, Mukherjea, J. observed at page 429 : 


“Tt may be pointed out in this connection that although the powers of the High Courts in India 
established under the Letters Patent to exercise jurisdiction as Superior Courts of Record in punishing 
contempt of their authority or processes have never been doubted, it was a controversial point prior 
to the passing of the Contempt of Courts Act, 1926, as to whether the High Court could, like the Court 
of King’s Bench in England, punish contenpt of Courts subordinate to it in exercise of its inherent 
jurisdiction. The doubt has 2em removed by Act XII of 1926 which expressly declares the right of 
the High Court to protect subordinate Courts against contempt, but subject to this restriction, that 
cases of contempt which have already been provided for in the Indian Penal Code should not be taken 
cognizance of by the High Court. This seems to be the principle underlying section 2 (3) of the 
Contempt of Courts Act.’ 


There was also the further limitation on the quantum of punishment that 
could be inflicted by the High Court imposed by section 3 of Act XII of 1926. 


In State v. Brahma Prakash?, Mootham, J., delivering the judgment of the Full 
Bench observed at page 558 : 

Oe cle sak os ooo . he (the counsel) contended that although Article 215 of the Constitution 
of India gave power to a High Court as a Court of Record to punish for contempt of itself, it made 
mo provision for ishment by a High Court of contempts of Courts subordinate to it, and that, there- 
fore, after 26th alae: 1950, it no longer had that power. We are of the view that there is no 
substance in this argument. Prior to 26th January, 1950, the power of the High Court to punish for 
contempt of Courts subordinate to it was not to be found in the Government of India Act, 1935, but 
in the tempt of Courts Act ; that Act has been preserved by the Constitution of India and in our 
opinion . ... à the power of the High Court to punish for contempt of Courts subordinate 


Since that decision, of course, the Contempt of Courts Act of 1952 was passed. 


We have pointed out above that an Industrial Tribunal constituted under the 
Industrial Disputes Act, 1947, is not a Court. Nonetheless we are expressing 
no opinion now on the question, whether the Contempt of Courts Act of 1952 applies 
or not to Tribunals which are not Courts. If the Act did not apply to Industrial 
Tribunals, the position would be that the inherent power of the High Court to 
punish congtempt of an Industrial Tribunal would have been left intact. But Act 
XLVIII of 1950 vested the power to punish contempts of Industrial Tribunal 
in that Tribunal and also in the Labour Appellate Tribunalt We have already 
Fa ee 
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pointed out that thereafter the High Court would not invoke or exercise its inherent 
power to punish contempts of Industrial Tribunals, though such Tribunals were 
subordinate to it. Ifthe Contempt of Courts Act did apply to Industrial Tribunals 
also, the specific provision made in Act XLVIII of 1950 for punishment of contempts 
of Industrial Tribunals excluded the operation of the general provisions in the 
Contempt of Courts Act, 1952. In either view of the case, the High Court itself 
had no power after Act XLVIII of 1950 came into force, to punish contempts -of 
Industrial Tribunals. 


Our answer to the second question is therefore in the negative. When a Judge 
of the High Court is appointed as Industrial Tribunal under the Industrial Disputes 
Act, he has not the powers of a Judge of that Court to punish persons for contempt 
of the Industrial Tribunal under Article 215 of the Constitution. i 


Question 3:—“With reference to the notice, dated 21st April, 1954, issued to Sri Govind 
Swaminathan which is the subject of BE Application No. 6 of 1954, had the learned Judge, 
Mr. Justice E. E. Mack, jurisdiction to issue the rule as a Judge of this Court? = 


The real question is, whether the High Court had jurisdiction to issue the rule 
to Sri Govind Swaminathan to show cause against punishment for the contempt 
of Court committed by him on 14th April, 1954. In answering question 2, we have 
found (i) the proceedings, dated 14th April, 1954, were before the Industrial 
Tribunal, of which the learned Judge had been the sole member, and that they 
were not proceedings of the High Court, (ii) the High Court had no jurisdiction 
to punish the contempt alleged to have been committed on 14th April, 1954 and 
(iii) the Industrial Tribunal, of which the learned Judge had been the sole member, 
had no jurisdiction either to punish that contempt. These findings in our opinion, 
are sufficient to answer the third question before us in the negative. 


One other contention of Mr. Bhashyam, the learned counsel for the respondent 
Sri Govind Swaminathan, we can dispose of at this stage. He urged that the 
Industrial Tribunal had become functus officio when it gave its award, or at least 
on the date when the proceedings before that Tribunal should be deemed to have 
concluded under section 20 (3) of the Industrial Disputés Act, 1947. His further 
contentions were, that nothing said or done subsequent to’ that date, even if it 
amounted to contempt of that Tribunal, was punishable as contempt, and that, in 
any event, an Industrial Tribunal which had become functus officio had no power 
to punish such a contempt. It is unnecessary to deal with the second of these 
contentions, because we have held that under Act XLVIII of 1950 it was the Labour 
‘Appellate Tribunal and not the Industrial Tribunal that had jurisdiction to punish 
the class of contempts that fell within the scope of section 30 (2) of that Act. The 
contempt alleged to have been committed by Sri Govind Swaminathan fell within 
the scope of section 30 (2) of Act XLVIII of 1950, despite the charge, that the 
contempt committed by him on 14th April, 1954, was in facie curiae. 


We are unable to countenance the contention of Mr. Bhashyam, that there 
could be no contempt of Court punishable as such when the Court or Tribunal, 
in relation to the proceedings in which the contempt was committed, has ceased 
to exist, Whether it is a case envisaged by Mr. Bhashyam “ the cause is dead; 
the Court lives”’, or it is a case of the cause being determined and the Court that 
determined it also ceasing to exist, anything in contempt of such a Court is punishable 
As contempt of Court. Whether fhat Court itself could punish that contempt 
does not affect the question. We need only refer again to the observations of 
Wills, J., in Rex v. Davies!, on what is the true concept of contempt of Court to 
reject the contention. that there can be no contempt of a Court or Tribunal which 
has ceased to exist. At page 40 of the report in Rex v. Davies!, Wills, J., observed : 

“What then is the principle which is the root of and underlies the cases in which have 
been punished for attaeks upon Couyts and interferences with the due execution of eir orders ? 
At will be found to be, not the purpose of protecting either the Court as a whole or the individual judges 
a a 
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of the Court from a repetition of them, but of protecting the public, and especially those who, either 
voluntarily or by compulsion, are subject to its jurisdiction, from the mischief they will incur if 


the authority of the Tribunal is undermined or impaired”. 


The continuity contemplated, which has to be protected from attack, is of the 
administration of justice in accordance with the laws of the State and of the machi- 
nery devised by the State for that administration. Of that machinery, the Industrial 
Tribunal, of which the learned Judge had been the sole member, was an integrated 
part. That it was an ad hoc Tribunal over which he presided made no difference. 
In our opinion the power of a Court over a cause has no relevance to and does not 
determine its powers to deal with a contempt of itself. 


Despite our rejection of the arguments based on the theory of functus oficio, 
our answer to the third question is in the negative. 


Question 1.—“‘Is the reference to the Full Bench competent?” 


Whether the High Court had jurisdiction to punish Mr. Hayles and Sri Govind 
Swaminathan for the contempt of Court alleged to have been committed by them 
was the question which our learned brother Mack, J., referred to a Full Bench, and 
about the competence of such a reference there can, in our opinion, be no doubt. 
That we answered the question of jurisdiction in the negative does not affect the 
validity of the reference, which was made by a learned Judge of this Court. 


Another objection which Mr. Bhashyam advanced to the validity of the refer- 
ence was that the rules framed by this Court to regulate the proceedings for contempts 
of subordinate Courts and of the High Court, published in the Rules Supplement, 
Part II, page 28, of the Fort St. George Gazette, dated 17th March, 1954, had not 
been complied with before Mack, J., took cognizance of the contempt alleged to have 
been committed (1) by Mr. Hayles and (2) by Sri Govind Swaminathan. Rules I 
and 2 of these rules run : 

Rule 1 : Gases of contempt of Subordinate Courts referred to the High Court by them, shall 
first be dealt with in the Administrative Side. They will be placed before the Judge in charge of the 
District in which the Subordinate Court making the reference is situated or before the Judge in res- 


ct of whom the contempt is alleged to have been committed as the case may be and the Chief Justice 
or directions to send the papers to the Advocate-General for taking appropriate action. 


“Rule 2 : Applications for contempt filed by the Advocate-General shall be presented in the 
Sessions office and registered and num as contempt applications.” 


These rules, rules of practice, were not meant to be exhaustive. The preamble 
to the rules themselves specifically recorded that they did not apply to the proceed- 
ings otherwise specifically provided for by Order 21 of the rules of the High Court, 
1927, in relation to the Original Side. As the learned Advocate-General rightly 
pointed out, these rules could not obviously refer to cases of contempt in facie curiae. 
In the case of Sri Govind Swaminathan, the charge was that he committed contempt 
in facie curiae. It is no doubt true that before the rules were issued to Mr. Hayles 
and Sri Govind Swaminathan, the orders of the Chief Justice were not obtained 
and the papers were not sent to the Advocate-General under rule 1. ‘The Advocate- 
General had no opportunity to comply with rule 2 to file applications for contempt. 
But non-compliance with these rules of practice could not affect the validity of the 
rules issued Sh eerie J., if the High Court had jurisdiction td issue those rules to, 
show cause why they should not be punished for contempt of Court. 


In King v. Clement}, Bayley, J., observed at page 922 : 

“Besides, the rule which requires personal service, is merely a rule of practice of which every 
Court judges for itself”. 

The jurisdiction invoked by the learned Judge to issue the rules was the juris- 
diction of the High Court and non-compliance with the rules of practice by itself, 
did not affect that jurisdiction. j 


We answer question 1 in the affirmative, and we hold that the reference to the 
Full Bench was competent. mo j 


~~ 
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Question 4.—In view of what we have held, that the High Court had no juris- 
diction to punish either Mr. Hayles or Sri Govind Swaminathan upon proof, that. 
the contempts with which they were charged had been committed, we find it un- 
necessary to answer this question. Should the question, whether even a prima 
facie case of contempt has been made out ever come up before the appropriate 
‘Tribunal which has jurisdiction to decide it, no discussion of ours on these points 
should embarrass them. 


We shall record again our answers‘to the questions which we set down for 
determination. 


Question 1.—The reference to the Full Bench is competent. 


Question 2.—When a Judge of the High Court is appointed as Industrial Tri-. 
bunal under the Industrial Disputes Act, he has not the powers of a Judge of that 
High Court to punish persons for contempt of the Industrial Tribunal under Article- 
215 of the Constitution. 


Question 3.—No learned Judge of this Court had the jurisdiction to issue the 
rule, dated 21st April, 1954, to Sri Govind Swaminathan to show cause why he 
should not be punished by the High Court for contempt of Court. 


Question 4.—We consider it unnecessary to answer this question. 


Basing our order principally on our findings under question 2, we direct that the 
rule, dated 6th April, 1954, issued to Mr. Hayles and the rule, dated gist April, 
1954, issued to Sri Govind Swaminathan be discharged. 


We thank the learned Advocate-General for his invaluable assistance. It was. 
in response to the notice issued to him by this Court he appeared before us to assist 
the Court. 


R.M. —— Rules directed to be discharged. 
IN THE HIGH COURT OF JUDICATURE AT MADRAS. 
PRESENT :—Mr. JUSTICE KrisHNAsSwAMI NAYUDU. 


E. R. Chidambaram Chettiar .. Petttioner* 
0. 
Rajambal Ammal .. Respondent. 

Hindu Law—Partition suit by a member—Impleading of parties—Benamidar of joint family properties— 
Parties necessary to sutt—Proper and necessary for enquiry as to ttle—Order 1, rule 10 (2), Civil Procedure Code 
(F of 1908). 

In a case where property (certain promissory notes) stood in the name of the wife of the managing 
member of a Hindu joint family, admittedly a money-lending family, and the plaintiff, another mem- 
ber of the family filed a suit for partition of the joint family assets and he alleged in the plaint that 
such property in the name of the wife of the managing m r was benami as it was acquired out of 
joint family funds, on an application of the wife of the ranae member (4th defendant) under 
Order 1, Rule 10 (2) of the Civil Procedure Code to strike off her name as an unnecessary party to 
the suit ; 

Held that the scope of a partition suit being very wide in order to put an end to litigation arising 
as to title of the propertigs, it would be necessary, though the properties might stand even in the name 
of strangers if it was alle that the properties were joint family I heap aay to implead such a party 
and the question whether it was joint family perty or not, notwithstanding the fact he was a stranger, 
should be enquired into, so that there aeit a finality as to the title of the property. 

Nilakanta Ayyar v. Ramanarayana Ayyar, (1948) 2 M.L.J. 504, dissented from ; Annapurna Debya v. 
Golapmani Debya, (1922) 35 C.L.J. 530, followed. 

Petition under section 115 of Act V of 1908, praying that the High Court will 
be pleased to revise the order of the Court of the Subordinate Judge of Cuddalore, 
dated 17th September, 1943 and made in I.A. No. 427 of 1953 in O.S. No. 37 of 
1953: 

. 8. Ramachandra *Ayyar and G. M. Alagarswami for Petitioner. 

M. S. Venkatarama Ayyar for Respondent. 





* Civ. Rev. Petn. No. 2006 of 1953. 16th December, 1954. 
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The Court delivered the following 


JupcmMentT.—This revision is against the order of the learned Subordinate Judge 
of Cuddalore allowing the application of the 4th defendant made under Order 1, rule 
10 (2) of the Civil Procedure Code for striking her out as a party improperly and 
unnecessarily joined in the suit. The suit was for partition, the 4th defendant who: 
is the respondent to this petition being the wife of the first defendant, the first defen- 
dant being a brother of the plaintiff. The first defendant was the managing member 
of the family. The family had extensive properties and was also doing money- 
lending business as could be seen from the plaint. The plaintiff impleaded the 
4th defendant as a party as the person in ession of cash, jewels and certain pro- 
missory notes standing in her name, all of which the plaintiff claimed as belonging 
to the joint family, and as such, liable to be partitioned between himself and the 
ist defendant. ‘The case if the plaintiff in respect of the promissory notes is that 
they were all obtained benami by the rst defendant in the name of his wife, that 
the funds of the joint family were lent out on those promissory notes and therefore, 
that the real title in regard to the promissory notes vested in the family and in effect 
the promissory note transactions are benami transactions, the beneficial owner 
being the joint family. The application under Order 1, rule 10 (2), was based 
on the ground that the contention of the plaintiff that the promissory notes that stood 
in her name were only benami was false, and that the said items were her own 
absolute properties in which the joint family could have no manner of right or interest, 
and in the circumstances, it was contended that she was improperly joined as a party 
and her name should be struck out of the suit. 


The learned Subordinate Judge following the decision in Nilakanta Ayyar v.. 
Ramanarayana Ayyar1, accepted the contention arid held that the 4th defendant 
was neither a necessary or proper party to the suit and therefore, should be struck 
off the record. The decision in Nilakanta Ayyar v. Ramanarayana Ayyar: and that in 
Paramasivam v. Adilakshmi Ammal? are judgments of single Judges of this Court and 
the learned Subordinate Judge preferred to follow the line of reasoning adopted 
in the former case, in preference to the view taken in the latter case. 


The simple point for consideration is whether the 4th defendant who is the 
wife of the managing member of a joint Hindu family would be a necessary and 
proper party in respect of property standing in her name or in her possession in a 
suit for partition instituted by a member of the joint family. I have no hesitation 
in answering this question in the affirmative. The learned Subordinate Judge, 
however, relied on observations made in Nilakanta Ayyar v. Ramanarayana Ayyar> 
the facts of which case, in his opinion, were on all fours with the present case. In 
that case which was also a suit for partition by a member of a joint Hindu family 
the plaintiff impleaded his brothers and other members of his family, besides a 
son-in-law of the family as a party defendant, the cause of action against the son-in- 
law being that two leases standing in his name were benami for the 1st defendant 
and that they were really leases in which the joint family had an interest. In those 
leases the son-in-law had only a half share the other half share belonging to a stranger 
to the family, though the leases stood in the name of the son-in-law. The decision 
in Annapurna Debya v. Golapmani Debya® and the observations of Sir Asutosh Mooker- 
jee, J., were relied upon in support of the contention that the son-in-law was a proper 
and a necessary party. But the learned Judge relying on some observations in the 
said Calcutta decision distinguished that case and other cases referred to and took 
the view that the claim of the son-in-law was that of an adverse claimant who had 
no community of interest with the parties to the suit and he was a person claiming 
paramount title and that, therefore he could not be considered to be a proper party 
and that the suit was bad for misjoinder-of parties. In fhe other decision in Parama- 
sivam v. Adilakshmi Ammal* where a third party was impleaded.at his request as the 
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real owner of some of the properties involved in a suit for partition, the learned Judge 
held that the addition of the third party who claimed a title in the properties was 
properly made and that the construction of the language of rule 10 (2) of Order -1 
of the Civil Procedure Code should be as liberal and as wide as possible and should 
not be restricted merely to the parties involved in the suit, but the attempt should 
be always to make parties all persons who may be necessary, in order that there 
might be a final and complete adjudication of the points involved in the suit. 


In a suit for partition the presence of parties who are entitled to a share and 
of those who are entitled to be maintained out of the family are obviously necessary, 
and if there is any alienation of any part of the joint family property or interest 
therein, the alienee also is a necessary party. This is evident from the Civil Rules 
of Practice and Circular Orders, Volume I, page 261, where the persons who are 
necessarily to be made parties to a suit for partition are set out. The question, 
therefore is, when the plaintiff alleges that properties are in the possession of a party 
who is a benamidar for the family, whether that person is also a necessary party. 
It is the duty of a Court in a suit for partition to determine what are the properties 
of the joint family in which the parties will be entitled to a share, apart from the 
question as to what the respective shares of the parties to the suit in the joint family 
properties would be. In ascertaining the assets of the joint family, it will be neces-: 
sary to go into the question of title as to whether the joint family is the owner of the 
properties which are claimed to be the properties of the joint family by the plaintiff. 
It may be that some such properties may be in the possession of the third parties 
and it is common knowledge that in the case of a Hindu joint family properties 
are purchased in the names of the female members and sometimes in the name 
ofthe manager or other members of the family and there are claims arising as to the 
real nature of those transactions aè to whether they are not benami transactions, 
for the reason that funds of the joint family have been utilised for the acquisition: 
of those properties. Such questions are usually raised and have to be decided in 
the suit, as it is essential that the properties of the joint family should first be ascer- 
tained before a decree for partition could be passed. If the alienee from a member 
of a joint Hindu family, of admittedly joint family properties would be a necessary 
party, I can see no reason why a benamidar could not be a proper or necessary 
party in a suit for partition. The position of a benamidar is that of a trustee for 
real owner. It is no doubt for the plaintiff to establish the benami nature of the 
transaction. But it could not be said, that simply for the reason that the title of a 
property stands in the name of a third party, neither that third party nor the pro- 
perty in which he claims an interest could be brought into the suit for partition. 
Especially in a case where a property stands in the name of the wife of the managing- 
member of the family and the plaintiff alleges that such property was acquired 
out of joint family funds, the wife of such a manager is not merely a proper party, 
but necessary party in a suit for partition. The following observations of Sir Asutosh 
Mookerjee, J., has been relied upon by the learned Judge in Nilakanta Ayyar v. 
Ramanarayana Ayyar+ to distinguish that case: 

“We need not discuss whether an adverse claimant, who has no community of interest with the 
parties to the suit, is in no view a co-tenant with them but stands out on his own independent rights 
and denies all right in his adversaries, can be drawn into a partition suit for decision of the question 
of title paramount.” 

But as observed by Sir Asutosh Mookerjee, J., in Annapurna Debya v. Golapmani 
Debya®, neither authority nor principle could support the narrow and restricted view 
of the scope of a partition suit that a question cannot be raised or tried in a partition 
suit, u it has a salient interest to each of the parties to the litigation. The 
illustration which Sir Asutosh Mukherjee, J., refers to is the case of a joint family 
in which the property stands in the name of female members and in such a suit it 
was held in that case that the plaintiff may include such properties and join the 
ladies as defendants so that they may be bound by the result of that litigation and 
if they contended“that the-property belonged: to them personally, the matter must 
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be investigated and decided. ‘The scope of a partition suit is very wide and in order 
to put an end to litigation arising as to the title of the properties, it will be necessary 
that though the property may happen to stand even in a stranger’s name, if it 1s 
alleged that the property is joint family property the proper course would be to 
implead such a party and the question as to whether it is joint family property or 
the property of the stranger, notwithstanding he is a stranger, should be enquired 
into, so that there may be a finality as to the title of the property. This course 
may in certain cases cause inconvenience to strangers, but that will be necessary to 
put an end’ to further’ litigation, and such questions cannot ordinarily be reserved 
for a separate suit. ‘The investigation of disputed questions of title when once they 
are alleged by the plaintiff in a partition suit notwithstanding that grave inconveni- 
ence may be caused in some exceptional cases, had better be disposed of than avoided 
asa voidance of such questions would lead to multiplicity of litigation. But so far 
far as the present case is concerned, no such difficulty arises as the party who seeks 
to get out of the suit is none other than the wife of the managing member and the 
properties that are sought to be recovered from her as being put in her name benami 
for the family are promissory notes, apart from cash and jewels. The fact that the’ 
family is a money-lending family cannot be easily overlooked. Not only a sharer 
or an alience of interest in joint family property, but also a benamidar in possession 
-of the property claiming title thereto or any other person who is alleged to be in posses- 
sion of the joint family property would, in my view, be not only a proper but neces- 
sary party in a suit for partition. i 
The revision petition is allowed with costs. 
K.C. Petition allowed. 
IN THE HIGH COURT OF JUDICATURE AT MADRAS. 


PRESENT :—MR. P, V. RAJAMANNAR, Chief Justice. 


P, Ramanjulu and others .. Petttioners* 
0. 
Siva Parvathi Ammal and another .. Respondents. 
Civil Procedure Code (V of 1908), section 20 (c)—Maintenance suit by wife—Clarm of jewels (stridhanam): 
also—TJurisdiction of Court —Ab alleged—Place of abandonment—Place of cause of action. 


In a suit for maintenance by a wife and for recovery of certain jewels (stridhanam) of hers in the. 
ion of her husband, she filed it in the Court within whose jurisdiction she alleged her marriage 
with her husband had taken place and also that she was abandoned later by her husband’s parents, 


Held on the question of the Court’s jurisdiction to entertain the suit, that it was sufficient so 
far as maintenance claim was concerned, the abandonment of the plaintiff having taken place within 
its jurisdiction, the suit was not bad for want of jurisdiction. 


. Held on the question of recovery of stridhanam property, the place of residence of defendants 
‘being eleswhere, i.e., outside the jurisdiction of the Court where the suit was filed, it would not be 
maintainable. fi 

Petition under section 115 of the Act V of 1908, praying that the High Court, 
will be pleased to revise the order of the Court of the District Munsif of Tirupattur, 
dated 7th July, 1953 and made in O.S. No. No. 362 of 1952. 

V. V. Raghavan, Advocate for Petitioners. ' 

P. S. Kailasam, Advocate for Respondents. ) 

The Court made the following 

Orpvrer.—This Civil Revision Petition arises out of a suit filed by the respondents 
‘for two main reliefs, namely, maintenance, past and future and recovery of Rs. 225 
being the value of certain stridhana properties belonging to the first respondent. 
The defendants who are the Petitioners before me are members of a join udu 
family. The ist defendant (1st petitioner) is the husband of the st 

(1st respondent). The other two petitioners are the parents .of the 1st,.petitidHer. 
"The suit was filed in the Court of the District Munsif of Tirupattur’” The st. 
plaintiff and the rst defendant were married at Vengalapuram Village in Tiru- 
pattur taluk. It is alleged in the plaint that the defendants Gorspired together to 
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drive out the rst plaintiff from her husband’s house and brought her on a pretext 
to Tirupattur and left her at her parent’s house in the village of Vengalapuram. 
On these facts it was stated in paragraph g of the plaint that the cause of action for 
` the suit arose when the marriage took place at Vengalapuram in Tirupattur taluk 
and also when the defendants left and abandoned the plaintiffs at Vengalapuram. 
Subsequent to the filing of the written statement an objection was raised on behalf’ 
of the defendants that the District Munsif’s Court, Tirupattur, had no jurisdiction 
to try the suit, as the defendants were admittedly residents of Bangalore. In answer 
to this objection the plaintiffs stated that under section 20 (c), Civil Procedure Code, 
a suit could be filed in a Court within the local limits of whose jurisdiction the cause 
of action wholly or in part arose and in this case as the plaintiffs were abandoned 
at Vengalapuram within the local limits of the jurisdiction of the Tirupattur District 
Munsif’s Court, the suit was maintainable in that Court. The learned District 
Munsif overruled the objection raised on behalf of the defendants and held that the 
suit was maintainable in his Court. He rested his conclusion on the allegation 
in the plaint that the plaintiffs were abandoned at Tirupattur. The defendants 
seek for a revision of this order. 


I agree with the learned District Munsif that the suit in so far as it is for the 
recovery of maintenance is maintainable in the Court at Tirupattur because certainly - 
a part of the cause of action arose within its limits. Jt was specifically alleged that. 
the husband abandoned the plaintiffs at Tirupattur and abandonment could be cer- 
tainly a part of the cause of action for a claim of maintenance. The learned counsel 
for the Petitioners cited to me the decision in Ramalinga Ayyar v. Fayalakshmi}. But 
it has no bearing on the facts of his case. In that case the marriage took place 
at Negapatam. The husband resided at Vellore and owing to the ill-treatment 
of her husband the wife ran away from Vellore to her father’s place at Palghat. 
Her father-in-law was residing at Mayavaram and she filed a suit in the Court of the 
Subordinate Judge of Palghat against her husband for maintenance and against her 
father-in-law for the return of the stridhanam properties alleged to have been 
entrusted to him. It was held that the Palghat Court had no jurisdiction because 
the cause of action for the recovery of maintenance or for the re-delivery of the 
entrusted properties did not arise at Palghat. The learned Judges overruled 
the contention that the common law rule of the debtor seeking out the creditor 
could be applied in the circumstances of the case : that is to say, treating the husband 
as the debtor and the wife as the creditor. I do not see how this decision can help. 
the petitioners in any manner. 

Mr. Kailasam the learned counsel for the respondents referred me to the 
decision of Krishnaswami Nayudu, J., in Vajravelu Mudaliar v. Rajalakshmi® where 
the learned Judge held that as the marriage formed a part of the cause of action in 
a suit for maintenance, the suit for maintenance can be instituted at the place where 
the parties were married. It suffices to say in this case that as the abandonment 
of the plaintiffs is alleged to have taken place within the local limits of the Tirupattur 
Court the suit filed in that Court is not bad for want of jurisdiction. 

The claim for the recovery of Rs. 225 being the value of the stridhanam pro- 
perties of the plaintiffs stands differently. The material allegation in respect of” 
this claim is contained in paragraph 6 of the plaint which runs thus : 

** When the rst defendant took the plaintiffs out of his residence at Bangalore for visiting his- 
relations at Bowringpet the ist plaintiff left all her stridhanam properties described in the schedule 
Berean! in the residence of the defendants and the defendants are now in possession and enjoyment 
0 © same. 

Admittedly, the residence of the defendants is in Bangalore and therefore the 
suit will not be maintainable in the Tirupattur Court for the recovery of the value of ` 
stridhanam properties left ky the 1st plaintiff at Bangalore. 

The Civil Revision Petition is therefore allowed to this extent but dismissed 
otherwise. No costs? è 


K.C. c Petition allowed in part.. 
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IN THE HIGH COURT OF JUDICATURE AT MADRAS. 
Present :—Mnr., Justice GovinDA MENON. 
N. Sathia Nathan .. Appellani* 


U. 
N. R. Venkatarama Ayyar and others .. Respondents. 
Transfer of Property Act (IV of 1882), section 100—‘Charge? if could be created orally—Efffect of amend- 
ment of 1929. : 
In view of the amendment of section 100 of the Transfer of Property Act, it is not possible to 
-create a charge orally. Ifa charge is created by agreement of parties then under the provisions of 
the amended section 100 of the Transfer of Property Act it can be done only by a registered document. 
But there are other ways and methods by which charges can be created, e.g., by o tion of law, by 
award of the arbitrators and various other means. In such cases the later clause of section 100 of the 
Act would come into play and a bona fide purchaser for value without notice of the charge is protected. 
The provision does not however enable the creation of a charge orally. 
Kuppuswami v. Rasappa, (1936) 44 L.W. 483, referred and distinguished. 
Viswanathan v. Menon, (1939) 1 M.L.J. 185 : I.L.R. (1939) Mad. 199, followed. 


Appeal against the decree of the Court of the Subordinate Judge of Salem 
in Appeal Suit No. 300 of 1950, preferred against the decree of the Court of the 
District Munsif of Salem in Original Suit No. 626 of 1948. 


T. Chengalvarayan and M. R. Narayanaswam for Appellant. 
O. K. Ramalingam for Respondent. 


The Court delivered the following 

Jupoment.—The house which is the subject-matter of this litigation belonged 
to one Kamakshi Ammal, wife of the first defendant and the mother of the minor 
end defendant. Under Exhibit A-2, dated goth November, 1938, Kamakshi 
Ammal mortgaged the same for a sum of Rs. 400 with interest thereon at the rate of 
Rs. 1-2-0 per Rs. 100 per mensem. While matters were in that stage Kamakshi 
Ammal executed a power of attorney, Exhibit A-1, dated 2nd May, 1944, by which 
she authorised the plaintiff to negotiate for the sale of the house and deliver possession_ 
of the same to any purchaser whom he finds and to discharge the mortgage debt 
of Rs. 400 with interest thereon as per the terms of Exhibit A-2 from and out of sale 
proceeds. Nothing seems to have been done in pursuance of Exhibit A-1 for nearly 
two years. By an oral agreement, dated 4th March, 1946, the plaintiff was put in 
possession of the house on the understanding that he would discharge the mortgage 
under Exhibit A-2 and continue to remain in possession of the property and when 
Kamakshi Ammal paid him the amount spent by him in redeeming the mortgage, 
the property would be surrendered over to her. It is now found by both the lower 
Courts that.the plaintiff discharged the mortgage on 4th March, 1946, itself and got 
into possession of the house. Subsequently under Exhibit B-1, dated 6th May, 1946, 
Kamakshi Ammal sold the property to the third defendant. The present suit is 
for realisation of Rs. 981-12-0 from defendants 1 and 2 who are the legal repre- 
sentatives of Kamakshi Ammal who has since died from and out of the assets of 
Kamakshi Ammal in their hands and for a charge over the house as against the third 
defendant. Various defences were raised of which the important ones were whether 
the agreement alleged by the plaintiff is true or not and whether the plaintiff is 
entitled to a charge or any other relief on the suit property. Both the lower Courts 
have found that the agreement pleaded by the plaintiff is true and they have granted 
a decree for the,amount claimed and for costs payable from and out of the assets 
of Kamakshi Ammal, if any, other than the sujt house in the hands of defendants 1 
and 2.and dismissed the suit as against the third defendant. Hence this Second 
Appeal. rn) ms i , 

The oral agreement which has been found to be true by both the lower Courts 
was'to'the effect that the house should: be put in possession ef the plaintiff and in 
view of his occupation the plaintiff should adjust-a sum of Rs. 5 per month towards 
pn a 


*Second Appeal No. 504 of 1952. n *  1oth December, 1954. 


@ 


.400 ‘THE MADRAS ,LAW JOURNAL REPORTS. [1955 


a portion of the agreed interest on the amount due to the plaintiff which was made 
up of the amount spent by the plaintiff in redeeming the mortgage and also the sum 
given to Kamakshi Ammal by way of loan. It was in pursuance of this agreement 
that the plaintiff paid a sum of RS. 800 to the mortgagee under Exhibit A-2 on behalf 
of Kamakshi Ammal on 4th March, 1946 and got into possession of the house. 


The.question for determination is whether the plaintiff is entitled to a charge. 
on the suit house under section 100 of the Transfer of Property Act or whether he 
can remain in possession of the property on the footing of a lien as agent who has 
. spent monies on behalf of his principal until he is reimbursed of that sum. 


As regards the first question my attention has been invited by the learned 
counsel for the appellant to the decision in Kuppuswami v. Rasappat, where Varada- 
chariar and Mockett, JJ., held that there is no express provision of law that a 
charge can be created only by a document and consequently a valid charge can be 
created orally. It was further laid down that if a charge is created by a document, 
such a document must be registered where the charge is for a sum in excess of Rs. 100. 
It may also be mentioned in this connection that the finding of both the Courts 
below is that the third defendant when he purchased the house under Exhibit B-1 
had full notice of the oral agreement between Kamakshi Ammal and the plaintiff 
“so that he cannot be said to be a bona fide purchaser without notice of the agreement. 
Such being the case if it is found that the plaintiff is entitled to a charge on the 
suit property or to remain in possession as the holder of lien till his money is paid the 
third defendant cannot claim the benefit of the rights of a bona fide purchaser. It 
is pointed out in the decision referred to above that because under section 9 of the 
Transfer of Property Act, all transactions which are not required by any express 
provision of law to be in writing can be entered into orally and there is no specific 
provision of law enacting that a charge can be created only by a document, there 
is no prohibition against the creation of a charge orally. The same principle is 
enunciated in “ The Law of Mortgage in India, Volume I, by Dr. Ghose, at page 
149, which is as follows :— 

“It is worthy of notice that a charge may be created orally although if it is created by an instru- 
ment in writing, it must be registered unless made by a will or the amount secured is less than one 
hundred rupees. The reason for this distinction may be found in the fact that a charge cannot be 
enforced against a bona fide purchaser for value and the absence of the publicity which is secured by 
registration cannot therefore prejudice the rights of third persons dealing with the property for value 
in good fath”. 

In view of those authorities it is urged before me that since the oral agreement 
is found to be true the plaintiff is entitled toa charge on the suit house. 


On behalf of the respondent the observations of Sir Lionel Leach, C.J. and 
Madhavan Nair, J., were cited, from the decision in Viswanathan v. Menon*®, It 
was held therein that after the amendment of section 100 of the Transfer of Property 
Act in 1929 a charge above Rs. 100 can be created only by a registered document 
as section 100 of the Transfer of Property Act read with section 59 made registration 
of such a document compulsory under section 17 of the Indian Registration Act. 
The learned Judges refer to the decision in Kuppuswami v. Rasappat, and distinguish 
the same on the ground that the suit in the earlier case was instituted before the 
amendment of the Transfer of Property Act in 1929 under which there can be 
an oral charge which could not be the case after the amendment of the Transfer 
of Property Act because by the amendment all the provisions of the Transfer of 
Property Act which preceded section roo have been made applicable “so far as 
may be” to a charge. It was further held that the words “‘so far as may be ” do 
not exclude the application of the provisions of section 59 in respect of a charge 
under section 100 of the ‘Act. - Therefore when once it is found that a mortgage 
for Rs. 100 or upwards requires to be registered a charge for a sum equivalent 
to that should also be by a registered document. . Under section 3 of the Transfer 
of Property Act registration of a document is, notice to all parties concerned and if a 
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charge can be created only by a registered document then the-provisions of section 
100 that no charge can be enforced against any property in the hands of a person 
to whom such property has been transferred for consideration and without notice 
of the charge would be meaningless for the purchaser in such a case would have 
notice of the charge if the same is to be by a registered document. Under these 
circumstances the learned Subordinate Judge felt a doubt that there was no need 
for a provision under section 100 that a charge cannot be enforced against a bona 
fide transferee for value. It is true that registration of a document is notice of the 
transaction regarding a property to the person acquiring such property or any part 
of or share or interest therein. If by agreement of parties a charge is created then 
under the provisions of the amended section 100 of the Transfer of Property Act. 
it can be done only by a registered document. But there are other ways and methods 
by which charges can be created. For example a charge can be created by the 
operation of law, by an award of the arbitrators and by various other means. In 
such cases the last clause of section 100 of the Act which says that a bona fide pur- 
chaser without notice of the charge is protected would come into play. I do not 
think that because of the last clause of section ioo of the Act it is possible to create 
a charge orally in view of the amendment of section 100. Therefore, the decision 
in Viswanadhan v. Menon}, is binding on me. The plaintiff, in my opinion, can retain 
the property until he is paid off the monies expended by him for redeeming the 
mortgage. Under section 221 of the Indian Contract Act in the absence of any 
contract to the contrary, an agent is entitled to retain goods, papers, and other 
property whether movable or immovable of the principal received by him until : 
the amount due to himself for commission, disbursements and services in respect 
of the same has been paid or accounted for to him. In the present case it cannot 
be doubted that the plaintiff acted as the agent of Kamakshi Ammal.as he was 
direc'!ed by her to redeem the mortgage and to recoup himself of the amount by sell- 
ing the property. It is urged on behalf of the third defendant that the question 
of agency has not been put forward in the Court below and the trial Court was 
of the opinion that theire was no such plea in the plaint. But paragraphs 5 and 6 
of the plaint in my opinion contain sufficient averments by which the plair.tiff says 
that he was the agent of Kamakshi Ammal for the purpose of selling her house. 
The observations in The West of England Bank v. Batchelor*, can be applied to the 
facts of the present case It seems to me, therefore, that the plaintiff is entitled to 
remain in possession of the propeity until he is paid the amount spent by him. The 
plaintiff is already in, possession of the property and he is entitled to continue in 
possession until all the amounts due to him are paid as he cannot claim a charge 
on the house. In the result the Second Appeal fails and is dismissed but without 
costs. The order of the lower Courts directing the plaintiff to pay costs to third 
defendant is set aside but the dismissal of the suit is confirmed No leave. 


R.M. — Appeal dismissed. 


IN THE HIGH COURT OF JUDICATURE AT MADRAS. 


f PRESENT :—MR. JUSTICE PANCHAPAKESA AYYAR. 
V. Govindan .. Appellant™ 
vi ; 
E. M. Gopalakrishna Kone and another - .. Respondents. 
Copyright—If available in compilations like dictionaries, maps, guide books, etc.—Extent of right protected 
` In cases of compilations such as dictionaries, gazetteers, grammar, maps, arithmetics, almanacs,. 
encyclopaedias and guide books, new publications dealing with-similar subject-matter must of neces-- 


sity resemble existing publications. e defence of ‘common source’ is’frequently made in such) 
‘cases when an infringement of copyright is alleged. g 
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But it is clearly recognised that all these books are capable of having copyright in them. The 
amount of originality in such books will ie? tae ; but that small amount is protected by law, 
pa no is entitled to appropriate for hi the result of another’s brain, skill or labour even in 
su wor 


Appeal against the decree of the District Court of Mathurai dated 18th Sep- 
tember, 1950 and made in O.S. No. 5 of 1948. 

C. K. Viswanatha Aiyar, Messrs. Sundararajan and Sivaswami for Appellant. 

T. M. Krishnaswami Ayyar, M. Natesan and V. Meenakshisundaram for 


Respondents. 
The Court delivered the following 


Junomenrt.—The appellant in this case is one, V. Govindan, the rst defendant in 
O.S. No. 5 of 1948 on the file of the District Judge, Madurai. He was the proprietor 
of Sakti Karyalayam of Madras, and published an English-English-Tamil Dictionary, 
Exhibit A-2, in 1947. The second defendant, one T. N. Subramanian of Madras 
(who has not appealed) was its compiler. The plaintiff, E. M. Gopalakrishna 
Kone, a publisher of Mathurai, had published in 1932 itself, an English-English- 
Tamil Dictionary called the Excelsior Junior School Dictionary, the predecessor 
of Exhibit A-1, compiled by one K. V. Subba Iyer, a retired District Educational 
Officer. He sued the appellant and T. N. Subramannian, the 2nd defendant, 
who compiled Exhibit A-2 for the appellant, for an injunction. restraining them 
and their servants from editing, bublahine or selling any of the copies of the Dic- 
tionary, Exhibit A-2, and for directing them to render true and proper accounts 
regarding the publication, sale of the Dictionary, Exhibit A-2, alleged to constitute 
-an infringement of his copyright in Exhibit A-1, and for costs. ; 

The defendants set up various defences, like Exhibit A-2 being an original 
‘compilation by the 2nd defendant for the 1st defendant and not amounting to any 
infringement of Exhibit A-1, Exhibit A-1 itself being a common mechanical’ thing 
not capable of having any copyright, an injunction being unthinkable, in the cir- 
cumstances, seeing the commonness of dictionaries and the inevitable sameness 
-of most of the words and meanings in all the dictionaries, the unjustifiability of 
asking for accounts in such matters, etc. 

The lower Court framed the following issues : 


(1) Is the defendants’ book a piratical reproduction of the plaintiffs 
Dictionary ? 

(2) Has there been any infringement of plaintiff’s rights, as alleged in the 
plaint ? 

(3) Is the plaintiff entitled to an injunction? 

(4) Is the plaintiff entitled to accounting, and, if so, what is the basis of 
«accounting ? 

(5) To what relief is the plaintiff entitled ? 


The plaintiff examined P.W. 1 on his behalf and filed Exhibit A-1 to A-ra. 
P.W. 1, a B.A., L.T., spoke to his comparing Exhibits A-1 and A-2 in detail and 
finding Exhibit A-2 to be a piratical reproduction of Exhibit A-1 ; he filed Exhibits 
A-7 to A-12 to prove it. The defendants examined D.W. 1, the 2nd defendant, 
-on their behalf and filed Exhibits B-1 to B-13. D.W. 1 admitted that he was never 
a teacher, and had never compiled any dictionary, and that he did not know the 
Tamil meanings of several common English words, and yet had given in Exhibit 
A-2 the very meanings given in Exhibit A-r. ` 

After discussing the entire evidence, the lower Court came to the conclusion 
on issue (1), that the defendants’ book, Exhibit A-2 was a piratical reproduction 
-of the plaintiffs Dictionary, Exhibit A-1. It went through the books Exhibits 
.A-1 and A-2 minutely, and found page after page, word after word slavishly copied, 
including the errors, and found*the sequence, the meanings, the arrangement and 
“everything else practically the same, except for some deliberate differences introduced 
here and there in order to cover up the piracy. It rejected the argument of the 
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defendant that Exhibit A-2 was an original work of defendant 2, and found that it 
was merely a slavish copy of Exhibit A-1 with deliberate differences introduced 
to cover up the copying. It rejected the argument of the defendants that the 2nd 
defendant had copied only from the earlier Tamil-English Dictionaries of Percival 
and Swaminatha Iyer from which Mr. K. V. Subbier, the author of Exhibit 
A-1 had also copied, and held that the and defendant bad copied in Exhibit A-2 
almost everything from Exhibit A-1 though he might not have copied a few words 
and their meanings, out of the 12,654 words in his dictionary. On issue (2), it 
found that the plaintiff's rights in Exhibit A-1 had been infringed by the defendants’ 
publishing Exhibit A-2. On issue (3), it found that the plaintiff was entitled to an 
injunction. On issue (4), it found that the plaintiff was entitled to accounting. 
It found that the defendants had printed and published 5,500 copies of Exhibit 
A-2, and had prized each copy at Rs. 5, and that the actual cost of printing and 
paper came only to Rs. 5,428-13-6, and that all the copies were said to have been 
sent to Ceylon for sale, and that nothing could be ascertained as to what exactly 
the plaintiff would be entitled to, by way of accounting, till the actual accounting 
was taken by a Commissioner to be appointed thereafter. In the end, it granted 
the plaintiff an injunction restraining the defendants, their agents and servants 
from editing, publishing or selling any of the copies of their English-English Tamil 
Dictionary, Exhibit A-2, and directing the defendants to account to the plaintiff 
for the profit made on the 5,500 copies of Exhibit A-2 already printed and published 
in infringement of the plaintiff’s copyright, allowing the plaintiff to ask for a Com- 
missioner, Jn due course, to take the accounts. It also directed the defendants to 
pay to the plaintiff Rs. 536-2-0 for his costs of the suit, and to bear their own costs. 
‘The suit had been valued at Rs. 4,000 for injunction and damages. The rst defen- 
dant alone has appealed. The 2nd defendant has been made the second respondent 
in the appeal. 


I have perused the entire records, and heard the learned counsel on both sides. 
‘The learned counsel fór the appellant raised several contentions. 


The first was that the plaintiff had not proved that the copyright in Exhibit 
A-1 vested in him by a proper assignment of such a right by the author, K. V. 
Subbier, a retired District Educational Officer, since dead. This point had not 
been taken in the written statement of the defendants though the plaintiff had 
expressly alleged, in para. 4 of the plaint, that the entire copyright in Exhibit A-r 
had been sold and parted with in favour of the plaintiff by the said Subbier and that 
the plaintiff had become entitled to all the proprietary rights in the said dictionary. 
But, in view of this legal contention being raised in appeal, Mr. T. M. Krishnaswami 
Ayyar, for the plaintiff put in a petition for admitting as additional evidence in 
this appeal a document exe. uted by Subbier assigning the copyright in Exhibit 
A-r in favour of the plaintiff. In C.M.P. No. 10331 of 1954, after hearing both 
sides, I admitted that assignment of copyright as additional evidence in the appeal, 
under Order 41, rule 27 (1) (c), Civil Procedure Code, as it was essential for me to 
deliver a correct and proper judgment, and marked it as Exhibit A-13. Learned 
counsel for the appellant had nothing to say 1egarding this contention after the 
marking of Exhibit A-13, as it concluded the matter. 


The next contention was that Exhibit A-2 was an independent and original 
production by the 2nd defendant, a well-known philologist and a person whose 
‘knowledge of the Tamil language was so great that the Education -Minister of the 
day, Mr. Avinasalingam Chettiar, asked him in 1947 to reform the Tamil script 
itself, and that Exhibit A-2 was produced by D.W. 1 by using his own brains, skill 
and labour, and was in no way an imitation or copying of Exhibit A-1, whose 
compiler was not better qualified than D.W. 1, and that the lower Court took a 
‘wrong view. I cannot agree. Subbier, the compiler ®of Exhibit A-1, was an 
M.A., L.T., and a District Educational Officer with a very considgrable exeperience 
in teaching school-boys for whom the dictionary Exhibit A-1 was intended. A 
perusal of Exhibit A-1 has convinced me that he had good qualifications fo1 com- 
‘Piling such a dictionary and had spent much skill and laboar in compiling that 
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dictionary. The 2nd defendant, on the other hand, was a failed intermediate 
with no experience whatevei of schools o1 teaching. Whatever his qualifications 
for reforming the Tamil script, he had little qualification for compiling such a 
school dictionary himself. He could not give the Tamil meanings of simple 
English words found in Exhibit A-2, when he was questioned in Court as D.W. 1, 
and he admitted that the Tamil meanings of these words given in his own dictionary, 
Exhibit A-2, were exactly the same as the meanings given in Exhibit A-I, even though 
he could not give the Tamil meanings in Court. He added that he published his 
book tn haste. I have little doubt that he was able to compile Exhibit Ay2 with such 
haste because he copied most of it from Exhibit A-1, as the lower Court has found. 
I am convinced of it after comparing Exhibits A-1 and A-2, like the lower Court. 
No doubt, there are a few differences here and there, and some words in Exhibit 
A-1 are not found in Exhibit A-2, and some words in Exhibit A-2 are not found in. 
Exhibit A-r, and a stray meaning here and there is given differently in Exhibit. 
A-2, obviously in order to cover up the copying. Exhibit A-7 shows that even 
errors were carried over, from Exhibit A-r and the other dictionaries consulted 
by D.W. 1, into Exhibit A-2. Exhibit A-8 shows that the sequence of words in 
Exhibit A-1 being slavishly copied in Exhibit A-2. The matter is important because 
Subbier had only chosen words considered by him to be suitable for students of 
the rst to 6th forms in the dictionary, Exhibit A-1, which did not, therefore, pur- 
port to be a complete dictionary of all English words. The words in Exhibit. 
A-8 are not such as would commend universal acceptance or approval as words. 
suitable for high-school boys. Words like apostrophizes, aperture, apothecary are 
not quite the words one would think suitable for such students, but even they were 
copied, like the errors, by D.W. 1, in Exhibit A-2, in his haste to produce his dic- 
tionary, Exhibit A-2, from Exhibit A-1. Some words like cadence, macrocosm, 
etc., not likely to be of much use to such high-school boys, in Exhibit A-1, were 
copied out with indefatigable fidelity by D.W. 1 in Exhibit A-2. The meanings 
of most of the words were copied out from Exhibit A-1, and even the sequence of 
the Tamil words given as meanings is the same. Many pecular idioms were taken. 
over bodily from Exhibit A-1 to Exhibit A-2. There is absolutely no doubt that. 
D.W. 1, in compiling Exhibit A-2, had as his main quarry Exhibit A-1, with minor 
quarries like Percival’s Dictionary and Swaminatha Iyer’s Dictionary. It was 
finally admitted by appellants’ counsel that D.W. 1 copied everthing in Exhibit 
A-2 from some dictionary or other! He is said to have copied from 12 dictionaries. 


The next contention was that no originality can be claimed in dictionaries, 
compilations, guide-books, maps, etc., as they involve no brains, skill and labour 
and the compilation by one man will be exactly the same as the compilation by 
any other man. I cannot agree. Many men have not got the brains, skill and 
labour to compile dictionaries, gazetteers, grammars, maps, almanacs, encyclopae- 
dias and guide-books. Nor are all of such compilations of the same nature. Ther 
it will be obvious that only one dictionary, gazetteer, grammar, map, almanac, 
encyclopedia or guide-book will sell, and not the rest. Any man who refers to. 
the Oxford Dictionary, Webster’s Dictionary and Chambers’ Dictionary can 
easily find out the differences between these dictionaries. There is considerable 
difference in dealing with the subject-matter. That will be specially so when the 
dictionary is not of all the words in the language, but of select words considered 
suitable for high-school boys, where the very same words in one dictionary being 
taken over to another and later dictionary will certainly prove piracy. 


In Copinger and James on “ Law of Copyright, 8th edition” at page 124, the 
law has been neatly summarised as follows :— 

“In the case of compilations such as dictionaries, gazetteers, grammars, maps, arithmetics, al- 
manacs, encyclopaedias and gyide-books, new publications dealing with simular subject-matters must 
of necessity resemble existing publications, and the defence of ‘common source’ is frequently made 
where the new publication is alleged to constitute an infringement of an earlier one”. 

It is clearly recognised that afl these books are capable of having copyright in them.. 
In law books and books of the above description, the amount of originality will be 
very small, but thaf small amount is protected by law, and no man is entitled to. 
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steal or appropriate for himself the result of arfother’s brain, skill or labour even in. 
such works. 


The next contention was that the words and meanings in Exhibit A-2 were 
not copied from Exhibit A-1, though both contain the same words and meanings, 
but from the earlier Dictionaries of Percival and Swaminatha Ayyar and others, 
who alone can sue the defendants, if their copyright has been infringed, and not the 
plaintiff, who also borrowed from those dictionaries and committed infringement 
of copyright regarding them. Regarding this plea of ‘“ common source ”, it is 
well-known that a person relying on it must show that he went to the common 
source from which he borrowed, employing his skill, labour and brains, and that 
he did not merely do the work ‘of the copyist, by copying away from a work like 
Exhibit A-1, as D.W. 1 has done bere. So, the plea of common source will not. 
help the defendants in this case. 


I may add here that the argument of the appellant’s counsel that never can 
there be any right to a book involving an infringement is not countenanced by 
modern law. Even an unauthorised translator of a well-known book covered by 
copyright, like one of Bernard Shaw’s' plays, cannot be said to have no right to 
maintain an action against a person who simply takes his book and copies it bodily: 
and prints and sellsitin the market. The original owner of the copyright may havea. 
right to proceed against the translator for breach of his copyright. But the trans- 
lator, it seems to me, is not without any right whatever againt the private printer 
of his translation. The Penal Code goes even further, and holds that even stolen 
property, in the possession of a thief, can be stolen by another thief. ‘Though the- 
copyright law does not go so far, it does eo to some extent in the same direction,. 
as stated above. 


The next contention was that the defendant had the same right to the words 
of the English and Tamil languages as Subbier, and could use them just like the 
laintiff and Subbier. That is so, but a man is not allowed to appropriate for 
elf the arrangement, sequence, 01 idioms, etc., employed by another, using: 
his brains, skill and Jabour. Even in law reports containing only approved reports 
of cases decided by Courts, there is copyright. In modern complex society, pro- 
visions have to be made for protecting every man’s copyright, whether big or small, 
whether involving a high degree of originality, as in a new poem or picture, or only: 
orginality at the vanishing point, as in a law report. So, I have no doubt what- 
ever that the lower Court was right in holding that Exhibit A-2 constituted an. 
infringement of copyright of the plaintiff in Exhibit A-1 and in granting an in- 
junction. 


It was then urged by the appellant’s counsel that instead of laboriously taking 
accounts regarding these books, which have been sent to Ceylon and sold at about 
Rs. 3 per copy instead of at the published price of Rs. 5, that low price also not 
having been recovered in many cases, I might fix some reasonable sum as damages, 
in. full quit, and put an end to this’ litigation, without the need for the appointment 
of a Commissioner, and without taking any accounts. Mr. T. M. Krishnaswami 
Ayyar, foi the plaintiff, was quite agreeable to this, as he said that his client was 
more interested in getting an injunction and .some reasonable damages, instead of 
carrying on litigation without end, and chasing the books all cver Ceylon, and, 
in the end, not getting anything more than what he would get under the appel- 
lant’s offer. The appellant’s counsel says that, after allowing for trade commis- 
sion, transit charges etc., only a profit of Rs. 5,000 was made. After carefully 
considering the point, I agree with the learned counsel for the appellant that a. 
consolidated sum of Rs. 5,000 would be reasonable damages in respect of the 
5,500 copies printed and published, in infringement of copyright, by the defen- 
dants. Mr. T. M. Krishnaswami Ayyar, on behalf of the plaintiff-respondent, 
agrees to this sum being awarded as damages in full quit. 


In the end, therefore, while confirming the lower.Cowt’s decree regarding: 
the injunction, I ‘substitute a decree for damages of Rs. 5,000 (in the plaint th. e dama- 
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ges were provisionally valued at Rs. 3,000) with interest at 6 per cent. per annum 
thereon from the date of plaint (1gth November, 1948) till the date of payment, for 
clauses (2) to (4) of the decree. The lower Court’s decree regarding costs is con- 
firmed. ‘The plaintiff will, of course, pay the Court-fee on the excess of Rs. 2,000, 
now decreed, in the lower Court and here. In this appeal, the appellant will pay 
the costs of the plaintiff-respondent. The appellant will also pay plaintiff, as costs 
the excess Court-fee he has been directed to pay on the Rs. 2,000 in the lower 
Court and here. 


R.M. —— Decree modified. 
IN THE HIGH COURT OF JUDICATURE AT MADRAS. 
PRESENT :—MnrR. JusTICE KRisHNASWAMI NAYUDU. í 
P. A. Rahim Sahib .. Appellant* 


De 
‘The Governor-General of India in Council by Agent and General 
Manager of the South Indian Railway, Tiruchirappalli .. Respondent. 
Limitation Act (IX of 1908)—Articles go and 31—‘Carrier’—Meaning of. | 
The word ‘carrier’ in Articles 30 and 31 of the Limitation Act should be given its ordinary deri- 
vative meaning and a wider one than the definition of a common carrier in the Carriers Act. It is 


wide enough to cover the case of a railway owned or controlled by Government which undertakes to 
ds belonging to the public from one place to another. In the absence of a definition of the 


wod aa it has to be given the popular meaning. 
ape against the Decree of the District Court of Coimbatore in Appeal 
‘Suit No. 228 of 1948 prefrred against the Decree of the Court of the District Mun- 


siff of Tiruppur in Original Suit No. 238 of 1946. 
S. Ramachandra Aiyar for Appellant. 
S. S. Ramachandra Aiyar for Respondent. 


The Court delivered the following 

Jupoment.—This appeal arises out of a suit instituted by the appellant against 
the Governor-General in Council by Agent and General Manager of the South 
Indian Railway at Trichinopoly for recovery of Rs. 1,080. 


A consignment of 103 bundles of tobacco dust was sent to the plaintiff-appellant 
to the Tiruppur Railway station from Shedbal station on the M. & S. M. Railway 
as per invoice, dated roth August, 1944. The goods were received at the Tiruppur 
Railway station on the 18th August, 1944 and on unloading the plaintiff found 
that some of the bundles were completely wet and the packing of other bundles 
torn and loose He wrote to the Commercial Superintendent on 20th August, 
1944, Exhibit A-2, complaining about the damage and claiming asum of Rs. 3,000. 
“The Claims Inspector examined the damaged goods and issued a certificate under 
date gth September, 1944, assessing the value of the damage at 75 per cent. of Rs. 
1,060. Damages were claimed on its basis by- Exhibit A-3, dated gth January, 
1945. The railway administration repudiated the claim by their reply, dated 
-gand January, 1945 (Exhibit A-4). The plaintiff caused an advocate’s notice to 
be sent (Exhibit A-5) on 6th February, 1945, to which unde: Exhibit A-6, dated 
16th February, 1945, the railway administration informed the plaintiff’s advocate 
that the matter was under enquiry and that they would send a definite reply shortly 
and if in the meanwhile the plaintiff chose to take the matter to Court, it would 

be at his risk. The final reply (Exhibit A-8) was sent by the Commercial Superin- 
tendent on 4th July, 1945, stating that they maintained the 1epudiation for reasons 
already stated in their letter, dated 22nd January, 1945 (Exhibit A-4). The suit 
“was instituted on 4th July,°1946. A defence of limitation was taken that the suit 
was barred, as it was instituted beyond one year after the occurring of the loss or 

lying Article 30 of the Indian Limitation Act, both the Courts up- 


injury. Applying the 
hold the plea of limittion and dismissed the su't. 
aae e 
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Article 30 of the Limitation Act provides the period of limitation for suits 
against a carrier for compensation for loss or injury to goods and the period is one 
year from the time the loss or injury occurs. Article 31 prescribes the period of 
limitation in respect of a suit against a carrier for compensation for non-delivery 
of or delay in delivering goods, and the period is one ‘year to be computed from the 
time when the goods ought to be delivered. 

The contention on behalf of the appllant is that the defendant in this case, 
who was the Governor-General in Council could not come within the meaning of 
“ carrier’. In the Wharton’s “ Law Lexicon” the meaning of ‘ carrier’ is given 
as a person who undertakes to transport the goods of other persons from one place 
to another fore hire. It is contended that the Government of India is not a person 
or'an incorporated company or an individual or a sole corporation and that, prior 
to the Government of India Act of 1935, the Secretary of State for India in Council 
was a body corporate and after the Act the Secretary of State fou India in Council 
ceased to function and all the properties of the Secaetary of State for India vested 
in the Government of: India, which was not a Corporation. 

Reliance is placed on the decision in Golab Rai Paliram v. Secretary of State for 
India in Council!, where, relying on the definition of ‘‘ common carrier” in section 2 
of the Carriers Act (III of 1865), Lort-Williams, J., held that the Government 
though engaged in the business of transporting property for hire, could not come 
within the term ‘ carrier ’, that Article 30 would have no application and the appro- 
priate article would be Article 115 of the Limitation Act. The learned Judge 
refers to the definition of ‘common carrier? in Macnamara on “ Carrier by Land,” 
II edition at page 11, which is as follows :— 

“A common carrier is a person who undertakes for hire to transport from a place within the realm 

to a place within or without the realm the goods or money ot all such persons as think fit to employ 
him. To render a person liable as a common carrier he must exercise the business of carrying as 
a public employment and must undertake to carry goods for all persons indiscriminately and hold 
himself out either expressly or by course of conduct as ready to engage in the transportation of goods 
for hire as a business, not merely as a casual occupation pro hac vice.” 
It is observed that a private carrier is defined to be a person whose trade is not that 
of conveying goods from one person or place to another, but who undertakes upon 
occasion to carry the goods of another and receives a reward for so doing, and one 
who is not a common carrier and relying on Watkins v. Cottell®, it is also stated that 
there is no other class of carriers besides common carriers and private carriers. 

Section 2 of the Carriers Act, 1865, defines a ‘ common carrier’ as a person 
other than the Government engaged in the business of transporting for hire property 
from place to place, by land or inland navigation for all persons indiscriminately. 
‘Person ’ includes any association or body of persons, whether incorporated or not. 


The above decision of Lort-Williams, J., was reversed in appeal by a Bench of 
the Calcutta High Court consisting of Costello and MacNair, JJ., in Secretary of 
State for India in Council v. Golab Rai Paliram® where the learned Judges held that 
taking a broad definition of ‘ carrier’, railways, whether controlled by the State or 
not, can quite accurately be described as carriers, even though for the purpose of 
the Carriers Act they are not common carriers, that the word Carrie: in Article 30 
of Schedule I to the Limitation Act is of a wider meaning than the expression 
“common carrier” and it is wide enough to cover the case of a railway owned or 
controlled by Government which undertakes to carry goods belonging to the public 
from one place to another and that Article 30, therefore, applies to State-owned 
railways, for it would not be right to interpolate into Article go the qualifying 
restriction implied by the word ‘common’ as applied to carriers. Costello, J.,, 
observed at pages 620-621 as follows :-— i 

“Mr. Majumdar agrees, railways—whether they are owned and controlled by the Government 
or whether they are not, that 1s to say, whether they are State Railways or non-State railways—are all’ 
in the same position, as regards their responsibility as carriers of goOds...... It seems to me that it 


would be a misuse of language to say that railways which carry goods for reward are not carricrs ; 
even though it is quite accurate to say that for the purposes of theeCarriers Act 8f 1865 and any amend- 


ment of that Act they are not common carriers”. 


1. LL.R. (1941) 2 Cal. 160. . I.L.R. (1937) 2 Cal. 674. 
2, L.R. (1916) 1 K.B. 10, 15. ý i š 
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In Footwear v. N. W. Rly.}, it was held that Article 31 applies to a State railway 
and though the Government is excluded from the definition of common carrier 
for the purpose of the Carriers Act of 1865, as Article 31 of the Limitation Act does 
not contain the expression ‘‘ common carrier’? it only applies to a carrier and is 
therefore presumably of a wider meaning. 


Radha Shyam Basak v. Secretary of State for India®, was a case in which the Secre- 
tary of State for India was sued and Article 31 of the Limitation Act was held to be 
applicable to a suit against a carrier. The question as to whether the Government 
‘could be a carrier so as to attract the application of Article 31 was, however, not 
raised or considered. 


‘The definition of a ‘common carrier ’ in the Carriers Act of 1865 as denoting a 
person and that ‘ person’ includes any association or body of persons, whether 
incorporated or not and a similar meaning given to the word ‘ carrier ’ ın Wharton’s 
“* Law Lexicon” are relied for the contention that the Government is not a person or 
an. association or body of persons whether incorporated or not, that it is a sovereign 
body and therefore could not be termed as ‘ carrier ’, that the Government of India 
now being a sovereign body has ceased to be a corporation, though prior to the 
‘Government of India Act it could be said that the Secretary of State for India was 
‘by statute a body corporate, that the decisions relied on were all in respect of 
transactions prior to the coming into force of the Government of India Act and 
that therefore they could not be relied upon as precedents. 


‘ Carrier’ as such is not defined either in the Carriers Act, or in the Indian 
Railways Act, or in the Indian Limitation Act or in any other enactment. The 
word must therefore be given its o1 dinary and etymological meaning. The word is 
‘derived from the word ‘ carry’. Whoever carries is a carrier. But carrier has no 
doubt in addition acquired a special meaning, since it is not every one that carries 
goods that could be said to be a carrier, but whoever is employed in the business 
‘of undertaking for hire the transport from one place to another goods or money 
or such persons as may employ them, and if such carrying of goods is for all persons 
indiscriminately that would amount to carrying. on business as a public employment, 
not only as a casual occupation, and that would make him a common carrier, as 
‘distinguished from a private carrier, whose trade is not that of conveying goods 
from one person or place to another, but who undertakes upon occasions to carry 
„goods of another for hire. But the Government by assuming control over the rail- 
ways, have undertaken the business of carrying goods of all persons holding them- 
selves out as ready to engage in the transportation of goods for hire as a business, 
and it is very difficult to say that the Government are not doing the business of 
‘carriers. The Government, therefore, by reason of enaging themselves in the busi- 
ness of carrying goods, become carrie1s. The definition of a common carrier in 
the Carriers Act (III of 1865) would bring the Government after having assumed 
‘charge of the railway administration within the meaning of the word “ common 
carrier ” but the Government is specifically exempted under the definition. The 
fact that ‘common carrier’ in the Act is said to denote a person including any 
association or body of persons, whether incorporated or not, would not exclude any 
other entity taking up the business of transporting goods from one place to another 
and doing the business of such carriage of goods, as in the present case by the Govern- 
‘ment which is not a person but a sovereign body or body politic by coming within 
the meaning of the term ‘carrier’. The argument of Mr. S. Ramachandra Ayyar 
proceeds on the basis as if the word ‘ carrier ’ has been defined in any Indian enact- 
ment, which definition would exclude the Government from coming within its 
‘scope. The definition of a common carrier in the Carriers Act of 1865 cannot be 
applied in construing the meaning of the word ‘ carrie: ’ in the Indian Limitation 
Act. In the absence of aedefinition of the word ‘ carrier’ it has to be given the 
popular meaning and as it is commonly understood, that is in the sense in which 
people conversant With the word would understand it. If anyone does the business 
-of carrying goods as a public employment, he would be a carrier and the fact that. 
Sn AES ets a Ne ERNE 
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the Government is doing that business would not make any difference. So long 
as there is no prohibition against the Government doing the business of a carrier, 
there is nothing to show that the word ‘ carrier’ will not include within it one who 
is doing the business of carrying goods. The word ‘ person’ is defined jn the 
General Caluses Act as “ including any company or association or body of indivi- 
viduals, whether incorporated ot not’. But the word could also be taken to 
include a body politic is evident from the definition of ‘ person’ in the Fatal Acci- 
dents Act. There is therefore no particular significance in either the General 
Clauses Act or in the Common Carriers Act not bringing the Government within 
the meaning of the term ‘ person’. The word ‘ carrier’ in Articles 30 and 31 
of the Indian Limitation Act should therefore be given its ordinary derivative 
meaning and a wider one than the definition of a ‘ common carrier’ in the Common 
‘Carriers Act. 


It was urged that Article 31 alone would apply and not Article 30 as the claim 
is in respect of non~delivery and as there was a shortage in the bags to that extent 
the goods could not be said to have been delivered. But, on the otbe. hand, the 
entire correspondence shows that the claim was made only for damage to the goods 
and consequent loss and not for non-delivery and Article 30 alone would therefore 
apply. Further the starting point for limitation is urged to be the letter, dated 4th 
July, 194.5 (Exhibit A-8) as it contained the final repudiation of hability and therefore 
time must be counted from that date. The liability arose as early as on 22nd Janu- 
ary, 1945, under Exhibit A-4 and the fact that in Exhibit A-6 the railway administra- 
tion stated that the matter was under enquiry in reply to the Advocate’s notice would 
not take away the effect of repudiation in Exhibit A-4. Exhibit A-8 which is 
relied upon as the repudiation of liability, only confirms the repudiation already 
made by their letter, dated 22nd January, 1945. The view taken by both the Courts 
that Article 30 is applicable and the plaintiff’s suit is barred by limitation is therefore 
‘correct. 


The Second Appeal fails and is dismissed with costs. No leave. 
R.M. — Appeal dismissed. 


IN THE HIGH COURT OF JUDICATURE AT MADRAS. 
PRESENT :—MR. Justice GovinpDA MENON. 


Suppan Ambalagaran .. Appellant* 
a 6° 
Neelamegam, minor and others .. Respondents. 
Hindu Law—Limuted estate—Owner of a limited estate acting in a way likely to cast a cloud on the reversionary 
ditle—When could be challenged—Hindu widow allowing stranger to be in possession of her husband’s estate— 
Stranger making alienation of the property—Rtght of the reversioner to question the act even during the lifetime of 
the utdow. 


Where a Hindu widow who has only a limited estate in her husband’s property allows a stranger 
to be in possession of the same and the stranger deals with the said property in his own right, it is 
open to the reversioner, even during the lifetme of the limited estate holder, to seek the assistance 
of Court by a declaratory decree to dispel any cloud cast on his reversionary interest. 


Case-law discussed. 


Desu Reddiar v, Srinivasa Reddi, (1937) 1 M.L.J. 41: I.L.R. 59 Mad. 1052 and Shankarbhai v. Bat 
Shiv, (1930) I.L.R. 54 Bom, 837, followed. 


Appeal against the Decree of the Court of the Subordinate Judge of Tiruchirap- 
palli in Appeal Suit No. 96 of 1949 preferred against the Decree of the Court of the 
District Munsif of Kulitalai in Original Suit No. 218 of 1947. 


G. R. Fagadeesa Atyar for Appellant. . ° 
T. S. Vaidyanathan for Respondents. 
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The Court delivered the following 


JupemenT.—The disputed property was the self-acquisition of one Muthu- 
veera who died. some years ago leaving behind him his widow the first defendant 
and a daughter, the second defendant. It is alleged that after the death of Muthu- 
veera the first defendant married one Palaniyandı and their son is the third defen- 
dant, the fourth defendant being the wife of the third defendant. The plaintiffs 
are the minor sons of the second defendant and they are suing for a declaration that 
the settlement deed, Exhibit B-1, dated 14th April, 1937, executed by the third defen- 
dant in favour of the fourth defendantis not valid and binding on the plaintiffs after 
the death of defendants 1 and 2. The plaintiffs are the nearest reversioners to 
the estate of Muthuveera being his daughter’s sons and entitled to succeed to the 
property on the death of the first and the second defendants. 


The Court of first instance held that Exhibit B-1 will not be binding on the 
laintifis and also the suit property belonged to the estate of Mutheveera. 
t further held that the plaintiffs are entitled to the property as presumptive re- 

versioners to the estate of Muthuveera after the death of defendants 1 and 2. The 
appeal to the lower Appellate Court by the third defendant did not meet with 
any success and hence the Second Appeal by the third defendant. 


Mr. G. R. Jagadeesa Iyer for the appellant does not seriously contest the finding 
of the lower Courts that the property in question was the absolute property of Muthu- 
veera but his main argument is that the suit as framed is not maintainable. A 
feeble attempt was made to contend that there was no clear finding by the lower 
appellate Court regarding the re-marriage of the first defendant with Palaniyandi 
after the death of Muthuveera and if there was really a valid marridge, then the 
staal as whether the first defendant would forfeit her rights to the property should 

o be considered ; but when once the question of the ownership of the property 
is decided, it is absolutely irrelevant as to whether there was really a valid marriage 
between Palaniyandi and the first defendant afte: the death of Muthuveera. In 
any event on the finding that the property is at present in the possession of the 
third defendant in whom there is no valid title, what has to be decided is whether 
the suit as framed is maintainable or not. 


After the filing of the Second Appeal the first defendant died and the second 
defendant as the daugther of Muthuveera will be entitled to have a life estate in 
the properties in question. 


Under Article 141 of the Limitation Act a period of twelve years after the 
death of the last female holder is prescribed for filing a suit for recoyery of posses- 
sion of immovable property. This article was introduced for the first time in the 
Act IX of 1871 laying down that for bringing a suit the reversionary heir was allowed 
a period of 12 years after the death of the widow. 


For the purpose of the present suit Article 141 of the Limitation Act may be 
said to lay down the same thing though by the amendment of this article in 1908 
it was made applicable both to Hindus and Mohammadans. Mr. Jagadeesa 
Iyer contends that prior to 1871 if a trespasser got into possession of the property 
adversely to the widow and he continued to hold on for a period of more than 12 
years, then the reversioner would have lost all his right to the property even though 
the reversionary heir had no right to possession during the lifetime of the 
widow. It is to remedy this defect that a new article was introduced in the Limi- 
tation Act for the first time in 1871 and therefore after that introduction the re- 
versioner can wait for a period of twelve years for filing a suit against the trespasser 
who had entered into possessiow of the property adversely to the widow. In these 
circumstances it is urged that a suit for declaration is not maintainable because the 
plaintiffs have a right to recover possession of the property within 12 years of the 
death of the second defendant. It being now established that the property was 
the self acquisition of Muthuveera the third defendant, son of the first defendant by 
the second husband has no claim whatever to the suit properties, and his possession 
would therefore be n6thing more than that of an absolute stranger. When, there- 


-æ 


~ 


I! SUPPAN AMBALAGARAN U., NEELAMEGAM (Govinda Menon, 7.). 411 


fore there is no danger to the inheritance of the plaintiffs a suit for a declaration 
like the one now filed is unsustainable and the reliefs given would be absolute sur- 
plusage. Learned counsel further relies upon the observations of the Judicial 
Committee in Janaki Ammal v. Narayanaswami Iyer!, in support of his contention 
that a declaration that a person is entitled to suceed to the estate after the death 
of the life estate holder is not sustainable. My attention was also invited to a very 
early case of the Calcutta High Court, dated 6th June, 1871, reported in Soorw 
Bunsee Koonwar v. Moheeput Singh*, where the learned Judges held that a mere exe- 
cution and registration ‘of a deed as between strangers, without any ulterior act 
directed against a Hindu widow in possession or against the reversionary heir or 
his possession cannot give the latter any cause of action or entitle him to ask 
for a declaratory decree. What happened in that case was that the plaintiff claiming 
to be the nearest reversioner of the widow of one Nund Lall sued for a declaration 
of his title and for setting aside a deed between two persons. The plaintiff admit- 
ted that the executants of the document had no possession. On this ground the 
learned Judges held that there was no alienation or waste by the widow herself 
affecting the plaintiff’s right as 1eversioner and the mere execution of a deed or 
registration of it as between strangers without any ulterior act directed against 
the plaintiff or his possession or against the widow and her possession can in no 
way give the plaintiff a cause of action at the time the suit was filed. I do not think 
that this decision can in any way help the appellant. If two strangers enter into a 
transaction without in any way interfering with the possession of the widow or the 
rights of the reversioners how a suit for a mere declaration that such a document is 
invalid is maintainable is not understandable. 

Learned counsel for the appellant states that the statement in the first para- 
graph of the decree of the Court of first instance, namely that the settlement deed, 
dated 14th April, 1947, executed by the third defendant in favour of the fourth 
defendant shall not be binding on the plaintiffs, is a declaration similar to the one 
which the learned Judge of the Calcutta High Court refused in Sooruy Bunsee Koonwar 
v. Moheeput Singh®, but the difference between the two declarations is very material. 
Whereas in the Calcutta case there was no attempt made to interfere with the 
possession of the widow or in any way tarnish or throw a cloud on the title of the 
reversioner so far as the present suit is concerned the third defendant claims the 
property as the owner and it was on that footing that the settlement was made. 
In such circumstances I do not see any comparison between the facts of the Calcutta 
case and those of the present case. Another decision on which Mr. Jagadeesa 
Ayyar relied is Munnulal v. Raja Ram? where two Judges of the Allahabad High 
Court held that a declaratory suit by a reversioner during the life-time of the widow 
that he will be entitled to get the property on her death is not maintainable. Ona 
perusal of that report it is found that what was discountenanced by the learned 
Judges was a mere declaration that a person is entitled to succeed as reversioner 
to the estate of another when the same is held by the widow as a life estate holder. 
How this decision applies to the facts of the present case has not been properly 
explained. In Ramaswami Naik v. Thayammal* the facts show that the property 
in dispute belonged to the last male-holder whose widow ought to have been in 
possession of the same but did not get it and that it had been in the occupation of | 
the defendants as trespassers. The plaintiffs as reversioners sued for a declaration 
that the alienation of the property was not binding on them after the death of the 
widow, the life tenant. Though the suit as framed was for a declaration that the 
alienation is not binding, the finding was that there was no alienation but that the 
defendants were occupying the property as trespassers. On these facts the questien. 
that arose for consideration was whether a suit for declaration was maintainable 
or not. Benson and Bhashyam Ayyangai, JJ., assumed that a suit can be laid 
but they were of the opinion that a suit for declaratiov? brought more than six years 
afte: the death of the last male-holde: was barred by limigation. It is difficult 
a a a 


1. (1916) 31 M.L.J. 225 : L.R. 43 I.A. 207: 3. (1922) 66 I.G. 899. 
ILL.R. 33 Mad. 634 (P.C.). 4. (1903) I.L.R,26 Mad. 488. 
2. (1871) 16 W.R. 18. 
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to see how the point that came up for decision in that Judgment car. be applied to 
the facts of the present case. All that the learned Judges decided was that a suit 
‘for a mere declaration brought more than six years after the cause of action had 
accrued was barred by limitation. In my view Mr. Jagadeesa Ayyar’s contention 
does not derive any support from this decision also.” Tt has, therefore, to be seen 
‘what are the basic principles on which a suit for a declaration may be filed by a 
reversioner during the life-time of the widow. In Mayne’s “ Hindu Law” (11th 
Edn.) in paragraphs 678 and 680 the learned author discusses the various kinds of 
declaratory suits. During that discussion the following passage is seen: 


“ During the life of the limited owner the reversioner can sue to remove that which would be 
a bar to his title when it vestedin possession. The commonest suits which are brought by rever- 
s1oners are suits for a declaration that an alienation or surrender made by the limited owner is 
invalid or that an adoption which js set up is invalid or never in fact took place. The next 
reversioner can either institute such a declaratory suit or wait till the widow’s death and sue for 
"the recovery of the property.” 


But Mr. Jagadeesa Ayyar contends that in the present case there is no alie- 
mation by the widow or her daughter but that a stranger has trespassed into the 
„property : but whatever be the cause of action to the presumptive reversionery 
heir the point seems to be somewhat bereft of authority. There are certain. obser- 
“vations in cases and in text-books which would show tha. it is open to a presumptive 
‘reversioner to file a suit for a declaration in cases when the trespasser against the 
“widow is not entitled to hold possession of the property. 


In the text-book on “ Principles of Hindu Law” by J.C. Ghose (grd Edn. 
‘Volume No. 1, at page 281) the learned author observes as follows : 


“The reversioner may sue the widow and a third party who has dispossessed her for restor- 
ation of the property to the widow.” 


“The authority cited is Shamsundaree Chowdhrain v. Jumoona Chowdhain?. In Shankar 
Bhai v. Bai Shiv? Marten, C.J., cites the authority of Mulla’s “Hindu Law”, 6tb 


edition, page 217, for a similar proposition. The statement in Mulla’s “ Hindu 
Law ” is to this effect : 


“Tn the case, however, of a trespasser the next reversioner would at once be entitled to sue if 
‘the widow did not take any steps to recover possession.” 


In Mayne’s “ Hindu Law ”, rmh edition, at page 806, the learned author 
observes : 


“In one case the widow had given up the estate toa third party, under threat of legal pro- 

«ceedings and refused to have anything to do with the assets. It was held that the reversioners 

-might sue the widow and the third party to have the possession restored to proper custody, and 

that a manager should be ponte to collect, account for, and pay into Court, the assets to be 
t 


oo for the ultimate benefit of the heirs who should be entitled to succeed at the death of the 
widow.” 


The authority cited for this proposition is Shama Sundaree Chowdhrain v. Jumoona 
Chowdhrain!; reference is also made to the decision in Venkanna v. Narasimham® and 
Shankar Bhai v. Bai Shiv?. Mr. Jagadeesa Ayyar contends that the right of the 
reversioner to sue for such a declaration and for possession to be given to the widow 
‘would have been justified before the introduction of Atticle 141 of the Limitation 
Act, but subsequent to that, such a suit cannot lie. It seems to me that this argument 
is unacceptable. In Venkanna v. Narasimham® Wallis, C.J., referred to the decision 
in Nobin Chunder Chuckerbutty v. Issur Chunder Chuckerbutty* and to the later decision 
in Radha Mohan v. Ram Das Dey® and observed as follows : \ 


“ On the authority of this case it was held in Rada Mohan v. Ram Das Dey®, before the enact- 
rment of the present article 141 that the next reversioners were entitied to have the immovable 
property of the estate abandoned by the widow reduced into possession and to put a manager in 
-charge of them. This case is authority for the proposition that as regards the immoveable corpus 
of the estate also, it is open to the teversioners to file a suit praying that such n.ovable corpus may 
be so reduced into possession and handed over to a receiver appointed in the suit subject to any 
rquestion of limitation ; ‘transferees fgom the widow without consideration may be made to 


I. $1875 24 W.R. 86. 4. (1868) g W.R. 505. 
2. (1930) I.L.R. 54 Boma 837 at 847. 5. (1869) 8 B.L.R. 862. 
3. (1921) 41 M.L.J. 279: ILL.R. 44 Mad. 984. 
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replace any of the moveable corpus of the estate of the last male-holder which can be traced 
to their hands on the aoe principle recen tyre in Sinclair v. Brougham} which imposes 
upon people into whose hands the property of other persons has come without consideration, the 
-duty of accounting for it and H it.’ 

It is therefore, clear that Radha Mohun v. Ram Doss? should not be restricted to 
the facts and circumstances which aiose before the enactment of Article 141 of 
the Limitation Act. 

For the respondents Mr. T. S. Vaidyanatha Iyer referred to various passages 
in a recent judgment of the Supreme Court reported in Natvarlal Punjabi v. Dadu 
Bhat Manu Bhat’, where their Lordships agreeing with the Calcutta decisions and 
-disagreeing with the Madras cases held that when a Hindu widow surrenders her 
life-estate it is not really an act of alienation by her of her rights in favou of the 
reversioner because the reversioner does not derive his title from her but derives 
his title from the last male-holder as his successor-in-law and therefore the rever- 
sioner can immediately bring in a suit for recovery of possession of the property 
illegally alienated by the widow without waiting for the death of the widow. The ° 
trend of the Madras decisions had been to the effect that if the widow alienates 
the properties and then surrenders her estate the alienee is entitled to continue to 
remain in possession of the property until the death of the widow and that the 
reversioner can claim the same only after he: death. It was held by their Lordships 
of the Supreme Court that this view is unsustainable. There are also ohservations 
an the judgments to the effect that the rights acquired by adverse possession by the 
trespasser against the widow are available only against the widow and not against 
the reversioners. I am of the opinion that the observations in this case do not 
render any assistance for decision on the question whether a suit for a declaration 
-will lie or not. The other decision which has been brought to my notice is Desu 
Reddiar v. Stintoasa Reddit where it was held that in dealing with suits by reversioners 
a distinction has to be drawn between reliefs in respect of the individual or personal 
title of the particular reversioner (plaintiff) and reliefs claimed for the benefit of the 
‘body of reversioners represented by the presumptive reversioner. It has been 
pointed out that reliefs of the former kind have generally been refused on the 
-ground that an anticipatory declaration of the kind might be rendered valueless 
\and nugatory by future events but reliefs of the latter kind are not open to the same 
objection and they are allowed. In the instant case the relief sought for should 
be of the latter kind because what is asked for is a declaration that the property 
belongs to the estate of Muthuveera and that the settlement deed executed by the 
third defendant unauthorisedly in favour of the fourth defendant is invalid. ‘The 
finding by the lower Courts is that the property belongs to Muthuveera and that the 
third defendant is holding it adversely to the wow. The decision in fanaki 
Ammal v. Narayanaswamt Iyer® cannot stand in the way of the grant of a declaration 
.as prayed for by the plaintiffs. As I do not find anything illegal in the declaration 
given by the lower Courts and as the same was intended to prevent illegal acts of 
the widow likely to cause jeopardy to the estate by A the reversionery 
rights of the plaintiffs the suit as framed is maintainable. ‘The Second Appeal 
fails and is dismissed with costs. No leave. 

R.M. Appeal dismissed, 


$ © 
ee 
1.¥ L.R. (1914) A.C. 398. Ae (1937) 1 M.L. .41: I.L.R. 59 Mad. 1052. 
2. Py MeL R. 68 5. (1916) 31 M. Fits "L.R. 43 L.A. 207 : 
3. (1954) 1 M.LJ. 69: (1954) SCJ. 34 LLR. 3) Mad. 634 
4S.C.). 
52 


414 E THE MADRAS LAW JOURNAL REPORTS. [1955 


IN THE HIGH COURT OF JUDICATURE AT MADRAS. 


PRESENT :—Mr. P. V. RAJAMANNAR, Chief Justice AND Mr. Josrce RAJA- 
GOPALA AYYANGAR. 


V. C. Thani Chettiar and another .. Appellanis* 
v 


Dakshinamurthy Mudaliar and others .. Respondents. 


Limitation Act (IX of 1908)—Suit for general partition by an alience from a coparcener of an undivided’ 
share in a Hindu joint family—Period of limitation applicable—Limitation—When begins to run—Law if 
different in cases of alienee of the undivided share of a divided member. 

A purchaser of a share of some of the coparceners of a Hindu joint family cannot claim to be put 
in possession of any definite piece of the family property. He is not entitled to joint possession with 
the coparceners. He has only an equity to work out his rights by a suit for eneral partition. Such æ 
suit, however, will not be technically on a par with a suit for partition filed by a coparcener. 


There is no Article of the Limitation Act which specifically provides for a suit by an alienee from» 
a coparcener for general ition. But there cannot be a sutt for partition simpliciter. Partition in 
the sense of division is only a step towards the ultimate goal namely, separate possession of the share 
m the joint property to which the plaintiff is entitled. It follows therefore that Article 144 of the 
Limitation Act which is the residuary Article applicable to suits for possession of immoveable property 
will apply to such suits so long as the property concerned is immoveable property. 

In discussing the application of any Article of the Limitation Act to a particular suit the most 
important fact to be considered is the relief prayed for. A discussion of the legal rights on which 
relief is sought may be helpful to a certain extent but ultimately the decision depends on the actual! 
relief sought. It is true that an alienee of an undivided interest of a Hindu coparcener is not entitled 
to joint possession with the other coparceners and he is also not entitled to separate possession of any 

of the family property. But the alience is entitled to obtain possession of that part of the family 
property wHich might fall to the share of his alienor at a partition. Therefore it is that he institutes. 
a suit for general partition and such a suit is one for possession of immoveable property or an 
interest therein. 

Shevantibai v. Janardan, A.I.R. 1939 Bom. 322, dissented. 

In the absence of a clear acknowledgement of the right of the alienee or participation in the 
enjoyment of the family property by the alienee the possession of the non-alienating coparceners 
would be adverse to the alience from the date on which he became entitled to sue for general parti- 
tion and possession of his alienor’s share. Even the possession of the alienor himself would be adverse 
to the alenee from the date of the sale. 


The law as regards limitation for such suits is the same even in cases where there has been a 
disruption of the joint status, so long of course, as there has been no division by metes and bounds. 
The remedy of the alienee of the undivided share of a divided member is also a suit for general parti- 
tion. ; 
Appeal against the Decree of the District Court of Chingleput in Appeal Suit 
No. 164 of 1948, preferred against the Decree of the Court of the Subordinate Judge 
of Chingleput in Original Suit No. 47 of 1946. 


S.A. No. 1655 of 1949. 
K. S. Champakesa Ayyangar and R. Gopalaswam: Ayyangar for Appellants. 


S.A. No. 2781 of 1949. 
N. R. Raghavachani and V. C. Sri Kumar for Appellants. 
S. Ramachandra Ayyar, G. M. Alagarswamt, N. K. Mohanarangam Pillai, M. V. 
Gopalaratnam, N. K. Pattabhiraman, N. R. Raghavachan, V. C. Sri Kumar, V. M. 


Ramaswami, N. Gopala Menon, K. V. Muthukumaraswami Chettiar, S. Thyagaraja Ayyar 
and S. Rajagopala Ayyangar for Respondents in both appeals. 


C.M.S.A. No. 76 of 1950. 
R. Gopalaswami Ayyangar for Appellant. 
__ N. K. Mohanarangam Pilla, M. V. Gopalaainam, N. K. Pattabhiraman and S. 
Ramachandra Ayyar for Respondents. a j ao 


ji aa 


* S, A. Nos. 1655 o£ 1949,'2781 of 1949 : 2oth September, 1954. 
and C. M.S. A. No. 76 of 1950. 
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[When the appeals came on for hearing in the first instance Krishnaswamy 
Nayudu, J., referred the appeals to be heard by a Bench.] 


The Judgment of the Court was delivered by 


-  Rayamannar, C. J.t—These two Second Appeals involve an interesting question 
of law as to what is the period of limitation applicable to a suit filed by an alienee 
frem a coparcener of an undivided share in joint family property for general partition. 
There is very little direct authority on the question. The appeals were originally 
heard by Krishnaswami Nayudu, J., who referred them for decision by a Division , 
Bench of this Court. These two appeals arise out of two suits for partition, O.S. 
No. 47 of 1946 and O.S. No. 23 of 1945 in the Court of the Subordinate Judge of 
Chingleput filed in the following circumstances. The properties in suit belonged 
to a joint family. ‘The following pedigree shows the relationship between members 
of this family :— 
B Mudali 


Varadaraja i axial (died) Singaravelu Mudali (died) 
me <<<—$ Ratnavelu Mudali 
| (deft. 5) 
Manicka velu Subbaraya 
Mudali Mudali Mudali 
(deft. 1) (died) 
| Balu Jayaramarm 
i Mudali (deft. 6) (deft. 7). 
(deft. 4) 


| 


Kuppuswami Dakshinamurthi Kothandaraman 
(died) (deft. 2) (deft. 3). 


Defendants 1 to 4 are the descendants of Varadaraja Mudali and form one 
branch, Defendants 5 to 7 are the descendants of Singaravelu Mudali and form 
the other branch of the family. The family became heavily indebted and several 
suits were filed by creditors for the recovery of amounts due to them. One of such 
suits (O.S. No g of 1916) was filed by one Arunachala Mudali in the District Court 
of Chingleput. The members of the family who were alive on the day were made 
parties. At about this time, the third son of Varadaraja Mudali, namely, Subba- 
raya Mudali, filed a suit for partition, O.S. No. 18 of 1916 in the same Court. To 
this suit, not only the members of the family, but also the creditors of the family 
were made parties, including Arunachala Mudali. A preliminary decree for 
partition was passed in the suit on 29th December, 1917. There was also a decree 
passed in Arunachala’s suit, O.S. No. 9 of 1916. ‘There were appeals to the 
High Court, which were dismissed. No steps, however were taken in O.S. No. 18 
of 1916 for the passing of a final decree and somehow or other, the suit appears to 
have been dismissed. In the meantime, Ratnavelu became an insolvent. The 
Official Receiver sold the share of Ratnavelu in items 1 to 8 of B schedule to Thani 
Chettiar, the plaintiff in O.S. No. 47 of 1916. Though the sale by public auction 
was held on 16th March, 1925, the sale deed was executed by the official receiver 
on 4th January, 1929. Arunachala proceeded to execute his decree in O.S. No. 9. 
of 1916 and brought to sale the half share in the properties set out in schedule B 
excluding items 1 to 9, that is, after excluding the half share of the insolvent Ratna- 
velu. The purchaser was Rajamanickam Chetty, the plaintiff in the other suit, 
O.S. No. 23 of 1945. The sale was held on 28th July, 1927 ; it was confirmed 
on 14th April, 1928 and a sale certificate was issued on 24th November, 1931. 
There appears to have been a sort of paper delivery through Court in March and 





f 29th September, 1954. 
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July, 1934. Butit is common ground that neither Thani Chettiar nor Rajamanic- 
kam Chettiar ever got possession of the properties purchased by them. Both 
Thani Chetty and Rajamanickam Chetty joined together and filed O.S. No. 64 of 
1935 in the Court of the Subordinate Judge of Chingleput on 4th November, 1935, 
for possession of the B schedule properties from the present defendants 1 to 7 and 
‘others. This curious procedure was adopted, evidently because the two purchasers 
claimed to have become co-owners of these properties, each one having purchased 
„a half share in them. They made an allegation in the plaint in that suit that they 
together were entitled to enjoy the B schedule properties in common without a 
partition and they had agreed to do so. One of the pleas in defence was that the 
suit as framed was not maintainable. The learned Subordinate Judge decreed the 
suit. There was an appeal to the District Court. The learned District Judge 
allowed the appeal and dae the suit on the ground that the suit as one framed 
for possession of particular items of property was not maintainable and'the only 
remedy was by way of a suit for general partition. The learned Judge also expressed 
the view that the one-third share in the properties belonging to defendants 6 and 7 
remained unaffected by the sales in favour of the plaintiffs. There was a Second 
Appeal to this Court which was dismissed by Mockett and Kuppuswami Ayyar, JJ- 
Mockett, J., observed : 


“On one ground it is inevitable that the appellants must fail. They seek to obtain possession 
without a prayer for partition and the authorities are to-day beyond dispute that such a farm of suit 
does not le.” 


Kuppuswami Ayyar, J., agreed with him and said : 

“The appellants are only alienees of the undivided interests of the several members of a joint 
Hindu family in respect ofa particular property of that family. By such purchase they cannot claim 
a right to have the particular item of property. All that they could seek is to have the equities worked 
out in a suit for general partition of the family properties in which they may ask the Sa all pur- 
chased by them to be allotted to the share of the persons from whom they claim to be the alienecs.”’ 
Mockett, J., incidentally held that the first plaintiff in that suit was entitled only 
to an undivided one-sixth share. It may be mentioned here that in pursuance of the 
decree for possession passed by the learned Subordinate Judge, the plantifis obtained 
delivery af poeeeion of the properties on 26th March, 1942. But after the appel- 
late decree, possession was re-delivered to the members of the family on goth Feb- 
ruary, 1944. Soon after the disposal of the Second Appeal, the two suits out of 
which these appeals arose were filed, one by Thani Chettiar and another by Raja- 
manickam Chettiar, in February, 1945. Thani Chettiar in his suit was content 
to claim only one-sixth share, while Rajamanickam claimed a half share. Both 
the trial Judge, namely, the learned Subordinate Judge of Chingleput, and the 
jearned District Judge on appeal, dismissed the suits as barred by limitation. Hence 
the appeals. 

- The learned Subordinate Judge disposed of the question of limitation thus. 
The Court sale to Rajamanickam was confirmed finally by the District Court 
on 15th January, 1930. Thani Chettiar got a sale deed executed in his favour on 
4th January, 1929. So for each of these two persons limitation for a suit for parti- 
tion and possession would run from the respective dates. Whether Article 120 
or Article 144 of the Limitation Act is applicable, in either view, the suit would 
be barred. ‘The learned District Judge held that whether Article 120 or 144 was 
the Article applicable, the suits were barred because the suit by Rajamanickam 
was brought more than 12 years after 15th January, 1990, the date of the confirma- 
tion by Court, and the suit of Thani Chetty was beyond 12 years from 4th January, 
1929, the dateof the Official Receiver’s sale deed. The plaintiffs relied on certain 
pleas which, according to them, would save them from the bar of limitation. But 
all these pleas were overruled. 

Mr. K. S. Champakesa Ayyangar, who appeared for the appellant in S.A. No. 
1655 of 1949, was unable to formulate his contentions with any definiteness, evidently 
because of the absence of direct authority on the point. He would not mention 
any Article of the Limitation Act as applicable to a suit like the present. So far 
as we are able to understand him, his argument was that so long as the right of 
the alienating coparcener for partition against the other coparceners could be 
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enforced by him, the right of the alienee also could be enforced. The coparcener’s 
right to obtain partition and separate possession of his share affords a continuing 
cause of action and it is lost only when there has been exclusion or ouster for the 
statutory period of twelve years. If by such exclusion or ouster the alienor’s right 
becomes lost, then learned counsel was prepared to concede that the alienee’s 
right would also be lost. Though this was his main contention, he also put for- 
ward alternative contention assuming that some Article of the Limitation Act should 
apply. If Article 144 is the Article applicable, he contended that limitation will 
commence to run only when the alienee becomes entitled to possession of a definite 
item of property and that could only be when the alienating coparcener obtains 
separate possession of his share. Till then, the alienee is not entitled to actual 
possession of any portion of the family property and therefore the possession of 
the other coparceners will not be adverse to him. Assuming that Article 120 1s 
the Article applicable, his argument was that limitation would not commence till 
the alienee’s right is denied. At this stage we shall not refer to his special pleas 
put forward to escape from the bar of limitation, for example, the plea based on 
section 14 of the Limitation Act. 


It is necessary to remark on one important omission in the plaint and it may 
be necessary to consider whether the fact so omitted has any material bearing on 
the question to be decided. We refer to the omission on the part of the plaintiffs to- 
mention the suit for partition brought by Subbaraya, O.S. No. 18 of 1916 mentioned 
earlier in the judgment and the preliminary decree passed therein. Not only 
is there no mention of this ; on the other hand, throughout the plaint, the defen- 
dants are described as being members of an undivided family. It appears, however, 
that in the Courts below the plaintiffs changed their case and indeed relied on the 
fact that as result of the suit filed by Subbaraya, the family became divided in 
status. The learned trial Judge refused to permit the plaintiffs to change their 
case, as all along the plaintiffs had been proceeding on the footing that the family 
was undivided in status. 


Before we deal with the question as to which Article of the Limitation Act 
applies to a case like the present, it is useful to examine the position and the rights 
of persons like the plaintiffs who purchase a share of some of the coparceners of 
a Hindu family. The purchaser cannot claim to be put in possession of any definite 
piece of family property. He does not even acquire any interest in the property 
sold. He does not become a tenant in common with the members of the family. 
He is not entitled to joint possession with them. He has only an equity to work 
out his rights by means of a partition standing in his vendor’s shoes. The alienee’s 
suit for partition must be one for partition of the entire property and not for the 
partition of any specific item of, or interest in, the family property, such a suit, 
however will not be technically on a par with a suit for partition filed by a co- 
parcener. Such a suit would not have the necessary effect of breaking up the joint 
ownership of the members of the family in the remaining property nor the cor- 
porate character of the family. (Mayne on “Hindu Law”, 11th Edition, pages 487, 
489 and 491). 

It is common ground that there is no Article of the Limitation Act which speci- 
fically provides for a suit by an alienee from a coparcener for general partition. 


Article 127 provides for a suit by a person excluded from joint family property 
to enforce a right to share therein. But that Article would not apply unless the 
claim is made by the plaintiff as a member of the coparcenary. ‘The attempt of 
Mr. Champakesa Ayyangar was to convince us that there was no Article of the 
Limitation Act which would apply to this case. But this cannot be, having regard 
to the scheme of the Limitation Act, The only exceptipn is section 10 of the Act 
which expressly provides that a suit against express trustees shall not be barred by 
any length of time. That section has certainly no application*to the present case. 
Mr. S. Ramachandra Ayyar, for the respondents, took up the position that as there 
is no specific provision for a suit like the present, Article 120 would apply as the 
residuary Article. There is one decision of the Bombay High Court in Shevantt 
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Bat v. Fanardan1, which supports this position, to which we shall refer later. In 
our opinion, a suit like the present would fall within Article 144. Mr. Champakesa 
Ayyangar contended that this was not a suit for possession of any particular item of 
immoveable property, as it was a suit for general partition. ‘This contention is 
neither sound nor warranted in fact. There cannot be a suit for partition simpli- 
citer, that is to say, a suit for a mere devision of joint property without more. Parti- 
tion in the sense of division is only a step towards the ultimate goal, namely, sepa~ 
rate possession of the share in the joint property to which the plaintiff is entitled. 
The prayer in this very suit conclusively demonstrates this. The decree sought by 
the plaintiff in O.S. No. 47 of 1946 is a decree directing a partition of the one- 
sixth share of the 5th defendant in the properties mentioned in schedules A and Band 
allotting in equity the one-sixth share of A schedule properties to that sharer free 
from the claims of other defendants and directing that such one-sixth separate 
share of the A schedule property may be delivered to the plaintiff. In the other 
suit also, the prayer is for a decree for delivery of possession after a partition. The 
suit in each case is therefore, one for possession of immoveable property. It is 
admitted by learned counsel for the appellant that none of the Articles like Article 
136, etc., provides for a suit for possession of this nature. It follows, therefore, 
that Article 144 which is the residuary Article applicable to suits for possession of 
immoveable property will apply, so long as the property concerned is immoveable 
property. 

On this point, i.e., which is the Article applicable there is no direct authority. 
Mr. Champakesa Ayyangar cited several decisions, but none of them throws much 
light on this point. Decisions relating to suits filed by members of the family 
against alienees from other members of the family which deal with the question 
if and when the possession of the alienee should be held to be adverse to the non- 
alienee members of the family are of no assistance and do not demand any discussion. 
We shall refer only to decisions in which the suit is brought by the alienee. 


Hari Krisina Chowdury v. Venkata Lakshmi Narayana*, was a case in which the 
suit was brought by the transferee of a one-fifth share of a coparcener in two vil- 
lages. The suit was brought in 1906. The plea was that the alienor of the plain- 
tiffs who was the fifth defendant in the case had no enjoyment of the suit, property 
ever since 1893, and therefore the suit was barred by time. We ascertained from 
the original papers that the sale to the father of the plaintiffs was in 1900. ‘The 
learned Judges held that the Article applicable to the case was Article 144 and for 
the plea of limitation to succeed, it was incumbent on the contesting defendant to 
prove that the fifth defendant was in denial of his title excluded from the enjoy- 
ment of his share of the suit lands. It may be observed that the suit was instituted 
in 1906, only six years after the alienation in favour of the father of the plaintiffs 
There could be no question of the suit being barred under Article 144, if the mate- 
rial date was the date of the purchaser. The plea was that long before the plaintiffs’ 
father purchased the fifth defendant’s share, adverse possession as against the fifth 
defendant had commenced and after the lapse of the statutory period of twelve 
years, the fifth defendant would lose his right in and to the property. This is 
because the alienee cannot claim anything more than what his alienor could have 
claimed. If the claim of the alienor was barred on the date of the suit the claim 
of the alienee will equally be barred. This principle is embodied in Article 136 
of the Limitation Act, which runs thus: l 


Time from which 
period begins to run. 


Period of 


Description of suit. limitation. 








By a purchaser at a private sale for possession of |Twelve years .. |When the vendor is first 
immoveable property “sold when fhe vendor was entitled to possession. 
out of possession on the date of sale. 


ee 
1. A.LR. 1939 Bom. 322. 2. (1910) 20 M.L.J. 323: LL.R. 34 Mad. 402. 


- 
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In Bhogavalli Venkayya v. Bhogavalli Ramakrishnamma1, Article 136 was applied. 
It was held that to a suit by the purchaser from a member of the joint family who 
is alleged to have been out of possession at the time of sale, Article 136 of the Limi- 
tation Act applies in terms, It was contended that the possession contemplated 
under Article 136 is actual possession and not such possession as a member of the 
joint family is presumed to have in the family property until excluded therefrom ; 
but this contention was overruled. Fateh Muhammad v. Gulam Muhammad*, was 
not a case of a transferee from a member of a joint Hindu family. Two Muham- 
madan brothers jointly owned a house. In 1900 one of the brothers sold his un- 
divided share in it to his son-in-law, but the other brother continued to be in posess- 
sion of the whole. ‘The alience’s son brought a suit for possession of the half share 
to which his alienor was entitled. The defendants pleaded that as the brother 
other than the alienor had exclusive possession of the entire house for more than 
twelve years, the suit was barred. The learned Judge, Tek Chand, J., held that 
the suit was not barred because the possession of the non-alienating brother being 
the possession by a co-sharer must be presumed to be on behalf of the other 
co-sharer and his representative, that is, the alienee, in the absence of any denial 
of title, at a time beyond twelve years from swt. The principle of this decision will 
have no application to the case of an alienee form a member of a Hindu family. 


Mr. Champakesa Ayyangar relied on general observations in certain decisions 
like Subah Lal v. Fateh Muhammad’, regarding the possession of one co-sharer, as 
affecting adversely the rights of other co-sharers. ‘Though among the co-sharers 
as such the possession of one co-sharer, is presumed to be possession on behalf of 
all the co-sharers, there appears to be a difference of opinion as to whether the 
same rule applies as between a transferee of a co-sharer ard the remaining co- 
sharers (vide Udi v. Maru Mal4 and Subah Lalv. Fateh Muhammad*.) But we are 
clearly of opinion that in any event this rule cannot, and will not, apply to the 
purchaser of a share of a coparcener in a Hindu joint family. Such purchaser, 
as has already been pointed out, is not entitled to joint possession with the other 
members of the family, and therefore, the ordinary rule governing the possession 
of co-tenants cannot apply. We share with Wadia, J., the view that it may not 
be very proper or accurate to call an alienee from a member of a Hindu family a 
tenant-in-common. As he points out: 

“The alienee never acquires the status of an undivided Hindu member of the coparcenary. All 
that he generally acquires is the undivided interest of his alienor, and a right to ascertain that interest 
by partition...... ‘Calling him therefore a tenant-in-common by borrowing a technical expression 
of the cai law of property is to lay down a very broad proposition which is not in accordance 
with any 
‘The position would not be different even if there has been a severance in status. 
In this last-mentioned case, which is the only direct case on the point, it was held 
by Beaumont, C.J., and Wadia, J., that Article 120 is the proper Article applicable. 
This conclusion was arrived at by the following reasoning, which is best expressed 
in the learned Chief Justice’s own words :— 

“It is, in my opinion, clearly established that a purchaser from a member of a Hindu joint family 
does not acquire a right to be considered himself a member of the joint family in place of the vendor, 
or a right to have joint possession of the family property in place of the vendor, nor, of course, does 
he acquire any right to possession of any specific part of thè property, that being a right which the 
vendor himself did not possess. The only right which the purchaser has in such a case is a right to 
suc for partition and procure to be allotted to himself the share which would have gone to his vendor. 

= * 4 a * 

“Now two things seem to me necessarily to follow from the proposition that the plaintiff is not 
entitled to joint possession of the family property : first, that he cannot rely on the ordinary rule that 
the possession of one co-tenant is the possession of all ; the plaintiff not being entitled to possession, 
the possession of the other co-owners cannot help her: Secondly, that the possession of their parties 
cannot be adverse to the plaintiff, because adverse possession denotes exclusion of areas Meehan 
to possession, and if the plaintiff is not entitled to possession, she cannot be excluded. erefore, 
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I am not prepared to agree with the learned Judge’s view that the plaintiff’s case is barred under- 
Article 144, Limitation Act.” 
Wadia, J., follows the same line when he says :— 

“Both these Articles (Articles 142 and 144) are Articles applicable to suits for possession and it 

is admitted that an alienee of the undivided interest of a Hindu coparcener is not entitled to posses- 
sion. It cannot be said that the possession of any person is adverse to that of a person who is not 
entitled to any possession at all.” 
The learned Judges, therefore, held that the residuary Article 120 applied and. 
that the cause of action arose from the death of the alienor-coparcener. With. 
great respect to the learned Judges, we are unable to agree with this reasoning. 
In discussing the application of any Article of the Limitation Act, to a particular 
suit, the most important fact to be considered is the relief prayed for. A discussion 
of the legal rights on which relief is sought may be helpful to a certain extent, but 
ultimately the decision depends on the actual relief sought. It is true that an alienee 
of an undivided interest of a Hindu coparceners is not entitled to joint possession 
with the other coparcener and he is also not entitled to separate possession of 
any part of the family property. But the alience is entitled to obtain possession 
of that part of the family property which might fall to the share of his alienor at a 
partition. Therefore it is that he institutes a suit for general partition with the 
prayer that he may be put in possession of that part of the family property which 
may be allotted to his alienor. The suit, is, therefore, a suit for possession of im- 
moveable property or an interest therein. Indeed, it is not a suit for anything 
else. It is wrong to consider his suit as a suit for mere partition. Mere partition. 
will only result in division, but a mere division would not satisfy the plaintiff. What 
he wants is actual delivery of possession. In our opinion, we cannot, therefore, 
with great respect, follow the decision in this case. 


If Article 144 is the proper Article applicable, when does time commence to. 
run? According to the third column of Article 144, time begins to run from the 
date when the possession of the defendant becomes adverse to the plaintiff. As 
we have already pointed out, the possession of the non-alienating members of the- 
family cannot be deemed to be possession on behalf of the alienee also. We have 
not come across any case in which it has been held so. As pointed out so early as: 
in Muittusamt v. Ramakrishna, by Muttuswami Ayyar, J.: 

““Coparcenery as recognised by Hindu Law, can only subsist between the members of a joint 
Hindu family, and the contention that the possession of one coparcener is the possession of all for 


purposes of limitation can have no application as between a purchaser from one of the coparceners 
and the other members of the family.” 


In our opinion, in the absence of a clear acknowledgment of the right of the alienee 
or participation in the enjoyment of the family property by the alienee the posses- 
sion of the non-alienating coparceners would be adverse to the alienee from the 
date on which he became entitled to sue for general partition and possession of 
his alienor’s share. The fact that the alienee is the purchaser of an undivided 
interest is not inconsistent with the conception of adverse possession of that interest. 
As Lord Radcliffe observed in Sudarsan Das v. Ram Kripal Das?. 

“What is in question here is not adverse possession of the block of property in which the various. 
undivided interests subsist but adverse possession of one undivided interest. Article 144 certainly 
extends the conception of adverse possession to include an interest in immoveable property as well as 
the property i : nor was it disputed in argument by the respondents that there could be adverse 
possession of an undivided share, given the appropriate circumstances.’ 

We may add that not only will possession of the non-alienating members of the family 
be adverse, even the possession of the alienor himself would be adverse to the alienee 
from the date of the sale. It was not even suggested that the plaintiffs in the two. 
cas es before us ever participated in the enjoyment of any part of the family property. 
Nor has any case been set up pf an express acknowledgment of their right under their 
purchase. There was a late attempt before us to raise a plea of acknowledgment, 
but we did not permit learned gounsel for the appellants to do so, as it was not 





I: a) I.L.R. 12 Mad. 292. I.L.R. 29 Pat. 279 at 291. (P.C.). 
2. (1950) 1 MLL.J. 243 : L.R. 77 LA, 42: 


I] THANI CHETTIAR V. DAKSHINAMURTHY MUDALIAR (Rajamannar, C.J.) 423 


raised in the Courts below now even in the memorandum of appeal to this Court. 
We, therefore hold, agreeing with the Courts below, that the suits were barred by 
Limitation under Article 144. 

Though the above discussion has proceeded with reference to an alienation 
of a share of the family property by an undivided coparcener, there will be no 
material difference in law even if there had been a disruption of the joint status, 
so long of course, as there has been no division by metes and bounds. Though 
severance in status may render the rule of survivorship inapplicable and deprive 
the eldest male member of his rights as karta, so far as possession and enjoyment are 
concerned, no change occurs. The result is that a purchaser of the share of a. 
divided member of the family would not be entitled to joint possession with the other 
members. For instance, a divided member will be entitled to reside in the family 
house. But his transferee certainly will not be so entitled. The remedy of the 
alienee of the undivided share of a divided member is also a suit for generak 
partition. 

It only remains to consider the other special pleas put forward by the plaintiffs. 
to escape from the bar of limitation. One is common to both the suits, namely, 
the plea based on section 14 of the Limitation Act. The plaintiffs seek, in comput- 
ing the period of Limitation, deduction of the time taken in the prosecution of the 
prior suit for possession. That suit was originally filed on 4th November, 1935 
and finally disposed of by this Court on goth October, 1944. We have no hesita- 
tion in holding that section 14 has no application to the facts of this case and the 
plaintiffs are not entitled to the benefit of that section. Before that section can apply, 
the prior proceeding must have been founded upon the same cause of action as 
that on which the later suit is founded and should have failed because of a defect 
of jurisdiction or other cause of a like nature. It has been held that though a 
liberal construction should be placed on the words “ or other causes of a like nature ” 
they cannot obviously apply to a cause where the prior suit failed because it was 
totally misconceived. (Vide Murugesa Mudaliar v. fattaram Davey1, Ganapati Muda- 
liar v. Krishnamachari and Siddalingana v. Bhimana*. The prior suit was dismissed 
because it was wholly misconceived and not because of any defect of jurisdiction 
or any ground simil-r to it. Learned counsel for the appellants relied upon a 
decision of the Privy Council in Nrityamoni Dassi v. Lakhan Chandra Sent, which 
affirmed the decision of the Calcutta High Court in Lakhan Chandra Sen v. Madhu- 
sudan Sen®, That was not a case really falling under section 14 of the Limitation 
Act. Indeed, it was contended before the High Court that section 14 covered the 
the case, but Maclean, C.J., expressly observed that they felt grave doubt whether 
the case fell within that section. It was not necessary to decide that point, as the 
case could be disposed of on another point. In Thurutheelakath Thottinakkara Puthta- 
Purayil Kunhi Kuitiali v. Tharayil Peethtkayil Kunhammad®, on which also reliance was 
placed by learned counsel for the appellants, it was held that the dismissal of a 
suit on the ground of non-joinder of necessary parties is a dismissal for a cause of a 
like nature with defect of jurisdiction within the meaning of section 14 of the Limi- 
tation Act. That decision has no direct application to the present case. 


Another contention which arises only in S.A. No. 2781 of 1949 is based on 
the fact that in pursuance of the sale certificate issued to Rajamanicka on 24th 
November, 1931 there was a symbolical delivery to him through Court on gist 
March, 1934 and that gives rise to a fresh cause of action to sustain a suit for posses-- 
sion. The decision of Anantakrishna Aiyar, J., in Sethuratnam v. Chinna Solan’, 
was cited in support of this contention. It was held by that learned Judge that 
even if the decree-holder did not obtain actual possession a fresh cause of action 
would arise from the date of the symbolical delivery made in execution. ‘That was 
a case, however, in which there could be a symbolical dekivery. In our opinion, the 
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principle of that decision cannot apply to a case where there can be no delivery, 
either symbolical or actual, in pursuance of the sale of an undivided interest in 
joint family property. It is not competent to a Court on a mere application for 
execution by a purchaser of such an undivided share to pass an order directing 
delivery of possession. Yelumalai Ghetti v. Srinivasa Chetty. The appellant cannot 
get the benefit of a fresh cause of action by any symbolical delivery which could 
not in law have been made to him. 


There is no substance in the contention based on the fact of the possession 
which the plaintiffs obtained in execution of the decree of the trial Court in O.S. 
No. 20 of 1940 which they enjoyed till goth February, 1944, when they lost posses- 
sion by reason of the appellate decree. As pointed out by the learned District 
Judge, even by that date, 26th March, 1942, the rights of the plaintiffs had become 
barred as more than twelve years had elapsed since the date of the sale from the 
ae Receive: in the one case and the date of the Court sale in the case of the 
other. 


In the result, the Second Appeals fail and are dismissed with costs. 


C.M.S.A. No. 76 of 1950.—This appeal relates to the claim for mesne profits 
and damages in regard to some of the suit properties for the period between 26th 
March, 1942 and agth February, 1944, during which period the defendants were 
in wrongful possession under the decree of the trial Court in O.S. No. 20 of 1940. 
No question of law arises in this appeal. It is dismissed. 


R.M. ————s Appeals dismissed. 
IN THE HIGH COURT OF JUDICATURE AT MADRAS. 


PRESENT :—MR. P. V. RajJAMANNAR, Chief Justice AND Mr. Justice RAJA- 
‘GOPALA AYYANGAR. 


The Collector of Customs, Madras .. Appellant* 
U. 
Lala Gopikrissen Gokuldass .. Respondent. 


Sea Customs Act (VIII of 1878), sections 19, 167, 188 and 191 and Imports and Exports (Control) Act 
‘(XVII of 1947), section 3 (2)—Orders of confiscations and penalties under— Jurisdiction of Civil Court to deal 
with orders passed by the Customs authorities—Scope and extent. 


The jurisdiction of a Civil Court to interfere with the orders of Customs authorities is not confined 
merely to cases of excess or lack of jurisdiction of those authorities but extends also to the correction 
-of errors apparent on the face of the record. 


Even the ordinary Civil Courts would have jurisdiction to entertain suits and afford relief against 
the acts or orders of the Customs authorities where the provisions of the Act have not been complied 
‘with or the statutory tribunal has not acted in conformity with the fundamental principles of judicial 
procedure. -Ifsuch a violation is established the aggrieved party 1s not bound to pursue the statutory 
temedies provided under the Sea Customs Act and the fact that he has not done so is no bar to the 
jurisdiction of Civil Courts. Also the right to resort to the Civil Courts would not be barred even 
if those statutory remedies were availed of, for the same infirmity would attach to the final orders 
as would apply to the original one. The jurisdiction of the High Court under Article 226 of the 
‘Constitution is wider and would cover the order by an authority which is vitiated by error apparent 
on the face of the record. But each case must be considered on its merits. The grounds which 

f would attract the jurisdiction of High Court under Article 226 in the case of orders of Customs authori- 
ties acting under the Sea Customs Act are precisely the same as those which apply to authorities 
and tribunals functioning under other enactments. 


Secretary of State for India v. Mask and Co. (1940) 2 M.L.J. 140: L.R. 67 I.A. 222: LL.R. 
{1940) Mad. 599 (P.C.), referred and distin ed. 

Assistant Collector of Customs v. Surajmull. A.ILR. 1952 Cal. 656 ; Magbool Hussain v. The State 
phe (1953) 2 eae 113: 1953 par 456 : 1953) S.C.R. 730 (S.C) ; Basappa v. Nagappa 

1954) 5.G.J. 695 : ALR. 1954 S.C. 440 ( ‘ay referred. 

‘The fact that a person has not availed himself of the remedies by way of appeal or revision, provi- 
‘ded for by the Sea Customs Act under sections 188 and 191 of the said Act, is not a bar to the main- 
‘tainability of an application forethe issue of an appropriate writ. 

When once-the Court finds that a particular importer has contravened the provisions of the Act 
-and the goods are liable to confiscatign under section 167 (8), clause 4 of the Sea Customs Act, the 
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levy of penalty under section 183 of the Act would be authorised. ‘The Court having found that 
penalty was called for has no power to convert itself so to speak into a Customs authority and impose 
what might in its opinion be the proper penalty taking into consideration the bona fide of the importer. 
Of course, the case would be different if the Court reached the conclusion that no penalty was leviable 
at all or that there was something wrong in the manner in which the penalties were levied. 

[Horse-power of an engine indicated and brake-horse-power difference pointed out]. Where 
the terms of a notification are clear, an interpretation put upon it by an officer of the Government 
would not be binding upon the Government so as to estop them from afterwards claiming that that 
interpretation was wrong. But it would certainly be a circumstance which would show that the 
notification would bear the construction put on it by the officer and by the trade and in fact should 
actually bear that interpretation. 

Dadora v. Collector of Bombay (1901) LL.R. 25 Bom. 714 ; The La Bombay v. Municipal 
Corporation of the City of Bombay, (1952) S.G.R. 43 : (1951) S.C.J. 752, (S.G.), distinguished. 

Where the discretion vested in the Customs authorities to impose fines in lieu of confiscation 
under section 183 of the Sea Customs Act has not been exercised’ at all in any rational or intelligible 
manner, the Civil Court would have jurisdiction to set aside the order leaving it open to 
authorities to exercise their power after considering the relevant circumstances. 


Appeal against the order of the honourable Mr. Justice Panchapakesa Ayyar 


dated 17th September, 1952 and made in the exercise of the Ordinary Original 
Civil Jurisdiction of the High Court in Application No. 3302 of 1951. 


The Advocate-General (V. K. Tiruvenkatachari) and the Government Pleader 
(C. A. Vythialingam) for Appellant. 


V. C. Gopalaratnam and L. V. Krishnaswami tor Respondent. 
The Judgment of the Court was delivered by 


Rajagopala Ayyangar, 7.—This is an appeal against the judgment of Panchapa- 
kesa Ayyar, J., allowing in part an application filed under section 45 of the Specific 
Relief Act and issuing a writ in the nature of mandamus directing the Collector 
of Customs, Madras to release 12 diesel-engines belonging to the respondent (apphi- 
cant in the application) and imported by him on the respondent’s paying the entire 
customs duty payable on the value of the engines plus 124 per cent. of the entire 
value of the goods and setting aside the order of confiscation which has been passed 
by the Customs authorities in respect of these engines. The Collector of Customs 
has filed this appeal while the respondent who filed the application for the writ 
of mandamus has filed a memo. of cross-objection in which he has prayed that 
the learned Judge should not have imposed a fine of 12% per cent. on the value 
of the goods which the learned Judge made a condition for their clearance. 


The facts giving rise to these proceedings are briefly these : The applicant 
for the writ of mandamus is a firm of importers by name Lala Gopikissen Gokul 
Dass. A public notice of the Government of India, Ministry of Commerce, dated 
11th September, 1950, was issued inviting the attention of the importers to the 
fact that the Government had decided to allow the import of diesel-engines falling 
under Serial No. 30 from all sources of import on the basis set out in the said notice 
during the period July to December, 1950. This notification after classifying 
established importers into two categories, went on to state in para. 3: 


“o, Licences for diesel-engines will be granted under separate a for imports from the dollar 
area, Switzerland, Japan and the soft area respectively. Each such quota will be calculated 
‘+n the manner noted down in Public Notice No. 14 1.T.C. (Pn.)/50, dated the 1 5th June, 1950 on the 


basis of the quota percentages stated below as applied to half of best years imports of diesel-engines 
and parts thereof falling under Serial No. go of Part II of the Import Trade Control Schedule. 


(a) Approved Importers : Quota. 
(i) Diesel engines of o to 10 H.P. 100 % 
(ii) Diesel engines of 11 to 20 H.P. 10 % 
(6) Others : 
(i) Diesel engines of o to 10 HP. ° 334% 


(ii) Diesel engines of 11 to 20 H.P. 5%” 
and in para 4 which is the relevant clause for this case 


“Tt has further been decided that licences for imports of diesel-engines of more than 20 H.P. 
will be granted freely from all sources.” a 


d 
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Messrs. Turner Hoare and Coimpany Ltd., who were one of the main importers- 
of diesel-engines into this country and with whom the respondent-firm had dealings, . 
approached Mr. Phansi, Principal Appraiser, Machinery Department, Customs 
House, Bombay and made an enquiry as to whether National Gas & Oil Engine 
Company’s horizontal engines of OB or OBSE type rated at 20/22 s.u.p. fell 
within paragraph 4 of the Ministry of Commerce Circular referred to above. The 
firm was orally assured that it was so and desiring to have a confirmation in writing 
despatched a letter dated 19th October, 1950 to the Assistant Collecior of Customs 
setting out this information. The firm also stated that these engines of the National 
Gas and Oil Engine Company had hitherto been imported as 20/22 B.H.P. and no 
alterations in design had been made since the new import regulations. They further 
requested a confirmation in writing to enable them to cable their indents to the 
makers. A formal reply dated 15th November, 1950, was received by this firm in 
which it was stated that the oil engines of the type OB or OBSE 20/22 H.P. could 
be imported against the licence for diesel-engines above 20 m.p. Relying upon the 
oral assurance to Messrs. Turner Hoare and Company of which they were informed 
the respondent-firm applied for the grant of two import licences authorising them 
to import diesel-engines above 20 m.p. The licences were granted by orders 
dated 26th October, 1950 and 11th November, 1950 by the office of the Deputy 
Chief Controller of Imports, Calcutta, the first licence enabling goods of the value 
of Rs. 2,00,000 to be imported while the second permitted importation of goods 
of the value of Rs. 6,00,000, The description of the goods was stated in both the 
‘ licences to be “ engines above 20 m.p.” 


Pursuant to these licences, orders were placed by the respondent firm with. 
Messrs. Turner Hoare & Co., Bombay, who were the sole agents in India for 
the products of the National Gas & Oil Engine Co., Ltd., London. These orders 
which related to 12 units of OBSE type 20/22 B.H.P. were duly accepted and execu- 
ted by the shippers in the United Kingdom. The goods were shipped to Madras 
Port per four steamers which reached Madras on 8th January, 22nd January, 13th 
February and 16th March, 1951. The respondent firm duly filed five bills 
of entry for clearing these goods which had been landed from the ships. As nothing: 
was done on the first bill of entry which had been filed as early as on 6th December, 
1950, Messrs. Turner Hoare & Co., addressed a letter on 14th February, 1951, 
to the Assistant Collector of Customs, Madras, enquiring as to the reasons for the 
delay in the clearance. Messrs. Turner Hoare & Co., drew the attention of the 
Assistant Collector of Customs, Madras, to the fact that even before accepting the 
indent the technical Engineer of their firm, Mr. Emerson, had visited the Customs 
Department at Bombay and had ascertained and got confirmation from the authori- 
ties ‘that the engine which were the subject of import fell within paragraph 4 of’ 
the notification of the Ministry of Commerce, dated 11th September, 1950. They 
also enclosed copies of the communications which passed between the parties and 
which has been referred to already. The respondents also obtained through Messrs. 
Turner Hoare & Co., a certificate from the manufacturers that OBSE type of” 
engines were rated to develop 22 B.H.P. maximum when running at a speed of 375 
R.P.M. and this was placedin the hands of the Customs authorities. Notwithstan- 
ding all these, the five bills of entry relating to these 12 units were returned on 19th 
May, 1951 to the clearing agents of the respondents with the remark that there 
had been an evasion of the Import Trade Control Regulations under the Import 
and Export (Control) Act, 1947, read with the Sea Customs Act confiscating the 
goods and stating that they would be released only on payment of varying amounts 
of fines ranging from Rs. 2,800 to Rs. 44,500 in respect of the different bills of 
entry, the total amount of the fines which the respondent would have to pay for 
clearing being Rs. 70,550. The respondent firm did their best by correspondence 
and personal interviews to have these fines and penalties cancelled and the clearance 
of the articles imported permitted. But all their attempts ended in failure. 


-aaan 
The respondent-firm thereupon took out a notice of motion, Application No. 
3302 of 1951, in the Original Side of this Court under Section 45 of the Specific: 
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Relief Act for an order directing the Collector of Customs and his subordinates to 
refrain from collecting or taking any steps to recover the fines or penalties levied 
on the respondent in respect of the bills of lading dated 6th December, 1950, 20th 
January, 1951 and rgth February, 1951, or from dealing with in any manner the 
12 diesel-engines covered thereby and for the issue of order to the Collector of 
Customs requiring him to permit the clearing of these goods by them without any 
penalty or fine subject only to payment of such duties or other charges as might be 
leviable and recoverable in due course of law. 


In answer to this application the Collector of Customs raised in the main two 
defences. The first was that the Court had no jurisdiction to pass the order prayed 
for because the Sea Customs Act, 1878, under which the action of the Customs Autho- 
rities was based, was a comprehensive enactment and a complete code which ousted 
the jurisdiction of any other Court or tribunal to interfere with the orders passed 
by the authorities acting under the said document. It was also stated in further 
support of this point that the respondent firm had not availed themselves of the 
rights of appeal and revision which had been provided for by sections 188 and 191 
of the Sea Customs Act and that without availing themselves of these remedies, 
the respondent firm were disentitled to approach this Court. On the merits 
it was stated that the goods imported were in fact diesel-engines of not more than 
20 H.P. and therefore the respondent-firm were not entitled to any relief. It was 
stated that the descriptive literature produced by the importers themselves showed 
that the engines were rated to develop 20 H.P. for continuous operation though 
they were capable of carrying an overload of 10 for one hour that is of developing 
22 H.P. maximum in intermittent running only and that on this ground the engine 
were regarded as 20 B.P. and that the licenses obtained by the importers for diesel- 
engines of over 20 H.p. would consequently not cover the goods which were actually 
imported. No answer was furnished to the statement that Messrs. ‘Turner Hoare and 
Co., who had imported these goods for the respondents had approached the Cus- 
toms authorities at Bombay and had been assured by them that the engines now 
in question were classified as over 20 H.P. nor was any answer attempted to the 
challenge on the legality of the fines imposed grounded on the inequality in the 
varying amounts levied on the different bills of entry for no conceivable reason. 
‘The appellant who was the respondent in the application prayed that the petition 
might be dismissed. The application was heard by Panchapakesa Ayyar, J., and 
before him the defence of the appellant was as set out above. The learned Judge 
rejected most of the contentions of the respondents, but held that as the correspon- 
.dence clearly established that there was no mens rea on their part the fine imposed 
was exclusive. The learned Judge said : 


-with right and justice and so, I must give him a direction which will be in consonance with right 
and justice. en two other trained Customs Collectors had held that licences to import diesel- 
E 20 B.P. would cover the import of diesel-engines 20 to 22 H.P. it is obvious that, 
ordi y a lay individual, like the Petitioner, cannot be expected to know that it will be contrary 
to the licences to import such engines......... it is a case for a reasonable penalty and not for a Dra- 
‘conian fine equal or almost equal to the value of.the engines. This becomes even more reasonable 
when we remember that the makers and the manufacturers certified that the engines could generate 


Proceeding on these lines the learned Judge held first a fine of 12% per cent. of the 
entire value of the engines was a reasonable penalty and fixed this as the sum on 
the payment of which the goods should be 1eleased to the importers. 

It is from this order of the learned Judge that this appeal has been preferred 
by the Collector of the Customs and the memo. of objections has been filed by the 
importers. ° 

Before considering the merits of the case, it is necessary to deal with the con- 
tention of the learned Advocate-General regarding the jurisdiĉtion of this Court 
to deal with any case raising the question of the validity of confiscations or penalties 
e by the Sea Customs Act, 1878, read with the Imporjs and Exports (Con- 
tro!) Act (XVIII of 1947). The argument is this : Under section 3 (1) of the Im- 
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ports and Exports (Control) Act (XVIII of 1947) the Central Government may by 
an order published in the Official Gazette, make provision for prohibiting, restrict- 
ing or otherwise controlling the import, export, carriage coastwise or shipment as 
ships’ stores of goods of any specified description. Under section 3 (2) 

“ All goods to which any order under sub-section (1) applies shall be deemed to be goods 
of which the import or a has been prohibited or restricted under section 19 of the Sea 
Customs Act, 1878 and the provisions of that Act shall have effect E PRE except that 


section 183 thereof shall have effect as if for the word ‘shall’ therein the word ‘may’ were 
substituted ” 

Section 4 of this Act also made provision that 

“ All orders made under Rule 84 of the Defence of India Rules or that Rule as continued 
in force by the Emergency Provisions (Contmuance) Ordinance, 1946, and in force immedia- 
tely before the commencement of this Act shall, so far as they are not inconsistent with the 
provisions of this Act, continue in force and be deemed to have been made under this Act.’’ 


Under rule 84 of the Defence of Indian Rules referred to, the main notifi- 
cation providing for the licensing of the imports of diesel-engines was one 
dated ist July, 1943. Under the terms of this Notification No. 23 LT.C. of 
1943 the Central Government “prohibited the bringing into British India, 
by sea, Jand or air from any place outside India of any goods of the descrip- 
tions specified in the schedule annexed ° subject to certain exceptions of which 
the relevant one of para X “any goods of the descriptions specified in part II 
of the schedule which are covered by a special licence issued by the Deputy 
Chief Controller of Imports at Calcutta appointed in that behalf by the Central 
Government ” and diesel-engines are listed as item 30 in this part. The 
subsequent notification relating to this matter contained in the press release 
of the Government of India, dated 1th September, 1950 has already been set 
out. It would be seen that under the terms of this notification of 1950 diesel- 
engines were classified under three heads depending upon their horse-power. 
The first category comprises engines developing o to 10 H.P., the second those 
developing 11 to 20 H.P. and the last those which develop over 20 B.P. It was 
in respect of the last class that licences were freely granted from all sources. ‘The 
contention urged on behalf of the Government is that the engines imported by the 
respondents fall within the second category of engines developing not more than 
20 H.P. and so are not covered by the licences granted to the importers. As sub- 
section (2) of section 3 of the Imports and Exports (Control) Act, 1947, renders 
the importation of goods not covered by the licence a violation of section. 19 of the 
Sea Customs Act, reference has to be made to the provisions of the Sea Customs. 
Act*to determine whether any order passed in the present case is subject to the 
control of this Court. 

Section 18 of the Sea Customs Act, 1878, specifies the goods importation of 
which is completely prohibited. This need not be further considered since there 
is no absolute prohibition in respect of the import of diesel-engines into India. 
Section 19 deals with the restrictions on the brining or taking by sea or by land 
goods of any specified description into the State across any customs frontier as 
defined by the Central Government and a contravention of section 3 (2) of the 
Import and Export Control Act is statutorily made a violation of the section 19 
of the Sea Customs Act, 1878. Section 19-A which is a rider to sections 18 and 19 
runs in these terms : 

‘*19-A (1).—Before detaining any such goods as are or may be specified in or under section 18 or 
section 19, as the case may be, or taking any further proceedings with a view to the confiscation thereof 
under this Act, the Chief Customs Officer or other officer appointed by the Chief Customs authority 
in this behalf may require the regulations under this section, whether as to information, security, 
conditions or other matters, to be complied with, and may satisfy himself in, accordance with those 
regulations that the goods are such as are prohibited to be imported. 

(2) The Central Government ma ¢ regulations, either general or special, respecting the 
detention and classification of goods the importation of which is prohibited, and the conditions, 
if any, to be fulfilled hgfore such detention and confiscation, and may, by such regulations determine 
the information, notices and security to be given, and the evidence requisite for.any of the purposes 
of this section and the mode of verification of such evidence. 

(3) Where there is en any goods a name which is identical with, or a colourable imitation of, 
the name of a place in the United Kingdom, India or Burma, that name, unless accompanied in 
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in equally large and conspicuous letters, in the English language, by the name of the country in which 
such place is situate, shall be treated for the purpose of sections 18 and 19 as ifit were the name of 
a place in the United Kingdom, India, or Burma. 

(4) Such regulations may apply to all goods the importation of which is prohibited by section 18 
or under section 19, or different regulations may be made respecting different classes of such goods. 
or of offences in relation to such goods. 


(5) The regulations may provide for the informant reimbursing any public officer and the Central 
Government all expenses and damages incurred in respect of any detention made on his information 
and of any proceedings consequent on such detention. 

(6) All tions under this section shall be published in the Gazette of India and, with the 
consent of the State Government concerned, in the Official Gazette of each State.” 


Where there is a violation by an importer of the restrictive provisions imposed by 
section 19, it constitutes an offence dealt with by Chapter XVI. This chapter 
is headed ‘Offences and Penalties’ and consists of two sections 167 and 168. Section 
167 enumerates the several offences of which a person might be guilty for violation 
of the various sections of the Act and provides the punishments for each. The 
entry relevant in the present context is No. 8 which reads as follows : 


c: Offence : Section of this .act to which Penalties. 
offence has reference, 

8. If any goods, the importa- 18 and 19. ` Such goods shall be liable to 
tion, or exportation of which is confiscation. 

for the time being prohibited Any person concerned in any 
or restricted by or under Ghapter such offence shall be liable to 
IV of this Act, be imported into a penalty not exceeding three 
or exported from the States con- times the value of the goods 
trary to such prohibition or res- or not exceeding ene thousand. 
triction or if any attempt be rupees, 


made so to import or export any 

such goods, or if any such goods 

be found in any pa pro- 

duced to any officer of toms 
as containing no such goods or if 

any such goods, or any dutiable 

goods be found either before or 

after landing or shipment to have 

been concealed in any manner on : 
board of any vessel within the 

limits of any port in the State or 

if any goods, the exportation of 

which is prohibited or restricted 

as aforesaid, be brought to any 

wharf in order to be put on board 

of any vessel for exportation con- 

trary to such prohibition or res- 

triction. 


The other relevant provisions of the Sea Customs Act are sections 182, 183, 184, 
188 and 191 and they run as follows : 


182. In every case, except, the cases mentioned in section 167 Nos. 26, 72 and 74 to 76, both 
inclusive, in which, under this Act, anything is liable to confiscation or to increased rates of duty. 


or any person is liable to a penalty such confiscation, increased rate of duty or penalty may'be 
adjudged 

(a) without limit, by a Deputy Commissioner or Deputy Collector of Customs, or a Customs- 
Collector ; 


(b) upto confiscation of goods not exceeding two hundred and fifty rupees in value, and imposi- 


tion of neg? or increased duty, not exceeding one hundred rupees, by an Assistant i ERE Ata 
or Assistant Collector of Customs ; 


(c) upto confiscation of goods not exceeding fifty rupees ip value, and imposition of penalty 
or increased duty not exceeding ten rupees, by such other subordinate officers of Customs as the 
Chief Customs authority, may, from time to time empower in that behalf by virtue of their office : 


Provided that the Chief Customs authority may, in the case of any officer performing the duties 
of a Customs Collector limit his powers to those indicated in clause(5) or in clause (c) of this section 
and may confer on any officer, by narfie“or in virtué of his office, the Rowers indicated in clause- (2), 
(b) or (e) of this section. i ‘ ý 
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183. Whenever confiscation is authorised by this Act, the officer adjudging it shall give the 
-owner of the goods an option to pay in lieu of confiscation such fine as the officer thinks fit. 


184. When anything is confiscated under section 182, such thing shall thereupon vest in Govern- 
ment. The Officer adjudging confiscation shall take and hold possession of the thing confiscated, 
and every Officer of Police, on the requisition of such officer shall assist him in taking and holding 
such possession. 

188. Any person deeming himself aggrieved by any decision or order passed by an Officer of 
“Customs under this Act may, within three months from the date of such decision or order, appeal 
therefrom to the Chief Customs authority, or, in such cases as the Central Government directs, to any 
‘Officer of Customs not inferior in rank to a Customs Collector and empowered in that behalf by 
name or in virtue of his office by the Central Government. 

Such authority or Officer may thereupon make such further pat et pass such order as he 
thinks fit, confirming, altering or annulling the decision or order app against : 

Provided that no such order in appel shall have the effect of subjecting any person to any greater 
-confiscation penalty or rate of duty than has been adjudged against him ım the original decision or 
-order. 

Every order passed in appeal under this section shall, subject to the power of revision conferred 
by section 191, be final. 

1gt. The Central Government may, on the application of any person aggrieved by any decision 
or order passed under this Act by any officer of Customs or Chief Customs authority afid from which 
no appeal lies, reverse or modify such decision or order.” P 


The argument based upon‘these provisions is that the Sea Customs Act is a 
‘complete code dealing with the subject-matter of the importation of goods across 
the customs frontiers of India and that the procedure prescribed and the tribunals 
‘erected, to deal with it are the sole repositories of jurisdiction for administering that 
law and that no Court in the country has any power to deal with orders passed 
by these several authorities. It is contended that when a Customs Officer passes 
-an order under section 167 (8) the only remedy open to the aggrieved importer or 
-exporter is to prefer an appeal under section 188 and that he cannot approach the 
‘Courts for redress against the acts of the Officer. Similarly it is contended that as 
under the terms of section 188 of the Sea Customs Act every order passed in appeal 
by the appellate authority, shall subject to the power of revision vested in the Central 
‘Government by section 191, be final this prohibits the Court from interfering with 
the orders passed, the only remedy of the aggrieved party being an application in 
revision to the Central Government and that those orders of the Government are 
final and cannot be questioned in Courts. 


As this argument was in great part rested upon the decision of the Privy Council 
in the Secretary of State for India v. Mask & Co.1, it is necessary to deal with the case 
in some detail. ‘The respondents before the Privy Council were a firm of merchants 
who in the course of business imported. betel-nuts into British India. Two consign- 
ments of such nuts were imported by sea to Pondicherry and thereafter by rail 
to the respondents’ place of business in the South Arcot District. There were 
.different rates of duty and tariff values relating to raw betel-nuts and to boiled 
betel-nuts. The contention of the respondents was that the goods which they 
imported were raw betel-nuts whereas the Customs authorities took the view that 
the duty payable on the goods imported by the respondents must be assessed on the 
basis of their being boiled betel-nuts. Samples were examined by the Assistant Col- 
lector of Gustoms, Madras and assessment was made on the basis of the goods being 
boiled betel-nuts. An appeal was taken by the respondents against the Assistant 
Collector to the Collector of Customs under section 188 of the Sea Customs Act 
but the appeal was dismissed. A revision petition was filed against that order to 
the Central Government and this was also thrown out. The respondents then 
filed a suit out of which the proceedings before the Privy Council arose, in the 
Court of the Subordinate Judge of Cuddalore against the Secretary of State for 
India to recover the excess “amount alleged to have been collected from them by 
levying duties on these goods on the one basis and not on the other. Among the 
issues in the case was issue No. 3 which raised for consideration the question, whether 


k e 
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the Court had jurisdiction to entertain the suit dr whether thesuit was barred by the 
‘ provisions of the Sea Customs Act. The Subordinate Judge held that the Court 
d no jurisdiction to entertain the suit and dismissed it. On appeal to the High 
‘Court, this Court allowed the appeal and remanded the suit for consideration by 
the Subordinate Judge on the merits. As against this order of remand, an appeal 
was taken by the Secretary of State to the Privy Council and the question of juris- 
diction of the Subordinate Judge to entertain the suit in the circumstances was 
-considered by their Lordships. Their Lordships after setting out the terms of 
sections 182, 186, 188, 189, 190,191 and 193 dealt with the contentions of the 
Secretary of State in these terms : 


“Tt is settled law that the exclusion of the jurisdiction of the Civil Courts is not to be readily 
inferred, but that such exclusion must either be explicitly expressed or clearly implied. It is also 
wwell-settled that even if jurisdiction is so excluded, the Civil Courts have jurisdiction to examine 
‘into cases where the provisions of the Act have not been complied with, or the statutory tribunal 
has not acted in conformity with the fundamental principles of judicial procedure. 


By sections 188 and 191 a precise and self-contained Code of appeal is provided in to obli- 
‘gations which are created by the statute itself, and it enables the appeal to be carried to the Supreme 
‘bead of the executive Governments, It is difficult to conceive what further challenge of the order 
vwas intended to be excluded other than a challenge in the Civil Courts.” 


Further it is to be noted that the same finality clause applies equally to appeals 
„against adjudications under section 182 and to appeals against decisions or orders 
„as to the rate of duty leviable under the tariff ; their Lordships are unable to con- 
strue this clause differently according as it applies to these two classes of appeals 
.as apparently the High Court were prepared to do. i 

“Their Lordships are of opinion that in this case the jurisdiction of the Civil Courts is excluded 
by the order of the Collector of Customs on the appeal under section 188, and it is unnecessary to 
consider whether, prior to taking such ve under section 188 the respondents would have been 


entitled to resort to the Civil Courts, or whether they would have been confined to the right of appeal 
under section 188.” 


“The determination of this question must rest on the terms of the particular statute which is 
under consideration, and decisions on other statutory provisions are not of material assistance, except 
‘in so far as the general principles of construction are laid down. The main principles to be observed 
‘in the present case are to be found in the well-known judgment of Willes, Fin Wolverhampton New 

Water-works Company v. Hawkesford’ which was approved of in the House of Lords in Neville v. London 
* Express’ Newspaper Limited*. The question is whether the present case falls under the third class 
stated by Willes, J., viz. ‘Where the statute creates a liability not existing at common law, and 
‘gives also a icular remedy for enforcingit . . . . . . With respect to that class it has 
„always been held, that the Party must adopt the form of remedy given by the statute ’. 


It has been held that the jurisdiction of the Civil Courts is excluded in three cases in which 
an appeal under section 188 had been taken.” 
“Then reference was made to the decision of this Court in which such a view had 
.been entertained. 


It will be noticed that there are two points of distinction between the cases 
‘before the Privy Council and the present one. In the first place, the decision of the 
Privy Council related to the jurisdition of a Subordinate Court while in the present 
‘case we are concerned with the powers of the High Court which is vested with 
jurisdiction under Article 226 of the Constitution to deal with executive 
and quasi-judicial authorities acting under the provisions of a statute. The 
mere fact that the jurisdiction of an ordinary Civil Court by way of a suit is excluded 
would not necessarily deny to this Court the power to protect the citizens of India 
in respect of their freedom of trade or their right to property and against improper 
exercise of executive or judicial or quasi-judicial powers. In the second place, it 
will be noticed that the Privy Council had to deal with a case where the importer 
_ had availed himself of the remedy of appeal under section 188 of the Sea Customs 
Act. In fact the argument on behalf of the Secretary gf State which is set out in 
the earlier part of the judgment of the Privy Council was that the conduct of the 
importer in filing an appeal and revision undersections 188 and 191 of the Act without 
resorting to the Civil Courts amounted to an election of remedies. In the present 
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case the importer has not availed himself of the remedy by way of appeal and 
revision provided for by the Sea Customs Act. We do not lay stress upon this 
point though it is one which ariseson the language of the judgment of the Privy 
Council. Lastly their Lordships have excepted cases where the provisions of the Act 
have not been complied with or the statutory tribunal has not acted in conformity 
with the fundamental principles of judicial procedure. We will consider at a 
later stage as to whether, on the facts ofthe present case this exception is not 
attracted. 


Reliance was also placed by the learned Advocate-General on a decision 
of a Full Bench of this Court in the Secretary of State for India v. Fagannadhan', in 
which the question considered was the right of a Civil Court to set aside an order 
for surcharge made under the Madras Local Boards Act. The learned Judges 
accepted as correct the proposition laid down by Varadachariar, J., Kamaraja 
Pandiya Naicker v. The Secretary of State for India in Council*, that ‘‘ where a person’s 
liberty or property is interfered with under colour of statutory powers, he has a 
cause of action which the Civil Courts are bound to entertain unless a bar to such 
entertainment has been enacted by express legislation or by necessary implication.” 
They held on the facts there that as the statute created a liability not existing at 
common law, the particular remedy conferred by the statute for enforcing such 
rights was the sole and exclusive remedy to a party aggrieved by it. 


The question of the power and jurisdiction of the High Courts to interfere with 
and to set aside the orders of the Customs authorities acung under the Sea Customs 
Act’came up for consideration before the Calcutta High Court in a case reported in 
Soorajmull v. Assistant Controller of Customs? and on an appeal in Assistant Collector 
of Customs v. Sooraj Mull. It was an application under Article 226 of the Consti- 
tution and section 45 of the Specific Relief Act for a direction to the Collector of 
Customs prohibiting the authorities from exercising jurisdiction to call upon the 
applicant for the production of an import licence other than the licence already 
produced by him and for directing refund of the fines alleged to have been collected 
illegally by way of extra duty on certain drums of lubricating oil. The question 
before the customs authorities was whether the oil in question was or was not lubri- 
cating oil and this depended upon the exact flash point of the commodity. It 
was pointed out on behalf of the Customs authorities that it was for them to make a 
proper classrfication of the goods under the Sea Customs Act and to satisfy themselves. 
that the goods were such which could be permitted to be imported. Bose, J., 
before whom the matter was heared in the first instance came to the conclusion 
that the procedure adopted by the Customs authorities was in violation of the 
principles of natural ee and he held that a writ of certiorari would lie even though 
there might be an alternative remedy by way of appeal under the provisions of the 
Sea Customs Act. Dealing with the contention that the Court had no jurisdiction 
to grant writs of mandamus or certiorari to the Collector of Customs, and the bar 
said to be imposed by section 188 of the Sea Customs Act the learned Judge held 
that the Customs authorities were not acting in pursuance of the Act or statute 
but arbitrarily disregarding and ignoring the provisions of the statute. The learned 
Judge said : 

“ Tt was contended by the learned counsel for the Petitioner that Article 226 of the Constitution 
has vested the High Court with supreme and unqualified power to issue the prerogative writs in 
proper cases. ‘This power is not subject to any other provisions of the Constitution nor subject to the 
provisions of any law. Article 372 provides that all laws in force are subject to the provisions of ihe 
Constitution. erefore in so far as section 198 (of the Sea Customs Act) purports to impose any 
fetter or restriction on the exercise of the absolute and unqualified power of the High Court as con- 
tained in Article 226 it must be held to be void to the extent of the inconsistency or repugnancy. In 
my view section 198 only imposes bar or disability on the person who seeks to commence proceedings 
in a Court of law but it does not fetter or restrict the power of the High Court or affect the jurisdiction’ 


of the High Court in any way. °If however it would tend to affect the power of the Court it would be 
void to that extent.” : 
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This decision was affirmed by a Bench consisting of Harries, C.J., and Bannerjee, J- 
The contention before the Bench was that the Assistant Collector of Customs when. 
he imposed the fines or levied additional duties was performing a purely adminis- 
trative act and therefore no writ of certiorari could lie and that further as this was 
purely an administrative act there was no question of the importer being heard 
and the failure to give an opportunity to be heard could not affect the validity of 
the proceedings. The learned Judges dealt with these points and held that the 
language of S. 167 and provisions in Chapter XVII make it clear that the 
officers were acting at least in a quasi-judicial capacity and agreeing with the view 
of Bose, J., that the action of the Customs authorities was both arbitrary as well 
as perverse affirmed the decision granting the relief to the importer. 


Arising out of the last point the question that has next to be considered is the 
nature of the jurisdiction vested in the Customs authorities under the provisions set 
out above. This has been the subject of consideration at the hands of the Supreme 
Court in a case reported in Maqbool Hussain v. The State of Bombay. ‘The learned 
counsel for the respondents relied upon this decision to show that it involved such a 
wide departure from what was accepted by the Privy Council in Mask’s Case*, as to- 
the function and scope of the powers of the Customs authorities in the matter of 
ordering confiscation and imposing fines and penalties that it must now be taken 
that the existence of the remedies provided by the Act is not a bar at all to the exer- 
cise of jurisdiction by the Civil Courts. The argument was this : 

The entire basis of the judgment of the Judicial Committee in Mask’s case?, 
was in their considering the Customs authorities as judicial functionaries vested in. 
the power of adjudication. In order to attract the third head dealt with by Wil- 
lies, J., in Wolverhampton New Water works Company v. Hawkesford®, it is necessary to 
posit that a real remedy has been given for the enforcement of the statutory liability 
or right created by the law. Ifthe power to deal with the rights so created or to 
afford reliefs to the injury inflicted is vested merely in an administrative officer 
his adjudication or his order would be provisional only and could be called in 
Sasa at the suit of any individual affected thereby. The point for our consi- 

eration is whether the decision of the Supreme Court in Maqbool Hussain v. The 
State of Bombay!, would lead to such a result. The question before the Supreme 
Court was whether the confisaction effected by the Customs authorities, proceeding 
under the sections set out above was a bar to the prosecution of that person under 
other laws. The facts in the case were as follows: The appellant, a citizen of 
India, arrived in Bombay from Jeddah and on landing did not declare that he had 
brought with him any gold. But he was found in possession of 107°2 tolas of gold. 
The attempt to bring this gold into India fell within the preventive and other sec- 
tions of the Sea Customs Act and was also an offence under section 8 of the Foreign 
Exchange Regulation Act (VII of 1947). The Customs authorities at Bombay 
took action under section 167 (8) of the Sea Customs Act and confiscated the gold 
giving to the owner the option under section 183 of the Act of claiming the gold on 
payment of a fine of Rs. 12,000. The appellant did not claim the gold ; nor did 
any other person do so. A complaint was filed against the appellant for having 
committed an offence under section 8 of the Foreign Exchange Regulation Act. 
The High Court of Bombay was thereupon moved by the appellant to transfer the 
case pending against him to the High Court under Article 228 of the Constitution 
contending that his prosecution in the Court of the Chief Presidency Magistrate 
was in violation of the fundamental right guranteed to him under Article 20 (2) 
of the Constitution. The proceeding against the appellant was withdrawn to the 
High Court and after hearing the learned Judges of the Bombay High Court decided 
against the appellant on the queson of the constitutional law raised by him and 
directed the case to go back to the Chief Presidency Magistrate for disposal according 
to law. The accused thereupon filed an appeal to the Supteme Court for this order. 
The question raised for consideration by the Supreme Court was,whether by reason 
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of the confiscation effected by the Customs authorities of the gold, the appellant 
was entitled to'claim that he should not be prosecuted under the Foreign Exchange 
Regulations Act. Their Lordships held that the proceedings relating to the con- 
fiscation of the gold were not a bar to the prosecution of the appellant for violation 
of the Foreign Exchange Regulation Act. Dealing with the scope of Article 20 (2) 
of the Constitution as confined to cases of a double jeopardy both proceedings being 
before a Court of law or a judicial tribunal, they reached the conclusion that the 
proceedings which led to the confiscation were not before a judicial tribunal. After 
setting out the provisions of the Sea Customs Act, their Lordships said : 

« All this is for the enforcement of the levy of and safeguarding the recovery of the sea customs 
duties. There is no procedure prescribed to be followed by the Customs Officer in the matter of such 
adjudication and the proceedings before the Customs Officers are not assimilated in any manner 
whatever to proceedings in Courts of law according to the provisions of the Civil or Criminal Pro- 
cedure Code. The Customs officers are not required to act judicially on legal evidence tendered on 
oath and they are not authorised to administer oath to any witness, e appeals, if any lie before the 
Chief Customs Authority which is the Central Board of Revenue and the power of revision is given 
to the Central Government which certainly isnot a judicial authority....All these provisions go to 
show that far from being authorities bound by any rules of evidence or procedure established by law 
and invested with power to enforce their own judgments or orders the Sea Customs Authorities are 
merely constituted administrative machinery for the purpose of adjudging confiscation, increased rates 
of duty and penalty prescribed in the Act. ‘The same viàw of the functions and powers of Sea Cus- 
toms was expressed in a decision of the Bombay High Court to which our attention was 

‘We are of the opinion that the Sea Customs Authorities are not a judicial tribunal and the ad- 
judging of confiscation, increased rate of duty or penalty under the provisions of the Sea Gustoms 
Act do not constitute a ju t or order of Court or judicial tribunal necessary for the purpose of 


‘supporting a plea of double jeopardy >”. 

‘On this view their Lordships held that the appellant could not be said to have been 
prosecuted and punished by the Customs Authorities for the same offence with 
which he was charged before the Chief Presidency Magistrate and consequently 
dismissed the appeal. 

This decision has been relied on by the learned counsel for the importers as 
departing from_the manner in which the Judicial Committee in Mask’s Case}, 
understood the function of the Customs authorities and tribunals and as leading 
to the conclusion that the tribunals constituted under the Sea Customs Act are 
really administrative tribunals whose creation and orders cannot oust the jurisdic- 
tion of Courts. We do not agree in this extreme contention that the decision of the 
‘Supreme Court decides that the proceedings before the Customs authorities are 
purely administrative. The Supreme Court here was concerned merely with the 
‘question as to whether these tribunals were Courts of law or judicial tribunals so as 
to render the proceedings and the punishment inflicted by them a bar to a fresh 
prosecution under the ordinary law of the land in the regular Courts. What their 
Lordships decided was that the adjudication by the Customs authorities were not 
before Courts of law or before judicial tribunals. ‘To that extent it must be recog- 
nised that the decision marks some departure from what the Privy Council understood 
to be the nature of these functionaries in Mask’s Caset. But in our opinion this 
does not enlarge the jurisdiction of this Court to interfere with the acts or orders 
of these authorities and the applicant has still to establish that those authorities have 
either misapplied the provisions of the Att or the rules or regulations or have not 
acted in conformity with the principles of natural justice. 

The learned Advocate-General also relied on certain of the earlier decisions 
of the Supreme Court in which observations are to be found limiting the jurisdic- 
tion of this Court in regard to the exercise of the power under Article 226 of the 
Constitution and relying on them he raised a contention that in the absence of a 
total lack of or excess of jurisdiction or cases where there has been a violation of 
the principles of natural justice this Court would have no jurisdiction to interfere 
with such orders and that*the mere fact that an order is erroneous in law on the 

roper constructionsof the relevant notifications or is otherwise unjust would not 
ie a ground which would attfact the jurisdiction of this Court. In our opinion 
-this line of reasoning is no longer open in view of the decision of the Supreme Court in 


1. (1940) 2 M.L.J. 140: L.R. 67 LA, 222: I.L.R. (1940) Mad. 599 (P.G). 
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T. C. Basappa v. I. Nagappa!. Mukherjea, J., delivering the judgment ef the Court 
said after referring to several of the earlier decisions to which our attention was 
invited by the learned ,Advocate-General. 

“ The language used in Articles 32 and 226 of our Constitution is very wide and the powers of the 
Supreme Court as well as of all the High Courts in India extend to issuing of orders, writs or directions 
including writs in the nature of habeas corpus, mandamus, quo warranto, prohibition and certiorari 
as may be considered necessary for enforcement of the fundamental rights and in the case of the High 
Courts, for other purposes as well. In view of the express provisions in our Constitution we need not 
now look back to the early history or the procedural technicalities of these writs in English Law, 
nor feel op by any difference or change of opinion expressed in particular cases by English 
Judges. e can make an order or issue a writ in the nature of certiorari in seis Yair abate cases. 
and in appropriate manner, so long as we keep to the broad and fundamental principles that regulate. 
the exercise of jurisdiction in the matter of granting such writs in English law. 

‘(One of the fundamental principles in regard to the issuing of a writ of certiorari, is that the 
writ can be availed of only to remove or adjudicate on the validity of judicial acts. ‘The expression 
‘ judicial acts’ includes the exericise of quasi-judicial functions by administrative bodies or other 
authorities or persons obliged to exercise such functions and is used in contrast with what are purely 

inisterial acts. 

‘ The second essential feature of a writ of certiorari is that the control which is exercised through 
it over judicial or quasi-judicial tribunals or bodies is not in an appellate but superv'sory capacity. 
In granting a writ of certiorari the superior Court does not exercise the powers of an appellate 
tribunal. It does not review or reweigh the evidence upon which the determination of the inferior 
tribunal purports to be based. It demolishes the order which it considers to be without jurisdiction. 
or palpably erroneous but does not substitute its own views for those of the inferior tribunal. 

“ An error in the decision or determination itself may also be amenable to a writ of certiorari. 
but it must be a manifest error apparent on the face of the proceedings, e.g., when it is based on 
clear ignorance or disregard of the provisions of law. In other words it is a patent error which can be 
corrected by certiorari but not a mere wrong decision.” 

It is therefore clear that the jurisdiction of the Courtis not confined merely to cases 
of excess or lack of jurisdiction of these authorities but extends also to the correction 


of errors apparent on the face of the record. 
We might now set out the result of the above discussion of the authorities : 


(1) Even the ordinary Civil Courts would have jurisdiction to entertain 
suits and afford relief against the acts or orders of the Customs Authorities where 
the provisions of the Act have not been complied with or the statutory tribunal 
has not acted in conformity with the fundamental principles of judicial procedure 
(Secretary of State for India v. Mask & Co.*). 


(2) If the above were established the aggrieved party is not bound to pursue 
the statutory remedies provided by sections 188 and 191 of the Sea Customs Act 
and the fact that he has not done so is no bar to the jurisdiction of the Civil Courts. 


(3) In our opinion it also follows that if the above were established, the right 
to resort to the Civil Courts would not be barred even if these statutory remedies 
were availed of for the same infirmity would attach to the final orders as would 


apply to the original one. 

(4) The jurisdiction and powers of the High Court under Article 226 of the 
Constitution would be wider and would cover not merely the cases set out in para- 
graph (1) but also those where the order of the authority is vitiated by error apparent 
on tke face of the record. It is neither possible nor desirable to define in precise 
language the circumstances which would justify the interference by this Court. 
But broadly speaking we are of the opinion that each case must be considered on 
its' merit and in the absence of excess or lack of jurisdiction or the violation of the 
principles of nztural justice or error apparent on the face of the record in the proceed- 
ings or orders of these authorities o1 tribunals, this Court would not interfere. In 
other words the ground which would attract the jurisdiction of this Court under 
Article 226 in the case of orders of the Customs authoirfties acting under the Sea 
Customs Act are precisely the same as those whick apply to authgrities and tribunals 
functioning ‘under other enactments. ° 
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We are also clear that if a party were able to establish a case of the type above- 
mentioned, the fact that he has not availed himself of the remedies by way of appeal 
or revision provided for by the Sea Gustoms Act by sections 188 and 191 is not a 
bar to the maintainability of the application or the granting of relief to such 
applicant. The preliminary objection to the jurisdiction of this Court to interfere 
with the orders of the Customs authorities must be repelled. 


Before dealing with the contentions raised by Mr. Gopalaratnam, learned coun- 
sel for the respondent, it will be convenient to deal with the point which has been 
raised by the learned Advocate-General which ielated to the form of the order 
passed by Panchapakesa Ayyar, J., in the present case. The learned Judge held 
in his de that the goods imported did not fall within the category of goods cavered 
by the licence. On that finding the goods were certainly liable to confiscation 
under section 167 (8), Column 4 of the Sea Customs Act and there was no allega- 
tion that the terms of section 183 under which the amount of penalty imposed as a 
condition of redeeming the goods from confiscation, were not authorised by the 
section. But the learned Judge held that the bona fides of the importers were a 
matter that should have been taken into consideration and reduced the fines and penal- 
ties imposed by the Customs authorities to the figure of 124 per cent. of the value 
which the learned Judge considered reasonable. The learned Advocate-General 
argued that if the Court had found that a penalty was called for, it had no power to 
convert itself, so to speak into a Customs authority and impose what might in its 
opinion be the proper penalty. Of course, the case would be different, if the Court 
reached the conclusion that no penalty was leviable or that there was something 
wrong in the manner in which the penalties themselves were levied. In the first 
case the order imposing the penalty would be set aside in toto and in the latter case 
the penalty would be set gaia: and the Customs authorities would be left to impose 
the penalty in accordance with the principles if any laid down by this Court. We 
agree that there is force in this contention and hold that the learned Judge was not 
_ justified in fixing the penalty himself after holding that the goods were being import. 
ed without being covered by a licence. 


This leads us next to the main contentions urged by Mr. Gopalaratnam on 
the merits of the case as regards the legality of the orders of the Customs authorities 
holding that the goods were not covered by the licences. His contentions in this 
regard were three-fold. 


Under section 19-A (2) the Central Government is empowered to make regula- 
tions—general or special—respecting the detention and confication of goods the 
importation of which is prohibited and the conditions to be fulfilled before such 
action, and sub-section (1) of this section directs the Customs authorities to act in 
accordance with these 1egulations before detaining such goods or taking further 

roceedings with a view to their confiscation. It is admitted that no regulations 
ve been framed under this enactment touching the manner of and procedure 
for confiscation and the argument of Mr. Gopalaratnam is that the power conferred 
by sections 19, 167 (8) and 183 of the Act cannot be exercised except in conformity 
with the regulations to be framed and in their absence cannot be exercised at all. 
We are unable to accept this contention. The power in section 19-A (a) is an 
enabling power and the framing of the regulations cannot be read as a condition 
precedent to bringing into operation the powers and authority of the Customs 
Officers under sections 19, 167 (8) and 183. Of course if regulations have been 
framed the detention and confiscation would have to be effected in conformity 
with them but it is not as if these regulations bring into operation the power to detail 
or to confiscate if there is a violation of an import control notification. 


The next contention avas this. The licences granted to his clients authorises 
the importation of diesel-engines of “‘ over 20 H.p.”’. The expression “over 20 
H.P.” should be read in the sense in which the expression would be. understood 
by the trade. One had to remember that the proceedings against his clients were 
for evading the provisions of the Imports and Exports (Control) Act, 1947 and the 
notifications issued thereunder were penal in their nature with the result that his 


I] COLLECTOR OF CUSTOMS v. GOKULDASS (Rajagopala. Ayyangar, F.). 435 


clients ought not to be held to have infringed these prohibitions unless this was 
clearly made out. There was no dispute that the goods imported’ were marked 
20/22 m.p. and the makers’ specification or the manner in which the rating was 
arrived at showed that these engines were capable of carrying an overload of 10 per 
.cent. for one hour. Further the exact performance of the engine and the output 
-of energy indicated by the horse power was dependent upon temperature, altitude 
and the humidity of the atmosphere. The 20 m.p. which was indicated by the 
makers at one end was the minimum which the engine was capable of producing 
while the maximum output of the engine was 22 H.P. In these circumstances 
he argued that it should be held that the diesel-engines in the present case were 
over 20 H.P. and were therefore covered by ihe import licences. An affidavit 
was also placed before us by an expert who had calculated the exact-brake-horse 
. power of these engines and gave it as 20,0338 as the minimum horse power which 
these engines could generate. The affidavit of the expert makes it clear that the 
specification of the manufacturers, viz., 20/22 H.P. indicates that if the engine should 
‘be worked continuously for 12 hours it would generate 22 H.P. for a period of at 
least 1 hour without any undue strain or being subject to any extra wear and tear 
thereby. It was therefore argued that the engines in the present case were over 
-20 H.P. as mentioned in category No. 3 of the notification we have set out earlier. 


It was further contended that the expression ‘ horse-power’ in the import 
control notification did not specify whether it was ‘indicated horse-power’ or 
€ brake-horse-power ° and that if it signified ‘indicated horse-power’ the engines 
in the present case would generate 24 n.p. The last point about the indicated 
horse-power does not appeal to us for having regard to the other circumstances 
in this case which we have referred to, it is clear that both the Government as well 
as the trade understood the expression ‘ horse-power ° in the import control notifica- 
tion as meaning ‘ brake-horse-power ° only. 


On the other hand, in the counter-affidavit of the Collector of Customs filed 
in the present case, the ground on which the goods have been treated as not falling 
within the licences is stated in these terms : 

+ “The descriptive literature produced by the importer showed the engines were rated to develop 

20 H.P. for continuous operation but were capable of carrying an overload of 10 per cent for one hour, 
is. of developing 22 3.H.P. maximum for intermittent running‘only. The engines were therefore 
regarded as 20 H.P. (constant) and the licence obtained by the importers for diesel-engines over 20 
LP. was considered as not valid to cover the goods imported.” 
We are of the opinion that though it is no doubt true that the question whether the 
engines which are the subject-matter of these proceedings were over 20 H.P. or 
not, is a question of fact, there can be no doubt that these engines are admittedly 
capable of developing over 20 H.P. It is not stated in the notification, that it is 
the minimum herse-power that would be produced by an engine that determines the 
class under which it falls. In the absence of such indication we are of the view that 
an importer ought not to be penalised when in fact the goods which he imports 
fall according to the trade into a category which are permittied to be imported, and 
that the order of the Customs authorities holding that the goods are not covered 
by the import licence is not authorised by law. 


The next ground that was urged by Mr. Gopalaratnam was that the Customs 
authorities were estopped by their previous conduct from contending that the goods 
imported were not covered by the licences. Reference has already been made to 
the fact that as early as 19th October, 1950, the technical representative of the 
Messrs. Turner Hoare & Co., of Bombay who are the sole agents for the import 
of these National Engines into India had interviewed the Customs authorities at 
Bombay and had obtained from them an oral assurance that the OB or OBSE 
type 20/22 m.p. horizontal engines manufactured by, the National Gas & Oil 
Engine Company, Ltd., could be imported into India under paragraph No. 4 of 
the Ministry of Commerce Notification as being more than 20 mp. and the represen- 
tative of the department had confirmed this assurance in writing subsequently 
on 15th November, 1950. It was in pursuance of this assurance that the order for 
the engines in question was booked by the importers in tHe present case and the 
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imports made. On these grounds it'was contended that the Customs authorities. 


could not go back upon their previous assurances on the basis of which alone imports 


were applied for and obtained and the goods imported. For this purpose reliance- 


is placed upon a decision of the Bombay High Court in a case reported in Dadora v. 
Collector of Bombay+, ‘The question that arose for consideration before the Court 
was whether the Government of Bombay were estopped by reason of their previous 
conduct from imposing enhanced assessment under Land Revenue Act of Rembay: 


The facts of the case were as follows: Certain lands in Bombay had been 
granted to the Trustees of the Free Church of Scotland Mission for the purpose of a 
school. ‘The trustees were desirous of transferring the school to another locality 
and obtained the consent of the Government to sell the land. The intending pur- 


chaser insisted that the amount of the assessment on the land should not exceed. 


what was payable in respect of pension and tax tenure in the locality then and 
ascertained from the Government what the land would be assessed at, for the pur-- 
pose of land-revenue. A resolution was passed by the Government regarding the. 
assessment on the land and the contents of this resolution were communicated by- 
the Collector to the parties and under this it was stated that the land would be 
assessed at the rate of 9 pies per square yard per annum which was the rate which 
was followed by the Government for land in that locality for the previous 6 years. 
The land was then purchased and a conveyance executed in respect of it on 16th 
January, 1888, the parties to the deed being the trustees of the Mission, the Secretary 
of State 4nd the purchaser. The deed of sale recited that the property was conveyed. 
to the purchaser “ subject to the payment of all rates, taxes, charges, assessments 
leviable or chargeable in respect of the premisem”? Until 1899 the assessment of 9: 
pies per square yard per annum was paid but in August, 1899, the purchaser, who. 
was the plaintiff in the action, received from the Collector of Bombay a notice that the 
assessment was enhanced to Re. o-6-6 per square yard, per annum and the purchaser 
thereupon filed a suit contesting the legality of the enhancement. The Revenue 
Judge in whose Court the suit was filed under section 14 of the Bombay Act (II of 
1876) dismissed the action. The plaintiff-purchaser then filed an appeal to the 
High Court. Jenkins, C.J., and Chandavarkar, J., reversed this decree and held 
that the plaintiff had a right to hold the land for ever on payment of the assessment 
at the rate of Re. 0-0-9 per square yard per annum and that the Gove:nment had 
no right to enhance that rate. The learned Judge held that the communication 
from the Collector conveyed to any reasonable man an assurance that no more than 
Re. 0-0-9 per square yard per annum would be demanded as land revenue in respect 
of this land and that it was on that footing that the transaction of purchase had 
taken place and that on this basis the value payable for the property had been 
calculated. ‘The conduct of the Government coupled with the statement made on 
their behalf was held under the circumstances to create and encourage in the pur- 
chaser the belief that he was purchasing property substantially worth the price 
that he paid and that the Government were not silently reserving to themselves 
any unfettered right to destroy the value of that property and practically to confis- 
cate that which had been sold. 


The legal basis on which the judgment was rested is thus stated by the learned. 
Chief Justice. After setting out the facts mentioned above the judgment proceeds > 


“ But whether it be put on the ground of collateral contract or of estoppel it seems to me Govern- 
ment is bound. There was ample consideration to support a contract fixing the assessment perman- 
ently ; for the Government not only received Rs. 2,383 but the balance of Rs. 30,616 went to furnish 
security to Government for the amount advanced as a grant-in-aid. While if the matter be regarded: 
from the point of view of estoppel the legal result is the same. In my opinion the conduct of Govern- 
ment, coupled with the statement of the Collector made on their be for the purposes of the pur- 

was, under the circumstances, such as to create and encourage in the purchaser as a reasonable 
man the belief that he was purchasing property substantially worth Rs. 33,000 and that Government 
were not silently reserving to themselves an unfettered right to destroy the value of that property and 
practically to confiscate ¢hat which had been sold.” 


“c ‘The facts appear to me to bring the case within section 115 of the Evidence Act. . . . .” 
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This position is also made clear in the judgment of Chandavarkar, J., who said : 


“ Here it appears to me that when we have regard to the nature of the transaction, viz., that 
Government was selling the property out-and-out as any private proprietor when we look to the 
whole of the language used and the acts done in accordance with it during the nogotiations, to the 
intimation conveyed to the purchaser that the land would be assessed at the rate of nine pies per 
square yard per annum without any warning that that amount was liable to be enhanced and to the 
fact that upon the faith of it all he paid Rs. 32,500 as its price after’both the fand and the buildings 
had been ly valued by Government and their price fixed in accordance with that valuation, the 
intention of the parties upon a reasonable construction must be taken to have been that the purchaser 
was to be liable to pay the amount of nine pies per square yard per annum then levied as assessment 
and no more. To hold otherwise would be to say that in purporting to sell their property to the 
purchaser as they did Government intended without using apt language to express that intention to 
reserve to themselves the right to turn round at any time afterwards—perhaps the very next day 
after the sale—and so enhance the assessment as to practically nullify the purchase and confiscate the 


property.” 

A similar estoppel was raised as against the Government in respect of the pre- 
rogative right to assess land revenue in the case reported in The Collector of Bombay v. 
The Municipal Corporation of the City of Bombay, where the decision in Dadoba v. 
The Collector of Bombay*, was referred with approval. 


On the basis of these decisions it has been argued on behalf of the respondent 
that the Customs Authorities are estopped from contending that the engines in 
question are not over 20 H.P. This contention does not appear to us to be sound. 
It is no doubt true that the Assistant Collector of Customs of Bombay had been 
approached by the representative of Messrs. Turner Hoare & Co. and that the 
former had expressed the opinion that the engines in question could be freely imported 
as falling tie paragraph 4 of the Ministry of Commerce notification of 11th Sep- 
tember, 1950. But the Assistant Collector of Customs would not be an authority 
who ıs authorised to commit the Government by his interpretation of the rules 
so as to render his construction of the notification binding upon the Government. 


The decision in Dadoba v. The Collector of Bombay? as has been pointed out above 
was rested upon a principle analogous to Ramsden v. Dysen® and it should be remem- 
bered that the Government themselves were parties to the indenture of sale executed. 
in favour of the plaintiff in the case. These were the circumstances that were 
taken into account to create the estoppel against the Government. Moreover in 
that case there was a resolution of the Government themselves which was communi- 
cated to the purchaser by the Collector of Bombay and which, as stated by the learned 
Judge gave an assurance to the purchaser that the land revenue assessment upon 
the property which he had purchased would not be liable to enhancement and 
it was on foot of this assurance that the purchase price of which the Government had. 
the benefit was calculated. In these circumstances, we do not see any analogy 
between the decision in Dadoba v. The Collector of Bombay? and the present case and 
we are of the opinion that there are no facts of the type which could raise on estop- 
pel in favour of the importers in the present case. 


Nevertheless the fact that an Officer of the Customs Authorities of the rank of an. 
Assistant Collector had interpreted the notification in this marner might have 
a bearing upon two aspects of the matter. The first is that the importers could not 
be said to have attempted to “ evade ” the provisions of the Imports and Exports 
(Control) Act, 1947, by reason of indenting these goods and attempting to pass ` 
them through the customs. The second is that it can be used as an indication of 
what the notification itself might mean. In other words though if the terms of 
the notification were clear the interpretation put upon it by an officer of the rank 
of an Assistant Collector would not be binding on the Government so as to estop 
them from afterward claiming that that interpretation was wrong, it would cer- 
_ tainly be a circumstance which would show that the snotification would bear the 

construction put on it by respondent and by the trade and in fact should actually 
bear that interpretation. ° ° 


(A 
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The next point to be considered is the validity of the order of the Collector of 
Customs, Madras, imposing fines on those imported goods. It would have been 
noticed that there were five bills of entry in respect of the goods which were receix ed 
by four steamers. Of these the first steamer to reach Madras was S. S. Indian 
Merchant which arrived here on 8th January, 1951. It carried 48 pieces of machi- 
nery of the total value of Rs. 44,581. The fine inflicted for the clearing of the goods 
for home consumption if the owner desired to avoid confiscation under section 183 
of the Sea Customs Act was a sum of Rs. 44,500 which would be a figure somewhere 
equal to its full value. The next vessel to reach Madras was S. S. Hesperia which 
was on 22nd January, 1951. There were two consignments on board this vessel 
each consisting of six parts and the value of each consignment being the same, that 
is, about Rs. 5,573. There were two bills of entry filed in respect of these two pack- 
ages and while a fine Rs. 2,800 was inflicted in respect of one package a fine of 
Rs. 4,250 was levied on the other. No conceivable reason could be found for this 
differentiation between the two packages or for the differentiation between these 
packages received per the Indian Merchant. The third vessel to reach Madras 
was the S.S. “ Indian Pioneer”? which arrived on 139th February, 1951. It contain- 
ed one consignment of seven pieces valued at Rs. 6,544. The fine imposed in 
respect of this was Rs. 10,000 that is about 14 times their value. The last consign- 
ment to be received here was per S. S. Magdapur which arrivedon 16th March, 
1951 and the consignment consists of seven pieces of the value of Rs. 6,544 and a: 
fine of Rs. 9,000 was imposed in respect of these goods. It will thus be seen that 
the quantum of the fines imposed under section 183 of the Sea Customs Act on 
these consignments is incapable of any rational explanation in relation to each 
other. It was certainly not a case where a heavier fine or penalty was imposed 
for the repetition of an offence. This would show that the discretion which has 
been vested in the Customs Authorities under section 183 of the Act has not been 
exercised at all in any rational or intelligible manner. We are saying this for this 
reason that even if the goods imported did not fall within the terms of the licence 
granted to the importer we would have been inclined ta set aside these fines on the 
ground that the discretion vested in the Officer by section 183 of the Act to impose 
fines in lieu of confiscation had not been exercised at all and leaving it open to those 
authorities to exercise their power after considering the relevant circumstances. 
But in the view we are taking of the legality of the confiscation it is unnecessary to 
Pursue this matter further. 


From this it follows that the order of the Customs authorities refusing to permit 
the respordent firm to clear the goods was unauthorised and that the respondent 
firm are entitled to the issue of orders permitting the clearance of the goods rela- 
ting to bills of lading with reference to 12 Diesel engines which are the subject- 
matter of these proceedings without the payment of any penalty or fine but subject 
only to the payment of such duties or eharges as may be leviable or recoverable in 
due course of law. 


In the result, the appeal will be dismissed and the cross-appeal allowed and an 
order will issue in the terms above mentioned. The respondent firm will be 
entitled to their costs here and before the learred Judge which is fixed at Rs. 500 
in each Court. 


R.M. Appeal dismissed and 
cross-appeal allowed. 
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IN THE HIGH COURT OF JUDICATURE AT MADRAS. 
Present :—Mnr. Justice Sussa Rao anp Mr. Jusrice PANCHAPAKESA AYYAR. 
“Thota Seshayya and others ž ~.. Appellants* 


v. 
Madabhushi Vedanta Narasimhacharyulu .. Respondent. 


Madras Estates Land Act (I of 1908) Amendment Act (XVIII of 1936), sections 3 (2), 6 (1) and 8 (5)— 
‘Tenants—Suit by landlord for ejectment, arrears of rents and for mesne profits—Occupancy rights—Landlord’s 
rights to sue tenants— Estates’ whether after third Amendment—Landlord’s rights governsd by section 8 (5)— 

_ Jurisdiction of Civil Courts—Section 8 (5), whether repugnant to Articles 14 and 15 of Constitution. 


In certain suits filed by landlords against tenants for ejectment, arrears of rents and for mesne 
‘profits both past and future, and the lands formed part of an inam agraharam as evidenced by regis- 
ters and records of inam villages, the following points arose for decision :— _ 
1) Whether suit lands'were ryoti lands in an estate even before the third Amendment to the 
. Estate d Act of 1936. 

(2) Whether they became ryoti lands by virtue of the enactment of third Amendment or 

whether not being a grant of the entire village, the amendment did not apply. 

(3) Whether as a result of the application of the third Amendment to the Act the tenants 
_got occupancy rights under section 6 (1) of the Act read along with Explanation 2. 

4) Whether section 8 (5) of the Act can be deemed an exception to section 6 (1) read with 
plone 2, and the tenants’ claim to occupancy rights defeated, on account of appointment of. 

ectivers, 

(5) Whether section 8 (5) of the Act is repugnant to Articles 14 and 15 of the Constitution in 
view of discrimination between ryots against whom no decree was obtained by the landholder 
. and ryots against whom such decree had been obtained. 

(6) Whether civil Courts had no jurisdiction to entertain suits for ejectment and arrears of 
‘rents. 

Held, (1) that the lands were not ryoti lands in an estate before grd'Amendment of 1936 to the 
_Act as the agraharam was an inam not falling within the definition of “‘ estate ” till third Amend- 
ment was passed. 

(2) That after Amendment of 1936 the agraharam lands would form ryoti lands even if the 
„entire village was originally an inam grant. Even when the area of the grant, included certain 

other minor service inams, the application of Explanation 1 to section g (2) of the Act will not be 

precluded so as to change it into an estate after the passing of the third Amendment of 1936, but for 
‘the operation of section 8 (5). 

Narayanaswami Nayudu v. Subrahmanyam, (1915) 29 M.L.J. 478: I.L.R. 39 Mad. 683, applied 


(3) That following Annam Naidu v. Appa Rao, (1950) 2 M.L.J. 396, there was no reason tobelieve 
non-exemption from the operation of section 6 (1) in al cases where eniholders had obtained decrees 
prior to 1st November, 1933, unless subsequent to the passing of the final decree the tenants had got 

occupancy rights independently of the Act ; and that the mere fact of their being in possession in 
1934 June or later would not save them from the application of section 8 (5). 


Judgment of Horwill, J., in Mummina Demudu v. Datla Papayyaraju Garu, (1943) 2 M.L.J. 657, 

up i 

Korada Achanna v. Jayanthi Seetharamaswami, (1950) 1 M.L.J. 114, dissented from. 

Tenants here had no occupancy rights in the suit lands under section 6 (1) of the Act read with 

pa SRE (2), and section 8 (5) is an exception to section 6 of the Act. The landlords could 
y rely on earlier decrees obtained against tenants and prevent the occupancy rights in suit lands 

accruing to the tenants till 1948. ; 


Yarlagadda Mallikarjuna Prasad Nayudu v. Somayya, (1918) 36 M.L.J. 257: L.R. 46 I.A. 44: 
LL.R. 42 Mad. 400 (P.C.), not applicable. 


(4) That as the tenants continued in occupancy of lands during the 12 years’ period mentioned 

in section 8 (5) only as receivers and not in their individual capacities, they could only claim occupancy 

„Tights independently of the third Amendment of the Act. Deposit of money in Court by the tenants 
was not as tenants but as receivers. 


(5) Section 8 (5) of the Act will not be repugnant to Articles 14 and 15 of the Constitution. 
Hence conferment of limited privileges on landlord in the shape of concessions, will not be deemed 
-a denial of equal justice to all as safeguarded by the Constitution. 
Vide Harman Singh v. R.T.A. Calcutta Region, (1954) S.C.J. 46: (1954) 1 M.L.J. 79 (S.C.) and 
The State of Bombay v. F.N. Balsara, (1951) SCJ. 18. (1951) & M.L.J. 141 : (1951) S.C.R. 682 
-(8.C.), applied. 
(6) Civil Courts have jurisdiction in these suits, Govinda Nayudu v. Chengaloargya Mudali, (1924) 
-47 M.LLJ. 415 : I.L.R. 47 Mad. 896 (F-B.), unless by special provision it is ousted. 








- - m : 
* S. A, Nos. 269, 295 to 307 and 646 of 1950. . 6th May, 1954- 
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. Appeal against the Decree of the Court of the Subordinate Judge of Tenali 
in A.S. No. 57 of 1949 preferred against the decree of the Court of the District 
Munsif of Tenali in O.S. No. 104 of 1948. 


T. Lakshmiah and B. Lakshminarayana Reddi for Appellants in S.A. Nos. 269 of. 
1950 ; 295 to 302, 304 and 306 of 1950 and Respondents in S.A. No. 646 of 1950. 


R. Ramamurti Ayyar for Appellant in S.A. No. 303 of 1950. 


V. Rangachari, K. Mangachari and K. Ranganathachari for Appellants in S.A.. 
No. 646 of 1950 and the Respondents in the other appeals. 


The Judgment of the Court was delivered by 


Panchapakesa Ayyar, F.—These are 14 connected Second Appeals, filed by the 
tenants against the judgment and decrees of the Subordinate Judge, Tenali, dis- 
missing their appeals from the judgments and decrees of the District Munsif, Tenali, 
in the suits for ejectment and arrears of rents and for mesne profits, filed by the 
landholders against them, in respect of the lands in Vaddimukkala Agraharam.. 
The learned District Munsif bad decreed the suits for ejectment, after overruling 
all the contentions raised by these appellants. But he had held some discharges. 
to be true. The learned Subordinate Judge, in appeal, had overruled all their- 
contentions and confirmed the judgments and decrees of the lower Court, both as 
regards ejectment and as regards arrears of rent and mesne profits. The memo-- 
randa of cross-objections related to the few points held by the Courts below in favour: 
of the appellants. 


The facts were briefly these : The suit lands were covered by a judgment and 
decree obtained by the plaintiffs-landholders in O.S. No. 3 of 1919 on the file of the 
Subordinate Judge’s Court, Guntur, Exhibits A-1 and A-2, except as regards iwo. 
items, with which we are not concerned in these appeals but only in the memorandum 
of cross-objections in S.A. No. 299 of 1950. 


The landholders thereafter let out those lands to these appellants on lease for a 
period of five years in the year 1941. After the expiry of that lease, they granted 
another lease to the appellants for one year. That lease expired in March, 1947. 
After March, 1947, the appellants were holding over without any lease in their 
favour and did not quit the lands in spite of notices to quit. Hence the suits were 
filed by the landholders for ejectment and arrears of rent, and for future mesne 
profits. 


The appellants had contended that the suit lands were ryoti lands in an estate’ 
even before the 1936 Amendment of the Madras Estates Land Act. That contention 
was negatived by both the Courts below. They had contended further that these 
suit lands became ryoti lands in an estate at least by virtue of the 1936 Amendment 
to the Madras Estates Land Act. Both the Courts below held that that was sO,. 
but upheld the contention of the landholder. that by virtue of section 8 (5) of the 
Madras Estates Land Act, as the landholders had obtained, in respect of these- 
lands, a final decree of a competent civil Court, under Exhibits A-1 and A-2,. 
establishing that the tenants had no occupancy rights in these lands, and as none 
of these appellants had acquired any occupancy rights in such lands independently 
of the Act before the commencement of the Madras Estates Land (Third Amendment. 
Act), 1936, the landholders could, notwithstanding anything contained in the Act, 
for a period of 12 years from the commencement of the Madras Estates Land (Third 
Amendment Act) 1936, admit any person to the possession of such lands on such 
terms as might be agreed upon between them, and that the appellants would not 
come under the category of such persons. Relying on the judgment of Horwill, J., 
in Mummina Demudu v. Datla Papayyaraju Garut, they held that section 8 (5) of the 
Madras Estates Land Act, as amended by Act XVIII of 1936, was intended to be 
an exception to the general rule enunciated in section (6) (1) of the Act, read with. 
Fxplanation 2, and Would defer for a period of 12 years from the commencement 
of the Act the application of section 6 under the circumstances stated therein. The 
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third Amendment came into operation admittedly on 31st October, 1936, and the 

12 years’ period would, therefore, expire only on 31st October, 1948, within which 
-period these suits had been brought. So, both the Courts below held that the fact 
that the appellants were in possession of these lands, which would have been other- 
wise ryoti ands, would not give them any occupancy rights as ryoti tenants. Both 
the Courts below also held against the appellants’ contention that the suits in eject- 
ment would lie only in the revenue Courts, and not in the civil Courts, as there 
-was nothing in the Estates Land Act to prevent such suits being filed in the civil 
‘Courts, the normal forum. Both the Courts held that regarding the two items 
not covered by the decrees, occupancy rights were acquired by the tenants and 
dismissed the landholders’ suit regarding those items. This is one of the items 
covered by the memoranda of cross-objections which also attack some items of 
discharge held to be true by the lower Courts. 


During the hearing of these Second Appeals in this Court, a point was raised 
by the learned counsel for these appellants that the appellants continued in possession 
of these lands even after 31st October, 1948 and, so, would be entitled to occupancy 
rights as ryoti tenants, despite the provisions of section 8 (5), even if they overrode 
the provisions of section 6 (1) read with Explanation 2. ‘The learned counsel for 
the landholders urged that that would not be so, because these appellants had 
been deprived of their possession of these lands from 27th October, 1948, when the 
trial Court appointed them receivers of these properties at the instance of the plain- 
tiffs, and, as receivers, were in possession as officers of Court, even though they had 
been themselves appointed as receivers. ‘Thereupon, the learned counsel for those 
eens raised two contentions, firstly, that the receivers were appointed only 

er 31st October, 1948, in most of the cases and not on 27th October, 1948, as 
_ contended by the landholders ; and secondly, that these appellants themselves 
were appointed receivers and were not divested of their possession and were not 
directed to deliver their previous possession to the receivers or made to do any 
other act except pay the makthas or rents into Court, which makthas also had been 
taken away by the landholders, who were thus estopped by their act from disputing 
the continued possession and therefore the occupancy rights of these appellants. 


Owing to the certified copies produced by the parties bearing different dates, 
we passed an order on 7th April, 1954, asking the District Judge, Guntur, to send 
up the records regarding the appointment of the receivers, including the petitions, 
affidavits, counters and orders, and these records have been received, and they 
show that the appointment of the appellants as receivers was on 27th October, 
1948, in all the cases that is before the 12 years expired. The appointment was as 
“‘receivers of che suit property’. There was no direction to the appellants to hand 
over possession to themselves as receivers. The receivers appointed were only 
directed to pay the makthas into Court, and there was a dispute whether these 
makthas put into Court were drawn out by the plaintiffs-landholders. So, we called 
for a report regarding this matter, and it has been reported to us that all these 
makthas put into Court were drawn out by the landholders. The legal result of this 
will be considered later on in our judgment. 


In the course of the arguments, it was also discovered that the certified copies 
of the Register of Inams of Vaddimukkala village granted to the rival parties differed ~- 
in some respects. So, we passed an order on 23rd April, 1954, directing the District 
Collector to send the original register of inams in the village of Vaddimukkala, and 
he has done so, and both parties have been given inspection of it. 

We have perused the entire records and heard the learned counsel on both 
sides. The points for determination in these appeals are : 

1. Whether the lands covered by these Second Appeals were ryoti lands in 
an estate even before the Third Amendment to the Estates Land Act of 1936? 

2. Whether they became ryoti lands in an estat¢ by virtuesof the Third Amend- 
ment of the Estates Land Act, 1936, or whether the said amendment did not apply, 
as the grant was not of the whole village, but the grantor had reserved to himself 
a portion of the village at the time of the grant? ° 
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3. Whether, in case the lands covered by these Second Appeals became ryoti 
lands by virtue of the Third*Amendment to the Estates Land Act, 1936, these 
anp ant got occupancy rights under section 6 (1) of the Act read with Expla- 
nation 2! 


4. Whether, in case section 8 (5) of the Act is an exception to section 6 (1) 
of the Act read with Explanatuon 2, and the landholders could rely on the judgment 
and decree in Exhibits A-1 and A-2 and prevent the occupancy rights accruing 
to the tenants till 31st October, 1948, their right to do so is defeated, 


(a) by the tenants continuing in possession even after grst October, 1948, 
by receivers not being appointed in some of the cases till after 31st October, 1948 ; 


(b) by the appointment of receivers, even if it is held to be on 27th October, 
1948, in all the cases, not making any difference to possession of these lands by 
these appellants in the circumstances, as they were not made to hand over possession 
to themselves as receivers, and as they were not directed to do anything as receivers 
except deposit the admitted rents into Court ; 


(c) by the landholders being estopped from questioning the occupancy 
rights of these appellants by taking out of Court the rents deposited by them for 
these lands even after 31st October, 1948. 


5. Whether section 8 (5) of the Estates Land Act is repugnant to the provisions 
of Articles 14 and 15 of the Constitution of India, as amounting to a denial of equa- 
lity before the law and equal protection of laws, and unlawful discrimination between 
ryots against whom no decree has been obtained by the landholder before 1st 
November, 1933 and ryots against whom such decree has been obtained? (This 
was a new point taken before us in these Second Appeals, and we allowed it to be 
raised because it was a pure question of law and arose out of the Constitution of 
India which came into operation only on 26th January, 1950 and could not be, 
therefore, raised before the lower appellate Court, whose judgment was delivered. 
on 28th November, 1949 ? 


6. Whether the Civil Courts had no jurisdiction to entertain these suits for 
ejectment and arrears of rent ? 


We shall deal with the various points seriatim : 


Point 1.—On going through the entire ev dence, we are satisfied that both the 
lower Courts were right in holding that the lands covered by these Second Appeals 
were not ryoti lands in an estate before the Third Amendment of 1936 to the Estates 
Land Act. Vaddimukkala Agraharam, wherein these lands are situated, was only 
an inam village, not falling within the definition of an “estate” till the Third Amend- 
ment to the Estates Land Act was passed in 1936. In three suits, viz., O.S. No. 839 
of 1912 on the file of the District Munsif’s Court, Bapatla; O.S. No. 3 of 1919, on the 
file of the Subordinate Judge, Guntur; and O.S. No. 42 of 1920, 6n the file of the 
Sub-Court, Bapatla, the landholders of Vaddimukkala Agraharam had sued certain 
tenants, who had set up permanent occupancy rightas ryoti tenants on the ground 
that Vaddimukkala Agraharam was an estate under the Estates Land Act and that 
the agraharamdars had only the melwaram and not the kudiwaram, and these 
‘claims had been found against. The oral and documentary evidence on record 
also shows that both the warams were granted to the agraharamdars and not merely 
the melwaram. 


Point 2.—Co to point 2, we have no doubt whatever that the lands in 
Vaddimukkala Age would normally become ryoti Jands in an estate by 
virtue of the third Amendment in 1936. We reject the contention of the learned 
counsel for the landholderg that the whole village was not granted. Exhibit A-34 
is the certified copy of the original grant of the inam by the zamindar in the year 
1778. ‘That shows elearly that what was granted was the whole village and that 
no portion of the village was excluded from the grant. The inam title deed, Exhibit 
A-38, granted in the year 1860, also acknowledged the title of the grantees to the 
entire agraharam village of Vaddimukkala. The phrase “ exclusive of poram- 
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boke ”, used therein, will not mean that the extent of poramboke was excluded 
from the grant. It would only mean that the figure ‘‘ 328°28 ” mentioned in the 
inam title deed did not include the poramboke lands, which measured 34 acres 
70 cents. There were also minor inams to the extent of 41 acres 2 cents. There is. 
nothing also in the Inam Fair Register, Exhibit A-31, which goes to show that any 
portion of the village was ever excluded from the grant. Though the two extracts, 
Exhibits A-30 and A-31, from the Register of Inams in the village of Vaddimukkala, 
differed to some extent, and we, therefore, called for the original Register of Inams. 
in that village from the Collector, nothing to the advantage of these appellants 
has accrued by the summoning of the original register. No doubt, some minor 
inams covered by inam title deeds 932 to 935 had been granted before the grant of 
the village to these landholders. 


Explanation 1 to section 3, clause (2) will apply here. It says that when the 
grant is expressed to be of a named village the area of the grant shall be deemed to 
be an estate, notwithstanding that certain lands granted on service or any other 
tenure were not included in the grant. The three inams covered by the title deeds 
Nos. 932 to 934 were bhattavartht inams granted on service tenure. So far as the 
inam covered by the title.deed No. 935 is concerned, it was granted for purohttam. 
service. It was urged that it was granted after the grant of the village in 1778, 
and tKat that shows that the grantor reserved with him a small extent granted for 
- purohitam service, and the whole village was not granted, and, so, it would not 
become an estate even under the third Amendment. The argument is uncon- 
vincing. Exhibit A-30, dated 2oth December, 1860, showed that this purohttam 
service inam was granted ‘‘ about 80 years before”? then. The figure “30” is 
given in the original Register of Inam, called for by us, clearly and beyond alk 
doubt. It was urged by the learned counsel for the landholders that as Exhibit 
A-30 is dated 1860, the purohitam service inam was granted in 1780, that is, two 
years after the grant of the village to these landholders, who were therefore, not 
granted the entire village. The argument is unconvincing. “ About 8o years” 
will not mean exactly 80 years. The very grant of a separate title deed No. 935, 
to the grantee of the purohiiam service inam, like the title deeds Nos. 932, 933, and 
934 to the other inamdars, would show that it too was an inam granted before the 
grant of the village to the landholders. Thai this inam was not entered in Rams 
Register will not also prove that it was granted shortly after the t of this village 
to these landholders, it will not show that the entire village had not been granted 
to them, as it may be that they themselves granted the purohitam service inam two. 
years after they got the entire village. It is unnecessary to rely on this last argument, 
as we are satisfied that the purohitam service inam had been granted before the 
grant of the village to the plaintiffs’ predecessors-in-title, and so the entire village 
of Vaddimukkala, less the service inams, etc., had been granted to them andit would 
become an “ estate’? under the third Amendment, and the appellants could claim 
occupancy rights in the lands therein as ryoti tenants but for section 8 (5). The 
learned counsel for the plaitiffs cannot, therefore, rely on the ruling of the Supreme 
Court in the District Board of Tanjore v. Noor Mohammed1, because in this case, the 
grant was of a named village, and not the grant of a definite specified area only 
as in that case, and the area excluded had already been granted on service or other 
tenure, or had been reserved for communal purposes, and these appellants had 
discharged the burden which lay on them of proving that these r in Vaddi- 
mukkala would constitute an estate under the third Amendment, but for the 
operation of section 8 (5). The ruling applicable to the facts of this case is Nara- 
yanaswami Nayudu v. Subiahmanyam?, where a whole inam village, though containing 
minor inams, was held to be an estate within the meaning of section 6 of the Madras. 
Estates Land Act. =o Wrens eo. WR remas BO 


Le -= T E etn a a eee - m - 
Point 3.—The learned counsel for the appellants contended that section 6 (1) 

of the Estates Land Act, read with Explanation 2 would take precedence over sec- 

tion 8 (5), and that section 8 (5) cannot, even if it is valid, be held to be an exception. 





1. (1950) 2 M.L.J. 586 (S.C.). "9. (1915) 29 M.L. JP 478: I.L.R. 39 Mad. 683. 
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to the general rule laid down in section 6 (1), especially as the object of the third 
Amendment was to confer on tenants, who did not have occupancy rights before, 
security of tenure by giving them occupancy rights. It was contended that the 
lower Court was wrong in relying on the judgment of Horwill, J., in Mummina 
Demudu v. Datla Papayyaraju Garut and that it should have rebed on the later ruling 
of Viswanatha Sastri, J., in Korada Achanna v. Jayanthi Seetharamaswami*, wherein 
the learned Judge did not follow the ruling of Horwill, J., above quoted, and held 
that to claim the benefit of section 8 (5) in respect of land other than his private 
land, the landholder has to prove not only a final decree of a competent Court 
before 1st November, 1933, obtained by him, but also that no tenant had acquired 
the right of occupancy in the land under section 6 (1) before the commencement 
of the Amending Act XVIII of 1936 or subsequently. In other words, it was 
contended that Horwill, J., was wrong in holding that the Legislature intended to 
exempt from the general operation of section 6 (1) all cases where the landholder 
had obtained a decree prior to 1st November, 103, unless the tenant, subsequent 
to the passing of the decree, had acquired occupancy rights independenily 
of the Act, and that the mere fact that the tenant was in possession on the 30th 
June, 1934, or later would not save him from the application of section 8 (5) of the 
Act. This very point came up for decision before a Bench of this Court, consisting 
of Rajamannar, C.J., and Balakrishna Ayyar, J., in Annam Nayudu v. Appa Rao?, 
in view of the conflicting views of Horwill, J. and Viswanatha Sastri, J., in the above 
two cases, The Bench agreed with the view of Horwill, J. and dissented from the 
view of Viswanatha Sastri, J., which, they held to be erroneous. Viswanatha 
Sastri, J., had held that the effect of section 6 (1) read with Explanation (2), was to 
confer permanent occupancy rights on tenants admitted into possession on goth 
June, 1934, or any later date. ‘That view was held to be erroneous by the Bench. 
We are bound by the decision of the Bench. We may, add, with respect, that we 
entirely agree with the view of the Bench even on merits. 


The learned counsel for the appellants relied on various rules of interpretation 
given by authorities on the subject in order to show that the specific exception under 
section 8 (5) cannot govern the general provisions of section 6 (1) and Explanation 
2, especially as the object of the third Amendment was to favour tenants. We 
cannot agree. Section 8 (5) bas been interpreted by Horwill, J. and by the Bench 
referred to above, as an exception to the provisions of section 6 (1) read with Expla- 
nation 2. The rule in Halsbury’s Laws of England, Volume 31, page 484, para- 
graph 604, will not help the appellants. That paragraph runs as follows :— 

“Where two co-ordinate sections are apparently inconsistent, an effort must be made to reconcile 
them. [If this is impossible, the latter will generally override the earlier ; but a pafticular enactment, 
wherever found, must be construed strictly as against a general provision.” 
ger Here, in the present case, in our opinion, the provisions of section 6 (1) read 
with Explanation (2) and of section 8 (5) are not even apparently inconsistent. 
They are consistent with each other, and even an effort to reconcile them is un- 
necessary, as the provision under section 8 (5) is an exception to the general provision 
under section 6 (1) read with Explanation 2. The same observation will apply 
to the rules regarding interpretation by the other learned authors cited before us, 
and there is no need, therefore, to discuss them separately. 


We may add also that it is wrong to assume that the Legislature intended 
only to favour the tenants in enacting the third Amendment. No Legislature 
ever intends to favour one section of the population against the others. Its osten- 
sible and proclaimed intention is always that it is doing justice between the various 
sections of the population, and Justice is in the Preamble of the Constitution of India. 
We cannot say why when granting occupancy rights under the third Amendment 
to thousands of tenants, who never had them before, a few landholders should not 
be given by the same Legistature the very restricted privilege under section 8 (5). 


So, on point 3,ewe hold that these appellants had not got occupancy rights 
in the lands now under dispute in these appeals under section 6 (1) of the Act read 


E M.L.J. 637. - 3. M.L.J. 396. 
2. ee Bam 3+ (1950) 2 J. 396 


i] SESHAYYA 0. NARASIMMACHARYULU (Panchapakesa Ayyar, 7.). 445, 


with Explanation 2, and that section 8 (5) of the Act is an exception to section 6 
of the Act, and the plaintiffs could rely on the judgment and decree in Exhi- 
bits A-1 and A-2, and prevent the occupancy rights in these lands accruing to the 
tenants till 31st October, 1948. The ruling of the Privy Council in Yerlagadda 
Mallikarjuna Prasad Nayudu v. Somayyat will not help the appellants in the circum- 
stances, as section 8 (5) was enacted only in the Amending Act of 1936 long after 
the Privy Council’s Judgment in question and the effect of that section ceuld not, 
‘of course have been considered by the Privy Council. 


Point 4 (a).—-It is clear from the records called for by us during the hearing 
-of these appeals that the appellants as tenants did not continue in possession even 
after 31st October, 1948, in their own capacity in any of the cases, and that they 
were all appointed receivers in respect of these lands on 27th October, 1948, before 
the expiry of the 12 years’ period mentioned in section 8 (5) that 12 years’ period 
having ended only on gist October, 1948. None of the Appellants claimed to 
have acquired occupancy rights to these lands independently of the Third Amend- 
ment ; they were only claiming under section 6 (1) read with Explanation 2. 


Point 4 (6)—-Their appointment as receivers on 27th October, 1948, did, 
an our opinion, deprive them of possession of these lands by transferring possession 
from them as tenants to them as receivers of Court. The fact that as receivers 
tthey were not made to hand over possession to themselves (a rather meaningless 
procedure) will be of no avail to them. ‘The passage in Kerr on the Law and 
Practice as to Receivers, at page 155, relied on by the appellants, will not help 
them. ‘The learned author observes : 


The appointment of a receiver does not of itself effect a change in the possession of land, nor 
-does a receiver of rents and profits of land take possession unless the order directs him to do so.” 


Obviously, the learned author is referring to the case of a third party receiver 
and not of the party himself being made a receiver, as in his case, when there wil] 
be no question of directing him to take possession from himself. .Nor will the ‘fact 
that these appellants, who were appointed as receivers of the property under Order 
.40, rule 1, Civil Procedure Code, atthe instance of the plaintiffs with their consent, 
and not merely as receivers of the makihas, were not directed to do anything more 
than. put the makthas into Court, make them receivers who need not take possession. 
_A receiver may be asked to do various things by a Court. There may be cases 
-where the receiver does every conceivable thing, and there may be cases where 
che does only a very few things. But, in every case, where he is appointed as general 
receiver under Order 40, rule 1, he is a receiver and officer of Court in respect of the 
‘property, and when possession is passed to him either physically, or legally, by 
-operation of law, as where the party himself is made receiver, it is obvious that the 
possession is no longer with the original party. In other words, all these tenants 
-ceased to have possession of the lands in dispute in these appeals, as tenants, on 
-27th October, 1948, and, so, section 8 (5) will apply in full. The order, dated 
.27th October, 1948, appointing them as receivers, runs as follows :— 

“As the joint endorsement made by both sides to-day, defendants are appointed receivers 
for the suit oy under Order 40, rule 1, Civil Procedure Code. They should deposit the 
.maktha into Court by the due date.’ 

Obviously, the receivers were asked to deposit only the maktha into Court, 
‘because the balance of the produce was intended to be given by the receivers to the 
tenants (though themselves) as their share of the produce. It will be noted that 
‘the appointment of the receivers was as regards the suit property and not merely 
.as regards the maktha. So, they had to take possession, unlike mere receivers of 
‘rents and profits, and must be deemed to have taken possession. 


Point 4 (c).—Nor will the fact of the landholders’ taking out the rents deposited | 
in Court by the receivers stop them from questioning the occupancy rights of the 
tenants, éven though the tenants themselves have beet made receivers. They 

1. (1918) 36 M.L.J. 257: L.R. 46 LA. 44: IL.R. 42 Mad. 400 (P.C.). 
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had not accepted the rents from the tenants, but only from the Court. They 
had not accepted the money from the tenants, though the moneys were deposited: 
by the receivers, who happened to be the same persons physically as the tenants.. 
The law will not always go by identity of physical personality. Thus, a man may 
have his own private property and also property as trustee. He will have one 
capacity as trustee, aod another as himself. So, too, wher the tenants deposited: 
money as receivers, they were not depositing it as tenants, and the landholders 
were not accepting it as rent from them a: tenants. So, this objection also will 
be of no avail. 


Point 5.—We are also satisfied that section 8 (5) of the Estates Land Act is 
not repugnant to the provisions of either Article 14 or Article 15 of the Consti- 
tution, and wil] not, therefore be null and void. In Harman Singh v. R.T.A., Cal- 
cutta Region1, the Supreme Court has held that, in construing Article 14, Courts 
should not adopt a doctrinaire approach which might well choke all beneficial 
legislation and that a legislation which is based on a rational classification is per- 
missible. A law applying to a class is held to be constitutional if there is sufficient. 
basis or reason for it. Thus, a statutory discrimination cannot be set aside as the 
denial of equal protection of laws, if any state of facts may reasonably be conceived 
to justify it. Here, there was ample ground in sense and common sense, law and. 
equity to justify the enactment of section 8 (5) and the conferment of the limited 
privileges therein on landholders who had obtained decrees against tenants before 
ist November, 1933, regarding their having no occupancy rights in the land. No 
question of denial of equality before the law or equal protection of laws can ever 
arise because of the provision. ‘The landholders who had spent much time, money 
and energy in obtaining such decrees, and fighting out their cases, deserved such. 
small concessions in law and equity, ard the denial of these concessions would 
have led to grave discontent which a State is bound to guard against. It wasa 
legitimate and intelligible classification of landholders who had obtained decrees 
at great expense of time, money andenergy, and landholders who had not obtained 
such decrees, and the privileges conferred on the landholders who had obtained. 
decrees did not extend to complete denial of occupancy rights to the tenants for 
ever and for ever, but only for a limited period of 12 years, entitling the landholder 
to admit any persons to the possession of that land within that period, on such. 
terms as might be agreed upon between them. It was, therefore, a very limited. 
and reasonable concession not offending Article 14 of the Constitution at all. 


Nor was Article 15 of the Constitution offended by unjust and unlawful dis- 
crimination against tenants regarding whom there were decrees and landholders 
in favour of whom there wereno decrees. Here too, it was a reasonable and intelli- 
gible classification. In The State of Bombay v. F. N. Balsara® the Supreme Court 
has laid down the principles to be applied when construing Articles 14 and 16 of the 
Constitution of India. Fazl Ali, J., has laid down 7 principles as follows :— 

(1) The presumption is always in favour of the constitutionality of the enactment, since it 
must be assumed that the legislature understands and correctly appreciates the needs of its own 
people, that its laws are directed to problems made manifest by experience and its discriminations 
are on adequate grounds. 

(2) The presumption may be rebutted in certain cases by showing that on the face of the 
statute, there is no classification at all and no difference peculiar to any individual or class and not 
applicable to any other individual or class, and yet the law hits only a particular individual or 

ass. . 

(3) The principle of equality does not mean that every law must have universal application 
for all persons who are not by nature, attainment or circumstances in the same position, and the 
varying needs of different classes of persons often require separate treatment. 

e 

(4) The principle does not take away from the State the power of classifying persons for 

legitimate purposes. =e . 
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(5) Every classification is in some degree likely to produce some inequality, and mere 
production of inequality is not enough. 

(6) Ifa law deals equally with members of a well-defined class, it is not obnoxious and it is 
not open to the charge of denial of equal protection on the ground that it has no application to 
other persons. 


7) While reasonable classification is permissible, such classification must be based upon 
some real and substantial distinction bearing a reasonable and just relation to the object sought to 
be attained, and the classification cannot be made arbitrarily and without any substantial basis. 

The principles enunciated by Fazl Ali, J., have been referred to with approval 
by the Supreme Court in The State of West Bengal v. Anwar Ali Sarkar’, We are satis- 
fied that section 8 (5) in giving some limited privileges for a limited period to the 
landholders who have obtained decrees before 1st November, 1933, has acted on a 
classification based on some real and substantial distinction bearing a reasonable 
and just relation to the object sought to be attained, and that the classification 
cannot be called arbitrary or without any substantial basis, and must be upheld 
as perfectly valid and not impinging in the least on Articles 14 or 15 of the Consti- 
tution of India. We may add that tenants who have been given now occupancy 
rights under the Third Amendment, where they had none before, cannot reason- 
ably complain of the restrictions put on the acquisition of such new occupancy 
rights in a few cases where justice requires such restrictions, as in section 8 (5). 
The tenants acquired the right only under those conditions and cannot very well 
complain about them. This rule was applied by Subba Rao, J., in Dr. K. C. Nambiar 
v. The State of Madras? and by a bench of this Court, to which I too was a party, 
in the Globe Theatres, Limited v. The State of Madras? when considering the validity 
of section 13 of the Madras Buildings (Lease and Rent Control) Act. 


Point 6.—We have no doubt whatever that the Civil Court’s jurisdiction to 
entertain these suits is undoubted and that both the lower Courts were right in 
upholding it. The decision of the Full Bench of this Court in Gomnda Naidu v. 
Chengalvaroya Mudali* will show it, if authorities were necessary for this point. The 
general rule is that a Civil Court has jurisdiction in all such cases of eyectment 
„and arrears of rent, unless it is ousted. 


All the contentions of the learned counsel for the appellants have failed. ‘There 
is no question of absence of notices to quit also, as it is admitted that notices to 
quit were given in all these cases. All the Second Appeals deserve to be and are 
hereby dismissed with the costs of the contesting respondents (one set in each 
appeal). l 

We see no substance also in the memoranda of cross-objectioons. The 
Courts below were right in believing the discharges accepted by them. ‘Those 
are questions of fact and cannot be even raised in these Second Appeals, in view 
of the concurrent finding of both the Courts below. ; 

The other points raised, regarding the grant being not of the entire village 
and so the village not forming an estate, etc., have already been rejected by us. 

All these three memoranda of cross-objections are dismissed with the costs 
of the contesting respondents. 


K.C. Appeals and memoranda 
of objections dismissed. 





t. (1952) S.C.J. 55: (1952) S.C.R. 284 (S.C.). 616. : 
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IN THE HIGH COURT OF JUDICATURE AT MADRAS. 
i PRESENT :—MR. JUsTICE KRISHNASWAMI NAYUDU. 
U. N. Aliabba .- Appellant* 
U. 
F. P. S. Albuquerque (deceased) and others .. Respondents. 


Landlord and tenant—Chalgent tenure—Improvements on land made by tenant—Right to value of improve- 
ments—Right annaxed to wnmoveable property—Transferable. 


The right of a chalgeni tenant of the South Kanara District to be entitled to the value of im- 
provements on his land is well established. 

Venkataramanayya v. Srinivasa Rao, (1882) I.L.R. 6 Mad. 182 and Ramappa v. Abdulla Beary, 
(1920) 41 M.L.J. 127. 

Where ac ni tenant put up additional buildings attached to the land and sold them to another, 
on the question whether the right can enure to the purchaser. 

Held, that the right is annexed to the ownership of the land and the ownership of the buildings 
put up by the chalgeni tenant. The right so annexed to immoveable property is transferable and 
the purchaser has therefore acquired a right to claim the value of the improvements by virtue of the 
sale deed in his favour. 

Appeal against the Decree of the Court of the Subordinate Judge of South 
Kanara in Appeal Suit No. 186 of 1949, preferred against the Decree of the Court 
of the District Munsif of Mangalore in Original Suit No. 149 of 1947. 


K. Srinivasa Rao for Appellant. 
K. Vittal Rao and A. P. C. Albuquerque for Respondents. 


The Court delivered the following 


JupomMent.— The Second Appeal and the Memorandum of Cross-objections 
relate to the decree for compensation for improvements directed to be paid by the 
plaintiff to the 1st defendant. The grd defendant is the appellant. He is a pur- 
chaser of the tenant’s right under Exhibit B-2 dated 25th March, 1947, from the 
ist defendant. The suit was for ejectment against defendants 1 to 3, the rst defen- 
dant being the principal tenant, the 2nd defendant being his under-lessee and the 
grd defendant being the purchaser of the rst defendant’s rights. Defendants 1 
and 3 filed a joint written statement claiming a sum of Rs. 1,200 as the value of the 
improvements effected on the land by putting up buildings and making other 
improvements. The trial Court fixed the compensation at Rs. 756 and directed 
the plaintiff to pay the Ist defendant the said amount of compensation. In appeal, 
the 3rd defendant, the present appellant, filed a memorandum of cross-objections 
claiming the value of the improvements himself as he had purchased under Exhibit 
B-2 the rights of the 1st defendant as chalgeni tenant as also the right to claim the 
value of the improvements from the landlord the plaintiff. His objection was not 
countenanced on the ground that.the claim for improvements was in the nature of 
an inchoate right. The learned appellate Judge felt it doubtful if it could be the 
subject-matter of a transfer and held that the proper remedy of the grd defendant 
was to proceed against the ist defendant for the recovery of the value of theimprove- 
ments on the strength of the sale deed Exhibit B-2 in his favour. The 1st defendant 
appearing by counsel now contends that the grd defendant would not be entitled 
to the value of the improvements decreed in the present suit as the property that 
-was sold to him was different from the suit property. Mr. Vittal Rao proceeded 
to refer to some differences in the description of the property in Exhibit B-2 and the 
-schedule to the decree which is a copy of the schedule to the plaint. The question 
‘of identity of the properties was never in dispute and it is not open to the 1st defen- 
dant to raise that question. It is not necessary to go into that question in the 
Second Appeal as the point has never been raised at any time in the Courts below. 

_As regards the view taken by the learned appellate Judge that it is an incohate 
iright and cannot pe the subject-matter of a transfer, I am unable to agree for the 
-reason that the right, which the 3rd defendant claims by virtue of the transfer in 
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his favour under Exhibit B-2 of the leasehold rights possessed by the ist defendant 
as chalgeni tenant and also of the value of the buildings put up by the 1st defen- 
dant on the land for which consideration must be presumed to have passed from grd 
defendant to the 1st defendant, could not be considered to be in the nature of a 
mere claim or inchoate right just as a claim for damages for tort. The right which 
the rst defendant possessed as chalgeni tenant was a right to claim the value of the 
improvements of the property by reason of his putting up additional buildings which 
are attached to the land and which in turn have been conveyed to the grd defendant. 
Such a right i a right annexed to the ownership of the land and the ownership 
of the buildings put up by the 1st defendant. Such a right which is annexed to 
immovable property is transferable and the grd defendant has therefore acquired a 
right to claim the value of the improvements by virtue of Exhibit B-2. Even other- 
wise on the averments in the written statement filed by defendants 1 and 3 it was 
not open to the ist defendant to deny the right of the grd defendant to claim what- 
ever amount which the rst defendant might be entitled to get as the value of the 
improvements from the plaintiff as chalgeni tenant. The result is the appeal is 
allowed with costs throughout as against the and respondent. 


The Memorandum of Cross-objections is by the plaintiff who contests the 
correctness of the view taken by the lower Courts that the lessee of the suit property 
was entitled to the value of the improvements. There was no whisper of any objec- 
tion to the 1st defendant being entitled to improvements in the trial Court. But 
in Uae a contention was raised that the customary law which applies to tenants 
in the Malabar whereby tenants of agricultural lands are entitled to the value of 
improvements is not applicable to the suit property which is situate in South Kanara 
District. But the learned Judge after referring to the decision in Venkataramanayya v. 
Srinivasa Rao? and Ramappa v. Abdulla Beary*, found that from the earliest times it 
has been held that chalgeni tenants from South Kanara are entitled to the value 
of the improvements. An attempt was made to contest the position that the rst 
defendant was not a chalgeni tenant and that the land which was leased was not 
an agricultural land but was a building site. The land has been described as 
bagayat which means ‘ garden land’ and therefore undoubtedly agricultural and 
not, in any event, a building site. There is no point in this objection and the 
learned Subordinate Judge has rightly repelled the contention of the plaintiff. 
The Memorandum of Cross-objections is dismissed with costs (one set). 


No leave. 


K.C. Appeal allowed and 
Sa Cross-objections dismissed. 


IN THE HIGH COURT OF JUDICATURE AT MADRAS. 


PRESENT :—-Mr. Justice BALAKRISHNA AYYAR. 


Imam Sahib .. Appellant* 
U. 
Ameer Sahib .. Respondent. 
Mahomedan Law—Settlement—Gift to person not yet in existence—Validity. 
A gift toa n not yet in existence is void. Where a settlement by a Mahomedan attempts to 


make a gift to the male descendants of his two daughters from generation to generation, in respect of 
persons not in existence on the date of the settlement deed, the attempted gift is bad and must fail. 


y thi Surtaj Fatima v. Syed Muhammad Jawad, (1930) 1.L.R. 6 Luck. 423, explained and distin- 


Chekkonekutti v. Ahmed, (1887) I.L.R. 10 Mad. 196 and Ambul Nist Begam v. Mir Nuruddin, (1896) 
LL.R. 22 Bom. 489, relied on. 





I, (1882) LLR. 6 Mad. 182. 2, (1920) 41 M.L.J. 127. 
* S. A. No. 1420 of 1951. 6th July, 1954. 
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Appeal against the decree of the Court of the Subordinate Judge, South Kanara, 
in A.S. No. 166 of 1950, preferred against the decree of the District Munsif’s Court 
of Karkal in O.S. No. 219 of 1948. 


A. Narayana Pat for Appellant. 
K. Srinivasa Rao for Respondent. 


The Court delivered the following 

JUDGMENT.—One Imam Sahib has a son named Moideen Sahib and three 
daughters named Kulsumbi, Jainabi and Asyabi. Moideen Sahib has a son Imam 
Sahib and he is the first defendant in the suit. Jainabi had a son named Dada 
Miya who died in 1946. Dada Miya married the first plaintiff and by her he had 
five children who are plaintiffs 2 to 4 and defendants 2 and 3: On 28th March, 
1906, Imam Sahib executed a settlement deed Exhibit A-1 wherein, inter alta he 
made the following provisions. He gave all his properties to his son Moideen 
Sahib and directed that he and his heirs should pay five mudis of rice to Kulsumbi 
and another five mudis to Jainabi and after their lifetime to their male children. 
Asyabi had a daughter and so far as she was concerned, the settlor directed that 
she was to be given eight mudis of rice and Rs. 4 per annum but after her 
death no one “ shall have the right to claim anything allotted to her. After her 
death, you and your representatives shall utilise the said rice and cash.” Then 
followed the further direction that out of the income from item 8, certain expenses 
were to be incurred for lighting lamps, etc., in a mosque which the settlor specified. 
Towards the end of the document the settlor attempted to make his intention in 
respect of Kulsumbi and Jainabi plainer. He said: 


“ As regards the rice which has been settled to be paid to the first and second “daughters of 
mine, the said individuals shall realise the same up totheir death; and after their lifetime, the 
male descendants of the said individuals should realise the same hereditarily ; but they should not 
alienate this right in any manner by way of mortgage, sale, etc.” 


The action out of which this Second Appeal arises was brought by the widow 
and children of Dada Miya claiming payment of the five mudis of rice which 
under the. terms of the settlement deed, they stated, the first defendant should 
have given to them. The third defendant is awoman and her claim was negatived 
on the ground that only the male descendants of Kulsumbi and Jainabi could claim 
payment by virtue of the provisions of Exhibit A-1. The claim made by the sons 
of Dada Miya was allowed by the learned District Munsif and the appeal which 
the first defendant took to the learned Subordinate Judge, South Kanara, was 
dismissed. He has therefore come to this Court. 


The arguments before me covered a considerable extent of ground but it 
is possible to dispose of the appeal on a very short point. In so far as the disposi- 
tions made under Exhibit A-1 by Imam Sahib can be regarded as an attempt to 
limit the succession to male heirs and thus to create a line of succession unknown 
to Mahomedan Law, it is bad. In so far as the direction that live mudis of rice 
should be paid to the male descendants of Kulsumbi and Jainabi can be regarded as 
a gift it would be bad because it would be a gift -to persons not in existence on 
the date when the document was executed. It is not controverted that on the 
date of Exhibit A-1 Dada Miya had no children born to him. 


I shall now refer to some of the decisions cited during the arguments. 
Chekkonekutti v. Ahmed!, was a case in which one Ahmed Haji executed a 
document Exhibit A in f&vour of his wife which, inter alta, provided: 


t I have agreed that the said pfoperties should be perpetually enjoyed) by you, as long as you 
are alive, and after your death by Pathuma who is born to me in you, and children born to her.” 





r. (1887) LL.R. 10 Mad. 196. 
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‘On the date of the deed Pathuma had no children and she died before her mother. 
She however left two children surviving her. These two children claimed the 
properties under Exhibit A, on the death of Ahmed Haji’s wife. Their claim was 
negatived. The learned Judges held : 


“ The principles of Mahomedan Law which prohibit indefinite gifts and gifts in futuro appear 
to us equally to exclude the validity of such gifts to take efiect at an indefinite future time.” 


Amtul Nissa v. Mir Nuruddin}, was a case in which one Nawab Mir Kamaluddin 
made a gift of Rs. 4,000 per annum to his wife in perpetuity. This amount was 
to be paid out of the interest in six villages and out of certain other properties which 
he had inherited from his father. The Court ruled: 


“ On the ground, however, that this is a gift in effect of a portion of the future revenues of the 
willages to the extent of Rs. 4,000 per annum, we think that'it is invalid according to Mahomedan 
Law. ‘The law is express upon that subject. A gift cannot be made of anything to be produced 
in futuro although the means of its production may be in the possession of the donor.” 


It has to be remarked that in the case before me Moideen Sahib and his descendants 
are required to pay the rice out of the produce of the lands that had been gifted to 
them. 


A different view has been taken in Musammat Surtaj Fatima v. Syed Muhammad 
jawad*. At page 425 it is stated: 


“€ There is nothing contrary to the terms of the Mahomedan Law ina gift by one person to 
another of a guzara for the lifetime of the latter with a continuance in favour of the male heirs of 
the donee, and such a gift could be made without offending any principle of Mahomedan Law.” 


If one may say so with respect on the facts of that case the decision was perfectly 
right. The plaintiff there based her claim on an award and it was that very award 
which she sought to question. The plaintiff’s objection was that the award itself 
was bad in law because “the terms of the award and decree altered the line of 
succession as laid down by the Mahomedan Law”. The learned Judges observed : 


«c Now even if it be held that the award of the arbitrator in this case has laid down any rule 
altering the course of the 1 devolution of an estate, it does not appear to us open to the plaintiff 
to challenge it. She has her whole claim on the award and apart from that award she 
would not entitled to anything by way of guzara from Syed Mahomed Jawad. She cannot 
object to the conditions which were contained in the award on which she based her title.” 


That being šo, the observation first quoted and which seems to lend support to 
the contention of the respondents was really obiter. I may add that there is no 
discussion of the matter or examination of the authorities. It is very clearly stated in 
section 141 of the 13th edition of the Principles of Mahomedan Law by Mulla 
that “ a gift to person not yet in existence is void ™. Ast I read it Exhibit A-1 
attempts to e a gift of 5 mudis of rice to the male descendants of Kulsumbi and 
Jainabi from generation to generation. In respect of persons who were not in 
existence on the date of Exhibit A-1, the attempted gift is bad and must fail. 


In this view the appeal is allowed with costs throughout. No leave. 
KS. i Appeal allowed. 





1. (1896) LL.R. 22 Bom. 489. 2. (1990) I.L.R.e6 Luck, 428. 
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IN THE HIGH COURT OF JUDICATURE AT MADRAS. 
PRESENT :—Mnk. Justice BASHEER AHMED SAYEED. 


Munian .. Petttioner* 
v. , 
Kesava Pandithan and others -. Respondents. 


Civil Procedure Code (V of 1908), Order 33-—Appiwation for leave to sue in forma pauperis—Leave refused 
and time granted for payment of court-fees—Failure to comply with the direction and consequential dismissal of the 
petition—Revision against the original order refusing leave to sue in forma pauperis—[f martntainable,. 

Where leave was refused to an applicant to sue in forma pauperis and time was granted to pay 
the court-fees which was not complied with as a consequence of which non-compliance the original 
petition itself was dismissed, such a dismissal is no bar to the maintainability of a Civil Revision Peti- 
tion against the original order refusing leave to sue in Jorma pauperis even though® the subsequent 
order of dismissal has not been challenged in any appeal or revision. 

Bommisetty Ramayamma, In re, (1954) 1 M.L.J. 541, differed. i 

Until leave is granted on an application for leave to sue in Jorma pauperis, there is no plaint before 
the Court to be numbered or rejected. Ifa condition is imposed on such an application that court- 
fee should be paid within a certain date, it cannot be said that the original petition has become con- 
verted into a plaint or a suit to attract the provisions of Order 7, Tule 11 of the Civil Procedure Code. 


The Secretary of State v. Fillo, (1898) I.L.R. 21 All. 139, Official Receiver v. Firm of Sohan Lal, A.V.R.. 
1940 Lah. 446 and Mahadev Gopal v. Bhikaji Vishram, A.T.R. 1943 Bom. 292, followed. 

Petition under section 115 of Act {V of 1908) praying the High Court to revise 
the Order of the District Munsif’s Court, Vridhachalam, in O.P. No. 76 of 1950, 
dated 19th December, 1951, etc. 


S. Venkatesan for Petitioner. 
S. V. Venugopalachari for Respondent. 
The Court delivered the following _ 


Jupement.—C.R.P. No. 1079 of 1952 arises out of an order passed by the 
learned District Munsif of Vridhachalam, refusing leave to the petitioner to file 
a suit in forma pauperis on the ground that he has means to pay court-fee due on 
the plaint. In the order refusing leave to sue as a paper the learned District Munsif 
directed the petitioner to pay court-fee on or before 31st January, 1952. This 
direction was not complied with by the petitioner and when the matter came up: 
again and after giving further extension of time, the learned District Munsif dis- 
missed the original petition for leave to sue informa pauperis. No appeal or revision. 
has been preferred against the subsequent order dismissing the original petition 
for leave to sue as a pauper. 


A preliminary objection has been taken by the learned counsel for the respon- 
dent that the C.R.P. No. 1079 of 1952 is not competent by reason of the subsequent 
order rejecting the plaint in toto for non-compliance with the direction to pay 
court-fee due on the plaint and which has not been taken on revision or appeal. 
He has invited my attention in support of his contention to a decision of my learned. 
brother Panchapakesa Aiyar, J., reported in Bommisetti Ramayamma, Inre1. ‘The facts 
reported in that case are exactly on a par with the facts obtaining in the present. 
case and there appears to be no controversy at all with regard to those facts. 
Panchapakesa Aiyar, J., has followed a Full Bench ruling of this Court reported in 
Satyana: ayanacharyulu v. Ramalingam*, and has applied the principle of that decision 
to the facts of that case- I have gone through the decision of the Full Bench and 
also the decision of my learned brother. In my view, the facts that arose for con- 
sideration in the Full Bench ruling are not in pari materia with the facts that arise 
in the present Civil Revision Petition and I do not think that the principle of that 
Full Bench decision could hë made applicable to the facts of the present case. In the 
Full Bench decision the suit had already been numbered and registered and on 
i ee ee 


* C.R.P. No. 1079, 1856 and 1863 of rg5e. 29th October, 1954. 
1. (1954) 1 M.L.J. 544. 2. (1951) 2 M.L.J. 74 (F.B.). 
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objection being taken as to the correctness of the Court-fee paid it was found that 
the suit had been undervalued and a large amount of deficit Court-fee was ordered 
to be paid and it was not paid. Thereupon the suit was dismissed. The order 
passed in that case is one which comes directly under the definition of a decree 
contained in section 2, sub-clause (2) Civil Procedure Code. But in the present 
case, it cannot be said that what has been rejected is'a plaint or a suit ; for taking 
into consideration the special procedure provided for in the Civil Procedure Code 
under Order 33, for applications for leave to sue in forma pauperis, it cannot be 
said that until and unless the application for leave to sue has been granted there is 
any plaint before the Court to be numbered, registered or rejected. ‘This would 
arise only when an order is passed under Order 33, rule 8, which is not the case here. 
What is before the Court until such a stage is reached is only an application for 
leave to sue. If a condition is imposed that in order to grant the application for 
leave to sue or to entertain the plaint filed along with the application as a suit, 
Court-fee is to be paid within a certain date, it cannot be said that the original 
petition has become converted into a plaint or a suit in order to attract the provi- 
sions of Order 7, rule 11. It is also stretching too much to say that simply because 
a small fee of Re. 0-8-0 has been affixed to the application for leave to sue in forma 
pauperis the Court-fee that has been directed to be paid is an additional Court-fee 
on the plaint as if the plaint had already been numbered and entertained as a suit. 
Except the Full Bench decision which has been applied to the facts of the case before 
my learned brother, Panchapakesa Aiyar, J., there appears to be no other authority 
cited before him on the point which has arisen for decision before me. Mr. Venka- 
tesan, the learned counsel appearing for the petitioner, has invited my attention 
to the following decisions reported in the Secretary of State for India in Council v. 
Fillo’, Official Receiver v. Firm Sohan Lal? and Mahadeo Gopal v. Bhikaji Vishram*, 
where it has been held that before the application for leave to sue in forma pauperis 
is granted under Order 33, rule 8, the application cannot be deemed to be a plaint 
in order to attract either the definition of a decree to the order that may be passed 
therein or the provisions of Order 7, rule 11. I am inclined to agree with the 
rulings in these decisions cited by the learned counsel for the petitioner. 1 there- 
fore see no point in the preliminary objection taken by the learned counsel on behalf 
of the respondent. 


Coming to the merits of the application for leave to sue in forma pauperis it 
has to be noted that the petitioner is a deaf and mute person. He is endeavouring 
to recover the property which has been settled upon him by virtue of a deed of 
settlement referred to in the pauper application. The evidence with regard to his 
capacity to pay is to the effect that he has two other small items of property which 
are worth about Rs. 400 or Rs. 500. But it must be remembered that in these 
two items of property which are said to be in his possession he has got only a life 
interest. He is in possession of the items by virtue of the settlement deed which 
clearly provides that he would not be entitled to alienate or otherwise encumber 
this property but would be entitled only to a life interest. It cannot be said that 
mere possession and enjoyment of a life interest in these two items of property would 
make him a person possessed of sufficient means to pay the Court-fee required on the 
plaint which he has presented to the Court. The very fact that these properties 
are not to be encumbered as recited in the deed of settlement under which he gets a 
life interest would scare away any person who could be approached to lend any sum 
by way of mortgage or otherwise. The learned District Munsif has not found in 
clear terms that the petitioner has sufficient means to pay the Court-fee due on the 
plaint. The finding is not quite satisfactory for it confines itself to the mere state- 
ment that he has means for the mere reason that he is in possession and enjoyment 
of two items of property on which it will clearly be not possible for the petitioner 
to raise any funds to pay the requisite Court-fee... Any person who could be approa- 
ched for lending money would certainly hesitate to advancg money on account 
of the fact that what the petitioner is possessed of is dnly a life interest in those items 


I, (1898) 1 L.R. 21 All. 133 (F.B.). g. A,I.LR. 194 m. 292. 
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and his powers of alienation are restricted in respect of the properties. ‘Therefore 
it is too much to say that in cases like these he has sufficient means to pay and I 
do not think that the rejection of his application for leave to sue in forma pauperis 
is right. I would therefore set aside the order of the learned District Munsif and 
direct that the petitioner be entitled to the leave which be has asked for to sue 
tn forma pauperis. His application is allowed and the plaint will be received, num- 
bered and registered. C.R.P. No. 1079 of 1952 is allowed. 

In regard to other C.R.P’s. (C.R.P. No. 1856 and 1863 of 1952) I do not think 
that any orders are required in view of the order passed in C.R.P. No. 1079 of 19532. 
‘They are both dismissed. ‘There will be no order as to costs in any one of these 
petitions. 

R.M. ——— C.R.P. No. 1079 of 1952 allowed. 

IN THE HIGH COURT OF JUDICATURE AT MADRAS. 


PRESENT :—MRr. JusTICE RAJAGOPALAN. 
Premavathi Ammal .. Petttioner* 
U 


The State of Madras through the Chief Secretary to Government, 
Madras and another .. Respondents. 

Madras Buildings (Lease and Rent Control) Act (XXV of 1949), section 3—Nottce of vacancy under and 
the jurisdiction to requisition—If affected by the need of the owner to occupy the house foi own residence. 

No doubt the scheme of the Madras Buildings (Lease and Rent Control) Act (XXV of 1949) re- 
cognises the claim of the owner of a residential house, having no other residential house of his own, 
to occupy his own residential house under certain conditions. But the right is not an absolute right. 
‘The statute gives the authorised officer, t.¢., the Accommodation Controller, the jurisdiction to 1equisi- 
tion a premises during the statutory period of ten days of the receipt of the vacancy notice and this 
jurisdiction is left unaffected by the desire or even the need of the owner of the house to occupy it 
for his own purpose. Even an owner, who desires to occupy his house after giving the statutory 
motice of the vacancy under section 3 (1) of the Act, cannot occupy the building within the period 
of 10 days specified in sub-section (3) of the said section. 


But the requisitioning should be a proper exercise of the statutory power. The fact that the 
owner had no other house and that the house in question was required for the owner’s residence is 
certainly a relevant factor io be taken into consideration by the Accommodation Controller and the 
State Government, when they deal with a statutory notice of vacancy given by the owner. That the 
house is required for the occupation of a Government servant is an equally relevant consideration 
in the exercise of the power. But where the requisitioning was done upon consideration that it was 
required for providing a cheaper accommodation to a Government servant who was already in occupa- 
tion of an allotted house, the order of requisitioning is bad as it is based on an irrelevant consideration. 

Petition under Article 226 of the Constitution of India praying that in the 
circumstances stated in the affidavit filed therewith the High Court will be pleased 
to issue a writ of Mandamus or any other appropriate wit directing the Respondents 
to release the premises No. 7, Pachiayappa’s Hostel Road, Chetput, Madras in favour 
of the petitioner and to forbear from allotting the same to any other person. 


R. Kesava Ayyangar and K. Parasaran, Advocates for the Petitioner. 


M. M. Ismail for the Special Government Pleader (V. V. Raghavan) for Res- 
pondents. 


The Court made the following 


OrpDER.—This is an application under Article 226 of the Constitution for 
the issue of a writ of mandamus or any other appropriate writ to direct the res- 
pondents, the State of Madras and the Accommodation Controller, Madras, to 
release under the provisions of the Buildings (Lease and Rent Control Act) (Madras 
Act XXV of 1949) the premises, No. 7, Pachaiyappa’s Hostel Road, Chetput, 
Madras, for the residence of the petitioner. 

No. 7, Pachiayappa’s Hostel Road, is a residential house. The petitioner pur- 
chased it from the previous,owner on 5th April, 1951. On that date Mr. Sathia- 
nathan, Member of the Board of Revenue, Madras, was the tenant in occupation 
of the house and his*tenancy was not affected by the change in ownership. The 
petitioner averred that, when she requested Mr. Sathinathan.to vacate the house 


* W.P. No. 927 of 1953 ° 8th November, 1954. 
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so that she as the owner could occupy it herself, Mr. Sathianatharn agreed to vacate 
the house when he found other accommodation. Quite independent of the ques- 
tion whether the petitioner could have desired to seek the eviction of the tenant, 
Mr. Sathinathan, there was section 7 (3-A) of Madras Act (XXV of 1949) which 
barred such an application. Mr. Sathianathan vacated the house of his own 
accord on goth September, 1953. The petitioner forwarded to the Accommodation 
Controller the statutory notice of vacancy under section 3 (1) (a) of the Act on 
end October, 1953. On roth October, 1953, the Accommodation Controller 
acting under instructions of the Government, informed the petitioner that the 
premises were required by the Government, that is, he exercised the statutory ` 
power vested in him by sub-section 3 of section 3 of the Act. A further request 
which the petitioner preferred to the Government was rejected on 23rd October, 
1953. Eventually the house was allotted for the occupation of an officer of the 
Government, Sri M. K. Shetty, [.P.s. 


In the counter-affidavit of respondent 1 it was averred : 


“On 12-10-1953, the petitioner herein again sent a petition to the honourable Minister for House 
Rent Control, repeating her earlier request. Sri ME. Shetty I.P.S. Deputy Director, Subsidiary 
Intelligence Bureau (Ministry of Home Affairs , Government of India) Madras, wanted the petitioner's 
building to be allotted to him for the reasons that the building which he was occupying was too costly 
for him in rent and he accepted it as a sa measure for want of a more suitable building. As 
the need of Sri M.K. Shetty I.P.S., was a ona fde one, this respondent by its Memo. No. 5217/53-2 
Public (General-C) Department, dated 23-10-1953 informed the petitioner herein that her request, 
could not be complied with and directed the Accommodaton Controller, Madras, to allot the pre- 
mises to Sri M.K. Pee Accordingly on 26-10-1953, the Accommodation Controller allotted the 
premises to Sri M.K. Shetty, I.P.S.” 

The learned counsel for the petitioner questioned the jurisdiction of the Govern 
ment and the Accommodation Controller to requisition the premises for allotment 
to a Government Officer when the petitioner, as the owner of the house, required 
it for her own occupation. That the petitioner had no other house in Madras of 
her own which she could occupy was not in dispute. All the same the contention 
of the learned counsel for the petitioner, that the Government and the Accommo- 
dation Controller_had no jurisdiction at all under Act (XXV of 1949) to requisi- 
tion the petitionér’s house must be negatived. Section 3 (4) of Act (XXV of 
1949) makes it clear that, even if the owner, of a residential house having no 
other house of his own which he could use foi bis residence, desires to occupy his 
house after giving the statutory notice of vacancy under section 3 (1) of the Act, the 
owner cannot occupy the building within the perod of 10 days :pecified in sub- 
section (3). Section 3 (3) gives the authorised office, that is, the Accommo- 
dation Controller, or the State Government, the jurisdiction to requisition the 
house during the statutory period of 10 days and that jurisdiction is left un- 
affected by the desire or even the need of the owner of the house to occupy it for 
his own residential purpose. 


No doubt, as pointed by the learned counsel for the petitioner the scheme of the 
Act recognises the claim of the owner of a residential house, having no other resi- 
dential house of his own, to occupy his own residential house under certain condi- 
tions. Section 7 (3-a) (1) makes such aneed one of the grounds on which the owner 
can seck the eviction of the tenant. Similarly section 7 (3-c) permits the owner 
of a house a portion of which is in the occupation of a tenant, to seek eviction of 
the tenant if the owner requires the whole house for his residential purpose. But 
both these provisions are controlled by those in section 7 (3-a) and if the tenant is 
engaged in any employment or class of employment notified by the Siate Government 
as essential service for the purpose of this sub-section the owner’s rights have to give 
way. Section 3 (7-a) gives the owner who owns a number of residential houses a 
right to choose one of them for his residential purpose and to notify his choice within 
15, days from the commencement of the Madras Buildings (Lease and Rent Control) 
Amendment Act of 1951. Section 3 (7-b) gives a eae rightsto the owner to obtain 
the use of one or more of his houses other than the one he desires to keep for his 
own residential purpose, in the interest of the other members of his family. But 
considering the scheme of the Act as a whole, it should be obvious that, though 
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the Act itself provided for the owner of a house having no other residential houses. 
in the area to which the Act applies, being enabled to obtain possession of that 
house for his residential purpose, the right is not an absolute right. 


I have therefore to negative the contention of the learned counsel for the peti-- 
tioner, that neither the Government nor the Accommodation Controller had any 
jurisdiction to requisition the house when the owner required it for her residential 
purposes, The question of jurisdiction under section 3 (3) of the Act came up for 
consideration before Subba Rao, J., (as he then was) in Nataaja Mudaliar v. The 
State of Madras1. J respectfully agree with the reasoning and the conclusion of 
the learned Judge. 

The next contention of the learned counsel for the petitioner was that even 
if the Accommodation Controller and the Government had jurisdiction to requisi- 
tion the house under section 3 (3) of the Act che requisitioning in this case was 
not a proper exercise of the statutory power. 

As I have already pointed out, that the petitioner had no other residential’ 
house of her own in the City was never in dispute. That she needed this house, 
which she bought in 1951, for her residence was not in dispute either. It was 
certainly a relevant consideration to be taken into account by the Accommodation 
Controller and by the Government, when they dealt with the statutory notice of 
vacancy given by the petitioner under section 3 (1) of the Act before they exercised, 
the statutory power vested in them by section 3 (3) of the Act. That the house was 
required for the occupation of a Government Servant was an equally relevant 
consideration in the exercise of the power under section 3 (3) of the Act. It was 
certainly within the jurisdiction of the Government to exercise its discretion in 
favour of the owner or in favour of itself in passing orders under section 3 (3) of 
the Act. In this case, however, I am constrained to hold that the contention of the 
learned counsel for the petitione: that it was an improper exercise of the statutory 
power to reject the claims of the petitioner as owner is well founded. From the 
averments in paragraph 2 of the counter-affidavit filed by the Government, which I 
have extracted above, it should be clear that Sri M. K. Shetty, for allotment to whom 
for his residential purpose the Government exercised its powers under section 3 (3) 
ar the Act was already in occupation of a house apparently requisitioned by the 
Government under section 3 (3). Jf at the time the Accommodation Controller- 
received the notice of vacancy under section 3 (1) of the Act the Government 
servant, for whom a house was required, had no house allotted to him in which he 
could live as a tenant, the discretion exercised in favour of requisitioning could not 
have been challenged. In this case however, Mr. Shetty had already been allotted 
a house but his complaint was that the rent for that building was too high. As I 
understand the averments in paragraph 2 of the counter-affidavit it was not the 
need for providing for the residential accommodation of Mr. Shetty but the 
desire of Mr. Shetty to have a cheaper house. Such a desire is perfectly intelli- 
gible onthe part ofthe officer himself that prevailed with the Government in. 
assessing the relevant claims of the owner and the Government. Such a consider- 
ation, to benefit a Government Officer to the extent of allotting a house 
cheaper than the one in which he was actually living at the time of the exercise 
of the powers under section 3 (3) of the Act, is, in my opinion totally irrelevant in 
the exercise of that statutory power. 

Since the order of the Accommodation Controller, dated roth October, 1953, 
was based upon such an irrelevant consideration, that order as well as the subse- 
quent order of the Government virtually confirming the order of the Accommodation 
Controller, have to be set aside by the issue of a writ of certiorari. 

This petition is allowed. A writ of certiorari will issue quashing the order of 
the Accommodation Controfler, dated 10th October, 1953, and the order of the 
Government, dated 23rd October, 1953. Respondent 1 should pay the costs of 
petitioner. Counsel’s*fee Rs. Ipo. 


R.M. -— Petition allowed, 





I. (1952) 2 MLL.J. 761. 


Tj DEVASIKAMANI GOUNDAR Vv. ANDAMUTHU GOUNDAR (Rajamannar, C.F.). 457 


IN THE HIGH COURT OF JUDICATURE AT MADRAS. 
PRESENT :—MR. P. V. RajamMannar, Chief Justice. 


A. Devasikamani Goundar .. Petitioner® 
V. 
M. A. Andamuthu Goundar and others .. Respondents. 


Agreement in writing—Not stamped nor registered—Admuissibility of document—Whether document, mere 
agreement or instrument of partition—Stamp Act (II of 1899) section 2 (15)—Registration Act (XVI of 1908) 
sections 17 and 49. 

Where by an agreement the co-owners did not purport to divide their joint properties in severalty 
nor did they agree to divide them in any manner, but the instrument mentioned the fact that certain 

panchayatdars had allotted certain properties to each of the co-owners, and further it was agreed that 
the parties in future would have a regular partition deed, executed and registered, on the question 
whether the document was liable to stamp-duty under Article 45 and whether want of stamp would 
make it not admissible in evidence for any p under section 35 and whether its Jack of registra- 
ron under section 17 of the Registration Act andere’ it inadmissible under section 49 of the registration 


Held, that in so far as the document in question did not purport to divide the properties nor agree 
to divide the properties, it did not fall within section 2 clause (15) of the Indian Stamp Act, 


If an objection is taken to the admissibility of a document for want of stamp and registation, 
it is the duty of the Court to decide both the questions at once. If the Court finds that the document 
is unregistered, when it requires registration, it has to reject the document itself. It cannot ask the 
document to be stamped first and thereafter decide whether it would require registration. 


In re Vasanji Haribhai, (1891) I.L.R. 15 Bom. 677 and Rajangam Aiyar v. Rajangam Atyar (1920) 
98 M.LL.J. 330 distinguished. 

Petition under section 115 of Act (V of 1908) praying that the High Court 
will be pleased to revise the order of the Court of the Subordinate Judge of 
‘Coimbatore, dated 16th April, 1953 and made in O.S. No. go of 1950. 


R. Ramamurtht Atyar for Petitioner. 
K. S. Ramamurthi and K. Hartharan for Respondents. 


The Court delivered the following 


JupementT.—The petitioner filed a suit for directing the defendants to execute 
and register a partition deed in the terms of the written agreement, dated 7th January, 
1947, entered into between him and the defendants. 


A preliminary objection was raised on behalf of the defendants that the suit 
agreement itself amounted to a regular instrument of partition and not having been 
properly stamped and registered, it was invalid and not admissible in evidence for 
any purpose whatsoever and a suit based on such a document was not maintainable. 
Thereupon a preliminary issue was raised as follows :— 

‘Whether the document dated, 7-1-1947 is not valid in the absence of registration and 
proper stamp?” 
‘The learned Subordinate Judge of Coimbatore held that the document, though 
styled an agreement, was itself a deed of partition by which the joint owners divi- 
ded their property in severalty and was therefore lable to ier aerate) under Article 
45 of the Indian Stamp Act. He further held that it followed that under section 35 
ot the Indian Stamp Act the document could not be admitted in evidence for any 
purpose unless proper stamp duty and penalty was paid. He did not decide the 
question whether the instrument was one falling under section 17 of the Indian 
Registration Act and so could not be admitted in evidence under section 49 of that 
Act. He thought that question could be considered only after the plaintiff had 
paid the stamp duty and penalty on the instrument. The plaintiff was directed 
to give necessary particulars for fixing the stamp duty and penalty. The plaintiff 
seeks to have this order revised. e 


At the outset I must remark on the rather por proeedure adopted by the 
learned Judge. If an objection is taken to the admissibility of a document on the 
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ground that it is not stamped and registered, he must first decide both the questions. 
If he, finds that the document requires registration and therefore is inadmissible, 
being unregistered, the document itself will have to be rejected. The Court can- 
not first ask the document to be stamped and thereafter decide whether it would 
require registration. 


The learned Judge erred in holding that the suit agreement fell within the 
defmition of an instrument of partition in section 2, clause 15 of the Indian Stamp 
Act. The material part of the document in question is as follows :— 

“Agreement entered into this 7th day of January 1947 among us (1) Andamuthu Goundan, (2) 
Palaniswami Goundan, (3) Devasikamani Goundan and (4) kalagan Goundan, sons of 
Goundar, residing at Mathupalayam village cusba, Erode taluk : 


As mentioned in the varthamanam letter executed by us on 6-7-1946 excluding the properties 
set apart for temple management by the first party of us, the rest of the properties mentioned in sche- 
dules A, B, G, D hereunder which are our self-acquired and ancestral family properties have been 
allotted by the panchayatdars to the first, second, third and fourth of us respectively and we have 
accepted the same. We agree that if any one of us should act contrary to the said arrangement it 
shall be open to the others to seek redress through Court and the person so acting contrary shall be 
liable to make good to the others, the loss that may be occasioned by such conduct. Within one 
month from the date of this ement we shall at our common expense execute and register a parti- 
tion deed as per the scheda" 


Instrument of partition is defined in the Stamp Act as 


“any instrument whereby co-owners of any property divide or agree to divide such property in 

severalty, and includes also a final order for effecting a partition passed by any Revenue authority 
or civil Court and an award by an arbitrator directing a partition.” 
Now it is clear that by this instrument the co-owners do not purport to divide their 
joint property in severalty, nor do they agree to divide the property. There is 
mention of the fact that the panchayatdars had allotted properties to each of the 
co-owners and there is the term that the parties will have a regular deed of parti- 
tion executed and registered. Having regard to the contents of this document, I 
do not think that the rulings in In re Vasanji Haribhai! and Rajangam Aiyar v. Rajan- 
gam Atyar®, have any application. In In re Vasanji Haribhait, the document after 
reciting an award by the arbitrators went on to say: 

“We bind ourselves by this ement to divind movable and immovable propeti and effects, 
outstandings and debts and all other things according to the amended award, and give and receive 
to and from one another possession thereof.” 

Here is obviously an express agreement to divide property in accordance with the 
terms of an award. It will therefore fall within the definition of an instrument of 
partition. In Rajangam Aiyar v. Rajangam Aiyar*, one of the terms of the agreement 
was that till a partition deed was executed and registered, the agreement itself 
should be in force and each should severally enjoy the movable property, which 
he individually possesses and that the rights of parties would be governed till then 
by the agreement itself. It was held that the document was chargeable as a 
contract of partition which falls within section 2 (15) of the Indian Stamp Act. 
As I have pointed out above, the document in this case does not either purport 
to divide the properties, nor does it contain an agreement to divide the properties. 


The Civil Revision Petition is allowed and the order of the learned Subordinate 
Judge is set aside. He will proceed with the other issues in the case. There will 
be no order as to costs. 


K.C. Petition allowed. 





I. (1891) I.L.R. 15 Bonf. 677. a. (1920) 38 M.L.J. 330. 
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IN THE HIGH COURT OF JUDICATURE AT MADRAS. 
PRESENT :—Mnr. Justice RAJAGOPALA AYYANGAR. 


T. S. Ananthanarayana Iyer, guardian, appointed in O.P. No. 33 
of 1949, District Court, South Malabar at Calicut .. Petitioner? 


v 


B. Meenakshi Ammal .. Respondent. 

Guardians and Wards Act (VIII of 1890) section 33 (3)—Court-guardian applying to Gourt for opinion, 
advice and direction in the matter of instituting proceedings on b of certain minors—Court’s order not deciding 
the question but permitting guardian to take out action at his own risk—Propristy of. 

A guardian making an application under section 33 of the Guardians and Wards Act is entitled 
to have the opinion, advice and direction of the Court to enable him to obtain the benefit of the statu- 
tory presumption of the faithful discharge of duty cast on him by the law to secure the protection which . 
sub-section (3) of section 33 of the Act affords. ‘The Court can certamly dismiss any such application 
if it is of the opinion that any such action is not in the interests of the minors. 


Where a Court guardian receiver of a minor’s estate sought the opinion, advice and direction 
of the Court under section 33 of the Guardians and Wards Act to take out an action against the s 
mother of the minors regarding certain claims of the minors against her, and the Court ordered in 
these words : ‘the guardian has already been directed to take such action as he deems fit...... the 
ian is at liberty to undertake such proceedings as he may be advised to take, subject however 
to such risk being taken by the guardian as may be imposed on him ’, on the question of the propriety 
of such an order, held, that the Court in making the above order did not decide the application 
in the manner in which it ought to have been dealt with. So the Court should rehear it. 

Taskin Fatma v. Muhammad Munim Baksh, (1927) 1.L.R. 50 All. 535 distinguished. 

Petition under section 115 of Act V of 1 a praying that the High Court will 
be pleased to revise the order of the Court of the Subordinate Judge of Palghat 
dated 12th February, 1952 and made in O.P. No. 33 of 1949, District Court of 
South Malabar at Calicut. 

C. S. Swaminathan for Petitioner. 

T. Venkatadri for Respondent. 

The Court delivered the following 

Jupomenr.—This revision petition raises for consideration the propriety of an 
order passed by the learned Subordinate Judge of Palghat on O.P. No. 33 of 1949. 


The petitioner here is a guardian-receiver appointed by the Court for the 
estate of certain minors. Investigation by this guardian showed that the minors 
had certain claims against their step-mother. The guardian made a report to 
the Court in relation to these claims and he was directed by the learned Subordinate 
Judge to take legal advice and take such action as might be tendered by the lawyer. 
In accordance with this direction, the guardian obtained legal advice and submitted 
a copy of this opinion to the Court and after stating the facts giving rise to the claim 
filed an application before the Court under section 33 of the Guardians and Wards 
Act (VIII of 1890) seeking the Court’s opinion, advice or direction regarding the 
filing of a suit against the respondent. Notice of this application was given to 
the respondent who is the step-mother of the minors against whom the suit was 
intended to be filed and who as a step-mother was a party to the guardian peti- 
tion. She filed a counter-affidavit in which she reserved her objections to the 
claim on the merits and desired that the Court should direct the guardian to take 
such steps as he might be advised at his own risk. ‘This counter-affidavit did not 
characterise the intended suit by the guardian as frivolous or actuated by spite 
or ill-will. This application with this report and counter-affidavit came on before 
’ the learned Subordinate Judge and he disposed it of by a short order which 
runs thus : 

“The guardian has already been directed ‘to take such action as he deems fit. The guardian 
is referred to the previous order. He is at liberty to institute such proceedings as he may be advised 
to take, subject however to such risk being taken by the guardian ag may be imposed on him later.” 
The guardian has filed this revision petition challenging the legality or propriety 
of this order of the learned Subordinate Judge and d am of opinion that his comp- 
laint is justified. Sction 33 of the Guardians and Wards Act runs thus: 


* Civil Revision Petition No. 1575 of 1952. e 2nd November, 1954. 
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“33 (1}—A guardian appointed or declared by the Court may apply by petition to the Court 
which appointed or declared him for its opinion, advice or direction on any present question respec- 
ting the management or administration of the property of his ward. 


(2) If the Court considers the question to be proper for summary disposal it shall cause a copy 
of the petition to be served on, and the hearing thereof may be attended by nich of the persons interested 
in the application as the Court thinks fit. 

(3) The guardian stating in good faith the facts in the petition and acting upon the opinion, 
advice or direction en by the Court shall be deemed go far as regards his own responsibility, to 
have performed his ihe as guardian in the subject-matter of the application.” - 

It is not disputed that the application was properly filed under this provision. If 
so the Court was bound to consider,the propriety of instituting the action. The 
guardian of course did not need the sanction of the Court to start a litigation if he ° 
were to do so at his risk. It is just because he desired to avoid taking risk in the ' 
matter that he approached the Court and placed before it the circumstances of the 
case together with the opinion of the legal adviser. The Court might have after 
peruse the facts and hearing counsel reached the conclustion that the action 1s 
ivolous or is not in the interests of the minors in which event it would leave the guar- 
dian to pursue the claim at his risk without utilising the funds of the minors. If the 
Court should feel that the action is not frivolous the guardian is entitled to an order 
from the Court giving him directions as to how he should proceed. For this pur- 
pose it might be necessary that funds should be sanctioned to enable him to institute 
the action. In my opinion the learned Subordinate Judge has not exercised the 
jurisdiction vested in him under section 33 of the Guardians and Wards Act. 


Learned counsel for the respondent placed before me a decision of the High 
Court of Allahabad in Taskin Fatma v. Muhammad Munim Baksh? as supporting the 
order passed by the learred Subordinate Judge in the present case. I am however 
unable to agree that the decision is any authority in favour of the respondent. In 
that case when a guardian applied for directions of the Court to institute a suit the 
‘Court passed an order stating : 

“It is sufficiently clear from the events subsequent to my order of the roth September, 1926 and 
from the conduct of the applicant that the application was made mala fide. I dismiss it.” 

Subsequently the question arose whether the guardian could not even after the 
order of the Court declining the sanction institute a suit and maintain an action. 
It was held that the guardian could file the suit only he would be doing so at his 
own risk. Lindsay, J., delivering the judgment of the Bench after referring to the 
order of the Subordinate Judge extracted earlier and its legal result said : 

“All that can be said is that it was passed apparently in a proceeding taken under section 33 
and that it must be taken that the Court was of opinion that the suit which the guardiar proposed to 
file was a suit which should not be brought. That order will not prevent the guardian from bring- 
ing the suit, if he is so advised, but in bringing the suit he acts at his own risk and will not be entitled 
to the indemnity which is conferred upon guardians acting with the advice of the Court under sub- 
section (3) of section 33.’ 

This case in my opinion does not decide that a Court might refuse to proffer 
advice o1 give a direction when it is approached by a guardian under section 33 of 
the Guardians and Wards Act. 

In my opinion a guardian making an application under section 33 is entitled 
to have the advice and direction of the Court to enable him to obtain the benefit 
of the statutory presumption of a faithful performance of the duty cast upon him 
by the law and secure the protection which sub-clawe (3) affords. As I have men- 
tioned earlier the Court can certainly dismiss the application if it is of opinion that 
any such action is not in the interests of the minors. As the learned Subordinate 
Judge has not decided the application in the manner in which it ought to be dealt 
with the matter will have to be re-heard by the learned Subordinate Judge and 
disposed of according to law. 

The Civil Revision Petition is allowed and the application of the guardian is 
remanded for disposal accérding to law. There will be no order as to costs in this 
‘Civil Revision Petition. ‘The guardian will take his costs out of his estate. 


K.C. . ——_-— Petition allowed. 





I. (1927) LL.R. 50°All. 595, ° 


Î] ABUBAĊKER v. MOHIDEEN (Mack, 7.). „4ôr 


IN THE HIGH COURT OF JUDICATURE AT MADRAS. 
PRESENT :—MR. Justiaz MACK. 
K. A. M. Mahamad Abubacker Sahib alias Shawakatali .. Petitioner 


v 


K. A. M. S5. Mahammad Mohideen and others .. Respondents. 

Criminal Procedure Code (V of 1898), section 476—Complaint for perjury and forgery against defendant's 
witnesses in a previous cio sutt—sSeveral months after judgment and appeal against ju criminal com 
plant lad—Fudge different from the one who decided civil smi— Whether procedure justi 

It is the primary duty of a trial Judge and his responsibility also to decide suo motu at the time of 
Judgment the question whether it is a fit case in which it would be expedient in the interests of justice 
- to lay a complaint for perjury and forgery under section 476, Criminal Procedure Code. It is always 
in the interests of justice for a Court to lay such a complaint if the nature of the evidence is prima fee 
sufficient to warrant a conviction. The point arises whether it is open to a party to file a complaint 
under section 476, Criminal Procedure Code, several weeks or months after the suit had terminated 
and whether it could be laid after the Judge who tried the civil suit no longer presided over the same 
Court in which the suit was heard and determined. 


Held, (1) that it should, if possible, be avoided at all costs to call upon a Judge to deal with 

an application of this kind when he was not the person who had heard and decided the suit earlier. 

It is absolutely necessary that the trial Court should make up its mind to dispose of an application 
under section 476, Gaa Procedure Code, asa continuation of the suit itself so that when the 
matter comes up in appeal there can be a final adjudication of both. 

Rahimatulla Sahıb v. Emperor, (1907)17 M.L.J. 584 : I.L.R. 31 Mad. 140 (F.B.) and Aiyakannu 
Pillar v. Emperor, (1908) 19 M.L.J. 42: I.L.R. 32 Mad. 49 (F.B.), applied. oo 

Petition under section 115 of Act V of 1908 praying that the High Court will 
be pleased to revise the Order of the District Court of Ramanathapuram, dated 
grd April, 1951 and made in C.M.A. No. 1 of 1951 preferred against the Order 
of the Court of the Subordinate Judge of Ramanathapuram at Mathurai, dated 
13th December, 1950 and made in M.P. No. 159 of 1947 in O.S. No. 19 of 1946. 


R. Gopalaswamı Ayyangar for Petitioner. 
V. L. Ethraj and M. R. M. Abdul Kareem for Respondents. 
The Public Prosecutor (V. T. Rangaswami Ayyangar) on notice: 4 


The Court delivered the following 

JupeMENT.—This is a revision petition filed by the plaintiff in O.S. No. 19 
of 1946 in which the learned Subordinate Judge of Ramanathapuram, Sri Imamud- 
din, in his judgment dated 14th August, 1947, found a wakfnama, dated rst April, 
1945, purporting to be executed by the plaintiff’s deceased brother, Imar Sahib, 
to be a forgery.” This finding was confirmed in appeal by Subba Rao, J. and 
Somasundaram, J., in Appeal No. 124 of 1948. More than three months afte 
the disposal of the suit, the petitioner filed M.P. No. 159 of 1947 on 19th November, 
1947, under section 4.76, Criminal Procedure Code, for a complaint being laid against 
his brother’s son Mahammad, second defendant and eight others, including the 
writer and five attestors. ‘This petition appears to have been filed after Mr. Ima- 
muddin was transferred from the Sub-Court,’ Ramnad, on 12th September, 1944 
and to have remained there in cold storage till after the disposal of the appeal 
by the High Court, after which it was taken up for hearing by Sri M. V, Harihara 
Ayyar, the then Subordinate Judge, who on 13th December, 1950, directed a com- 
plaint to be, laid against seven persons, namely, the second defendant, and the 
writer and the attestors who had given evidence for offences of forgery and perjury. 
In appeal the learned District Judge of Ramanathapuram, now Ramaswami, J., in 
a very elaborate judgment covering seventeen printed pages did not consider 
it expedient in the interests of justice that a complaint shBuld be launched. This 
revision petition against that judgment filed in 1951 regretably comes up for hearing 
now, more than seven years after the disposal of the suit in relation to the trial 
of which forgery and perjury are alleged to have been committed. 


- -x - 
. 


* CRP. No. 1912 of 1951, end December, 1954. 
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I certainly see no grounds for interfering in revision. The petition however 
raises for consideration the legality of the procedure adopted in the present 
_ ease and the scope of section 476, Criminal Procedure Code, in its application to 

complaints of this kind. There appears to be a notion prevalent that at any time 
after judgment is pronounced in a suit a party may move the Court to lay com- 
plaints under section 476 and that a Court irrespective of the fact whether the 

residing officer is the judge who actually disposed of that suit, should go again 
into the merits and come to the finding required by this section as to whether it is 
expedient in the interests of justice that an enquiry should be made into offences 
of perjury or forgery, which came to notice during the trial of the suit. This is 
in my view an entirely erroneous conception of the scope of section 476, Criminal 
Procedure Code, which in relation to offences such as perjury or forgery on which 
the trial Court has given its finding requires the judge who has tried the case to 
record the finding required under section 476 and to lay the complaint. As I 
read section 476 (1), the responsibility in this category of cases primarily rests on the 
Court, though it may also be moved to do so by an application. Section 476 (1) 
is very wide in its scope and includes offences not actually committed such as perjury 
in the presence of the Court during trial but also offences committed in relation 
to Court proceedings outside the Court, for instance, that considered by a full Bench 
of the Calcutta High Court in Bahadur v. Eradatullah Mallack*. That was a case 
in which a judgment-creditor brought to the notice of the munsif on the 23rd Decem- 
ber, 1908, the fact of resistance to the attachment of moveables in execution of his 
decree and the Munsif called upon the opposite party to show cause. But his 
successor after holding a preliminary enquiry under section 476 of the Code ordered 
prosecution on 6th October, 1909 for offences under sections 183, 186 and 353 
of the Penal Code. It was held that the order was not without jurisdiction and 
that the word “ Court” in section 476, Criminal Procedure Code, included the 
successor of the Judge to whose notice the commission of it was brought in the 
course of a judicial proceeding. It is clear that in cases under section 476, Criminal 
Procedure Code, the Judge who passed the final order under section 476, Criminal 
Procedure Code, sometimes cannot and also need not in strict law be the Judge in 
office at the time the offence appeared to have been committed in relation to a Court 

roceeding. When however the offence contemplated by section 4.76 is committed 
ža the course of or in relation to the trial of a suit and brought to the notice of a 
judge who gives his finding in his judgment as to whether a document is a forgery 
and whether the testimony given by witnesses before him is false, it is not only 
desirable but expedient from all standpoints that it is the Judge who disposed of the 
case who should ordinarily decide whether it is expedient in the interests of justice 
to lay a complaint under section 476, Criminal Procedure Code. ° 


In Rahimatulla Sahib v. Emperor*, a Full Bench of this Court, Sir Arnold 
White, C.J. and Wallis, J., with Miller, J., dissenting, took the view that it was the 
intention of the Legislature in enacting section 476 that “‘an order under this section 
should be made either at the close of the proceedings or so shortly thereafter that 
it may reasonably be said that the arder is part of the proceedings.” In that case 
a Magistrate acting suo motu ordered the prosecution of the petitioner under section 
211, Indian Penal Code, on the grd November, 1906, for filing a false complaint 
after the District Magistrate refused in revision to set aside the Magistrate’s order 
discharging the accused. Miller, J., in his dissenting judgment found himself 
unable to agree to the broad proposition the Full Bench laid down who quoted 
with approval a ruling by Davies and Boddam, JJ., that a magistrate has no power 
to act suo motu under section 476 after the case before his predecessor has been closed. 
without any action being taken under that section. A similar view was indicated 
in In re Subbaraya Vadhyar® to the effect that the language of section 476, Criminal 
Procedure Code, ‘warrantedeand provides for immediate action. Miller, J., while 
indicating his agreement with In re Subbaraya Vadhyar® expressed his inability to go 
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further.and to hold that the section either expressly or impliedly excluded action 
taken after the close of the proceedings in the course of which the offence was com- 
mitted or brought to notice. He took the view that there was nothing in this 
section to indicate that the opinion in all cases had to be formed as soon as the 
offence was committed. An illustration he gave was of a Court some days or weeks 
after trying and deciding a suit before it discovering perhaps in the trial of another 
suit, that the plaintiff or a witness in the former suit has been guilty of gross perjury 
or of using as genuine a forged document. He posed the pertinent query 

“Is the Court to be helpless in such a case ? Must the offender go unpunished unless the oppo- 
site party (who it may be has obtained a decree in his favour on a point of law and is satisfied therewith) 
chooses to apply for sanction to institute proceedings or unless the Judge himself goes down to the 
Magistrate’s Court and makes and swears to a complaint,” 
That decision was however confined to a Court taking suo motu action some 
time after the proceedings had been closed. In a Fuller Bench of five Judges in 
Atyakannu Pillat v. Emperor!, Miller, J., again dissenting, the same view was taken 
that the power conferred by section 476 can be exercised by the Court only in the 
course of the judicial proceeding, or at its conclusion or so shortly thereafter as to 
make it really the continuation of the same proceeding in the course of which the 
offence is committed. This view, by which I am bound, appears to curtail the 
powers of a Court acting suo motu under section 476, Criminal Procedure Code and 
although material may come to its notice in subsequent judicial proceedings which 
show that either perjury or forgery has been committed by a party in relation 
to earlier proceedings which have been closed, the Court which has this material 
both past and present in its possession appears to be precluded from filing any 
complaint suo motu under section 476, Criminal Procedure Cede. 


The category of cases however with which this revision petition is concerned 
one of frequent occurrence, is confined to materials placed before the trying Judge 
himself in the trial of the suit. As I see it, it is primarily his duty and responsibility 
to decide suo moiu at the time of judgment whether it is a fit case in which it is expe- 
dient in the interests of justice to lay a complaint. I need searcely say that it is 
always in the interests of justice for a Court to lay such a complaint if the nature 
of the evidence is prima facie sufficient to warrant a criminal conviction, as otherwise 
a premium would be put on these offences being committed with impunity in 
relation to civil justice. The point arises whether in such cases it is open to a 
party to file petitions for action under section 476, Criminal Procedure Code, several 
weeks or months after the suit has been terminated, sometimes as in the present 
case after the Judge who tried the suit no longer presides over the Court. . The 
view that I have no hesitation in taking is that the principle laid down in Rahi- 
matulla Sahib v. Emperor? and Aiyakannu Pillai v. Emperor! should be applied to cases 
of this type and such petitions when made under section 476, Criminal Procedure 
Code, must be deemed to be within the scope of the suit itself. Sri Gopalaswami 
Ayyangar for the petitioner has urged that it is not possible for a decision to be 
taken whethe: to file such a petition or not under section 476, Criminal Procedure 
Code, in anticipation of the finding of the trial judge and that it is necessary for a 
copy of the judgment to be obtained and studied before such a decision can be 
taken. I can see no substance in this contention. Presumably duging the trial 
of the suit and in the course of arguments thereon, the document in question has 
been vigorously challenged as a forgery and also evidence given sought to be made 
the subject of a complaint for perjury vigorously attacked as false at the trial. 


Mr. Ethiraj who appears for the respondents and also the learned Public 
Prosecutor, Mr. V. T. Rangaswami Ayyangar, who was given notice on this petition 
both agree that in cases of this type coming within the breader scope of section 476, 
Criminal Procedure Code, there is no legal impediment whatsoever to counsel at 
the time of arguments asking the Court in the event of its finding the document 
to be a forgery or the evidence of certain witnesses to be perj to take action 
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under section 476, Criminal Procedure Code or even to their filing petitions for such 
action to be taken before judgment in the suit. The defendant may ask in his written 
statement for judgment in his favour on the basis of the suit document being a 
forgery. He can also ask for penal costs under section 35-A. There is so far as 
I can see nothing to prevent him from asking the Court to sanction the prosecution 
of those responsible for the forgery in anticipation of judgment. What must be 
strongly deprecated and discouraged is the filing of these petitions several months 
after judgment. It is bad énough for the trial Judge to go back into the facts of a 
case he has closed. Nor is such a petition complimentary to the trial Judge himself, 
suggestive as it is that he has not done his duty in laying a complaint for forgery 
or perjury suo motu at the time of judgment, which he was obviously competent 
to do. That a judge who has not tried the suit should deal with an application 
in cases such as this under section 4.76, Criminal Procedure Code, is one which should 
if possible, be avoided at all costs. The party to the suit has every opportunity 
on the material in the suit itself during the trial or immediately after judgment to 
move the Court that is the judge, who disposed of the suit, to take immediate action 
under section 476, Criminal Procedure Code. There is another aspect of the 
matter from the standpoint of the appellate Court. It is absolutely necessary that 
the trial Court should make up its mind and dispose of an application under section 
476, Criminal Procedure Code, as a continuation of the suit itself so that when the 
matter comes up in appeal there can be a final adjudication both of the suit, and 
the laying of a complaint under section 476, the trial of which is invariably stayed 
pending disposal of the appeal. I cannot deprecate too strongly the procedure 
in the present case which has resulted in this application under section 476, Criminal 
Procedure Code, being kept in cold storage pending the disposal of the appeal with, 
it would appear, the appellate Court being in complete ignorance as to such an 
application having been made. The result has been a third cycle of litigation 
in appeal and revision in the matter of the application under section 476, Criminal 


Procedure Code. 


I think that in this category of cases within the wider scope of section 476, 
Criminal Procedure Code, the principle laid down in Rahimatulla Sahib v. Emperor’, 
and Atyakannu Pillai v. Emperor? should be applied not only to Judges and Magis- 
trates acting suo motu after proceedings have been closed, but also to applications 
by parties under section 476, Criminal Procedure Code, which must be moved by 
a party to the suit before or immediately after judgment. 


The petition is dismissed, without in the circumstances any order as to costs. 
K.C. — Petition dismissed. 
IN THE HIGH COURT OF JUDICATURE AT MADRAS. 
PRESENT :—MR. Justice RAJAGOPALAN. 
T. Ramanujam .. „Petitioner* 
v 


Commissioner, Corporation of Madras, Ripon Buildings, 


Madras and another .. Respondents. 
Constitution of India (1950), Article 226—Writ of certiorari—Petuioner applying to Commissioner of 
Corporation to it him to move the writ—Commissioner directing petitioner to uithdraw application—Refusal 


— Disciplinary action for disobedience—Propriety and legality of. 

The petitioner, a headmaster of one of the City Corporation Schools, applied to the Commissioner 
of the Corporation, seeking permission toymove the Court by a writ of certtorari application under 
Article 226 of the Constitution against certain prior orders said to have been passed by officials of the 
Corporation reducing his salary. The Commissioner directed the petitioner to withdraw his ap plica- 
tion, and on his refusal, the peitioner was suspended from service. On appeal by the petitioner to 
the Standing Committee of theCorporation, the Standing Committee modified the order, though the 
pay was much leas reduced for disobedience on his part. On an application for a writ to quash the 
orders passed, a e 
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Held: (1) that no authority can issue an order that a person shall not exercise the right conferred 
upon hint by the Constitution to move the Court under Article 226, and call it a lawful order. Whe- 
‘ther the petitioner required the previous permission for moving the writ under Article 226 or not, 
when the petitioner sought permission, the Commissioner cannot refuse it. No Court will deem it a 
lawful order, and so the petition for a writ will have to be allowed in order to quash proceedings of 
the Corporation in taking disciplinary action against the petitioner. 

(2) The petitioner also should confine his writ, to one particular order passed and could not 

ask the Court to review the whole history of the proceedings. The Commissioner’s order refusing 

ission and the Standing Committee’s decision on appeal against it would be both without 
jurisdiction. 


Petition under Article 226 of the Constitution of India praying that in the 
circumstances stated in the affidavit filed therwith the High Court will be pleased 
to issue a writ of certiorari, calling for records and to quash the orders of the Standing 
Committee (Taxation and Finance), Corporation of Madras in E.D.C. No. C-2, 1593 
of 1950, dated roth April, 1952 and in E.D.C. No. C-1, 1593/52, dated 6th June, 
1953 against the orders of the Commissioner, Corporation of Madras in E.D.C. 
No. C-1, 1593/50, dated 13th November, 1951 and E.D.C. No. C. 1, 1593/50, dated 
29th December, 1952; or any other appropriate writ or direction to reinstate 
the Petitioner in hi$ original position as the Headmaster with his original salary 
of Rs. 80 from the date of the first proceedings, dated 12th February, 1951, of the 
Commissioner of Corporatin of Madras. 


G. Vasantha Pat for the Petitioner. 
A. D’Souza for Messrs. John and Row for the Respondents. 


The Court made the following 


Orver.—This is an application under Article 226 of the Constitution for the 
issue of a writ of certiorari to quash the orders passed from time to time by the 
officers of the Madras Corporation and by the Standing Committee to which the 
petitioner appealed against the orders of these cfficers. 


The petitioner was employed in 1950 as the Headmaster of one of the ele- 
mentary schools maintaincd by the Corporation of Madras. On 23rd August, 
1950, two charges were framed against him and he was called upon to explain. 
The petitioner applied for copies of certain documents to enable him to submit his 
explanation. But on 12th February, 1951, the very act of asking for copies was 
treated among other things as an act of insubordination, and the petitioner’s pay 
was reduced from Rs. 80 to Rs. 76. He was also transferred. Apparently the 
petitioner did not join his new post. ‘The petitioner applied for leave -with per- 
mission to retire. The petitioner’s*contention was that though it was the Gommis- 
missioner of the Corporation that was the competent authority to grant the leave 
and the permission to retire that the petitioner sought on roth March, 1951, the 
Educational Officer refused the leave and framed fresh charges against the petitioner 
for disobedience, in that he did not join duty at the post to which he had been trans- 
ferred. On r4th March, 1951, the petitioner made a written representation asking 
for a personal hearing. That was followed up on 8th November, 1951, by appear- 
ance of the petitioner before the Deputy Commissioner and the Educational Officer, 
when four further charges were framed against him, that he was called upon to 
furnish ap immediate explanation. He furnished an explanation and asked for a 
further opportunity. But on 13th Novembe1, 1951, orders were passed reducing 
the pay of the petitiorer still further from Rs. 76 to Rs. 70. He was also reverted 
as an assistant. The petitioner appealed to the Standing Committee against this 
order, dated 13th November, 1951 and that appeal was dismissed. 


With the correctness or otherwise of the orders set out above I do not propose 
to concern myself at this stage. I merely set out these facts to explain what fol- 
lowed :— 


On gth September, 1952, the petitione: applied to the Commissioner of the 
Corporation for permission to move this Court under Article 226 of the Consti- 
tution to question the validity of the orders, particularly those reducing the pay 
once from Rs, 89 to Rs. 76 and subsequently from Rs. 76 to Rs. 70. On 25th October, 
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1952, the Commissioner called upon the petitioner to withdraw that application. 
The petitioner did not withdraw that application, though apparently at one stage 
he had offered to withdraw that letter if he was accorded an interview by the 
Commissioner. The Commissioner accorded the interview, but nonetheless the 
petitioner did not withdraw his application. On 5th November, 1952, a charge 
was framed against the petitioner that he had been disobedient, in that he had 
failed to carry out the orders of the Commissioner to withdraw the application he 
had preferred to the Commissioner for permission to move the Court under Article 
226 of the Constitution. Pending enquiry into that charge the petitioner was sus- 
pended from service. On 4th December, 1952, the petitioner submitted his written 
representation to the charge dated 5th November, 1952. On 28th December, 
1952, the Gommissioner directed the removal of the petitioner from the service of 
the Corporation. The petitioner appealed to the Standing Committee. The Stan- 
ding Committee modified the order of the Commissioner and directed that the peti- 
tioner should be reinstated in service, but that his pay should be further reduced 
from Rs. 70 to Rs. 65. The period of absence from duty was directed to be treated 
as leave on loss of pay. á 


I propose to go only into the validity of the order of the£ommissioner dated 
28th December, 1952 and the order on appeal of the Standing Committee, dated 
6th June, 1953, modifying the punishments awarded by the Commissioner. 


The charge on the basis of which the punishments awarded by the Commissioner 
and modified by the Standing Committee was that the petitioner had disobeyed the 
Commissioner who ordered that the petitioner should withdraw his request for per- 
mission to move this Court under Article 226 of the Constitution. If that had been 
a legal order disobedience of such a legal order could certainly have been met with 
disciplinary action. I am however unable to subscribe to the view, that any autho- 
rity can issue an order that a given person shall not exercise the right conferred 
upon him by the Constitution to move the Court under Article 226 of the Constitu- 
tion and call it a lawful order. Whether the petitioner required the Commissioner’s 
permission or not to move this Court under Article 226 of the Constitution to ques- 
tion the validity of any of the orders that had been passed by the Commissioner or 
other officers of the Corporation, it is not necessary for me to decide. The petitioner 
did ask for permission, and instead of granting that permission the Commissioner 
directed the petitioner to withdraw that application for the grant of such permission. 
Such an order the Commissioner had no legal authority to issue ; and the disobedience 
of such an order can be by no stretch of imagination be viewed as disobedience of 
any lawful order which the Commissioner was competent to issue. The basis of 
further proceedings was this unlawful order, and therefore there could really be no 
question of punishment of the petitioner for not obeying an order which the Commis- 
sioner had no legal authority to issue. That the petitioner did not withdraw his 
request is obvious. Even if the petitioner had undertaken subject to conditions 
that he would withdraw the request and subsequently failed or even refused to with- 
draw the Commissioner had no authority to countermand his exercise of the rights 
of the petitioner conferred upon him under Article 226 of the Constitution. 


Since the basis of the whole disciplinary enquiry was an unlawful order issued 
by the Commissioner, the entire proceedings taken by the Commissioner and subse- 
uently by the Standing Committee are without jurisdiction. ‘Therefore I direct 


t all the proceedings commencing with the charge dated 5th November, 1952, 
be quashed as without jurisdiction. 

As I said I am not going into the validity or otherwise of the prior orders. ‘The 
petitioner should have confined himself to one relief in this application for a writ 
and he is not entitled to ask this Court to review the entire history. But I trust 
the Commissioner or the legally constituted authority will review the past orders 
also ; and if any of them was not lawful or if any of them was passed without obser- 
ving the due formalities including a real opportunity being given to the petitioner 
for any defence, I am sure the Commissioner will himself correct the errors, if any. 


i have confined myself tg the order of remoyal from service dated 28th December, 
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1952 and the subsequent order of the Standing Committee on appeal, and these 
I have held to be without jurisdiction. : 


The petition is allowed. The rule is made absolute. ‘The petitioner will be 
entitled to his costs from the 1st respondent, that is the Corporation. Counsel’s 
fee Rs. 100, 


K.C. —_——__— Petition allowed. 
IN THE HIGH COURT OF JUDICATURE AT MADRAS. 


PRESENT :—MR. JusTICE RAJAGOPALAN. 


Rajalakshmi Ammal Appellant* 


v 


V. Jambulinga Mudaliar .. Respondent. 


Madras Hindu (Bigamy Prevention and Divorce) Act (VI of 1949), section 5 (1) (c)—Esseniials to 
be proved and burden of proof. 

A petitioner to satisfy the requirements of section 5 (1) (e) of the Madras Act VI of 1949 has to 
prove &) that bis wife had deserted him, (2) the desertion was without just cause and (3) the desertion 
was for a period of more than three years computed back from the date he presented his petition. 
The burden of proving each of these items is on the petitioner. It is not separation for over three 
years or absence of a just cause for such separation that is relevant. These facts have to be correla- 
ted to prove desertion . In order to constitute desertion within the meaning of the sub-section the 
petitioner has to prove that his wife left the house with the intention of deserting him, i.¢., with the 
animus deserendi. Failure to prove that her departure from the house was against the wishes of the hus- 
band and failure to prove that when she left the house she had no idea of ever again returning to her 
husband should suffice to show that at its commencement the separation did not amount in law to 
desertion. Mere proof of the continuance of the de facto separation is not enough. The husband is 
under no legal obligation to take any steps to induce his wife to return. The legal obligation of con- 
sortium which a wife has to discharge 1s in no way affected by the failure of the husband to ask or 
invite his wife to end the separation and return to his house. 


Appeal against the order of the District Court of Chingleput, dated the 14th 
August, 1953 and made in O.P. No. 23 of 1952. 


C. A. Vaidialingam, T. Venkatadri, K. Ramachandra Rao and Ramakrishna for Appel- 
lants. 


K. Rajah Ayyar and V. Seshadri for Respondent. 


The Court delivered the following 

JupcMENT.—This is an appeal against the order and decree of the learned Dis- 
trict Judge of Chingleput under section 5 (3) of Madras Act VI of 1949 directing 
dissolution of the marriage between the appellant and her husband, the respondent 
in appeal. The ground on which the husband as petitioner sought and obtained 
the dissolution was that his wife had . 


«without just cause, deserted him for a continuous period of not less than three years immedi- 
ately preceding the presentation of the petition ” 


within the meaning of section 5 (i) (c) of the Act. 


It was common ground that the appellant and the respondent were married 
on 26th June, 1942. It was only on 5th June, 1947, 5 years after the marriage, 
that the marriage was consummated. The appellant and the respondent lived together 
for about a year, but their married life was not happy. She was taken from the 
1espondent’s house on 15th July, 1948, by the Zamindar of Chunampet, a common 
friend of both the families, first to the house of the eldest sister of the appellant and 
thence to her parents’ house. Conjugal life was not resumed at any time after 
15th July, 1948, till 4th October, 1951, when the respondent in appeal presented 
his petition for dissolution of the marriage. 

Though it may not be very material in deciding the main question at issue, 
whether the appellant deserted her husband without just cawse, the contention of 
the appellant, that the consummation of the marriage was delayed by about five 
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years because her parents could not and so did not comply with the demands of 
P.W. 2 the mother of the respondent, for the presents she desired to be made to 
her son, appears to be true even from the evidence of P.W. 2 herself. Lt was, how- 
ever, common ground that it was on the intervention of the Zamindar, who found 
the requisite funds, that the appellant and her husband were brought together on 
5th June, 1947, to comménce their conjugal life. 


The petitioner’s version of the circumstances under which his wife left him on 
15th July, 1948, was set out in paragraph 3 of his petition : 

“During all the time, the respondent (i.e. the appellant) did not live amicably with the petitioner 
and was often giving him trouble. Finally she left the petitioner’s house on 1 5th July, 1948 and went 
away to her parent's house taking away all her jewels and possessions with her and has been living 
with her parents ever since. Several attempts were made to get the respondent to the petitioner’s 
house, but all attempts failed and the respondent has without any just cause been staying away from 
the petitioner ever since 15th July, 1948.” 

The appellant set out in paragraph 7 of her counter the details of the ill-treat- 
ment she alleged she was subjected to in her husband’s house after she took up her 
residence there, and she averred further : 

“On account of her unhappy and helpless condition, the ndent became miserable and 
gloomy, neglected her toilet and became ill in body and mind. en, her mother-in-law sent her 
away on the pretext that her mind had been affected that residence with her parents for some time 
would cure her, and that she would be taken back afterwards. The respondent came with her jewels 


and trunk box containing some of her clothing, her Koorai Saree, silver vessels, cots, bureau, etc. were 
left behind.” 


In paragraph 8 of her statement the appellant alleged : 


“ After she came to Cheyyur, she wrote two or three letters to her husband appealing to him 
to take her back, but there was no response.” 


The averment in paragraph 13 was 


“about 2 months before the petition the respondent’s elder sister’s husband talked with the peti- 
tioner to persuade him to take the respondent and the petitioner expressed his willingness to do so.” 


The learned District Judge found in paragraph 10 of his judgment : 


“The conduct of the respondent clearly proves that she did not intend to go back and that she 
stayed away from the petitioner wilfully for a period of over three years without just and sufficient 
cause ” 


and in paragraph 12, he found that this amounted to desertion which entitled 
the husband to the relief he asked for. 


What the petitioner, respondent in appeal, had to prove to satisfy the require- 
ments under section 5 (1) (c) of Madras Act VI of 1949 was (1) his wife had deser- 
ted him ; (ii) the desertion was without just cause ; and (iii) the desertion was for a 
period of more than three years computed back from 4th October, 1951, on which 
date he presented his petition. The burden to prove each of these items lay on him, 
and whether he discharged that burden is the question for consideration. 


In Pardy v. Pardy1 Greene, M.R., laid down: 
“The word “desertion” may describe an act, or it may describe a state. For the act of desertion 


his wife for a business voyage may nevertheless become guilty of desertion without the necessity of 
a previous return. All that is required to establish desertion in such a case is the presence of a super- 
vening antmus deserendi (a matter to be inferred from the words and conduct of the deserting spouse), 
a continuance of the de facto separation, and the absence of consent by the other spouse.” 


The petitioner’s case, which was apparently accepted by the lower Court, was 
that the appellant’s departure from his house on 1 5th July, 1948, constituted an 
act of desertion, and that thesstate of desertion which commenced that day continued 
without a break for over 3 years till 4th October, 1951. That was the position, the 
learned counsel for the petitioner, respondent in appeal, sought to maintain, because 
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there was no proof that there was any further and supervening event from which 
an animus deserendi on the part of the wife could be inferred. 


The factum of separation from 15th July, 1948 to 4th October, 1951, was admit- 
ted and was never in dispute. But that is not enough to prove desertion within 
the meaning of section 5 (1) (c) of Act VI of 1949. The petitioner had to prove 
that it was with animus deserendi that his wife left his house on 15th July, 1948. 


If the appellant had,left her husband’s house on 15th July, 1948, without the 
consent of her husband, that would of course, be a relevant factor in deciding whe- 
ther such a departure was with an intention to desert her husband, i.e., with an inten- 
tion never again to return to the conjugal fold. As pointed out by Lord Macmillan 
in Pratt v. Prati? 

“an element (which, in my view) is inherent in the conception of marital desertion—namely, 
that the desertion must be persisted in without the consent, and against the wishes, of the deserted 
spouse.” 

Though the petitioner did not allege it specifically in paragraph 3 or anywhere 
else in his petition, that it was without his consent and against his wishes that his 
wife left him, he deposed at one stage that she left his house without informing him. 
The appellant as R.W. 1 admitted when she was cross-examined that her husband 
and his father were not in the house when she left it in the company of the Zamindar 
of Chunampet. P.W. 2 herself made no reference to her son, but she swore that 
“ finally ?” when this appellant left ‘‘ she did not ask her. ” If the husband consented 
to his wife leaving the house, failure to take the permission of his mother, P.W. 2 
may be of no legal consequence. When the petitioner was finally cross-examined 
on 6th February, 1953, he deposed - 

“when she left the house I was at home. The Zamindar before then and even now frequently 
visits us. He told me at that time that he was taking my wife. I told the Zamindar to advise her 
to behave well when she comes back.” 

Whether the petitioner liked or not, the idea of his wife leaving for her parent’s 
house in the company of the Zamindar, it seems clear that it was with the consent 
of the petitioner that the Zamindar took her that day. At least it should be clear 
that the petitioner acquiesced in that departure. So, it cannot be said that the 
appellant separated herself from her husband on 15th July, 1948, against his wishes. 
It should also be clear that on 15th July, 1948, the parties, at any rate, the petitioner 
and the Zamindar, assumed that the separation would only be of temporary, though 
of undefined duration ; and it was not the case of any one that the appellant had 
any animus then of her own, independent of what her friend the Zamindar settled 
was good for her with the consent of her husband. On this evidence, it cannot 
be held that the petitioner proved that it was with the intention of deserting him 
i.e., with the animus deserend:, that his wife left his house on 15th July, 1948. At that 
time it was assumed by every one that she should return when she recovered her 
mental equanimity and with the benefit of the advice that she should conduct 
herself better in her husband’s house. Either of the elements, failure to prove that 
her departure from the house was against the wishes of the husband, and failure 
to prove that when she left the house on 15th July, 1948, she had no idea of ever. . 
again returning to her husband, should suffice to show that at its commencement 
on 15th July, 1948, the separation did not amount in law to desertion. 


The petitioner did not plead or prove specifically that at any time subsequent 
to 15th July, 1948, the appellant developed the animus deserendi. In fact, however 
the separation which was consensual at its commencement, continued. As pointed 
out by Greene, M.R., in Pardy v. Pardy* at page 783 the elements necessary to prove 
that such a separation did constitute in law desertion were (i) presence of a super- 
vening animus deserendt ; (ii) a continuance of the de facto*separation ; and (iii) the 
absence of consent to that separation by the husband. The second of these three 
items alone was proved in this case. j 
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No doubt as pointed out by Lord Romer in Prati v. Pratt! at page 442 the hus- 
band was under no legal obligation to take any steps to induce his wife to return. In 
paragraph 3 of his petition, as I have already pointed out, the petitioner averred, 

t several attempts were made to get the respondent to the petitioner’s house, 
but all attempts had failed. Examined as P.W. 1 the petitioner deposed : 

“After that she never cume to my house nor wrote to me. I sent word through Zamindar ask- 
ing her to come back but she did not come.” 
He, however, added 

“Before the petition was filed I did not send for her nor she expressed her desire to come back.” 
The petitioner, however, was not consistent. When he was cross-examined later 
he stated : 

“I did not ask the Zamindar to fetch her because her brain was affected.” 
P.W.-2 no doubt said 

“On the other hand, I used to ask the Zamindar to get her. He told me that his intervention 
could be of no use in the matter.” 
But there was no evidence to show that the Zamindar ever asked the appellant 
to return to her husband and that she refused. On this evidence, the only reasonable - 
conclusion seems to be that the petitioner failed to prove the truth of what he had 
alleged in paragraph 3 of his petition. The appellant as R.W.1, po doubt, admitted 
when she was examined. 

“I told my father that I was willing to go back. He did not write to my husband. They were 
willing to take me, but I wanted my husband to come and fetch me.” 
To be used against her, the admission will have to be taken as a wholes only a 
portion thereof “ they (i.¢., her husband’s people) were willing to take her” cannot be 
used against the appellant as proof that despite her husband’s invitation she refused 
to return to him. ‘The petitioner, as I have pointed out earlier, was not bound in 
law to ask or invite his wife to end the separation and return to his heuse. That he 
did ask her what he pleaded, that he failed to prove. That, of course, in no way 
affected the legal obligation of consortium which the wife had to discharge. If the 
failure to discharge that obligation to her husband was with the animus deserendi only 
then would it constitute desertion ; the existence of sucb an intention has to be 
inferred from the circumstances proved in the case. 


The appellant in her turn pleaded that the steps she took to end the separation 
were frustrated by her husband. The learned District Judge disbelieved her uncor- 
roborated testimony, that she wrote twice during that period asking him to let her 
return to him and I see no reason to differ from the learned District Judge on this 
point. The apellant made no attempt to back by any evidence of her own either 
of her pleas in paragraph 13 of her statement, that her sister’s husband spoke to the 
petitioner, and that the petitioner then agreed to take his wife back. But when the 
petitioner was cross-examined he admitted : 

“We are on good talking terms. He (her elder sister’s husband) wanted to talk to me about 

this matter 2 or 3 months re the petition. I replied that I was not prepared to talk to him about 
it.” 
That it was at the instance of the appellant that her sister’s husband approached 
the petitioner was not specifically proved. Neither the appellant’s sister’s husband 
nor the Zamindar of Chunampet, who could have given useful evidence, was exa- 
mined. 

Possibly attempts were made by persons interested”in both the parties to end 
their separation and bring them together again without either the appellant or the 

etitioner taking the initiative. Despite the legal rights and obligations of married 
life being theirs, they appear to have been pawns in a quarrel between the two 
families. Each family apparently stood on its dignity or was influenced by what 
it considered, constituted social proprieties. ‘The wife wanted her husband to take 
her back ; the husband wanted the offer to return to be made by his father-in-law. 
There was, however, no acceptable evidence to prove that either the petitioner or 
his wife took any steps themselves to end the separation. 
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The evidence on record showed that the separation between the appellant and 
her husband was consensual at its commencement. There was no real evidence 
to prove that its continuance was against the wishes of the petitioner the spouse 
that complained of desertion. 


When the petitioner failed to prove that either the factum of his wife leaving 
his house on 15th July, 1948 or the continued separation thereafter amounted in 
law to desertion, the other questions, whether there was desertion for‘a period of 
over three years and whether that desertion was without just cause, cannot arise. It 
is not separation for over three years or absence of a just cause for such a separation 
that is relevant ; those facts have to be correlated to prove desertion ; and the mere 
separation which was all that was proved in this case did not amount to desertion. 


In the absence of proof of desertion, the petitioner is not entitled to the relief 
he sought. The appeal is allowed. The order of the lower Court is set aside 
and the petition will stand dismissed with costs of the appellant in both the Courts. 


R.M. Appeal allowed. 


IN THE HIGH COURT OF JUDICATURE AT MADRAS. 


Present :—Mr. Justice PANCHAPAKESA AYYAR AND Mr. JusTicE BASHEER 
AHMED SAYEED. 

Jamaludin .. Prisoner* (Accused). 

Penal Code (XLV of 1860) sections 302 and 304—Applicability—A distant cousin who was looking after 
the affairs of a woman catching her in the act o sexual intercourse with a stranger—If has the right to kil her ` 
and claim to be convicted under section 304, Indian Penal Code. 6 

Though there are rulings to the effect that when a wife or mother or married sister, living under 
the protection of the husband or son or brother, is caught in the act of having sexual intercourse with 
a stranger, the killing of that stranger before there is time to get over the sudden anger would be only 
an offence under section 304, Indian Penal Code, it cannot be said that a mere first cousin, not being 
her guardian or custodian who was looking after the affairs of a woman coer an in the act of 
sexual intercourse with a stranger, would have a similar right to kill her and claim to be convicted 
under section 304, Indian Penal Code. 

Trial referred by the Court of Session of the Tiruneveli Division for confirma- 
tion of the sentence of death passed upon the said prisoner in Case No. 96 of the 
Calender for 1954 on 2nd November, 1954 and appeal by the prisoner against the 
sentence of death and one year simple imprisonment passed upon him in the said 
cases. 


V. L. Ethiraj for A. S. Sivakaminathan and M. Narayanamurthi for the Accused. . 
The Public Prosector (V. T. Rangaswami Aiyangar) for the State. 


The Judgment of the Court was delivered by 


Panchapakesa Ayyar, F —Jamaludin, the accused in Sessions Case No. 96 of 
1954.0n the file of the Sessions Judge of Tirunelveli, has been convicted under section 
302, Indian Penal Code and sentenced to death. He has also been convicted under 
section 309, Indian Penal Code, for attempting to commit suicide, immediately 
after the murder, and sentenced to simple imprisonment for one year. The pro- 
secution case was very simple. The accused, Jamaludin, aged 28, was looking 
after the affairs of his first cousin, the deceased, Kairunnisa, aged 22, for some five 
years before the occurrence, as her parents were dead, and her husband and brother 
were in Ceylon. He was not her guardian ; nor was she living under his protec- 
tion. He was merely her friend and helper, looking after her affairs. ‘There was a 
rumour that the deceased, Kairunnisa was living a loose life. On the evening of 
25th March, 1954, at about 5-30 P.M., P.Ws. 1 and 2, hysband and wife, saw, from 
a neighbouring shop, the accused entering the, house of the deceased, and shortly, 
afterwards, they heard the deceased’s death cries. «They rushed to the deceased’s 
house, along with some others, and found the deceased and the accused lying there 








* Referred Trial No. 128 of 1954 and Cr. A, No. 70 of 1954- È poth January, 1955, 
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with bleeding injuries on their abdomens. The deceased’s intestines had come 
out through the wound on her abdomen. The village munsif, P.W. 5, went to 
the spot at 6-30 p.m. having been taken there by P.W. 4, the talayari, who had 
heard about the crime. He recorded the dying declarations of both the deceased 
and the accused. ‘They are Exhibits P-1 and P-2 respectively. In Exhibit P-1, 
the deceased stated that the accused had got into her house at 5-30 p.m. that day, 
tied her eys'and hands, and stabbed her in the stomach inflicting the fatal injuries, 
and that she did not know the reason for his stabbing her. In Exhibit P-2 the 
accused stated that, at 5-30 p.m. that day, he went to the house of the deceased 
and found the deceased and some man actually having sexual] intercourse ; that, 
on seeing him, the man, who was having sexual intercourse with the deceased, got 
up and ran away through the back-door ; that, unable to. control his anger, the 
accused stabbed his cousin Kairunnisa with a knife in her stomach, after tying her 
eyes and hands ; and that, thereafter, he stabbed himself also in the stomach with 
the very same knife. He stuck to this statement throughout. The learned ` 
Sessions Judge held that even if the accussed’s story of the sexual intercourse of 
the deceased with the stranger were true, the offence would only be one under | 
section 302, Indian Penal Code and that there was no extenuating circumstance 
even to reduce the sentence to one of transportation for life. So he convicted and 
sentenced the accused as stated above. 


We have perused the entire records, and heard Mr. Ethiraj, for the appellant, 
and the learned Public Prosecutor contra. Mr. Ethiraj urged that there could be 
no doubt whatever that the story of the appellant, that he saw the deceased having 
, sexual intercourse with a stranger when he entered her house at 5-30 p.m. that day 
and that he stabbed her in his uncontrollable anger, must be true, as one Pakkirisa, 
a valiant beggar, had been found singing in the street that day, as on previous occa- 
sions, and had suddenly vanished, and left no trace behind, the police being unable 
to trace him, and that this Pakkirisa must have been the stranger who was having 
sexual intercourse with the deceased then, as stated by the appellant later on in his 
statement in the Sessions Court. The learned Public Prosecutor was not able to 
meet this contention. But he contended that, even so, the cunviction, of the 
lower Court under section 302, Indiar Penal Code, was correct. We agree. Though 
there are rulings to the effect that when a wife or mother or married sister, living 
under the protection of the husband or son or brother, is caught in the act of having 
sexual intercourse with a stranger, the killing of that stranger before there is time 
to get over the sudden anger would be only an offence under section 304, Indian 
Penal Code, there is no ruling that a person, like the appellant, not being the 
guardian or custodian of a woman like the deceased, a mere first cousin, would have a 
similar right to kill her and claim to be convicted only under section 304, Indian 
Penal Code. We consider that the ruling referred to above should not be extended 
to first cousins, second cousins and others, especially when they are also not in the 
custody or protection of the individual killing them. So, as the injuries inflicted 
by the accused on the deceased were necessarily fatal, and with a deadly weapon, 
we confirm the conviction of the appellant under section 302, Indian Penal Code, 
but in the circumstances, reduce the sentence for this offence to transportation for 
life, ‘The conviction and sentence under section 309, Indian Penal Code, are con- 
ETA That sentence will run concurrently with the sentence of transportation 
or life. 


K.S, Sentence reduced, 
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IN THE HIGH COURT OF JUDICATURE AT MADRAS. 
PRESENT :—MR. Justice RAMASWAMI. 
Angamuthu, Jn te .. , Petitioner*. 

Madras Prohibition Act (X of 1937), section 4 (1) (j)—Gonsumption of alcohol—Burden of proof—Whea 
shifts—Clinical and chemical tests—Smell of alcohol—if sufficient of—Nature of medical examination 
to be conducted—Clinical tests—Other facts like certain ailments—When relevant. 

Under section 4 (1) (y) of the Madras Prohibition Act consumption of liquor is a violation of the 
law and 1s a crimmal offence. The burden of proving that a person has consumed liquor is on the 
prosecution. That a person was smelling of alchohol is compatible both with his innocence as well 
as his guilt and it is the duty of the prosecution to prove that the alcohol of which he was smelling was 
such that it came within the category of prohibited drinks. The accused is not normally under a 
duty to prove that what he has consumed 1s one that could be consumed without a permit. ; 

[Clinical and chemical tests adopted for investigation of cases of consumption of intoxicant 
discussed. | ; 

In regard to consumption of liquor the only practicable method in this country now open to 
the prosecuting agency 1s to find out whether a subject’s breath smells of alcohol and taking 
into consideration that the smell of alcohol might be simulated by consumption of other 
articles like old sugar, the doctor should not be content with noting that the accused smells 
of liquor but also note whether the unmistakable characteristic odour is that of arrack or toddy 
or other distinctive grain alcohol. It will only be fair to the accused, if the doctor considers that his 
breath is smelling of alcohol, to give him an opportunity to explain whether it was due to his having 
taken any medicated permissible preparation containing alcohol like artshta or asava. The informa- 
tion given by the accused must be considered with an open mind by the doctor and he should make a 
a note of the fact in the certificate whether he considered that explanation plausible or not.“ 

The clinical tests are attacked in our Courts in two ways. First of all, the symptoms of intoxica- 
tion are sought to be explained away. The second line of defence advanced is that these symptoms 
are also to be found in certain peculiar and rare cases like epilepsy, intra-cranial haemorrhage, 
toxaemic coma of diabetic uraemia. But in advancing this argument it is overlooked that these are 

„conditions which are always within the special knowledge of the offenders and it is for them to 
show that far from being they were only sick of these diseases. To state that on account of 
these rare conditions one must completely brush aside these common symptoms associated with the 
consumption of liquor, appears to be thoroughly fantastic. 

The accused may raise these defences at any stage of the proceedings and as the Court is concer- 
ned with what happened, the accused must not be prejudiced by his failure to put forward at an 
earlier stage his true and best defence. Secondly, when an ignorant or ill-defenced person is being 
tried it 1s open to the Court and indeed it is proper to examine witnesses in order to see whether it 
discloses facts which would take the accused’s acts outside the culpabuity created by statute or whether 
such facts can be reasonably inferred from the evidence ; and thirdly, even though the evidence which 
may be let in by the accused may not be sufficient to prove the plea put forward by him, if the evidence 
adduced taken along with the consideration of the other evidence create a reasonable doubt in the 
mind of the Court as to whether the accused person is or is not likely to have committed the offence, 
the benefit of that doubt must be given to the accused. But the Court cannot speculate on possibilities. 
There must be some basis found for the plea in the evidence. 


Petition under sections 435 and 439 of the Code of Criminal Procedure, 1898, 
praying that the High Court will be pleased to revise the order of the Court of the 
Joint Magistrate of Pudukottai, dated 27th August, 1954 and made in Criminal 
Appeal No. 72 of 1954 (C.C. No. 299 of 1954 on the file of the Town Sub- 
Magistrate, Pudukottai). 

Srivatsamani for T. R. Ramachandran for Petitioner. 

The Public Prosecutor (V. T. Rangaswami Atyangar) on behalf of the State. 

The Court made the following 

Orver.—This is a Criminal Revision Case filed against the judgment of the 
learned Joint Magistrate of Pudukottai confirming the conviction and sentence of 
rigorous imprisonment for two months, under section 4 (1) (J) of the Madras 
Prohibition Act, by the Town Sub-Magistrate, Pudukottai. 

The facts are, the accused Angamuthu, a resident of Sathanathapuram, Pudu- 
kottai, was found at 6-30 P.M. on 13th May, 1954, at Pudukottai South Fourth 
Street, to have consumed arrack. Therefore he was sent before the Civil 
Assistant Surgeon, Pudukottai General Hospital? and was examined at 
7-15 PM. The doctor found that the accused had, consumed alcohol 
but he was carrying on liquor like a gentleman and was not exhibiting 
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any symptons of drunkenness like- unsteady gait or incoherent speech or 
dilated pupils and reddened eyes. Therefore he gave the certificate that 
the accused had consumed alcohol but was not under its influence. It 
is significant that this accused has not told the doctor that he had taken any 
medicinal preparation containing alcohol. On being put up for an offence under 
section 4 (1) (J) of the Madras Prohibition Act before the Town Sub-Magistrate, 
the accused pleaded at the outset that he was not guilty and stated that he did not 
consume liquor. Then after the prosecution case was over and apparently bearing 
in mind the various rulings of the High Court and the Supreme Court, the following 
defence was evolved by him. This accused examined a lorry driver of Pudukottai 
who testified that two months prior to 15th July 1954 at Chitra Lorry Office he 
saw the accused at about 4 p.m. and that the accused then complained to him of 
stomach-ache and witness purchased a medicine ‘ Vimco’ from the medical shop 
and that the accused drank it and was lying in the office and that about 6 p.m. a 
Police Constable took the accused to the Police Station. The learned Sub-Magis- 
trate holding that the prosecution had established its case beyond reasonable doubt 
and that the version put forward by the accused was false convicted the accused 
and sentenced him as stated above. On appeal the conviction and sentence were 
confirmed. Hence this Revision Case. 


‘The short point for determination in this Revision Case is whether the prosecu- 
tion has affirmatively and satisfactorily proved their case because it is a fundamental 
principle of our criminal jurisprudence that it is for the prose.ution to establish 
the guilt of the accused and not for the accused to establish hi, innocence. 


The law on this point is clearly stated by Dunkley, J., in Emperor v. Damapala}. 


“The burden of establishing a case remains throughout the trial where it was originally placed, 
it never shifts. The burden of evidence may shift constantly as evidence is introduced by one side 
or the other. . . . .It is a fundamental principle that in a criminal trial the burden of proof lies upon 
the prosecution to establish the charge against the accused beyond all reasonable doubt. But it would 
clearly be an impossible task on the prosecution if the prosecution were required to anticipate every 
possible defence of the accused and to establish that each such defence could not be made out and 
of this task the prosecution is relieved by the provisions of section 105 and its closely allied section 
106. Section 105 enacts that the burden of proving the existence of circumstances bringing the case 
within any general or special exception in the Inidan Penal Code shall lie upon the accused, and 
the Court shall presume the absence of such circumstances, In this case the phrase ‘burden of proof’ 
is clearly used in its second sense, namely, the duty of introducing evidence. The major burden, 
that of establishing on the whole case, the guil. of the accused beyond reasonable doubt never shifts 
from the prosecution. ‘The duty of the accused under section 105 is to introduce such evidence as 
wil el ee the presumption of the absence of circumstances bringing the case within an exception 
and will suffice to satisfy the Court that such circumstances may have existed. The burden of the 
issue as to the non-existence of such circumstances is then shifted to the prosecution which bas still to 
discharge the major burden of proving on the whole case the guilt of the accused beyond reasonable 
doubt. .... Where it appears from the evidence for the prosecution that there are reasonable 

unds for holding that the case fell within an exception, the presumption enacted in the last 
ine of section 105, does not arise at all” 


That the law in England is not different is clear from the judgment of Sankey, 
L.C., in Woolmington v. Director of Public Prosecutions*, considered and explained in 
Mangent v. Director of Public Prosecutions®, The learned Lord Chancellor said : 


“Just as there is evidence on behalf of the prosecution so there may be evidence on behalf of the 
prisoner which may cause a doubt as to his guilt. In either case he is entitled to the benefit of the 
doubt. But while the prosecution must prove the guilt of the prisoner, there is no such burden laid 
down on the prisoner to prove his innocence and it is sufficient for him to raise a doubt as to his guilt ; 
he is not bound to sa the jury of his innocence.......... 


Throughout the web of the English Criminal Law one golden thread is always to be seen, that 
it is the duty of the prosecution to prove the prisoner’s guilt subject to what I have already said to 
the defence of insanity and sila to any statutory exception. If, at the end of and on the whole 
of the case, there is a reasonable doubt, created by the evidence given by either the prosecution or the 

isoner, as to whether the prisoner killed the decased with a malicious intention, the prosecution 

not made out the case and the prisoner is entitled to an acquittal. No matter what the charge 

or where the trial, the prmciple that the prosecution must prove the guilt of the prisoner is part of the 
common Law of England and no attempt to whittle it down can be entertained 
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These principles were recently considered with reference to the Bombay Pro- 
hibition Act by the Supreme Court in Behram K. hurshed Pesikakav. The State of Bombay'. 
The facts of this case were: B. K. Pesikaka who was at the time of his arrest 
on 29th May, 1951, the Officiating Regional Transport Officer, Bombay, was charg- 
ed with the offence of rash and negligent driving while in a state of intoxication and 
tried under section 338, Indian Penal Code and section 66 (b) of the Bombay Prohi- 
bition Act. The Presidency Magistrate who tried him acquitted him. With regard 
to the offence under section 66 (b) of the Bombay Prohibition Act it was observed that 
there were certain medical preparations which were allowed to be used by law and 
there was no satisfactory evidence showing that the accused had not consumed 
those tonics but only liquor for which he ought to have a permit. On the appeal 
preferred by the State of Bombay, the High Court confirmed the acquittal in regard 
to the charge under section 338, Indian Penal Code, but reversed the order acquitting 
the accused under section 66 (b) of the Bombay Prohibition Act. In this the Bom- 
bay High Court followed their earlier Bench decision in Rangrao Bala Mane v. Stats? 
that once it is proved by the prosecution that a person has drunk or consumed with- 
out a permit, it is for that person to show that the liquor drunk by him was not prohi- 
bited liquor but was alcohol or liquor which he 1s permitted by law to take, namely, 
medicated alcohol and that the prosecution is not to discharge the burden of the accu- 
sed and if in answer to a charge of drinking liquor without a permit the accused suggests 
that the liquor which was drurk by him was not liquor in a prohibited form or was 
alcohol in a medicated form he must show it. Thereafter B.K. Pesikaka came in appeal 
to the Supreme Court by way f special leave granted under Article 136 of the Con- 
stitution. The Division Bencl.iof the Supreme Court consisting of three Judges, Bhag- 
wati, Jagannatha Das and Venkatarama Ayyar, JJ., delivered separate judgments, 
Bhagwati, J., holding that the appeal should be allowed and the conviction and 
sentence passed upon the appellant by the High Court should be quashed and Jagan- 
natha Das and Venkatarama Ayyar, JJ., holding that the conviction of the appellant 
under section 66 (b) of the Bombay Prohibition Act was correct and that the sentence 

`of imprisonment awarded be reduced to the period already undergone. The Divi- 
sion Bench of the Supreme Court accepted a review application made by B. K. 
Pesikaka and referred the matter to the Constitution Bench and the majority judg- 
ment was delivered by the learned Chief Justice with whom B. K. Mukherjea, Vivian 
Bose and Gulam Hassan, JJ., concurred and S.R. Das, J., dissented. The léarned 
Chief Justice who delivered the majority judgment on the reference held that the 
effect of the Court’s decision in the Bombay Prohibition case declaring section 1g (b 
of the Act partially void, in the case of a citizen prosecuted under section 66 2 
for committing a breach of the provisions of the section after the coming into force 
of the Constitution, was to render a part of section 13 Wee the Bombay Prohibition 
Act inoperative, ineffectual and thus unenforceable. is Lordship observed that 
the part of the section which had been declared void had no legal force so far as 
the citizens were concerned, as it could not be recognised as valid law for determining 
the right of the citizens and that as a consequence in a prosecution against a citizen 
of India under section 13 (b), the offence of contravention of the section would only 
be proved if it was epic that he had used or consumed liquor or an intoxicant, 
which was prohibited by that part of the section which had been declared valid 
and enforceable and without reference to its unenforceable part. The learned 
Chief Justice remarked that in a Criminal Case unless the prosecution proved a 
contravention of a provision that was legally enforceable and valid, it could not 
succeed and that no onus was cast on the accused to prove that this case fell under 
that part of the section which had been held unenforceable. “The High Court 
was in error” the learned Chief Justice observed “in placing the onus on the 
accused to prove that he had consumed alcohol that could be consumed without 
a permit merely on proof that he was smelling of alcohol. In our judgment that 
was hot the correct approach to the question.” ‘The learned Chief Justice further 
observed that the bare circumstance that a citizen accused of an offence under 
so a a ES ED RIO tern peer TE 
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-section 66 (b) was smelling of alcohol was compatible both with his innocence as 

. well as his guilt, that it was a neutral circumstance and that that being so, it was 
the duty of the prosecution to prove that the alcohol of which he was smelling was 
such that it came within the category of prohibited alcohol. After examining in 
detail the decision of the Supreme Court in the Bombay Prohibition Case and the 
interpretation placed on Article 13 (1) of the Constitution, the learned Chief Justice 
observed that it was difficult to treat what had been declared void in that case as 
an exception to section 13 (b) of the Act and apply the rule enunciated in section 
105 of the Evidence Act and that. the only correct approach to the subject was to 
ignore the part of the section declared void by the Court and see if the prosecution 
had succeeded in bringing the offence home to the accused on that part of the section 
‘which remained good law. i 

Coupled with these principles we must bear in mind the tests employed by 
‘the investigating agencies to detect (a) consuming of liquor ; (b) intoxication ; in 
- order to find out whether on the facts of the instant case the prosecution has affirma- 
-tively and satisfactorily brought home the offence to the accused. 

The Madras Prohibition Act under section 4 (j) makes the consumption 

of liquor a violation of the liquor laws and criminal offence under this section and 
‘makes persons found in a state of intoxication in any public place and persons other 
‘than those permitted to consume any liquor who are uad in a state of intoxication 
in any private place punishable under section 4-A of the Act. 

When a person consumes alcohol, part of it is burned by the body and sup- 
-plies heat and energy just as does any sher food. The rest is carried by the blood 
-stream to the brain and nervous system where its effect is similar in many ways to 

the hypnotics. The most rapid absorption is from the stomach and the small intes- 
tines. In fasting subjects it has been estimated that about 60 per cent. of the alcohol 
-ingested is absorbed in one hour, over go per cent. in 14 hours and 95 per cent. in 
two hours, complete absorption taking place within 24 hours. This rate of absorp- 
tion. is modified by many factors including tHe presence of food in the stomach, the 
-condition of the stomach wall and the exhibition of certain drugs. In an individual 
.habituated to alcohol, absorption may be more rapid than in a normal person. The 
-drug is rapidly diffused after the absorption and passes to all the organs and tissues 
except the bone and fatty tissue. As the concentration in the blood increases, the 
concentration in the tissue rises proportionately. In the brain and the-spinal cord 
‘and cerebrospinal fluid the rise in concentration is slowér and more persistent than 
in the blood. It is the effect of alcohol on the brain and the spinal cord when it is 
absorbed from the stomach and the intestinal tract into the blood stream from where 
‘it is carried to the brain that causes drunkenness. The degree of intoxication is 
in direct proportion to the concentration of alcohol in the brain. The absorbed 
alcohol then gets oxidised to carbon-di-oxide and water slowly within the body. It 
has been estimated that the maximum amount, which can metabolised in one 
hour is about 12 grams equivalent to half a glass of whisky. The ability to deal 
with alcohol depends upon the power of oxidisation of the alcohol by the tissues. 
‘It would seem that the average rate of metabolism is probably 6 to 10 millilitres 
-of alcohol per hour. Renal and hepatic insufficiency may influence adversely the 
metabolism of the drug. The rate of destruction of the alcohol is constant and is 
independent of the concentration in the blood and tissues. Alcohol is excreted in 
the urine, sweat, milk, saliva and. expired air. The ordinary person eliminates 
-alcohol quite. rapidly and regardless of the amount consumed none remains in the 
‘living ‘body after 24 hours. Following death concentration of alcohol in the 
body does not change appreciably for 24 to 48 hours. But after decay and putre- 
faction set on tests become inaccurate due to substances produced by tissue decay. 
From the medico-legal point of view the concentration in the blood and urine is of 
special importance as givifig information from which the minimum amount of 
alcohol consumption,can be estimated. The amount excreted in the urine and 
‘expired air is not more than ten per cent. of the total ingested. 

-- - The symptomatology of the consumption of alcohol and alcoholic intoxi- 
cation is set out in Snyder’s Homicide Investigation, (an American publication), 


Revised and Enlarged Sixth Printing, at pages 271-272, as follows : 
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“Inasmuch as we are particularly interested in the effect of alcahol upon human behaviour, it is 
ampossible to appreciate this action without a basic knowledge of the two important factors governing 
behaviour. It might be said that normal behaviour consists of a balance between two opposing 
forces : one, the mental impulses which are a part of a person’s basic personality ; the other, the 
‘opposing force known as the inhibitions which regulate, direct and keep the impulses in check. 


The impulses are a part of a person’s inherited characteristics. He is born with them and cannot 
be detached from them, Pre-historic man lived almost entirely by his impulses. He ate when he was 
hungry, he slept when he was tired and was subject to no outside control whatever. As man developed, 
expediency forced him to associate with others and live in communities for the purpose of protection, 
‘ease in collecting food, his education and his general social welfare. Obviously if the impulses of 
‘every person remaind unchecked, there would be contrnuous conflict. Consequently, rules and regula- 
tions have had to be imposed for the common good of all persons. However, while one is born with 
‘no inhibitions, they are gradually developed by family discipline, rules of etiquette, appreciation of 
the rights of others, and a submission to the dictates of law and order. ‘These being entirely the product 
‘of one’s training from the time of his birth, consequently they are not nearly so firmly attached to 
-him as are the basic impulses with which he is born. 


Keeping in mind that the chief effect of alcohol is to slow down and depress the nervous system, 
what happens when a person takes a few drinks? The alcohol is absorbed from the stomach and 
intestine into the blood stream where it is carried to ce ee of the body, including the brain and 
-nervous system. Here the alcohol exerts its depressing influence. The first part of behaviour mecha- 
nism to be affected is that which is least firmly attached, namely, the inhibitions. As these are slowed 
down and eventually almost disappear the impulses are left without restraint. Consequently, the 
first signs of alcoholic intoxication may be undue famuliarity, the telling of a story which is out of 
place, or some other action which indicates that the sense of good manners and the observances of 

roper behaviour is gone. In this condition the person affected feels the freedom from restraint. He 
eee his worries and cares, and interprets this reaction as stimulation, whereas in fact it is the mani- 
festation of depression. 

Fos muscular reactions are definetly slowed and while he feels in tip-top condition to drive an 
automobile or to do anything else requiring co-ordination of muscular movements, he is actually not 
nearly as accurate as he was before he took the drinks. After taking a little more alcohol, his inhib- 
tions will be wi out completely and he is well on the way to being intoxicated in the or 
sense of the word. Some people in this condition are joyful and friendly, others are surly and bellige- 
rent, while others may be deeply depressed and indulge in a ‘crying jag’. It is true that when a 
person is in the stage of intoxication his fundamental personality is unmasked. 

The old Roman saying in vino veritas, which means “in wine there is truth” has a high degree 
of ac . In other words, the real personality of an individual will often be revealed when he is 
e After a person has taken more alcohol, his impulses likewise become seriously affected, 
muscular co-ordination is decreased, he is unsteady on his feet. He drops articles, and his speech 18 
indistinct. When more alcohol is consumed, he finally becomes drowsy to the point where he finally 
falls asleep. This fact fortunately saves many lives, because if he consumed more alcohol the concen- 


tration would finally get up’ to the point, as it sometimes does where the respiratory centre in the 
‘brain is affected and death ts.” 


The diagnosis of consumption of liquor and alcoholic intoxication can be 
made either (a) on clinical grounds and or (b) chemical analysis. In the case of 
consumption of liquor unaccompanied by symptoms of intoxication owing to the 
subject consuming moderate quantity of liquor which he can bear without developing 
toxic effects from the clinical point of view the outstanding sympton is the odour of 
the breath. The alcoholic breath is peculiar, distinctive and cannot be disguised 
completely even if a deodorant is sometimes used as for example peppermint. To 

uote from ‘Taylor’s “Principles and Practice of Medical Jurisprudence,” Tenth 
ition, Volume II, page 541 : l 

“For o whether or not a person has consumed alcoholic liquor there is no test of such 
ready application and practical value as smell. ‘The smell of alcoholic liquor in the breath or vomit- 
ted matter if any is a sign of the consumption of alcohol”. 

The chemical examination of the blood and the urine of the subject and the 
methods of such chemical examination are described in the folldwing standard text- 
books (Indian) Lyon’s “Medical Jurisprudence for India” Tenth Edition (1953) 
Thacker Spink and Co., Calcutta by Lt. Col. Greval page 714-715, Mody’s “Medical 
Jurisprudence and Toxicology” ‘Tenth Edition (1952) (N. M. Tripathe & Co.) page 
608 ; Glaister “Medical Jurisprudence and Toxicology” Niath Edition (1953) page 632 
and following ; Ralph F. Turnel “ Forensic Science and Lakoratory Technics ” 
(Charles G. Thomas, Publisher, Springfield Illinois, U.3.A.). It can be shown by such 
examination that the individual has consumed alcohol very recently and that a certain 
minimum amount of alcohol has been consumed. But the limitations of both should 
be borne in mind. In the case of clinical symptom vig., smell of alcohol unaccom- 

60 
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anied by any other confirmatory symbol, owing to the absence of intoxication, the 
ollowing remarks of the standard writers on medical jurisprudence may bé borne 
in mind. The standard Indian text-books are (1) Lyon’s “ Medical Jurisprudence 
for India”, 1oth Edition (1953) by Lt.Col. Greval, I.M.S.; (2) Mody’s “ Medical : 
Jurisprudence and Toxicology ”, roth Edition (1952) published by Tripathe & Co. ; 
3 Kamath’s “ Medical Jurisprudence”, 5th Edition (1948), M.L.J. publication and 

4) Taylor, ‘ Principles and Practice of Medical Jurisprudence ” toth Edition (1948) 
(J. A. Chirchill, Ltd., 104 Gloucester Place W. 1) Volume II with a chapter on medi- 
cal jurisprudence in India. Lyon’s ‘‘ Medical Jurisprudence” does not deal with this 
aspect because it proceeds on the assumption that indulgence in alcohol is not for- 
bidden by law and that it only requires that a person shall not indulge to such an 
extent as to render himself a source of danger or of annoyance to others and that 
in the privacy in his own home he may drink himself to comatose without infringing 
the law. Mody considers an aggressive odour of alcohol in the breath as one of the 
characteristic and unmistakeable symptons of ingestion of alcohol. Kamath does 
not deal with this aspect of the case. Taylor has already been cited and the following 
cautions mentioned in this connection in this classic may be borne in mind : “A fac- 
tor which must be borne in mind in regard to the smell of alcoholic liquor in the 
breath is that the intensity of the smell varies according to the nature of the liquon 
that has been consumed and to the time that has elapsed since its consumption. If 
there is no smell of alcoholic liquor in the breath of a person within a reasonable 
time after his arrest, it is improbable that he has recently consumed alcohol. and 
search would be made for some other cause of condition concerning which an accu- 
sation has been made against him. Keenness of the smell varies in different persons 
who may be applying this test”. In Glaister’s ‘‘ Medical Jurisprudence ae Toxi- 
cology ” gth Edition at page 626 we find the following : 

‘The breath in most cases will smell of alcohol and it should be noted whether the odour is that 
of fresh or stale alcohol. Generally speaking it is not possible to state with certainty the nature of the 
alcohol taken as judged by the odour of the breath. The deodorant is sometimes used, e.g., peppermint 
but is not usually completely effective.” 

Snyder in his “ Homicide Investigation ” at page 272, states : 

“Reliance on the smell of liquor on the breath is full of pitfalls, due to the fact that cheap wme 
and beer generally produce a much more offensive breath than liquor of much higher alcoholic con- 
tent.” 
There is no denying, however, that the unmistakable alcoholic breath is an 
indubitable symptom that alcohol has been consumed. 


This can also be effectively established as already mentioned by the exami- 
nation of the blood and the urine and the breath. In the case of urine it has been 
ascertained that alcohol appears in the urine within half an hour of ingestion. But 
in the case of more consumption of liquor, analysis is only of significance when alcohol 
is present in high concentration and at this stage the diagnosis is obvious without 
the aid of chemistry (Kamath ibid p. 313). It is also difficult to undertake this 
chemical test because to be a legitimate and conclusive test the urine of the subject 
must without any delay be drawn and bottled up and sent to the laboratory without 
any delay and tested there promptly. Otherwise there might be either no reaction 
in the case of stale urine or owing to fermentation we may get a wrong reaction 
unfair to the subject. I need not point out also that in our country such qualita- 
tive and quantitative analysis can be made only in Headquarter hospitals and not 
in the dispensaries which are poorly equipped and presided over by men not trained 
in such chemical analysis. 


The blood test presents greater difficulties because it is not possible in this 
country to get a specimen of a person’s blood without great difficulty for 4 to 5 cubic 
centimetres of blood will have to be removed from the veins in the arm. This can 
only be done by a gualified doctor under careful conditions to prevent eae and: 
after satisfying himself that su¢h drawal of blood would not in any way be detrimen- 
tal to the pathological symptoms present in the subject. This blood so carefully 
drawn will have to be carefully bottled up and sent to the laboratory either at dis- 
trict headquarters or to the Chemical Examiner’s Office without any delay. Other- 
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wise’ disintegrations or fermentations which might result would completely nullify 
any chemical analysis. In this connection it has also to be borne in mind that in 
as much as the Constitution of India has provided by an article that no person shall 
be compelled to incriminate himself, a person may, until the point is decided by 
the Supreme Court, legitimately refuse to part with his urine or blood. 


Therefore in America the tests are now being carried by measuring alcohol 
of the subject in his expired breath. This test consists of having the suspected to 
blow into a small rubber balloon. This air is then passed through a mixture of 
potassium permanganate and sulphuric acid which oxidizes any alcohol which may be 
present. The amount of carbon-di-oxide evolved is determined quantitatively and 
calculations made in terms of blood alcohol concentration. It is thus possible to 
make an accurate measurement of the percentage of alcohol in the expired air and 
from that figure to easily determine the concentration of alcohol in the blood. This 
test has the advantage of avoiding the necessity of taking the suspect to a hospital 
or doctor’s office and also the advantage of knowing the result of the test at once. 
This apparatus perfected in the United States of America is popularly known as the 
Drunkometer or Alcoholometer. It is stated to be well adapted for testing persons. 
at the roadside or public places then and there or where the use of the other methods. 
is impracticable. If the Harger Drunkometer, Greenbord and Keater Alcoholo- 
meter, or Jetter and Forester perchlorate method apparatus is available the test. 
has to be performed as outlined in the directions accompanying the instrument.. 
The test of alcohol in the saliva has a high degree of accuracy but at present it is. 
not widely used as tests on the blood and the breath. These Drunkometers appear 
to be in use in the U.S.A. and also in Canada. Recently the New York police opened 
up a campaign against drunken-driving by setting up three breath-testing Drunko- 
meters at mid-town stations. The drivers who refused to blow into the Drunko- 
meter balloons had their licenses taken away. But the U.S.A. Appeal Court 
held that this was ultra vires. The further development of the use of Drunkometer- 
in the U.S.A. has to be awaited with interest. In a recent case in Canada in R v. 
Donald! evidence of the result of a test made with a Drunkometer was admitted 
apparently as corroborative of the other evidence as to the accused’s condition at 
the time of the offence. The British Medical Association does not advocate the use 
of the Drunkometers because they hold that the method of fixing arbitrary minimum. 
levels of blood alcohol on the foot of which alone Drunkometers can be used, has 
few advantages and many disadvantages and that expired air is not a good medium 
for an estimation (See page 20: “ The Recognition of toxication). 


The net result of this analysis is that in regard to the consumption of liquor 
the only practicable method in this country now open to the prosecuting agency 
is to find out whether a subject’s breath smells of alcohol and taking into considera~ 
tion that the smell of alcohol might be simulated by consumption of other articles 
like old sugar, the doctor should not only be content with noting that the accused 
smells of liquor but also note whether unmistakable characteristic odour is that of 
arrack or toddy or other distinctive grain alcohol. It will only be fair to the accused 
if the doctor considers that his breath is smelling of alcohol, to give him an oppor- 
tunity to explain whether it was due to his having taken any medicated permissible 
preparation containing alcohol like arishta or asava. The information given by the 
accused must be considered with an open mind by the doctor and he should make 
a note of the fact in the certificate whether he considers that explanation plausible 
or not. It seems to be high time that detailed instructions should be issued by the 
authorities to doctors and the police for the compilation of a really useful medical 
certificate after giving an opportunity to the accused to explain the circumstances 
appearing against him and exonerate himself then and there so that innocent men 
may not be put to the trouble and expense of vindicating themselves after a trial. 
and appeal. Thisis the British practice asset out im British Medical Association: 
pamphlet, “ The Recognition of Intoxication”. At page 11 it is mentioned : 


ea 
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“If the medical examination has been made by a doctor called by the police the aan fofmed 
should be communicated to the detained person whose reply if any should be noted. He shbuld also 
be given another opportunity to request an examination by a doctor of his own choice.” 

The usual effects of alcohol in their grosser form viz., intoxication or drun- 
kenness can, as pointed out by Glaister (ibid) page 627 commonly be dignosed even 
by the ordinary individual and naturally with precision and certainty by the trained 
doctor. The intoxication is the poisoning whether by drugs or liquor or other toxic 
substances and hence the condition of the nervous system produced by excessive 
drinking of alcohol : see the Encyclopaedia Brittanica”’ under title “‘ intoxication ”’. 
Unless otherwise satisfied by the statute in which the term is used the word ‘ intoxi- 
cation’ applies only to the excessive use of intoxicating liquors or drugs. Courts 
have frequently assayed to define the term ‘ intoxication’ or ‘ drunkenness’ and a 
variety of language has been employed in the different cases and the net result is 
the terms are scarcely susceptible of accurate definition though for all practicable 
pure the conditions being so familiar they define themselves without any trou- 

le. Likewise there appears to be no fixed rule for determining whether one is 
drunk. As a rule intoxication and drunkenness are regarded as synonymous terms ; 
but it is said that to be under the influence of liquor is not necessarily to be drunk 
or intoxicated since one may be under the influence of liquor without having his 
mental or physical powers in the least impaired which is after all the real test : see 
Ramanatha Iyer’s “Law Lexicon of British India” M.L.J. Office, under the ttle 
“ drunkenness ”. - 


For the determination as to whether an individual is drunk or intoxicated 
the report of the special committee of the British Medical Association published in 
pamphlet form “ The Recognition of Intoxication ” (1954, London) British Medical 
Association, Tavistock Square, WOC., 1 shilling, contains important and practical 
information. Among the many recommendations are :— 


“That the word ‘drunk’ should always be taken to mean that the person concerned was so much 
under the influence of alcohol as to have lost control of his faculties to such an extent as to render 
him unable to execute safely the occupation in which he was engaged at the material time. 


_ That it is desirable that a medical practitioner should base his opinion on the following consider- 
ations : 


Whether the person concerned has recently consumed alcohol. Whether the person concerned 
is so much under the influence of alcohol as to have lost control of his faculties to such an extent as to 
render him unable to execute safely the occupation on which he was engaged at the material time. 
(Under the Road ‘Traffic Act, 1930, the term used is ‘under the influence of alcohol to such an extent 
as to be incapable of having proper control of the vehicle’’.) 


Whether his state is due, wholly or partially, to a pathological condition, which causes symp- 
toms simular to those of alcoholic intoxication, irrespective of the amount of alcohol consumed. 


‘That in the absence of a pathological conditions a person is definitely under the influence of 
alcohol if there 1s a smell of alcoholic liquor in the breath, and or in the vomitted matter (if any) 
provided there is a combination of all or most of the following groups of signs or symptoms. 


A dry furred tongue, or, conversely, excessive salivation. Irregularities in behaviour, such 
as insolence, abusive language, loquacity, excitement or sullenness, and disorder of dress. 

Suffusion of the conjunctiva and reaction of the pupils. The pupils may vary from a state of 
extreme dilation to extreme contraction, and may be equal or unequal. (In the opinion of many 
police surgeons, when alcohol in toxic quantity has been consumed the pupil reflex to ordinary light 
1s absent, whereas the pepe will contract in a bright light and remain contracted for an abnormally 
long time, indicating delayed action of the pupil.) 

Loss or confusion of memory, particularly as regards recent events, and appreciation of time. 


Hesitancy and thickness in speech, and impaired articulation. Tremors and errors of co-ordina- 

tion and orientation. 
‘That there is no single test by itself which would justify a medical practitioner in deciding that the 
amount of alcohol consumed has caused a person to lose control of his faculties to such an extent as 
to render him unable to execut@ safely the occupation on which he was engaged at the material time. 
A correct conclusion can only be arrived at by the results of the consideration of a combination of 
several tests or observafions, such as : 

General demeanour. 

State of clothing. , 


Appearance of conjunctive. 
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State of the tongue. 
Smell of the breath. 
Character of speech. 
Manner of walking, turning sharply, sitting down and rising. 
Picking up a pencil or coin from the floor. 
Memory of incidents within the previous few hours, and estimation of their time intervals. 
Reaction of pupils. 
Character of breathing, especially in regard to hiccough. 
That the following are tests upon which, taken by themselves, little stress should be laid in decid- 
ing whether or not a person is under the influence of alcohol : 
Presence of tachycardia. 
Repetition of set words and phrases. 
Character of handwriting. 
Walking along a straight line. 
Failure of convergence of the eyes. 


That in ordinary circumstances any person accused of ‘drunkenness’ should be able to rely upon 
being seen by a doctor, if he so desires, within half an hour of the time at which he is charged. 


The tests usually employed may be divided into two main groups :— 
Data tending to establish the fact that alcohol has been taken. 
Smell of alcohol in breath. 

Suffusion of conjunctive. 
Flushed face. 
Tachycardia. 
Admission of having taken alcohol. 
Certain abnormal conditions of tongue and lips. 
Á Certain abnormal conditions of pupils. 
Presence of tremors. 
a i to determine whether or not the amount taken has distrubed the normal bebaviour 
ac : 


Memory tests. Accused is asked simple questions, such as date and time of day ; where he 
lives, what he was doing prior to arrest and where he now is. 


Visual tests. 
Speech test. Accused is induced to talk and his manner of talking is noted. 


Co-ordinaion tests. These include approaching and picking up a small object from the floor 
or table ; selecting a chair and sitting upon it, and getting up again ; ability to stand steady with 
heels together and eyes shut ; walking away and returning ; ‘valle along a chalk line. 

Writing tests.” 

Besides these clinical: symptoms, the examination of the blood and the 
urinary alcohol can establish that the individual has consumed alcohol very recently ; 
that there’ is present in the blood or urine a concentration of alcohol which is or is 
not consistent with a state of insobriety ; and that a certain minimum amount of 
alcohol has been consumed. It may be generally assumed that persons with 0.1 
per cent. alcohol in the blood appear to be gay and vivacious, those with 0.2 per 
cent. alcohol in the blood show symptoms of moderate intoxication, those with from 
0.2 to 0.4 percentage are Delaby drak and those with more than 0.5 per cent. 
are dead or deeply comatose. When the man of alcohol produces 0.6 to 0.7 
per cent or more in the blood, death usually ensues from asphyxia. The urinary 
alcohol concentration is higher than blood alcohol concentration in the proportion 
of 1:3:1. The figures vary widely ranging from 50 mg. per 100 ml. blood 
pess to 66 mg. per 100 ml. for urine) in Norway to 150 mg. for blood (equi- 
valent to 200 mg. for urine) in some States of the USA. are fixed by law as making 
it an offence for a person to drive a motor vehicle. Smith (Taylor Volume II, page 
536) discussing alcoholic concentration in blood states that the critical concentration 
seems to lie at about the 0.15 % level and any one with this amount in his blood 
can be considered to have imbibed a dangerous amount of alcohol. Goldberg cited in 
“The R ition of Intoxication” p. 21-reports the figures showing that the blood! 
alcohol level at which 50% of the subjects were judged by olinical examination 
to be intoxicated varied from 80 mg. per 100 ml. (equivalent to 110 mg. for eae 
in Scandinavian countries to 120 mg. per 100 ml. (equivalent to 160 mg. for urine 
for the U.S.A. The figures also show that the level at which’95 % of the subjects 
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-were diagnosed as intoxicated on clinical examination was about 240 mg. for blood 
(equivalent to 310 mg. for urine.) All individuals with blood alcohol level above 
300 mg. (equivalent to,400 mg. for urine were diagnosed as intoxicated. ‘Therefore 
the report of the special committee of the British Medical Association states : 

“ As has already been stated the responses of different individuals to the same concentration of 
the alcohol in the tissues vary widely. General statements cannot be safely applied to individual 
cases, neither should a diagnosis rely solely on the results of laboratory tests. An aes 
practitioner should have his opinion in the first instance solely on his clinical findings modifi 
subsequently if necessary in the light of the results of any laboratory tests (page 22).”” 

Therefore the British Medical Association Committee, in their recent report 
referred to above, in the present state of knowledge recommend that no 
alteration in the law should be made and that no steps should be taken to 
adopt the Scandinavian method of fixing arbitrary minimum levels of blood alcohol 
-which they say has few advantages and many disadvantages. In fact their final 
recommendation is that the doctor must not rely on any one test and that only com- 

lete physical examination will suffice which incidentally will also exclude the possi- 
ility of some other clinical condition being the sole or partial cause of the symptoms 
noted. 


The clinical tests are attacked in our Courts in two ways. First of all, 


these symptoms are sought to be explained away and there are four decisions of 
this Court dealing with this matter. , 


In Criminal Appeal No. 754 of 1950 The Public Prosecutor v. Chaniappa Pujary* 
the facts were : The accused in that case was found smelling of liquor, his talk was 
incoherent and his eyes were red. The trial Magistrate acquitted him on the ground 
that the smell of alcohol is possible for reasons other than drinking liquor such as 
taking medicine like asava or arishta and the evidence of consuming liquor being 
based mainly on the smell it is not conclusive and the symptom of incoherent talk 
was likely to be due to the perturbation and fear of accused by the arrest and search 
by the Police and that the redness of the eyes was also explainable as being due to 
weeping when arrested by the Police. The State preferred an appeal against the 
acquittal and the reasons given by the lower Court found acceptance at the hands 
of my learned brother Somasundaram J., who dismissed the appeal. 


In Crl. R.C. No. 909 of 1951 Shanmugam In re? the accused was convicted 
on the ground that he was smelling liquor, had red eyes, was talking incoherently. 
In revision the conviction and sentence were set aside by Somasundaram, J., holding 
that even if old sugar juice was taken it may smell like I.D. arrack and the other symp- 
toms noted, viz., red eyes and talking at random were consistent with the conduct 
of a person who is rudely awakened from his sleep and questioned in the manner 
he had been done. 


In Crl. R.C. No. 111 of 1954 Mahamad Sultan v. State? Balakrishna 
Ayyar, J., came to an entirely different conclusion. In this case the convicted per- 
son was found to exhibit the following symptoms (1) smell of liquor in the mouth ; 
(2) pupils dilated ; (3) eyes red and la) pulse excited. It was argued before Bala- 
kris Ayyar, J., that these symptoms singly or cumulatively would not make out 
the consumption of alcohol and. this argument was repelled by Balakrishna Ayyar, 
J., in the following terms: | i 
“Tt is now argued for the petitioner that on the first occasion when the petitioner was sent to the 
doctor for examination, he applied some tincture iodine to some abrasions on his person and also 
to some light injury upon his tongue and that the smell of liquor which the doctor noticed on second 
examination might be due to that reason. ‘This argument overlooks the fact that nearly an hour 
had elapsed between the two visits and it is very unlikely that the smell of alcohol in which the iodine 
was dissolved would have persisted in the mouth for about an hour. The explanation was offered 
that the fast pulse of the accused must have been due to his excitement and that the redness of his 
tyes also might be explained apn the same hypothesis. It was i Sali that the ‘pupils might have 
become dilated owing to the emotion of anger. No doubt, each individual symptom might be ascribed 
to a separate cause. But the significant fact is that, all the symptoms co-existed at the same time and 
their cumulative significance is extfemely important. One particular symptom may be evidence of one 
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<lisease. A second symptom may be evidence of another disease. But the co-existence of a number 
of symptoms are sufficient to identify the, particular disease. In the present case the doctorw as 
clearly of opinion that taking all the symptoms into account it was clear that the accused had consumed 
liquor. That also was the conclusion of the learned Magistrate and it seems to me that it was right. 


In Crl. R.C. No. 1290 of 1950 V. Venkata Ramanna v. State the same argu- 
ments were advanced before me and I held : 

‘In advancing this argument, the learned advocate for the petitioner, overlooks that con- 
sumption of liquor is a physical condition which can be detected in a variety of ways. There are 
no fixed rules for determining this physical condition. It depends upon the circums:ances of cach 
case, and the standard of proof required is clearly laid down under section 3 of the Indian 
Evidence Act, and does not require the embellishments of case-law, because every case, as has 
been laid down by the House of Lords in the well-known case of Qneen v. Leatham' is an authority 
only for the facts it actnally decides. Section 3 states that a fact is stated to be proved when, after 
considering the matters before it, the Court either believes it to exist, or considers its existence so 
probable that a prudent man ought, under the circumstances of the particular case, to act upon 
the supposition that it does exist. The normal accompaniments of consumption of arrack are, 
arrack-breath, incoherent speech, unsteady gait, inexplicable behaviour like the tendency to laugh 
‘without cause or crying without reason or be abusive and vociferous, reddened eyes and excitable 
movement ; in other words, all conditions which show that the mental and physical powers have 
‘been affected by the toxic effects of the alcohol.” 


The second line of defence advanced is that these symptoms of taking lquor 
are also to be found in certain peculiar and rare cases like epilepsy, d skull, 
intracranial haemorrhage, toxaemic coma of diabetic uraemia. But in advancing 
this argument it is overlooked that these are condjtions which are always within the 
special knowledge of the offenders and it is for them to show that far from being 
drunk they were only sick of these diseases. Therefore to state that on account of 
these rare conditions we must completely brush aside these common symptoms 
associated with the consumption of liquor, appears, to be thoroughly fantastic. In 
none of the cases wherein this argument was advanced has it ever been the case 
for the accused that he had not taken liquor but that he was sick of this or other 
rare form of disease. ; 


It is quite true that accused may raise this defence at any stage of the pro- 
ceedings and as the Court is concerned with what happened, the accused must not 
be pe by his failure to put forward at an earlier stage his true and best defence 
and secondly, when an ignorant or ill-defended person is being tried it is open to 
the Court and indeed it is proper to examine witnesses in order to see whether it 
discloses facts which would take the accused’s acts outside the culpability created by 
statute or whether such facts can be reasonably inferred from the evidence ; and 
thirdly, even though the evidence which may be let in by the accused may not be 
sufficient to prove the plea put forward by him, if the evidence adduced taken 
along with the consideration of the other evidence creates a reasonable doubt in 
the mind of the Court as to whether the accused person is or is not likely to have 
committed the offence, the benefit of that doubt must be given to the accused. 
But the Court cannot speculate on possibilities. There must be some basis found 
for the plea in the evidence. 


That is why the standard of proof required under the Indian Evidence Act 

is not, be it noted, of every doubt, for everything relating to human affairs and de- 
endent on human evidence is open to some possible or imaginary doubt. This has 
n well pointed out by Darling, J., in “The Trial of Herbert Rowse Armstrong” 
(Notable Trial Series). A reasonable doubt means this, it does not mean that you 
do not like to do it, it does not mean that it is disagreeable to you, it does not mean 
tthat by some possible hypothesis you can arrive at that conclusion ; there is hardly 
sanything of which a really subtle and ingenious mind cannot convince itself ; there 
is hardly any truth which a subtle and ingenious person cannot honestly bring him- 
‘self to doubt. But it means that you say you are convinced unless when you consider 
tthe facts you have a reasonable doubt as to whether the matter is proved or whether 
it is not a reasonable doubt in this sense. It is the, kind of deubt not such as you 
would conjure up in the middle of the night but such a reasonable doubt as in the 
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day time when you are about your business would lead you to say “I cannot make- 
up my mind about it.” ~ x: 


Therefore the final endeavour made in our Courts is to suggest that though 
some symptoms might mislead, chemical analysis would not and in every case urinary 
analysis and/or blood test or ‘scientific instrument like the Drunkometer should be 
used. But unfortunately for those who advance this line of arrgument it is 
found that either in the circumstances of our country such analysis is impossible 
except at headquarter places like the city of Madras or possibly at a few stations. 
where large General Hospitals are situated or these tests themselves offer difficulties. 
of their own and are not superior to the clinical examination (Lyon’s ibid, p. 714.) 


Bearing these principles in mind, xiz., that it is for the prosecution to affirmative- 
ly and satisfactorily establish the charge, and secondly, the test to be employed for: 
detection of consumption of liquor, if we examine the evidence in this case we 
find that the conviction cannot be assailed. This is not a case of intoxication and 
the charge against the accused was that he had consumed liquor. This consump- 
tion of liquor has been established by the smell of alcohol testified to by the doctor. 
The defence of the accused at a late stage and for the first time apparently inspired by 
the rulings of superior Courts, was that he had stomach-ache at about 4 p.m. on the 
materia} date and that the friendly lorry-driver D.W. 1 to whom he had complained 
purchased Vimco for him, that he drank it and was lying in the office and that the 
pose arrested him. The prosectition has shown that the accused could not have 

een smelling of the smell of alcohol from the consumption of the alleged Vimco. 
in two ways, viz., that the evidence of this belated lorry.driver D.W. 1 is interested. 
and secondly, that in material particulars it is false. D.W.1 speaks of purchasing’ 
Vimco which is sold like soda-water and the consumption of which would by no. 
stretch of imagination give a person the alcoholic smell referred to by the doctor. 
Therefore, realizing this what was produced as the substance taken by this accused 
was a bottle of Vimtox Forte which is sold only by chemists and that too under 
prescriptions and concerning which neither the prescription nor the one who prescri- 
bed it nor the chemist nor druggist who supplied it has been examined. The doctor 
has also stated that if medicinal preparations had been taken and which must 
have been only in medicinal doses the accused would not have smelt the smell of” 
alcohol as he did. It was not the case of D.W. 1 that the accused took a large dose 
of Vimtox Forte, even assuming that he meant Vimtox Forte for Vimco. Therefore,. 
the prosecution has affirmatively and satisfactorily established that the accused. 
had consumed liquor and thereby committed the offence for which he had been. 
convicted and sentenced by both the Courts below. 


The conviction is unassailable and cannot be interfered with in revision and’ 
having regard to the circumstances of the case and the trouble, expense and imprison-- 
ment already undergone, the sentence of imprisonment is reduced to the period. 
undergone already and this Revision Case is disposed of accordingly. 


R.M. Sentence reduced. 
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IN THE HIGH COURT OF JUDICATURE AT MADRAS. 


PRESENT :—-Mr. P. V. RajAMANNAR, Chief Justice AND Mr. JUSTICE SOMA- 
SUNDARAM. 


The Commissioner, Corporation of Madras .. Appellant* 
v 


M. Dharmarajulu Naidu .. Respondent. 


Madras City Municipal Act (IV of 1919), section 24—Scope of section 91 (3), second proviso and section 36 
and rule 21 of the Coroporation Service Rules—Premature increment of pay in time scale and compensatory allowance 
—Powers of Council—Duty of Commissioner to give effect to resolution of Council. 


Under section 24 of the City Municipal Act the Commissioner is bound to give effect to every 
resolution of the Council unless such resolution is cancelled in whole or in part by the State Govern- 
ment. Even if the Commissioner considers that a particular resolution was not proper or valid all 
that. he could do is to bring the error or defect to the notice of the Council and to notice of the Govern- 
ment as well. But he cannot in the exercise of his own discretion refuse to carry out the resolution. 
Section 144 of the Act has no relevancy in this connection as it only empowers the State Government 
to cancel or vary any such resolution. The second proviso to section 91, sub section (3) of the Madfas. 
City Municipal Act requires the sanction of the State Government, only in cases where a new office 
of the salary specified is created. No sanction is necessary to enable the Council to increase the ime 
scale in the pay of an officer, already in service. Rule 21 of the Corporation Service Rules covers 
the case of premature increment to a Corporation servant. But this rule does not tpso facto bring 
in the second proviso to section 91 (3) of the Act. Rule 21 confers full power ın the Corporation tọ: 
grant premature increment in cases of existing officers like the Health Officer (Malaria). Section go 
of the Act relating to the powers of appointment of the Commissioner does not deal with the creation 
of posts for which purpose the Corporation Council is the authority. 


The grant of compensatory allowance is provided for by rule 36 of the Madras Corporation 
Service Rules under which the Council has got the power to grant such allowance. 

On appeal from the order of the Hon’ble Mr. Justice Subba: Rao, dated 5th 
March, 1953 and made in the exercise of the Ordinary Original Civil Jurisdiction 
of the High Court in Application No. 5550 of 1952. 


Dr. V. K. John of Messrs. John and Row for Appellant. 
V. Thiagarajan and M. A. Rajagopalan for Respondent. 


Judgment of the Court was delivered by 


Rajamannar, C.7.—This is an appeal against the order of Subba Rao, J. on 
an application made by the respondent under section 45 of the Specific Relief Act 
for directing the Commissioner of the Corporation of Madras to give effect to the 
resolution of the Council, dated 8th July, 1952. By this order, the learned Judge 
granted the application and issued the direction as prayed. The Commissioner 
of the Corporation of Madras is the appellant before us. 


The essential facts are not in dispute. ‘The respondent is a doctor who had 
put in several years of service under the Corporation. At the material time, he 
was holding the office of Medical Officer (Malaria). The scale of pay of that 
office originally was Rs. 200—10—-300. The respondent was receiving in that 
time-scale Rs. 270 a month. Besides his pay, he was also being paid a car allowance 
of Rs, 100 and other allowances amounting to Rs. 39 a month. In December, 1951, 
the Commissioner made a proposal that the scale of pay of the Medical Officer 
(Malaria) may be revised from Rs. 200—10—goo to Rs. 200—25/2—400. The 
proposal eventually came before a meeting held at a joint conference of the Standing 
Committees of Health, and Taxation and Finance, and they passed the following 
proceediogs thereon :— 

“Commissioner’s proposal recommended for acceptance subject to the proviso that the maximum 
* be fixed at Rs. 450/- instead of Rs. 400/- and the pay of the present incumbent be fixed at Rs. 350/< 
per mensem in the revised scale with effect from 1-1-1952. Resolved that the scale of pay of the Medical 
Officer (Malaria) be revised as from 1-4-1951 to Rs. 200-25/2-350-25-450 and the pay of the present 
incumbent be fixed at Rs. 350/- per mensem on that date. 


Resolved further that he be granted a compensatory allowance of R$. 80/- per mensem since 
he is totally debarred from having private practice.” 
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The matter went up before the Municipal Council, who passed a resulution on 
8th July, 1952 accepting the recommendations made at the Joint Conference of the 
Standing Committees of Health, and Taxation and Finance. It is this resolution 
that the respondent wanted the Commissioner to implement. 


A copy of the above resolution of the Council was sent to the State Govern- 
ment on 12th September, 1952, the Commissioner apparently taking the view 
that the sanction of the Government was necessary for carrying out the resolution. 
‘The Government informed the Commissioner that sanction of the Government 
was not necessary. The Commissioner was evidently not satisfied with the decision 
of the Government and again addressed them inviting their attention to what he 
considered to be a certain important point which had been overlooked by them. 
Meanwhile, the respondent filed the application out of which this appeal has arisen. 


In our opinion, the application made by the respondent should have been 
allowed on a short ground, namely, that under section 24 of the City Municipal 
Ast, the Commissioner was bound to give effect to every resolution of the Council 
unless such resolution is cancelled in whole or in part by the State Government. 
It is not denied that the Government have not cancelled the resolution in whole 
orin part. Even if the Commissioner considered that the resolution was not proper 
or valid, all that he could do was to bring the error or defect to the notice of the 
Council, and to the notice of Government as wel]. But he cannot in the exercise 
of his own discretion refuse to carry out the resolution. Such a course would lead 
to a deadlock and encourage indiscipline. In his counter-affidavit, the Commissioner 
sought to escape fom the effect of.section 24 by referring to section 44. But that 
section only requires the Mayor to submit to the State Government copies of all 
resolutions and empowers the State Government to cancel any resolution in whole 
or in part on the ground that it is.in excess of the powers conferred by the Act or 
by any rules made under the Act. So long as any resolution has not been cancelled 
in whole o1 in part by the Government, it is incumbent on the Commissioner to give 
effect to every resolution of the Council. ` 


As, however, the merits were fully argued before Subba Rao, J. and before us, 
and as Dr. John, learned counsel for the Corporation of Madras, invited us to give 
our opinion on the points raised by the Commissioner, we shall briefly deal with 
them. ; 


To follow the contentions raised on behalf of the Commissioner, it is necessary 
to refer to certain provisions of the City Municipal Act. Sections 85 to 97 of the 
RRA Municipal Act deal with the Establishment of the Corporation. Sections 85 
and 86 relate to certain important officers like the Health Officer, Revenue Officer, 
Educational Officer, and the Electrical and Waterworks Engineers, and certain 
special officers. We are not concerned with any of the offices which fall under 
sections 85 and 86. 


Section go confers the power of appointment to the Corporation Establishment 
(a) on the Council if the maximum monthly salary of the office exceeds Rs. 500, 
and (b) on the Commissioner in all other cases. This section, too, is not relevant 
to this case, as there is no question of an appointment to any such office. Section 
gi is the most relevant section. It runs as follows :— 


“gr. (1) ‘The Commissioner shall, from time to time, lay before the Standing Committee, a 
schedule setting forth the designations and grades of the officers and servants who should in his 
opinion constitute the corporation establishment, and embodying his proposals with regard to the 
salaries, fees and allowances payable to them. 


(2) The standing committee may either approve or amend such schedule as it thinks fit and 
shall lay it before the council with its remarks, if any. \ 


(3) The council shall sanction such schedule with or without modifications as it thinks fit and 
may from time to time amend it at the instance of the commissioner and standing committee : 


Provided that any amendment or modification made by the standing committee or council 
shall relate only to alterations in, additions to, or” omissions from, the schedule previously in 
force, which are proposed by the Commissioner : 
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Provided further that no new office shall be created without the sanction of the State Govern- 
‘ment if the maximum monthly salary exceeds two hundred and fifty rupees.” 


The contention of the Commissioner is that under the second proviso to sub- 
section (3) of section g1 no new office carrying a monthly salary exceeding Rs. 250 
can be created without the sanction of the State Government and the grant of a 
premature increment to the appellant could be made only by an authority who has 
the power to create a post in the same cadre and same scale of pay as Jaid down 
by rule 21 of the Corporation Service Rules. That rule runs as follows : 

“An authority may grant a premature increment to a Corporation servant ona time-scale of 
‘pay if it has power to create a post in the same cadre on the same scale of pay”. 

As a post carrying a scale of pay as proposed by the Commissioner could ndt 
be created without the sanction of the Government, the proposal to give a premature 
increment should also have the sanction of the State Government. Dr. John 
in the course of his argument raised a further point as regards the compensatory 
allowance of Rs. 80 per month, namely, that the Council could not have granted it, 
because under the first proviso to section g1 (3) of the Act, any amendment or 
modification made by the Council can only relate to 


“alterations in, additions to or omissions from, the schedule previously in force, which are pro- 
posed by the Commissioner”. 


As this allowance was not among the proposals made by the Commissioner, 
the Council had no power to sanction it. Dr. John was willing to concede that the 
Council had power to modify the proposal made by the Commissioner in so far as 
the maximum of the scale was concerned. That is to say, instead of Rs. 200-25/2-400 
the Council could fix Rs. 200-25/2-450. But, according to the Commissioner, 
the Council is not competent to fix the pay of the present incumbent, namely, the 
respondent, at Rs. 350 ın the revised scale, because the Council has no power to 
create a post on that scale of pay, without the approval of the Government. 


It appears to us that two distinct things have been mixed up in the consi- 
deration of the validity of the impugned resolution of the Council. t resolution 
covers two distinct matters : (1) the scale of pay of the Medical Officer (Malaria), 
and (2) the pay of the present incumbent of the post and the allowance to be paid 
to him. So far as the first is concerned, if undoubtedly falls within section 91 (3) 
of the Act. There was a proposal by the Commissioner for an alteration in the 
scale of pay of the Medical Officer (Malaria). The Council, therefore, had the 
power of modifying the proposal by raising the maximum to Rs. 450. Dr. John, 
as already mentioned did not dispute this. The other matter relates to the present 
incumbent of the post and that is not covered by section g1 at all. The grant of 


compensatory allowance is provided for by rule 36 of the Madras Corporation 
Servce Rules which runs as follows : 


“36. Compensatory allowances.—Subject to the general rule that the amount of a compensatory 
allowance should be so regulated that the allowance is not on the whole a source of profit to the recipi- 
ent, the Council may grant such allowances to any Corporation servant and may make rules pres- 
«ribing their amounts and the conditions under which they may be drawn”. 

Under this provision, it is the Council which has got the power to make the 
grant, and it is the Council which made it. The grant of a premature increment 
is covered by rule 21 already mentioned. Under that rule, the authority empowered 
to grant such increment is the authority which has power to create a post in the 
game cadre on the same scale of pay. That authority is the Corporation Council, 
Dr. John referred to section go of the Act which conferred a power on the Commis- 
sioner to make appointments to the Corporation Establishment if the maximum 
monthly salary of the office does not exceed Rs. 500. But that section relates 
only to the appointments and not to the creation of the posts. That right is only 
with the Corporation. We agree with Subba Rao, J. that this rule does not ipso 
facto bring in the second proviso to section g1 (3) of the Act ¢hat no new office shall 
be created without the sanction of the Government if the monthly salary exceeds 
Rs. 250. Rule 21, as-we understand it, confers full power on the Corporation in 
this case to grant a premature increment to the respondent. The fact that such 
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an increment was not among the proposals made by the Commissioner would not 
curtail the power of the Council. i 


We may also add that we are in entire agreement with the construction placed 
by the Government on the second proviso to section g1 (3) of the Act, in dealing: 
with this case. As the office of the Medical Officer (Malaria) was not a new office, 
the sanction of the Government was not necessary to enable the Council to increase- 
the time-scale of the officer. l 


Dr. JoFn represented to us that there was an anxiety on the part of the Com- 
missioner that he might be surcharged for giving effect to any resolution of the 
poe which may afterwards be held to be invalid or improper by the Govern-- 

ent. We are clearly of the opinion that it is an unfounded apprehension. So 
long as the action of the Commissioner is supported by a resolution of the Council 
not cancelled or modified by the Government, there can be no possibility of any 
surcharge against the Commissioner. The liability, if any, would be on the Council. 


The appeal fails and is dismissed with costs. 
R.M. _ Appeal dismissed. 
IN THE HIGH COURT OF JUDICATURE AT MADRAS. 


PRESENT :—MR. P. V. RAJAMANNAR, Chief Justice AND Mr. Justice RAJAGOPALA. 
AYYANGAR. 


The Director of Public Instruction .. Appellant* 
U 


N. Mohandas .. Respondent. 


Mandamus—Direction in the nature of—Specific Relief Act (I of 1877), section 45 and rule 5 of the SeS. L.C.. 
Board and G.O. Ms. No. 954 Education, dated 23rd June, 1941 and G.O. Ms. No. 39, dated 12th Fanuary, 
1944—Effect and scope of—Application to alter, correct or modify the entry relating to age in the School Leaving 
Certificate —rrsdictton of Chal Court—Extent of. 

Before an applicant is entitled to an order under section 45 of the Specific Relief Act, he should. 
establish that all the requirements contained in clauses (a) to (A) of that section are satisfied. One 
of such requirements is that the doing of the specific act required to be done is under any law for the 
time being in force, clearly incumbent on such n in his public character. The only course o 
to the Director of Public Instruction in an application for alteration of the entry relating to the date- 
of birth, if it is made after the appa has appeared for the S.S.L.C. Public Examination, is to 
decide whether there has been an obviously absurd entry, which needs correction. He has no power 
to direct the applicant to obtain from the civil Court an order directing the correction, In any event 
in an application under section 45 of the Specific Relief Act the civil Court cannot go into the merits 

‚of the application and determine the correct date of birth of the applicant. It can only direct the 
Director of Public Instruction to deal with the application himself. 

(Scope of Rule 5 and G.O.’s explained. “Obviously absurd entry” in the G.O.—Meaning of—- 
Explained—*When a civil Court directs correction in any individual case’ in rule 5—Explained.) 

Ramamurthy v. Director of Public Instruction, Madras. (1943) 2 M.L.J. 665, referred and differed in 
part. 


Appeal against the order of the Hon’ble Mr. Justice Panchapakesa Ayyar- 
dated 23rd July, 1954 and made in exercise of the Ordinary Original Civil Juris-- 
diction of the High Court in Application No. 1835 of 1954. 


The Advocate-General (V. K. Thiruvenkatachari) and The Government Pleader 
(C. A. Vatdialingam) for Appellant. 

P. G. Krishna Ayyar for Respondent. 

The Judgment of the Court was delivered by f 

Rajamannar, C.F7.—This is an appeal against an order of Panchapakesa Ayyar, J. 
on an application made by the Respondent under section 45 of the Specific Relief 
Act for the issue of a mandate to the Director of Public Instruction, Madras, to. 


carry out a correction of the entry in the S.S.L.C. book of his date of birth, so as. 
to make it read as 26th October, ‘1931 instead of 8th March, 1930. The allegations 
— rr eh a 
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made by the respondent in the affidavit filed by him in support of his application 
were that he passed his S.S.L.C. examination in March, 1948 and subsequently 
became a graduate of the Madras University, that he recently noticed that his 
-date of birth had been wrongly entered in his S.S.L.C. book as 8th March, 1930, 
that this was due to a pure slip and mistake, that he was filing a certified copy of 
his date of birth and that the Tahsildar had made the necessary correction in his 
records. He stated that in reply to a communication to the Director of Public 
Instruction to make the correction he received a reply directing him to secure an 
order to that effect from a competent civil Court. On behalf of the Director 
of Public Instruction, the Superintendent in the office filed a counter-affidavit 
in which the allegation that the correct date of birth of the applicant was 26th 
October, 1931 was not admitted and objecticn was taken to the maintainability 
-of the application. The objection 1s thus set out :— 

“o, The applicant had his eligibility declared in March, 1948 and it was in connection with that 
and for that p only the Director of Public Instruction was concerned with the applicant’s age. 
After his eligibility was declared the Director of Public Instruction has nothing to do with the appli- 
cant’s age. In the circumstances, the respondent has neither the duty nor the right to enquire into 
or alter the applicant’s date of birth. And so, it 1s submitted that the respondent cannot be called upon 
under section 45 of the Specific Relief Act, to do an act, which is neither by law incumbent on the 


Director of Public Instruction nor with which he is in any way concerned with as such officer. The 
application is ‘misconceived and is not maintainable.” 


The learned Judge, Panchapakesa Ayyar, J., overruled the objection, and 
after taking evidence, held that the correct date of birth of the respondent was 
26th October, 1931 and ordered the Director of Public Instruction to alter his date 
-of birth to 26th October, 1931. The Director of Public Instruction is the appellant 
before us, and on his behalf the learned Advocate-General has pressed before us the 
objection that the application of the respondent is not maintainable under 
section 45 of the Specific Relief Act. 


Before the applicant is entitled to an order under section 45 of the Specific 
Relief Act, he should establish that all the requirements contained in clauses (a) 
to (h) of that section are satisfied. One of such requirements is that the doing of the 
specific act required to be done is “under any law for the time being in force, 
clearly incumbent on such person. . . . inhis . . . . public character.” 
We asked learned counsel for the respondent under what Jaw in force was it 
clearly incumbent on the Director of Public Instruction to carry out the correction. 
Learned counsel could only refer to a rule framed by the $.S.L.C. Board, apparently 
with the approval of the Government. The material parts of Subsidiary Rule 5, 
which is the only relevant rule, is as follows :— 

‘When the Secondary School-Leaving Certificate is opened on behalf of the pupil, care should 
‘be taken to ascertain the correct date of birth and enter that date in the Secondary School-Leaving 
‘Certificate. If the date of birth proposed to be entered in'the Secondary School Leaving Certificate 
docs not differ from the date entered already in the admission register of the school, no evidence need 
be demanded from the parent or guardian of the pupil, but a declaration to the effect that the date 
of birth entered on the school register is the correct date of birth of the pupil and that no alteration 


of that date will be demanded in future on the plea that the correct date was not given at the time of 
admission should be invariably taken from the parent or guardian and filed in the school.” 


In all cases, where the date proposed to be entered in the Secondary School- 
Leaving Certificate differs from the one already entered in the school admission 
register, the parent or guardian should be required to produce either a certified 
birth extract from the Register of Births and Deaths maintained on public authority 
or a baptism certificate (in the case of Christian pupils only) for the correct date. 
A declaration to the effect that the certificate produced relates to the pupil in question 
and to none else should be taken. In cases where birth extracts cannot be produced 
for valid reasons a declaration made before the head of the school or any evidence 
that he or she may regard as satisfactory may be accepted. 


The approval of the Inspecting Officer should be taken by heads of institutions 
only in cases where the date of birth claimed on behalf of the pupil at the time of 
the opening of the Secondary School-Leaving Certificate differs from the date 
originally entered in the Admission Register maintained in the school. 
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These statements should be filed in the school for future reference. If this is 
ə done, there will be no need for epee any alteration therein later. In any ‘event, 
alterations in the date of birth of pupils will not ordinarily be sanctioned : 

“after they teach Form V, subject to these conditions, inspecting Officers may sanction altera- 
tions in the date of birth but must do so only after satisfying themselves by requiring the production 
of clearest evidence that the date as already entered in the certificate is incorrect and that the one 
proposed to be inserted is correct. Applications for alterations in the date of birth will not be enter- 
tained after a pupil has completed his school course and appeared for the S.S.L.C. Public Examina- 
tion.” 

The learned Advocate-General has brought to our notice two Government 
Orders bearing on this poar One is G.O. No. Ms. 954, Education, dated 23rd. 
June, 1941. It runs as follows :— 

“The Government are not in favour of a modification of the general rule that alterations in the 
entries relating to the date of birth or other particulars in the Secon School-Leaving Certificate 
of a pupil should not be made after the pupil has completed his school course and left the school. 
They have, however, no objection to the correction of obviously absurd mistakes in the certificates 
after the pupil has left the school. Such corrections should be made only under the orders of the Direc- 


tor of Public Instruction and should be attested by an Officer of the Educational Department not 
lower in rank than a District Educational Officer or Inspectress of Schools.” 


The other Government Order is G.O. Ms. No. 39, Education, dated reth 
January, 1944. It runs as follows : 


“In the Subsidiary Rules framed 3 the Secondary School-Leaving Certificate Board, Madras, 
t 


there has long been a provision that alterations in the entries relating to the date of birth in the 


Secondary School-Leaving Certificate of a pupil should not be made after the pupil has completed the 
school course and left the school. Recently the Secondary School-Leaving Certificate Board Has 
slightly modified ane eae and the rule now is to the effect that alterations in the entries 
eune to the date of birth should not be made after the pupil has completed his school course 
and appeared for the Secondary School-Leaving Certificate Public Examination. While the 
Government do not propose to interfere with the general arrangement, they consider it 

to provide for certain special cases and therefore authorise the Director of Public Instruction in 
supersession of previous orders to order corrections at any time in the date of birth as recorded in 
the Secondary School-Leaving Certificates in the following circumstances : 


1. When an obviously absurd entry has to be set right ; and 
2. when a civil Court directs correction in any individual case. 
The corrections should be made only under the Director’s orders and should be attested by an 


officer of the Education Department not lower in rank than a District Educational Officer or Inspectress. 
of Schools.” 


The applicant in this case, the respondent before us, finished his school course 
in March, 1948, and the present application was made in April, 1 954. If reliance 
is placed on Subsidiary Rule 5, that very rule expressly provides that applications 
for alterations in the date of birth will not be entertained after a pupil has completed 
his schoo! course and appeared for the S.S.L.C. Public Examination. If the appli- 
cant wants, however, to rely on the subsequent Government Orders, then he should 
make out that there has been an obviously absurd mistake in the entry which should 
be corrected. So the only course open to the Director of Public Instruction in an. 
application for alteration of the entry relating to the date of birth, if it is made long 
after the applicant has appeared for the S.S.L.C. Public Examination, is to decide 
whether there has been an obviously absurd entry, which needs correction, He 
has no power to direct the applicant to obtain from the Civil Court an order direct- 
ing the correction. In any event, it is quite clear, and both the learned Advocate- 
General and counsel for the respondent agree, that on an application under section. 
45 of the Specific Relief Act, all that the applicant will be entitled to is to a direction 
to the Director of Public Instruction to deal with the application himself. In no 
case can, on such an application, this Court go into the merits of the application. 
and itself determne the correct date of birth of the applicant. 


It follows that the order of the learned Judge ordering the Director of Public 
Instruction to alter the date to a6th October, 1951, is obviously wrong and must be 
set aside. The question is whether the Director of Public Instruction should be 
called upon to deal with the application and decide whether there has been an 
obviously absurd mistake. Though technically this should be the proper course, 
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we do not think it necessary to follow that course in this case. It is only if there is 
an “obviously absurd entry’ that the Director of Public Instruction can make 
an alteration. It is not every mistake in the entry that can be called an obviously 
absurd mistake, though this was the argument in effect of the learned counsel for 
the respondent. Though it is difficult to lay down a definite test to find out whether 
a mistake is or is not obviously absurd, practically there would be no difficulty in the 
Director of Public Instruction coming to a conclusion in any individual case whether 
the mistake is or is not obviously absurd. We give as an instance of an obviously 
absurd mistake a case where according to the date of birth as entered in the 8.5.L.C. 
Register the pupil would have been admitted to the IV Form when he was two or 
three years old. As an instance of a mistake which is not obviously absurd, we 
can give a case where a pupil’s date of birth is given as 26th October, 1951, when it 
should have heen 26th August, 1951. In the present case, the mistake alleged 
clearly does not fall within the category of obviously absurd mistakes. It was 
not therefore incumbent on the Director of Public Instruction to make the altera- 
tion prayed for by the applicant. In these circumstances, we hold that the applica- 
tion under section 45 of the Specific Relief Act made by the respondent was not 
maintainable. 


The Government Order dated 12th January, 1944, mentions another contingency 
which would authorise the Director of Public Instruction to order a correction at 
any time in the date of birth, i.e., ““ When a civil Court directs correction in any 
individual case.” What exatly was contemplated by the Government in making 
this provision is not clear. Whether in an appropriately framed suit a Civil Gourt 
could decide or not what is the correct date of birth of an individual, it 1s not neces- 
sary to discuss in this case. But we have no doubt whatever that on an application 
under section 45 of the Specific Relief Act this Court has no power to direct a correc- 
tion in any individual case by giving a finding as to the correct date of birth. The 
Government Order itself cannot empower this Court or any other Court to mtake 
an enquiry as to the correct date of birth of any individual and to direct a correction 
as a result of such enquiry. The power and jurisdiction of a civil Court to do so 
must depend on the general law and cannot be founded on the above provision 
in the Government Order. 


Our attention was drawn to a judgment of Bell, J., in a similar case in Rama- 
murthy v. Director of Public Instructions, Madras1, In that case, the applicant had 
appeared for and passed the S.S.L.C. Public Examination in March, 1942. But 
according to the date of birth on his certificate, he was under age, and under the 
Regulations he was not declared eligible to join the University. It was then that 
he made the application for correction of the date of birth. The Director of Public 
Instruction refused to make the alteration on the ground that no alteration could 
be made after the pupil had completed the S.S.L.C. course and left the school. 
Actually, when the application was made the pupil was still at school, and he had 
not terminated his connection with the school until later. He thereupon filed 
an application under section 45 of the Specific Relief Act for an order that the Direc- 
tor shall make the alteration. The learned Judge found that on the date when 
the application was made to the Director of Public Instruction he had not left the 
school. On that finding, the case clearly fell within Subsidiary Rule 5 and the 
Director was bound to have dealt with the application on the merits. ‘Therefore, 
the learned Judge very properly directed the Director of Public Instruction to 
consider and determine the application for alteration in accordance with the spirit 
of the rules and the subsequent G.O. of 1941. We are in entire agreement with the 
actual decision in this case on the facts found there. Bell, J., however made certain 
observations on the language of the G.O., dated 23rd June, 1941. He said :— 

‘What the words ‘obviously absurd’ mean I cannot tell. The meaning would differ according 
to the taste of the individual reading it. To my mind to have on a Schoo] Certificate a date which 


does not correspond with the certificate of the Registrar of Births’ is not only absurd but it is one which 
should not be permitted to remain by any public authority. the Register of Births is maintained 





1. (1943) 2 M.L.J. 665. 


492 THE MADRAS LAW JOURNAL REPORTS. [1955 


under the public authority then it is proper that all Government documents should bear the date 
as shown in those registers and that information given to them by muddled or ignorant parents should 
not be finally and irrevocably relied 6 eee In my opinion the Government gives the 
widest discretion to the Director of Public Instruction that wherever a cage of a clerical error or a 
bona fide mistake or manifest injustice is brought to his notice, despite all the general rules, he may 
make the alteration.’ ' 

With respect to the learned Judge, we do not agree with him that merely because 
the date in the school certificate does not correspond with the certificate of the 
Registrar of Births there is an obviously absurd mistake. It would depend upon 
each case. We also do not agree with him that it is incumbent on the Director 
of Public Instruction to make an alteration wherever a case of a clerical error or a 
bona fide mistake or manifest injustice is brought to his notice at a time long after 
the applicant has finished his school course, despite the rules. 


In the result, the appeal is allowed, and the application made by the respondent 
is dismissed. No costs. 


R.M. — Appeal allowed. 
IN THE HIGH COURT OF JUDICATURE AT MADRAS. 


PRESENT :—MR. Justice RAJAGOPALA AYYANGAR. 


E. Govindaraju Mudaliar and another .. Petitioners* 
v 


The State of Madras represented by the Chief Secretary to Govern- 
ment of Madras and another .. Respondents. 
Madras Buildings (Lease and Rent Control) Act (XXV of 1949), section 1 3—Meaning of the expression ‘all 
or any of the prootstons of the Act’. 
A power given in a Statute empowering the Government to extend any of the provisions of an 
Act cannot enable the Government to effect a partial application of the Act to any given situation. 
Ma Mz v. Kallander Ammal, (1926) L.R. 54 LA. 23: 52 M.L.J. 362 (P.C.) referred. 


Under section 13 of the Madras Buildings (Lease and Rent Control) Act, the power of the Govern- 
ment to exempt any building from the operation of all or any of the provisions of the Act must be 
held to designate a power to so exempt as not to give a truncated effect to the provisions which still 
continue to apply to the subject. An order of the Government exempting a building from the opera- 
tion of section 7 (2) and section g of the Act cannot be upheld as the effect of such an order prevents 
a landlord from having recourse either to the special law enacted by Act XXV of 1949, or the general 
Jaw as contained in the Transfer of Property Act. 


Petition praying that in the circumstances stated in the affidavit filed therewith 
the High Court will be pleased to issue a writ of certiorari calling for the records in 
G.O. Ms. No. 362 Public (General-C) Department and quash the order dated 
14th February, 1951 relating to the building No. 50, T. S. V. Koil Street, Mylapore, 
Madras. i 


M. K. Nambiar Advocate for the Petitioners in both. 

M. M. Ismail for the Special Government Pleader for 1st Respondent. 

S. G. Rangaramanujam Advocate for the 2nd Respondent. 

The Court made the following 

ORDER.—This is a petition for the issue of a writ of certiorari to call for the 
records, and quash the order of Government of Madras in G.O. Ms. No. 362, 
Public (General-C) Department dated 14th February, 1951, relating to the building 
No. 50, T.S.V. Koil Street, Mylapore, Madras. 

The petitioners are the owners of the said building. In or about September, 
1939, this was leased to one Natesa Mudaliar, the second respondent in this petition, 
who was the manager of a higher grade elementary school. The rent originally 
fixed was Rs. 75 per month. Later, it was increased to Rs. 110. An agreement . 


of lease was executedein 1948, ynder which the tenant was entitled to remain in 
possession for a period of 3 years from August, 1948. 


* C.M.P. No. 3970 of 1951 and C.R.P. No. 1513 of 1951. 5th May, 1954. 


I] GOVINDARAJU MUDALIAR J. STATE OF MADRAS (Rajagopala Ayyangar, F.). 493 


On the allegation that the second respondent had sub-let the premises to certain 
other institutions, the petitioners filed an application for eviction undcr section 
7 (2) (ii) (a) of the Madras Buildings Lease and Rent Control Act of 1949. The 
Rent Controller, by an order dated 2nd September, 1950, ordered eviction, up- 
holding the contention of the petitioners that there had been sub-letting by the 
tenant contrary to the provisions of the Act. Against the said order of eviction, 
the tenant filed an appeal H.R.A. 1079 of 1950 in the Court of Small Causes, 
Madras. \ 


While the appeal was pending before the Small Causes Court, the second 
respondent approached the Government of Madras with an application to exempt 
the aforesaid building from the operation of the Madras Buildings (Lease and 
Rent Control) Act of 1949. The Government thereupon passed an order exempting 
the building from the operation of section 7 (2) and section g of the said Act. It 
is this order of the Government, dated 14th February, 1951, under section 13 of 
Madras Act XXV of 1949, that is challenged as illegal and ultra vires by the peti- 
tioners in the writ petition. 


Meanwhile, the appeal before the Small Causes Court, Madras, was heard 
and judgment was reserved and delivered on goth February, 1951. ‘The learned 
‘Small Cause Judge allowed the appeal of the second respondent and held that 
there was no proof that there was sub-letting. Against this Order of the Small 
Cause Judge allowing the appeal, the petitioners have filed C.R.F. No. 1513 of 
1951, which has been directed to be posted along with the writ petition for hearing. 


If the contention urged on behalf of the petitioners by their learned counsel 
is accepted, and the order of Government exempting the building from the opera- 
tion of section 7 (2) was bad, the Small Cause Court would have jurisdiction to 
proceed on the merits with the appeal H.R.A. 1079 of 1950, and determine whether 
there has or has not been a sub-letting in violation of the Act. The learned counsel 
argued before me that the order of the appellate authority was incorrect, but I 
do not see any error in it, or in the reasoning by which it held the sub-letting not 
established. ‘There are no merits in this Civil Revision Petition, which is dismissed 
with costs. In this view, the question whether the order of Government exempting 
the building is ultra vires or not is purely academic. But, as the point has been 

argued, I think it proper that I should express my opinion about this also. 


The constifutionality of the power of Government to grant the exemption under 
section 13 has been upheld by a Bench of this Court and consequently the learned. 
counsel for the petitioners did not attempt to re-argue the question. A point, 
however, still remains to be decided as to the proper meaning of the expression 
‘all or any of the provisions of the Act’ occurring in the last portion of section 13. 
In the present case, the deder of the Government is, as stated before, exempting 
this building from the operation of section 7 (2) and section g of the Act. The 
learned counsel for the petitioners contends that the effect of the order of Govern- 
‘ment is that section 7 (1) of the Act, which provides that : 


“a tenant shall not be evicted whether in execution of a decree or otherwise except in accordance 
with the provisions of this section,” 


still remain applicable to this building. The result of this is that, while the land- 
lord is prevented by reason of section 7 (2) not being applicable to the building 
from enforcing his rights under the Act, he is prevented from exercising any rights 
-outside the Act, under the general law, as contained in the Transfer of Property 
Act, by the provisions of section 7 (1) still being applicable. In other words, the 
landlord is prevented from having recourse either to the special law enacted by 
Act XXV of 1949, or the general law as contained in thé Transfer of Property Act. 
On the basis of this, it is contended that the power of exemption from all or any 
-of the provisions of the Act does not include a power to bring into operation this 
anomalous state of affairs by making applicable truncated provisions of the Act 
to a given case. ° 


62 
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I consider this objection well-founded. The power to extend any of the provi- 
sions of the Act cannot enable Government to effect a partial application of the Act 
to any given situation. The decision in Ma Mi and another v. Kallander Ammal}, 
is instructive in this context. By section 1 of the Transfer of Property Act, 1882, 
it was provided that the local Government may, by notification, extend the Act 
or any part of it to a particular area. ‘The local Government of Lower Burma’ 
notified in 1904 various sections of the Act including section 123, but not section 129 
to the Pegu district in Lower Burma. Section 123 of the Transfer of Property 
Act enacts :— 


“For the purpose of making a gift of immovable property, the transfer must be effected by a 
registered instrument signed by or on behalf of the donor, and attested by at least two witnesses. 


For the purpose of making a gift of movable property, the transfer may be effected, either by a 
registered instrument signed as aforesaid or by delivery. 

Such delivery may be made in the same way as goods sold may be delivered. 
The section does not make delivery as essential to complete a gift of immovable 
property. Section 129 of the Transfer of Property Act enacts :— 

“Nothing in this Chapter relates to gifts of movable property made in contemplation of death, 
or shall be deemed to affect any rule of Muhammadan law.” 
As section 129 was not extended but section 123 had been, the question was whether 
the rule of the Muhammadan Law which requires delivery to be effected in order 
to complete a gift was part of the law applicable to transfers by Muhammadans im 
Pegu district. ‘The High Court at Rangoon held that, by reason of the notifications 
issued by the Government above-mentioned, the rule requiring delivery as a condi- 
tion for the validity of a gift under the Muhammadan law was not applicable in 
Pegu. 

Their Lordships of the Privy Council dealing with this contention said this : 

“The power to extend any part of the Act to Burma did not authorize the local Government 
to extend particular sections of the Act so as to give those sections a different operation from that 
which they had in the Act itself read as a whole and to abrogate in the area to which the extension 
apphed a rule of Mahomedan law till then in force there, as to which the Legislature had expressly 
provided that it was to remain unaffected by the Act.” 
The power of the Government to exempt from the operation of all or any’ of the 
provisions of the Act must be held to designate a power to so exempt as not to give a 
truncated effect to the provisions which still continue to apply to the subject. In 
this view, I cannot uphold the order of Government dated 14th February, 1951, , 
as a proper exercise of the power vested in them by section 13 of the Act XXV of 


1949. 


As I have already stated, any order in the writ petition is purely academic 
and, in the circumstances, with the expression of my opinion on the point raised, 
I direct no orders are necessary in the writ petition, which is dismissed. 


R.M. — Petitions dismissed. 
IN THE HIGH COURT OF JUDICATURE AT MADRAS. 


FRESENT :—MR. P. V. RAJAMANNAR, Chief Justice AND Mr. Justice Raja- 
GOPALA AYYANGAR. 


Messrs. Sha Thilokchand Poosaji .. Appellants” 
v. 
Crystal and Company by its authorised agent and Manager 
C. Satyam .. Respondents. 


Sale of goods Act (II of 1930), sections 13, 15, 42 and 59—Effect of—Right of buyer of goods to damages 
Sor breach of wananty—When arises—Alternatives open to such buyer—Quantum of damages—Principle of 
computation—Electton of remedy- Effect. j 


The right of a buyer of goods to sue for damages for breach of warranty proceeds upon the basis 
that he has accepted the goods delivered to him. The right of rejection of a buyer and his right to 





> 1. (1926) 52 MLL.J. 362: L.R. 54 LA. 23 (P.C.). 
* O.S. Appeal No. 3 of1951. 24th September. 1954. 
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sue for damages for a breach of warranty are alternative remedies and can never be cumulative 
for they proceed upon contrary state of facts. 


Where goods not answering to the description contracted for are delivered to a buyer or by the 
seller, the buyer has a right to one of two alternative remedies : (a) he can reject the aa bie and obtain 
a refund of the price if paid in advance and sue for damages for non-delivery. In such an event 
the damages he would obtain would be the difference between the contract price and the market 
price of the goods on the date of the breach if the latter were higher ; (b) he can waive the condition 
and accept the goods and sue for damages for a breach of warranty. When he accepts the goods 
he has to pay the contract price less any claim for set off for the breach of warranty. Section 59 of 
the Indian Sale of Goods Act does not state the principle on which such damages are to be computed. 
But this is set out by section 53 of the English Sale of Goods Act. The measure of in such 
cases is the difference between the value of the goods as delivered and their value if they had answered: 
to the contracted description. The law in India is exactly the same. 


Once a buyer elects to reject the goods, it follows that he cannot thereafter without the consent 
of the seller reappropriate the goods to the contract and purport to accept them as in performance 
of the origi contract. 

On appeal from the judgment and decree of the Hon’ble Mr. Justice Mack 
dated 24th October, 195¢ and passed in the exercise of the Ordinary Original 
Civil Jurisdiction of the High Court in C.S. No.384 of 1947. 


G. Ramakrishna Atyar and Venkataseshiah for Appellants. 
I. Ramaprasada Rao for Respondents. 
The Judgment of the Court was delivered by 


Rajagopala Ayyangar, F.—The defendants are the appellants in this appeal 
which is directed against the judgment of Mack, J., sitting on the Original Side of 
this Court and the complaint is regarding the dismissal of the counter-claim . 
which they had filed in G.S. No. 384 of 1947 a suit filed by the plaintiff against 
them. The appellants are the buyers in a contract for the sale of goods while the 
respondents are the sellers or the representative of the sellers. 


The facts giving rise to C.S. No. 384 of 1947 may be briefly stated. The plaintiff 
is a general merchant, importer and expcrter and commission agent carrying 
on business in Madras while the defendants are a firm of merchants dealing among 
others in stationery articles. After some previous correspondence to which 
it is unnecessary to refer the defendants placed an order with the plaintiff on goth 
December, 1946, for the supply to them of 550 gross of Everlast fountain pens. 
The description of the pens was “ 1,000 D.F. Reguar fills”. The price per gross 
was 74.95 dollars. This was ferwarded to Messrs. Frazer & Co., New York who 
themselves were middlemen getting these goods from manufacturers of these pens. 
The prices here mentioned included the commission payable to the plaintiff but by a 
subsequent arrangement evidenced by Exhibit P-2 dated 4th January, 1947, it was 
agreed by the defendants that invoices might be made out for the price to be paid 
to Messrs. Frazer & Crv., in America while they themselves undertook to pay 
5 per cent. of the value of the order as commission to the plaintiff. This was accepted 
by Messrs. Frazar & Co., New York by their letter Exhibit P-3 dated goth January, 
1947. The description of the goods for which the order was accepted stated in 
this acceptance letter was “ 550 gross, styled 1,000 De luxe ’ Dropper filled (regular) 
fountain pens’’. The price was mentioned as 74.95 dollars per gross FAS New 
York and it was added 

“However ın accordance with instructions from Crystal Company (the plaintiff herein) we are 
deducting their 5%, commission from this price. The merchandise will be billed to you at 71.20 
dollars net per gross FAS New york.” 

The letter stated that the goods had been shipped by parcel post to Madras, the 
price to be paid on arrival. ‘The goods arrived in Madras in the first week of March, 
1947 and were cleared by the defendants on 6th March, 1 947. ` The packages when 
opened were found to contain 370 gross fountain pens ‘ith barrels of pearl colour 
while the rest 180 gross consisted of pens with barrels of solid,colour. Before pro- 
ceeding further it might be stated that it is now common grounc that there is a 
difference in the market prices of these two varieties those with barrels in pearl 
colour being higher priced. It will be noticed that in the indent dated goth Decem- 
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ber, 1946, the defendants had not mentioned specifically that the pens were to be of 
pearl colour. The letters D.F. added to Everlast in that order merely indicating 
that they were dropper filled. When however this order was accepted by the 
plaintiff’s principals in America they described the goods ordered by the defendants 
as “ De luxe ”. There is some controversy in the case as to whether the description 
“ De luxe, did or did not indicate that the barrels should be assorted colours.”’ 
But the evidence in this case as well as the subsequent conduct of the parties to 
which we shall refer make it clear that “‘ De luxe” was understood in the trade 
to mean pens whose barrels were of pearl colour. ‘This is evident from the price 
list which shows that a price approximating to that which had been fixed in the 
order in the present case obtained for pearl colour pens, while the price of pens 
with solid colour was about ro dollars less per gross. 


When the defendants found that 180 gross were of solid colou: they incidentally 
contacted the plaintiff and desired him to communicate with his foreign principals 
to rectify the matter. As this correspondence was proceeding, the defendants 
also rejected the 180 gross fountain pens of solid colour as not conforming to the 
description contracted for by them. This rejection was accepted orally by the 
plaintiff and the matter was put in writing in Exhibit P-4 addressed by the defen- 
dants to the plaintiff on 31st March, 1947. They wrote thus: 


«We are obliged to pay you 5 per cent. buying commission as agreed upon 370 gross, which we 
shall pay. The other 180 gross will have to be taken back by you at the landed cost of the same 
which work out at Rs. 26—1 1—0 and have to be paid by you at your earliest convenience. Kindly 
confirm the above so that we may debit the cost of 180 gross fountaim pens in your account.” 


On the same day this was replied to by the plaintiff as follows :— 


“In reply to your letter dated the grst day of March, you may under the circumstances, return 

the 180 gross solid colour fountain pens. In other words, you may debit the cost of these fountain 
the landed cost of which works out to Rs. 26--11--0 to our account. In view of the fact that we 

hase no godown of our own, you may keep this stock in your godown, delivery to be taken by us as 
and when required for sale. 

We will attempt to dispose of the goods within go days from the date and in case we are not able 
to do so within that time, you are at liberty to charge us interst on the value of the 180 gross. For the 
first one month, you are not entitled to any interest. 

In the meantime please let us have your cheque for the 5 per cent. commission on the value 
of the 370 gross De luxe fountain pens.” 


This letter has been marked as Exhibit P-45. This was acknowledged on the same 
date in Exhibit P-6 by the defendants in these terms : 


‘We are in due receipt of your letter of the 31st instant and noted the contents with thanks. 
Accordingly we have debited the cost of 180 gross solid colours fountain pens at Rs. 26--1 1—0 per 
dozen to your account and the goods are kept ready for you. Please arrange to take delivery of the 
goods vathin go days and oblige.” 


The plaintiff wrote to the defendants on gth April, 1947, intimating to the latter 
that they had secured a godown and requsting them to deliver 180 gross pens. He 
stated that this delivery would facilitate the disposal of the same to his customers 
and assured them that he would sell them quickly and pay them the sale proceeds 
within a month and adding that if within 30 days any stock remained unsold he 
would pay them the usual rate of interest. He also requested them to send a cheque 
for the commission on 370 gross which had been accepted by the defendants. Defen- 
dants however refused to comply with this request and by their letter Exhibit 
P-8 dated 11th April, 1947, took up the position that the 180 gross would not be 
delivered to the plaintiff except as against their payment of their value as per 
their landed cost. The plaintiffs reply to this is Exhibit P-rr dated 
19th April, 1947, by which he diew the defendant’s attention to the fact that he 
would not be able to sell*the goods unless he had them in his hands and added 
that having debited the goods to his account, they could not insist upon withholding 
the delivery of the goods. He also insisted upon the payment of the commission 
due to him. He added a note “‘ without prejudice” which was based upon the 
letter received by him from his principals in New York that the expression ‘De luxe’ 


Ij MESSRS. SHA THILOKCHAND 2. CRYSTAL & co. (Rajagopala Ayyangar, F.). 497 


did not by itself mean any particular colour of the barrel and that in consequence 
the entirety of the goods originally supplied was in conformity with the contract. 
As this letter did not invoke ary immediate response the plaintiff caused a lawyer’s 
notice Exhibit P-r2 dated 21st April, 1947, to be served upon the defendants. By 
this letter the advocates for the plaintiff after referring the previous correspondence 
complained against the non-delivery of 180 gross solid colour fountain pens to the 
plaintiff the ownership of which had passed to him as evidenced by the correspon- 
dence between ‘the parties. In this letter they put forward a contention that the 
effect of this correspondence was a sale of 180 gross solid fountain pens by the defen- 
dants to the plaintiff at a price of Rs. 26-11-0 per dozen and complaining of the 
non-delivery of the goods made a claim for damages for the breach of this contract 
in the sum of Rs. 2,835 the figure being computed as difference between the landed 
cost of the said goods at Rs. 26-11-0 and the prevailing market rate stated to be 
Rs. 28 per dozen. The defendants also in their turn had this letter replied to by 
their lawyers and in this the contention of the defendants, that they would not 
part with the possession of ihe 180 gross pens until payment of the price was reite- 
rated, It was urged that the plaintiff could not claim delivery before paying the 
value of the goods. The defendants also threatened. that if before the end of the 
month the goods were not sold by the plaintiff and the proceeds delivered to them, 
the defendants would either by public auction or private retail sale sell these goods 
at the risk of the plaintiff after rst April, 1947 and hold him liable for the delivery. 
They also called upon the plaintiff to pay to the defendants the price of 180 gross 
already paid by the defendants namely Rs. 53,000 and odd. ‘The answer of the 
plaintiff to this threat of sale is contained in Exhibit P-14 another lawyer’s letter 
dated 23rd April, 1947. The position taken up here was that the defendants were 
not entitled to sell the 180 gross or deal with them in any manner except with express 
knowledge or consent and that any such dealing would be tantamount to corver- 
sion and criminal breach of trust since the defendants were holding the goods as 
bailee, for which criminal action was threatened to be taken against them. The 
correspondence on the same lines went on till May, 1947. 


Subsequently the defendants sent these goods to Calcutta, Delhi and other 
places without the knowledge or consent of the plaintiff, had them sold and kept 
the sale proceeds themselves. The plaintiff first filed a suit in the City Civil Court 
for the recovery of Rs. 2,800 and odd being the damages for the non-delivery of 180 
gross which according to him had been agreed to be sold to him for the price of 
Rs, 26-11-0 per dozen. It will be seen that this was the claim which was fore- 
shadowed in the first lawyer’s letter Exhibit P-12 as early as 21st April, 1947. 
In addition the plaintiff filed the present suit C. S. No. 384 of 1947 for the recovery 
of 5 per cent. commission due on 550 gross pens ordered by the defendants. The 
defendants filed written statements in both the suits and in the suit in the High 
Court on the original side they filed a counter-claim for Rs. 14,510-12-0 from the 
plaintiff after giving credit to the commission Rs. 4,621-14-0 due to the plaintiff 
on 370 gross pens which they had accepted. The suit in the City Civil Court 
was transferred to the Court for disposal along with C.S. No. 384 of 1947 and the 
two were tried together by Mack, J. 


The learned Judge dismissed the suit filed by the plaintiff in the City Civil 
Court and granted a decree to the plaintiff in C.S. No. 384 of 1947 for the com- 
mission due in respect of 370 gross De luxe pens and disallowed the rest of the com- 
mission. He also dismissed the counter-claim preferred by the defendants. The 
plaintiff does not appeal against the decree so fa: as it is against him but the defen- 
dants have filed this appeal against the dismissal of their counter-claim. 


The argument of learned counsel for the appellants may be summarised thus :— 
There was here a contract for the sale of goods by description. The 180 gross 
fountain pens did not answer to the descrip!ion of the goods contracted for. The 
defendants were therefore entitled to reject these goods and this was consented to 
by the plaintiff. As the defendants bad paid for the entire value of the goods, 
they had a right to insist that possession of the goods shold be with them until 
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they were paid thei: value by the plaintiff. The attitude of the plaintiff who 
insisted upon the delivery of the goods without payment of their price was not lawful 
and the defendants were therefore justified in refusing to part with the goods and 
insist on payment before delivery. As the action of the plaintiff was not proper, 
the defendants were entitled to sell the goods and appropriate the sale proceeds 
to themselves. That would amount to an acceptance of these goods and the claim 
put forward in the counter-claim is in the nature of damages fo. breach of 
, warranty. As admittedly there has been a breach of the condition on the accep- 
tance of the goods by the buyer they have a right to sue for damages as for breach 
of warranty under the terms of section 59 of the Sale of Goods Act and the learned 
Judge was not therefore justified in rejecting the counter-claim. 


Before dealing with the Boe points involved in this argument it is as well that 
we should refer to the claim of the defendants as formulated in the written state- 
ment. In paragraph 7 the defendants stated 


“the defendants informed the plaintiff that they cannot accept the said 180 gross pens, that 
ba had rejected the same that the plaintiff was liable to pay the value of the same at landed cost 
and take back the goods.” 


In paragraph 8 the allegation was 


“l... .OD 31-3-1947 it was agreed between the parties that the plaintiff should y the value 
of the said 180 gross pens at Rs. 26-11-0 per dozen being the landed cost which a out to Rs, 
57:745 and take back the goods, the plaintiff requested the defendants to give him a months’s time 
to do so and also requested the defendants not to charge interest for the said period of one month. 
The commission on 370 gross pens was agreed to be adjusted against the said amount.” 


In paragraph g the defendants stated : 


“Contrary to the agreement between the parties the plaintiff set up a case of sale of goods on 
credit and insisted on delivery of the said 180 gross pens without payment. ‘The defendants state 
that the plaintiff had no right to claim delivery before payment ad they informed the plaintiff that 
they were prepared to deliver the goods against payment as agreed to between the parties. The - 
defendants state that they were always ready and willing to deliver the pens as agreed upon at material ‘ 
times and the allegation to the contrara y in the plaint is false and untrue.” 

This idea is continued in paragraph 10: 


“The defendants submit that by not payi g and taking delivery of the goods by the end of April, 

1947, the plaintiff has rendered himself liable in damages on the basis of Rs. 26-1 1-0 per dozen being 
the rate at which the plaintiffs were bound to take back the goods and Rs. 18 per dozen being the 
market rate for Everlast solid colour pens on or about 1-5-1947 amounting to Rs. 18,765 and after 
Biving credit to Rs. 4621-14-0 being the commission due to the plaintiff on the 370 gr ner supplied 
according to contract, a sum of Rs. 14,143-2-0 is due to the defendants by the plaintifts.’’ 
In a reply statement which the plaintiff filed he drew the attention of the Court 
to the fact that the defendants had sold those pens and a propriated the sale proceeds 
to themselves. The point that is now raised on behalf of the appellants was never 
present to their minds at the stage of the trial and this is clear from the relevant 
issue dealing with the present matter, It is ‘issue No. 4 which runs thus : 

“was there an agreement between the parties that the plaintiff should take back 180 gross pens 
at Rs. 26-11-0 as alleged in paragraph 8 of the written statement?” 

When analysed it will be seen that the basis of the counter-claim as put forward 
in the written statement 1s this, viz., that there was an agreement that the plaintiff 
should take back 180 gross pens at Rs. 26-11-0 per dozen and that he failed and 
neglected to do so this failure being rested on subsidiary point that though the 
Plaintiff asked for delivery he failed to pay for the goods and therefore was not 
entitled to make such a demand. In respect of this part of the case, it is necessary 
to mention that when goods are properly rejected by a buyer there is no obligation 
upon him to return the goods in the sense that he is not bound to take steps to see 
that they are delivered at the place of business of the seller. This is provided by 
section 43 of the Sale of Geods Act. In cases where a buyer who has already paid 
for the goods rejects them as not conforming to the contract, he has however no 
lien upon the goods f enable kim to hold on to their possession and effect a re-sale 
in exercise of such lien. In other words a buyer who has rejected the goods after 
paying for them is not,an unpaid seller within the meaning of sections 45 and 46 
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of Sale of Goods Act so as to have a lien on them for his purchase money. See 
Lyon's Y. May & Baker! (Benjamin on the Sale of Goods, 8th edition, 687). Exhibits 
P-4 and P-6 do not contain any agreementi to the contrary entitling the buyer to 
retain the goods until payment so that it cannot be said that the plaintiff was not 
justified in law in insisting upon the delivery of the goods even without payment, 
particularly as the defendants themselves had agreed to debit the plaintiff in his 
books and to charge him interest after the end of a month. 


But this point only arises incidentally. The charge against the plaintiff was 
that he failed and neglected to take delivery of 180 gross on payment of the price 
‘at Rs. 26-11-0 per dozen. The counter-claim in substance is an action by a seller 
for damages for non-acceptance. It will be noticed that this is based upon a theory 
of a subsidiary contract of sale in respect of 180 gross between the plaintiff and the 
defendants evidenced by the correspondence on 31st March, 1947, a claim which 
is nearly identical with that upon which the plaintiff’s suit in the City Civil Court 
was based. On the basis of the legal claim as thus formulated the damages due 
to the defendants would be calculated on the difference between Rs. 26-11-0 a 
dozen the contract price and the ruling market price on the date of the breach, 
that is April May, 1947 of these pens. This was however not the basis upon which 
the damages put forward in the counter-claim was calculated. Tt will be apparent 
that the basis of the claim jn the counter-claim and that put forward by their learned, 
„counsel in appeal are entirely contradictory. The counter-claim is based upon the 
existence of a new contract come to between the plaintiff and the defendants on 
31st March, 1947, while the argument in appeal is based upon the breach of the 
original contract constituted by the acceptance of the plaintiff’s order by Exhihit 
P-3 dated goth January, 1947. The learned Judge has found that the defendants 
did not produce thei: books of account to show the exact price for ‘which they sold 
these goods. But they called in some evidence to piove the ruling prices of these 
. pens in or about April May, 1947. On the other hand, the plainuit also let in 
some evidence to show that the price of these pens on the relevant dates was about 
Rs. 26-11-0 per dozen in which event of course the defendants would not be entitled 
to any damages for a breach by a buyer for non-acceptance. The learned Judge 
was not inclined to accept the evidence adduced on behalf of the defendants and 
that was the grourd upon which he dismissed the counter-clalem. Counsel for the 
appellants does not challenge these findings of the learned Judge and that is exactly 
the reason why counsel for the appellants raised the contentions which we have 
summarised above and which proceeded upon a footing totally different from that 
„on. which their case was rested at the trial, in the pleadings and in the evidence. 


Even assuming that it is open to the defendants to put forward such a new 
case at this stage, we consider that there are no merits in the argument sought to be 
raised. The relevant provisions of the Sale of Goods Act which have a bearing 
on the point under discussien are sections 13, 15, 42 and 59, Under section 15 
of the Act where there is a contract for the sale of goods by description, there is an 
implied condition that the goods shall correspond with the description ; and under 
section 13 (1) where a contract of sale is subject to any condition to be fulfilled 
"by the seller, the buyer may waive the condition or elect to treat the breach of the 
condition as a breach of warranty and not as a ground for treating the contract 
as repudiated. Section 42 runs thus :— 

“The buyer is deemed to have accepted the goods when he intimates to the seller that he has 
aa them, or when the goods have been delivered to him and he does any act in relation to them 


which is inconsistent with the ownership of the seller, or when after the lapse of a reasonable time 
he retains the goods without intimating to the seller that he has rejected them.” 


Section 59 (1) runs thus: 
“Where there is a breach of warranty by the seller or wherg the buyer elects or is compelled 
to treat any breach of a condition on the part of the seller as a breach of warranty, the buyer is not 


iby reason only of such breach of warranty entitled to reject the goods buthe may, (a) set up against 
the seller the breach of warranty in diminution or extinction of the price or 


(b) sue the seller for damages for breach of warranty.” 


I. L.R. (1923) K.B. 685. 
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In the present case, we may take it as established that the colour of the barre 
of the pens ordered was a part of the description. It follow. that the 18b gross. 
of the pens which were delivered to the appellants did not answer to the description. 
The appellants having become aware of the breach of the condition on their inspec- 
tion of the goods immediately on their arrival made it clear to the seller that is the 
plaintiff that they were not going to accept the delivery of these goods as a per- 
formance or even an improper performance of the contract of sale. ‘They exercised 
then undoubted right of rejection of these goods as not conforming to the description 
of the goods stipulated in the contract. This election of theirs was accepted as 
proper and justifiable by the seller. It is needless to enquire whether on such an: 
election by the buyer the correct legal theory is that the property in the goods which 
has vested in the buyer on their delivery or physical acceptance is divested from 
them and re-vested in the seller, or on the other hand whether the original vesting 
of the property itself is conditional on the goods delivered conforming to the descrip- 
tion contracted for and on the condition being broken and on the buyer not electing 
to retain the goods the title that vested conditionally in the buyer is determined 
and put an end to. It is sufficient to state that whatever be the legal theory in 
the case of a sale of the type now under consideration namely “ FAS New York,” 
once the buyer elected to dis-affirm the delivery and exercises the right of rejection, 
he is divested of the title to the goods and the title vests in the seller. Not having any 
title to the goods, the buyer would have no right to them, for the property in them: 
is in the seller. There is no obligation on the buyer to return tbe goods to the seller 
whose property they have become by reason of their rejection (section 43). Ip 
the present discussion we are not concerned with the correctness of the attitude 
taken. up by the buyers in their refusing to part with their possession a matter 
which has already been dealt with earlier. Further for the consideration of the 
present question this is an irrelevant circumstance and need not detain us. One 
thing is clear howeyer from the correspordence and that is, ‘that to the end the 
appellants proceeded on the footing of a valid rejection by themselves of these 
goods a position which was concurred in and accepted by the seller. 


The right cf a buyer to sue for damages for a breach of warranty proceeds 
upon the basis that he has accepted the goods delivered to him the goods becoming 
his property by reason of his acceptance of these goods. The right of rejection 
of a buyer and his right to sue for damages for a breach of warranty are alternative 
remedies and can never be cumulative, for they proceed upon contrary state of 
facts. A question may arise as to whether a buyer who has once exercised an election 
to reject and the seller has accepted the rejection can revoke that election and 
proceed to accept the goods as in performance of a contract reserving his right to 
claim damages as for a breach of a warranty. We find it difficult to sustain such 
a position as legally possible. Once a buyer elects to reject the goods, he divests 
himself of his title to them and the property is thereupon vested in the seller. It 
follows that he cannot thereafter without the consent of the seller re-approptiate 
the goods to the contract and purport to accept them as in performance of the 
original contract. Whatever be the position as regards cases where the seller does 
not accept the rejection it is clear to us that in a case where this divestirg of the 
property from a buyer and the vesting of it in the seller takes place as a result of the 
conjoint action of the buyer and the seller, the buyer cannot subsequently by any 
unilateral act of his own divest the seller of his title to the property and purport 
to accept the goods as in performance and delivery of the original contract. The 
position of law appears to be this. When a seller delivers goods not answering to 
that contracted for, the buyer has two remedies open to him; the first is that he 
can reject the goods so as to destroy his own title to them and then call for a proper 
performance of the contract by the seller by delivering goods of the description 
stipulated in the contract, far it might well be that the seller on the date of the im- 
proper delivery and gightfull rejection has still time to perform the contract by a 
proper delivery. If however the time for performance has already expired and 
the buyer does not extend the same, he can sue the seller for damages for non-deli-- 
very. The damages would then be calculated on the difference between the con- 
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tract price and the market price on the date of the breach. A buyer however to 
whom’ the goods not conforming to the contracted description are delivered is not 
bound to reject. He has an option to waive the condition and elect to treat the 
breach of the condition as a breach of warranty and not as a ground for treating 
the contract as repudiated (vide section 13 (1) of the Sale of Goods Act). These 
two rights are by their very nature alternative. When a buyer accepts the delivery 
or deals with the goods as his own, he is not thereafter entitled to reject the goods 
and sue the seller for damages for non-delivery (vide section 42) section 59 (1) 
of the Act deals with the right of buyer in such a contingency. Where however 
‘the buyer rejects the goods there is no question of his suing for any other relief than 
damages for non-delivery. 


What is however urged on behalf of the appellants before us is that the appel- 
lants must be treated to have accepted the goods by reason of their private sale in 
Delhi, Calcutta, etc., and they are now therefore entitled to sue for damages as for 
a breach of warranty under section 59 (1) of the Sale of Goods Act. We have alresdy 
pointed out that the appellants cannot divest the seller of his title and appropriate 
the goods to the contract and accept them so as to bring themselves within section 
59. In view of this, it is not legally possible for the buyers to accept the goods and 
claim relief under section 59 of the Sale of Goods Act. 

Learned counsel for the appellants relied on a decision of this Court reported 
in Muthukrishna Reddiar v. Devichand ©& Co., Lid.1, as supporting’ his contention. 
That arose out of a suit by a buyer for damages for breach of contract. ‘The buyer 
ordered a certain quantity of new red chillies and the defendant sold to him goods 
said to answer to those described while they were in transit from Calcutta to Gudda- 
lore. The contract was C.I.F. and the buyer paid for the goods,on presentation 
of shipping documents. The goods were cleared at the Cuddalore Port by the 
buyers’ clearing agents and railed to him to Alandur where he had his place of 
business. On inspection the goods were found to be greatly deteriorated white 
in colour and old stock, the seeds falling out. The buyer rejected the goods but 
the seller refused to accept the rejection contending that there was no stipulation 
as to the quality of the goods or their description. After some correspondence between 
the buyer and the seller the goods were ultimately sold at the risk of the seller by 
the buyer through public auction. The goods realised about Rs. 5,000 and odd 
and after giving credit to this sum, the buyer as plaintiff filed a suit for the recovery 
of damages sustained by him that is the price he had paid besides the expenses 
he had incurred, in addition to the profits he would have made if the goods answered. 
to the description in the contract and his estimated loss of profit. ‘The suit was 
tried on the original side of this Court by Bell, J., who dismissed the action on the 
ground that the correspondence did not establish the plaintiff’s case that there 
had been any warranty or condition as to the quality of the goods. The plaintiff 
filed an appeal and it came before a Bench consisting of one of us and Venkatarama 
Ayyar, J. Then on appeal it was held that the contract was for delivery of new 
chillies and that there had been a breach of contract on the part of the seller. On this 
finding it was clear that the buyer was entitled to damages. The only question 
was whether the price realised at the sale of the goods did or did not represent the 
actual market value of the goods on the date of the breach. The contention of the 
buyer was that it did while it was contended for the seller that as the goods were 
sold at Alandur they might not have fetched the proper price and that evidence 
was necessary to show the exact price of the goods on the date of the breach. For 
this purpose the matter was remanded to the original side. It will be seen that the 
facts of this decision do not help the appellant in the least. In the case then before 
this Court the buyer had brought in the sale proceeds of the goods and had claimed 
the relief fo1 the balance and it was such a case that was the subject-matter of the 
decision. In these circumstances, we do not consider that that decision affords 
any assistance to the appellants in the present case where the*defendants have not 
brought into account the sale proceeds. We are therefore of the opinion that 
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appellants are not entitled to any relief in their counter-claim on the basis put 
forward. by them in the written statement. Before the learned trial Judge tHe case 
of the defendants proceeded upon the basis of a valid rejection and a separate 
contract between them and the plaintiff on 31st March, 1947. If they had been 
able to establish any damages on this footing which we may incidentally state was 
the basis on which the suit in the City Civil Court was filed by the plaintiff they 
would have succeeded before the learned Judge. They failed in this and the 
correctness of the learned Judge’s decision in this regard is not canvassed before us. 
Having failed on the ground of rightful rejection and a subsequent independent 
contract between themselves and the plaintiff, the appellants now seek in appeal 
to put forward a different set of facts and a case based upon the acceptance af the 
goods by them and a right to relief under section 59 of the Sale of Goods Act. Even 
assuming that they can put forward such a claim, we have shown that they cennot 
legally succeeded on such a ground since their election to reject accepted by the 
seller continues to be operative till the very end and their remedies of rejection and 
damages under section 59 are alternative and not cumulative. 


Before concluding we might briefly summarise the position : (1) Where goods 
not answering to the description contracted for are delivered to a buyer he has a 
right to one of two aliernative remedies (a) reject the goods ard obtain a refund 
of the price if paid in advance and sue for damages for non-delivery. In such an 
event the damages he would obtain would be the difference between the contract 
rice and the market price of the goods on the date of the breach if the latter were 
fiber (b) waive condition and accept the goods and sue for damages for a breach 
of warranty. When he accepts the goods, he has to pay the contract price less 
any claim for set off for the breach of warranty. Section 59 of the Indian Sale of 
Goods Act dbes not state the principle on which such damages are to be computed 
but this is set out in section 53 of the English Sale of Goods Act as the estimated 
loss directly and naturally resulting in the ordinary course of events from the breach 
of warranty ; in other words, the difference between the value of the goods as deli- 
vered and their value if they had answered to the contracted description. The 
basis on which the buyer is entitled to damages would be as stated in Jones v. Just’, 
the difference between what the goods were werth when they arrived and what the 
same goods would have realised had they been in the state contracted for. In the 
wards of Slade, J., in Champanahac v. Waller?. 


“The measure of damages is in the first place the difference in value between the goods as they 
were and the value which they would have had had they complied with the warranty”. 


The law in India 1s exactly the samc. It will be seen that in this computation, 
the price contracted for is wholly irrelevant and immaterial. ‘To take the present 
case as a concrete instance, the contracted price of the goods was Rs. 26-11-o0 per 
dozen. Suppose the market price in April-May, 1947 of solid colour pens were 
Rs. 28 per dozen while that of pearl colour was Rs. 30 a dozen ; the buyer would 
be entitled to damages at Rs. 2 per dozen, notwithstanding that he is making 
a profit by the sale. On the other hand, if the market price of the solid colour 
pens went down to Rs. 18 per dozen while the variety contracted for was say Rs. 20 
per dozen, he would still, be entitled only Rs. 2 per dozen and nothing more. The 
fact that he might have indented for solid colour pens at about 12 dollars per gross 
less than what he was charged for the De luxe pens is not relevant for the assessment 
of the damages recoverable by him for ex concessts there was never any contract 
for solid colour pens and the price at which the buyer could have obtained them 
is wholly immaterial for assessing the damages sustained by him. The whole 
basis of the calculation is the improper implementation of a contract for De luxe 
pens and the loss occasioned by the supply of solid colour pens is the only factor 
to be taken into account. °Thus viewed it would be seen that in no event can the 
buyer in an action fox breach of warranty recover the difference between the contract 
price as such and the lower price at which he sells or has to sell. For it might 
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well be that the prices have gone down and such loss cannot be attributed to the 
non-fulfilment of the contract by the seller. Just to clarify the position the corres- 
ponding situation when the buyer having fightly rejected the goods sues for damages 
for non-delivery may be considered. If the market goes down and the market 
price at the date of the breach is less than the contract price, there is no question 
of the buyer recovering any damages. 


The basis of the appellant’s claim ip the present case as set out in the written 
statement is the difference between Rs. 26-1 1-0 per dozen the landed cost and Rs. 18 
the alleged market price of solid colour pens in April-May, 1947. On no conceivable 
legal position can the buyer he entitled to claim on this footing. 


In passing we might mention that in the memorandum of appeal to this Court 
the appellants made a calculatior under which they were entitled to a sum of Rs. 
10,000 and after giving up some portion of the claim arrived at a figure of Rs. 3,985 
as due to them. We are unable io understand the basis on which these figures 
‘were worked out and learned ccunsel for the appellant was in no better position. 
In the view we take of the claim it is unnecessary to pursue the matter further. 


As we have already stated the defendants throughout stuck to the rejection 
and similarly the plaintiff to his acceptance of the rejection. At one stage when the 
defendant: threatened to sell the goods at the risk of the plaintiff it must obviously 
be as plaintiff’s agents for in ro other character could they have effected the sale 
and if subsequently the gocds were actually sold by them without the consent 
of the plaintiff, they were bound to have brought this into account in mitigation, 
if any, of the damage suffered by them by reason of the plaintiff’s breach of con- 
tract. But the defendants did not ever. mention this sale in their written statement 
and so their contention is unsustainable on this also. 


In the result, the appeal fails and is dismissed with costs. 
R.M. —— Appeal fails. - 

IN THE HIGH COURT OF JUDICATURE AT MADRAS. 
PRESENT :—Mnr. Justice GovinpA MENON AND Mr. Justice Mack. 


IP. S. S. Ghakkarai Chetti and another .. Appellanis.* 
J. 
The Board of Commissioners for the Hindu Religious and 
Charitable Endowments, Madras, by its President amend- 
ed as the Commissioners, Hindu Religious and Chari- 
table Endowments, Madras, as per Order in C.M.P. 
No. 1657 of 1952, dated 25th Mareh, 1952 and others... Respondents. 


Madras Hindu Reltgious Endowments Act (II of 1927), section 9 (12)—Public temple or place of private 
worship— Tests. 


The criteria for bringing public temple within the definition of section g (12) of the Madras 
Hindu Religious and Charitable Endowments Act are :—(1) it must be used as a place of public 
religious worship; (2) it must be dedicated to, or for the efit of the Hindu community or any 
section thereof; A it must be used as of right by the Hindu community or a section thereof as a place 
of public religious worship. 


The question whether a place of worship is to be considered as belonging to a family or a grou 
or whether it can be used as of right by the public cannot be determined by the nature of the build- 
ings, even though such place is constructed with all the indicia of a public institution, and the opulance 
‘with which the same has been furnished, but the criteria should be whether there has been any dedica- 
tion to the public. 

Madras Hindu Religious Endowments Board v. Deivanai Ammal, (1953) 2 M.L.J. 688, followed. 

C.M.A. No. 486 of 1951 and Ramanatha Aiyar v. Board of Commissioners for H.R. Endowments, 

(1954) 1 M.L.J. 239, referred. 
Appeal against the Order of the District Cout of Chingleput, dated 23rd 


August, 1950. 
* Appeal Against Order No. 166 of 1951. ° 15th April, 1954. 
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K. Narasimha Ayyar for Appellants. 


M. Seshachalapathi, T. A. Ramaswami „Reddi and M. K. Harihara Ayyar for Res- 
pordents. 


The Judgment of the Court was delivered by 


Govinda Menon, 7.—A dispute having arisen as to whether the Sri Subramania- 
swami Temple situated in Pulicat village, Ponreri taluk, is a temple as defined in 
section 9 (12) of the Madras Hindu Religious Endowments Act, it was decided 
by the Hindu Religious Endowment Board that the institution is a temple as defined 
in the Act. Thereupon the appellants before us, who claimed that the institution 
is a private temple belonging absolutely to a family of which they and respondents 
2 to 12 formed members filed O.P. No. 3 of 1950 before the District Court 
of Chingleput under section 84 (2) of the Act to set aside the order of the Board 
deciding that the institution is a temple as defined in the Act. The learned District 
Judge by dismissing the application confirmed the order of the Board and this appeal 
is preferred by the aggrieved parties under section 84 (3) of the Act. 


Section 9 (12) of Act II of 1927 which is the statutory provision with which. 
we are now concerned defines a temple as a place, by whatever designation known, 
used as a place of public religious worship and dedicated to or for the benefit of or 
used. as of right by the Hindu community or any section thereof as a place of public 
religious worship. Therefore the necessary criteria for bringing an institution 
within this definition are : (1) it must be used as a place of public religious worship; 
(2) it must be dedicated to, or for the benefit of the Hindu community or any 
section thereof; (3) it must be used as of right by the Hindu community or a section 
thereof as a place of public religious worship. Unless the conditions contemplated 
by this section are complied with, it cannot be held that the institution is a temple 
as defined in the Act. The learned District Judge has held that in view of certain 
- decisions, the presumption is that the institution is a temple as defined in the Act. 
The learned District Judge has held that in view of certain decisions, the presumption 
is that the institution is a public one, and he who disputes that presumption, must 
prove the contrary. Adyerting to the evidence let in before him the learned Judge 
was not convinced that that presumption has been rebutted. The learned counsel’ 
for the appellant contends that on the evidence the only conclusion that is possible 
is that the temple cannot come within the purview of the definition. It is urged 
(1) that there is no evidence of any dedication ; (2) that there are no endowments 
belonging to the temple as such ; (3) that even the temple has been built on a land 
purchased by the trustees’ family for a sum of Rs. 200 and (4) that there are no 
kattalais belonging to the institution. 


Whatever might be the tests laid down in decisions pronounced prior to Madras 
Act (II of 1927) so far as the present dispute is concerned, the matter has to be clinch-- 
ed by the definition in section 9 (12) and therefore we do not propose to discuss, 
as the learned District Judge had done decisions which have no bearing upon the 
interpretation of the term. The only case where the definition in section g (12) 
did not form the subject of consideration but in which the question whether a temple 
is a public one or not was decided and which we propose to consider is the Privy 
Council decision in Koman Nair v. Achuthan Nairt. It is unnecessary to discuss 
the observations which peculiarly pertain to the facts of that case. Their Lordships 
say that the crucial point for deciding the nature of a temple is whether there has 
been a dedication to the public and if that dedication cannot be ascertained with. 
any degree of certainty from the evidence, then the mere fact that in later times 
members of the public were allowed to worship in the temple without any let or 
hindrance would not makesthe temple a public one. For, as has been more than 
once noticed in decisions of this Court, it is against the sentiments of any Hindu to 
prevent the worship òf a deityewherever installed, be it in a private house or in a 
public temple. There has been numerous instances where deities installed in 
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places whioh are not public, have atracted pious and godly people for the purpose 
of worship and by the mere fact that they have not been prevented from praying 
and makihg offerings to the deity, in such places, nobody would dream of thinking 
that such places are places of public religious worship. 


So the question that we have now to consider is whether the temple in question 
has been used as a place of public religious worship and dedicated to, or for the 
benefit of, or used as of right by the Hindu community or any section thereof. 


On behalf of the appellant our attention has been invited to the oral and docu- 
mentary evidence in the case, especially the oral evidence of P.Ws. 1 and 3. The 
‘gist of the evidence of P.W. 1 is to the effect that the ancestors of the appellants and 
respondents 2 to 12 founded the temple as a family institution after purchasing 
the site where there was only a Devathi Vinayakar in a thatched shed. The site 
belonged to the joint family and a temple was built on that by P.W. 1’s father. 
At present a gurukkal is doing pooja but nobody contributed for the expenses of the 
temple. He refers to a silasasanam, a copy of which is marked as Exhibit B-10. 
It is dated 4th February, 1896. The inscription is to the effect that on the 23rd 
day of Thai Jaya Year (4th February, 1895) commencing from Prabhava the 
Kaliyugha 4,696th year, the building of Sri T. Ganapathy Subramania Swami 
Devasthanam at Palaverkadu, Ponneri Taluk, Chingleput District, had been 
‘consti ucted and completed by the trustees of the aforesaid Devasthanam the persons 
named thereunder. ‘There is nothing to show that any member of the public has 
contributed anything towards the construction of this temple. P.W. 1 further 
stated that there was no dedication of the temple to the general public and that 
no separate funds were endowed to the temple. He admits that they are cele- 
brating the utsavams of the temple and when the deity is taken through the 
streets during the utsavams the gurukkal is allowed to take public deeparadanas 
with their permission and that such offerings are returned to the public who offer 
them. The learned District Judge has attached to his judgment a rough sketch 
of the temple and its premises. It shows that there are various buildings attached 
to the temple, that it has a prakaram, a dwajasthambam and mandapams and 
madappalli attached to it. The residential quarters of the gurukkal are very near 
the temple. In addition there is a yagasala and a place where the vigrahams are 
installed. The temple is surrounded by a compound wall of its own on all the 
four sides and there is a flower garden attached to it for the purpose of rearing 
flower plants. These are features which might generally be seen in all public 
temples. It is therefore contended on behalf of the Endowments Board as well as 
the party who persists in putting forward the contention that it is a public temple, 
that in view of the structural nature of the temple and its premises there can be 
no escape from holding that it is a public temple. We are not impressed with this 
argument. ‘There is nothing which prevents any individual from constructing 
a place of private religious worship with all the indicia of a public institution. The 
‘question whether a house of God is to be considered as belonging to a family or a 
group or whether it can be used as of right by the public cannot be determined by 
the nature of the buildings and the opulence with which the same has been furnished. 
The criterion should be whether there has been any dedication to the public. 


From the evidence of P.W. 1 it is clear that there has been no such dedication. 
He has been cross-examined at great length. He has admitted that the present 
structures, whi h are described in the Commissioner’s plan and about which the 
learned Judge has attached a rough sketch are in existence. But all these according 
to him, were built with funds belonging to the family of the parties and not as a result 
of any public subscription. In paragrapb g of his deposition, in cross examination, 
the main features, of which notice has been taken by us above are admitted. With 
regard to the festivals that were conducted in the temple, his testimony is that some 
members of the family used to spend for festivals as well as sparvettai during the 
Brahmotsavam, Vinayaka Chaturthi and other festivals. Further he admitted 
that during the utsavam when people from the general public come and worship, 
they do not object to the same. e Important part of His testimony on which 
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reliance has been placed by counsel for the Commissioner for Hindu Religious and 
Charitable Endowments and for the other respondent who contend that the temple 
isa public temple is with regard to the existence of a Dasi who had been dedicated 
to the temple some years ago but who ceased to have any connection with the 
temple later on after surrendering the property given to her under Exhibit B-16, 
dated 29th January, 1937. It is furthe: contended that members of the public 
have made contributions and gifts to tre temple and an instance can be seen from 
Exhibit B-29 by which one Tiruvenkatachari made a gift of a piece of land to the 
temple for the Dharmakainkaryams of the Devasthanam. We have very carefully 
perused the evidence of P.W. 1 and in our opinion there are no admissions from. 
which any firm conclusion is possible that the public, or any section thereof, are, 
as of right, worshipping in the temple, or making offerings. So far as the oral 
evidence in the case is concerned, P.W. 1 can be said to be interested. So also is 
R.W. 2, who is a disgruntled member of the family which built the temple. He is 
the son of one Ramaswami Chetti, who was the Dharmakartha for five or six years. 
He deposes that the public as a matter cf right worship in the temple and bestow 
offerings. According to him one Amirthammal, a Vannia lady, has endowed a 
sum of Rs. 1,000 for the celebration of Brahmotsavam, on Krithigai Festival. One 
Tiruvenkatachari has executed a deed of gift Exhibit B-29. This witness owes 
a sum of Rs. 6,000 to the temple and he.i» a person not friendly towards P.W. 1 
as is seen from the facts elicited in cross-examination. ‘Therefore we have to leave 
out of account the interested testimonies of both P.W.1 and R.W. 2. When that 
is done, the residuum of evidence is that afforded by P.Ws. 2 and 3 and R.W. 1. 
P.W. 2, Sundaram Pillai, aged about 62 had been the karnam of Pulicat village 
since 1914. He is positive that the temple belongs to Arimuthu Chetti vagaira, 
who are called Chunnambukulathu people. The temple is situated opposite to 
the house of the Chettiar and before the present temple was enlarged and built 
there was a small Pillaiyar temple in a thatched shed and that shed got burnt. 
Thereafter the land was purchased by the Chettiars and all the sannidanams were 
built by them. He says that Arimuthu Chetti family prople built the sannidanams 
and installed the deities and the manais on which the sannidanams are built belong 
to them. The public did not contribute towards the construction of the sanni- 
danams and installation of the deities. The family is exclusively financing the 
utsavams. When questioned as to whether the public participate with or without 
the permission of the family he admitted that he is not in a position to say so but 
he is positive that the Adi-Dravidas have not entered the temple. There were 
four groups among the Chettiars springing from four families and he gives the names 
of each one of them. Each one of these groups has got a separate temple and each 
one of them was looking after the affairs of the temple. He was cioss-examined 
at some length and he admitted that he never went to the temple except on invi- 
tation. About the dedication of the Dasi and her leaving the temple, the witness. 
stated that though she was dedicated, she went away some years ago and the pro- 
perties given to her wert returned by the gift deed Exhibit B-16. It is also stated. 
that one Amirthammal celebrated the third day Simhavahana utsavam and that 
one Shanmughasundaram celebrated the Horse vahanam. It is further stated 
that there are no hundials in the temple and that outsiders come for these utsavams. 
We have no hesitation in accepting the evidence of this witness in toto and on his 
evidence it is clear that the members of the public do not as a matter of right either 
worship or bestow offerings to the temple. 


The other witness, P.W. 3, is the village munsif of Pulicat for thirty one years. 
and he knows the suit temple. According to him the temple belongs to Chunnam- 
bukulathar, t.e., the Arimuthu Chetti’s family. This witness being a Mussalman 
is not in a position to give details of the worship by the others. 


R.W. 1 was the, Inspector of the Hindu Religious Endowments Board from 
1943 to 1950. His report to the Board is marked in the case as Exhibit B-5. Alt 
that he states there is from enquiry and he does not know anything personally 
about the temple affairs. 
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One crucial circumstance which we have to consider is the absence of any 
member of the public deposing that the public have any right to worship in the 
temple without the permission of the trustees. In a village of this magnitude where 
admittedly the caste Hindus predominate, it is surprising that no member of the 
public has come forward to support the theory of the Board that this is a public 
temple. In our view that is the most important criterion. 


On behalf of the Board various points have been urged. It is firstly contended 
that the presumption that the temple is public institution has not been rebutted. 
Secondly, relying upon the observations contained in Sitaramanuja Chari v. Vallamma}, 
it is argued that a private temple cannot be outside the dwelling house of the family. 
From the evidence it is clear that the land for building the temple has been pur- 
chased under Exhibit B-7 and is situated very near the family house of the trustees. 
The fact that the temple is not exactly within the dwelling house of the trustees 
would not detract from its private nature if it was really a private temple. 


The third point on which learned counsel relied is with regard to the gift 
evidenced by Exhibit B-29 by which one Tiruvenkatachari, as has already been 
mentioned, made a donation of a small piece of land worth Rs. 100 to the temple. 
We do not krow under what conditions and under what circumstances the donation 
was made. But,.if, as a matter of fact, the temple has been receiving donations 
from outsiders much better and more cogent evidence would have been made 
available about it. It is not uncommon in certain parts of India for an individual 
to make a gift to an idol in a private institution and therefore such a stray instance 
cannot convert what was originally a private institution into a public temple. 


Another point on which the learned counsel wanted to argue is that admittedly 
Brahmotsavam is conducted for some days in the year and outsiders perform the 
ubayams. Our attention was invited to Exhibit B-17 which is a statement of the 
details regarding the conduct of the Brahmotsavam. A closer examination cf the 
document shows that except on one or two days, when it is stated that Devasthanam 
villagers perform these ubayams, there is nothing else to show that others have been 
spending any money for conducting these utsavams. To our minds the fact that 
Devasthanam villagers are menticned would not show that the members of the 
public have conducted festivals as a matter of right. It may be that the Devas- 
thanam villagers refer to the tenants of the lands which are separately allotted for 
the expenses of the temple and that is a proper description to be given to those 
villagers. The other facts on which counsel relied are that the temple bas got a 
gurukkal and a hierarchy of servants. We do not think that all these factors go 
to any extent at all. 

We may now refer to a few cases on which reliance has been placed on behalf 
of either side. The most important of them is a recent decision of Rajamannar, 
C.J. and Venkatarama Ayyar, J., in The Madras Hindu Religious Endowments Board v. 
V. N. Deivanai Ammal*, which was against a decision of Krishnaswami Nayudu, J., 
holding that the Sri Veda Vinayaka alias Sarvasiddhi Vinayakar Temple at 
No. 187, China Bazaar Road, Madras, is not a temple as defined in section 9 (12) 
of the Madras Hindu Religious Endowments Act, and therefore exempt from the 
operation of the Act. The various instances which were alleged on behalf of the 
Endowments Board, to show that the temple in question is a public one have been 
elaborated by the learned Judges. They are :—(1) that the temple was built 
in 1919 and the Kumbabishekam was performed on a grand scale ; (2) that the 
person who claims to be the owner of the temple herself made utsayamurthis, built 
chaprams, and deities were also taken in procession on some special occasions ; 
(3) that a gurukkal has been engaged to perform the puja regularly, and (4) that 
the temple has got a gopuram and other features which are usually found in a public 
temple. The learned Judges held that in spite of these things the temple is a private 
one as there has been no deed of dedication proved at all. The learned judges 
referred to Koman Nair v. Achuthan Nair? and held that the factethat members of the 
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public are occasionally allowed to worship in the temple cannot show any kind 
of dedication to the public or that the public, or any section thereof as a-matter 
of right, worship in the temple, and they state that it is not in consonance with the 
Hindu sentiment to exclude worshippers from a temple even when it is private. 
Observations of Varadachariar, J., in Nagi Reddi v. Board of Commissioner for Hindu 
Religious Endowments, Madras1, were also considered by the learned Judges. 
Taking all the circumstances into consideration, it was held that even though the 
temple was situated in a very public place and has got most of the indicia attaching 
to public temples, still in the absence of any deed of dedication, or any direct evidence 
to that effect, the conclusion is not possible that the temple is a public one. The 
mere fact that members of the public are allowed to worship is no ground to hold 
that it is a public temple at all. We are in perfect agreement with this decision. 
In the present case, the land on which the temple is built was purchased in 1887 
by a certain Rathna Chetti and though he is described as a trustee of the Sri Subra- 
maniaswami temple, Pulicat, it is clear that the purchase was intended for the 
building of an institution which could not be held to be a public temple for towards 
the end of the document, Exhibit B-7 it is stated that the vendee himself shall hold 
and enjoy the said land. The mere description of the individual as the trustee 
‘of the temple in the preamble of the document would not shew that the members 
of the public have any right init. In the operative portion of the document when 
the vendor says that the vendee shall hold and enjoy the said land, the full import 
of that expression is that the public cannot have any kind of right in it. In this 
case, though there is some evidence to show that unlike the temple concerned in 
The Madras Hindu Religious Endowments, Boad v. V. N. Detvanat Ammal*, some pro- 
perty has been dedicated for the upkeep of the temple, the preponderance of oral 
and documentary evidence is to the effect that the income from those properties 
would not be sufficient for meeting all the usual and unusual expenses of the temple. 
Even according to R.W. 2, the total extent of the temple land is only about 15 acres 
and it is not stated that the income from these lands would in any way be sufficient 
for meeting the usual expenses. He also states that the outstandings to the temple 
are only about Rs. 2,500. According to his own deposition, he owes Rs. 6,000 
to the temple. But a person who does nct pay his dues to the creditor and claims 
the institution as private is not entitled to any credence at our hands. There are 
suggestions which are not substantiated by any credible corroborative piece of evi- 
dence that temple jewels are worth Rs. 30,000. But who gave them and how 
they came to be temple jewels are not at all explained. As we have stated already 
the evidence of this witness is not entitled to acceptance at our hands. According 
to him the annual income of the Devasthanam will be Rs. 500 to Rs. 600 and not 
more, and this has been the income for 20 or 25 years past. Ifutsavams and other 
ceremonies have to be conducted and if Nityaneivedya Deeparadana has also to be 
performed, it is conceded that a monthly income to the tune of Rs. 50 would be 
hardly sufficient for these matters and on the evidence of P.Ws. 1 and 2 that the 
family is spending for the ceremonies and kainkaryams we have no hesitation in 
holding that there has not been sufficient properties dedicated for the expenses 
of the temple. Whatever properties are found as dedicated, should be deemed 
to be set apart by the family for meeting the ordinary expenses and where any 
excess amount is necessary the family itself would meet the same out of its coffers. 
In these circumstances we feel that the observations of the learned Judges in The 
Madras Hindu Religious Endowments Boad v. V. N. Deivanai Ammal? are of gieat 
applicability to the present case. 

The other decision which has been brought to our notice by the appellant 
is the judgment of one of us (Mack, J.) in C.M.A. No. 486 of 1951 where under 
circumstances which are very similar to the present it was held that the temple 
in question is a private ifstitution and not one as defined in section 9 (12) of the 
Act. The institutiga which was the subject of consideration was the Sri Kailasa- 
nathar temple at Arumbakkim, Wallajah Taluk and from the evidence it was 
clear that the father of the person who claimed to be the private trustee of this 
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institution, one Viraswami Ayyar built the temple some 50 years ago from his own 
funds on his own patta land and that he subsequently became himself a sanyasi. 
There were indications there that the temple has got many of the features which 
are common to public institutions and which we find in the present institution also. 
It had a garbhagraham, a gate and number of shrines with a lingam in the centre 
surrounded by minor deities. ‘There was a gurukkal who was examined as P.W. 1 
who did regular service in the temple and was paid by the owner. The case of the 
appellant there was supported by the President of the Panchayat Board, one Dorairaj 
Ayyangar, like the karnam in the present case, that the temple was a private one. 
Reliance was placed for coming to the decision that it was a private temple on the 
degisions in Auman Nair v. Achuthan Nair! and The Madras Hindu Religious Endow- 
ments Board v. V. N. Detvanat Ammal*. We may here repeat the observations con- 
tained in that judgment to show that Hindu sentiment is against interdicting pious 
and religious-minded persons from worshipping even where the idol is installed 
in a private house :— 

“I do not think the Act intended to put an embargo on religious and charitable-minded individuals 
founding private temples intended primarily for family worship in the middle of their own patta land.”? 


There is a fair amount of similarity between the facts of that case and the one which 
we have to decide now. 


On behalf of the Endowments Commissioner strong reliance is placed upon the 
observations of Varadachariar, J., in Nagi Reddi’s Case®, but the facts of that case 
are quite different from what obtain here. There was in fact a trust deed which 
clearly contemplated kainkaryams in the temple being undertaken by outsiders, 
while in the present case, except one or two stray gifts made to the temple, there is no 
indication whatever of the public, as of right, performing any kainkaryams. 
This decision has been considered by the learned Judges in V. N. Deivanai Ammal’s 
Case*, and we do not think it necessary to lay any great stress on the special features 
of that case. We have already referred to Sttaramanujachari v. Velamma*, on the 
question as to the location of the temple. However much some of the observations 
there may be helpful in deciding whether an institution is public or private, the 
question remains that after the enactment of Madras Act XI of. 1927, we have 
to be guided by the definition of the word “ temple” in the Act and not by what 
were considered: to be the features of a public institution. The other decision in 
Narayanan v. Hindu R. E. Board®, which was relied upon cannot very much help in 
elucidating the point here. There the learned Judges held that the user by the 
public: was as of right because there were no circumstances suggesting that the 
user must have been permissive or that the authorities in charge of the temple 
exercised any arbitrary power of exclusion. Sofar as that decision is concerned, 
there are no observations there as to when the temple was founded and by whom. 
The petitioners’ family there was living within 3/4th mile or a mile of the temple 
and not adjacent to the temple as in the present case. The learned Judges observed 
as follows :— 

“The question of intention to dedicate the place for the use of the public or of the user by the 
public being as of right is necessarily a matter for inference from the nature of the institution and the 
nature of the user and the way the institution has been administered.” 

We are in agreement with those observations. In the present case the conclusion 
that can be drawn is not in favour of the public but as regards the private nature 
of the institution. 

The only other case which we need refer to is a recent decision reported in 
Ramanatha Ayyar v. Board of Commrs. for H.R.E.® to which one of us (Goyinda Menon, 
J.) was a party. There the question was whether a temple belonging to a Grama Jana 
Sablia, which was a fluctuating body of villagers competent to hold and own pro- 
perty is a private temple or not. After considering theeevidence in the case, the 
Court came to the conclusion that there has been dedication to the public or a 
grrr pg ee ate, 
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section of it and that as a matter of right public are worshiping in the temple. We 
do not think that this decision is of any help in deciding the present case. ‘In that 
case there was clear evidence that members of the public were worshipping in the 
temple as a matter of right unlike the evidence in the present case which does not 
establish public worship as a matter of right. 


On a consideration of the entire evidence in the case we are not satisfied that 
there has been any dedication of the institution to the Hindu public or to any section 
of it. We are also satisfied that the members of the public do not as a matter of 
` right worship in the temple. As we have already indicated the fact that there is 
no evidence forthcoming from any respectable individual other than the disgruntled 
member of the family of the owners R. W. 2 shows that the people at large never 
caréd to own this institution as a public one. The order of the learned Judge 
holding that the temple is one as defined in section g (12) of the Act is therefore 
set aside in toto and this appeal is allowed. Each party will bear his or their own 
costs in this Court. 


K.S. E Appeal allowed. 
IN THE HIGH COURT OF JUDICATURE AT MADRAS. Í 
PRESENT :—MR. Justice BASHEER AHMED SAYEED. 


The Board of Commissioners for Hindu Religious Endowments, 
Madras, now the Commissioner, Madras Hindu Religious 
and Charitable Endowments .. Appellants* 


v. 
V. Shama Rao and’ others .. Respondents. 


Madras Hindu Religious Endowments Act (II of 1927) section g (12)—Public temple or place of private 
worship—Test—Onus of proof. 

The mere fact that a temple is outside the dwelling house, that poojas are performed by a paid 
archaka, that a big idol is in a temple, that swamiars are permitted to stay would not by itself satisfy 
the requirements of a public temple. 

Under section g (12) of the Religious Endowments Act (1927), the requirements of that section | 
has to be complied with in order that a temple should be declared a public one. The burden 
under this section, lies heavily upon the party who claims a temple to be a public one to prove the 
requirements of the definition of a public temple as given in section g (12) of the Act. 

The Madras-Hindu Religious Endowments Board v. Devanai Ammal (1953) 2 M.L.J. 688, A. K. T. K. M. 
Narayanan Nambudripad v. Board of Commissioners for the Hindu Religious Endowment, Madras, A.I.R. 1938 
Mad. 209 at 210, Sttharamanujachari v. Velamma (1915) 2 L.W. 858 at 860, Subramanta Atpar v. Poojari 
Lakshmana Gounder (1919) M.W.N. 899, C.M.A. No. 486 of 1951 referred, and P.S.S. Chakkarai Chetti v. 
The Board of Commissioners for the Hindu Religious and Charitable Endowments, Madras, (1955) 1 MLL.J. 
503, referred and followed. 

On the question of onus: Koman Nair v. Achuthan Nair (1934) 67 M.L.J. 788: L.R. 61 I.A. 405 : 
I.L.R. 58 Mad. 91, 95 (P.C.), Babu Bhagwan Din v. Gir-Har pba (1940) 1 M.L.J.1: LR. 67 
I.A.r: LL.R. 15 Luck. 1 (P.C.). Nag: Reddi v. The Board of s for the Hindu Religious 
Endowments (1937) 2 M.L.J. 485 and Musammal Konala Lachmt v. Mahant B Prasad (1920) 13 
L.W. 156 (P.C.) referred. 

Appeal against the order of the District Court of Tiruchirapalli, dated the 
goth January, 1950, in O.P. No. 105 of 1948. 


M. Seshachalapathy and M. Chockalingam for Appellant. 
C. R. Krishna Rao for Respondent. 


The Court delivered the following 

JupcMENT.—This appeal is against the order of the learned District Judge 
of Tiruchirapalli allowing the petition to set aside the order of the Hindu Religious 
Endowments Board declaring the suit institution as a temple as defined by section 
g (12) of the Act. 

The case for the respondents-petitioners in the lower Court was that the suit 
temple was a private place of worship founded by the lineal ascendants of the peti- 





* A.A.O. No. 564 of 1950. 7th May, 1954- 
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tionerş and the second respondent therein. A paid servant was performing 
the pooja in the temple. The temple was never dedicated to the public 
and the public did not worship there. It was intended for the members of the 
family of the respondents who were devotees of Hanumar Koil and who belonged 
to the Madhva section of the Hindu community. The expenses for the suit 
temple are said to have been met entirely out of private funds. No offerings or 
subscriptions have ever been made by or received from the public. The public 
had also never interfered at any time with the management of the suit temple. 
When the appellant-Board itself was about to take action in respect of the suit 
temple on the application filed by the poojari who was a dismissed person the res- 
pondents-petitioners in the lower Court filed application before the Board in O.A. 
No. 156 of 1947 to declare that the suit temple was not a temple as defined in the 
Act. On 10th December, 194.7, the Board passed an order dismissing the said applica- 
tion, O.A. No. 156 of 1947, holding that the institution known as Sri Hanumar 
Temple, Pudu Agraharam, Srirangam, asa temple under section 9 (12) of the 
Hindu Religious Endowments Act. Thereupon the respondents herein filed 
O.P. No. 105 of 1948 out of which this appeal has arisen. In the said O.P. No. 
105 of 1948, the contention of tbe appellant-Board was that the temple was a public 
temple where members of the public enter and worship as of right without let or 
hindrance and that the land on which the temple stood was itself a gift to the fore- 
fathers of the respondents by a stranger to the family and that the temple was on a 
public road and had all the appearances of a public temple. ‘The second respondent 
to the petition supported the Board and stated that the temple was dedicated to 
public worship and was not a private property. He is one of the trustees of the 
temple who was at loggerheads with the petitioners before the lower Court. The 
learned District Judge, after taking into consideration the document and the oral 
evidence let in on behalf of both sides, came to the conclusion that the Hanumar 
Koil in question was not a temple as defined by section 9 (12) of the Act, but that 
it was only a place of private worship. The Hindu Religious Endowments Board 
preferred this appeal, 


The appellant-Board relied upon Exhibits P-1 and P-g filed before the Board. 
Exhibit P-1 is said to be a copy of the deed of agreement among Krishna Rao, 
Ananda Rao and Rama Rao, dated 28th June, 1881. Itis said to have been executed 
to settle the claims of the various properties acquired by the family. In that docu- 
ment, reference is made to Hanumar Temple and parties agreed not to claim the 
income from the trees planted by them on the Ammamandapam road as usufruct 
as those trees had been left for charities and the pooja of Sri Hanumar Temple 
constructed by them. The other document before thé Board, Exhibit P-2, is said 
to be a copy of the will of Rama Rayar executed in favour of Ranga Rayar, his 
adopted son. This was dated 26th October, 1904. In that it is stated that the 
deity of Hanumar was installed and pratishta performed by Rama Rayar and his 
elder brother Krishna Rayar. The mode of management of the charities with 
the temple has also been prescribed in the said will. The schedule appended to 
the will gives a description of the temple in question and the trees planted on the 
road-side as well as the moveable properties of the temple. These two documents 
were considered by the Beard as giving no indication that the deity in the temple 
was only intended for the worship of the members of the family, Rama Rao and 
others. The Board held, that simply because the members of the Madhva Brah- 
min community have got special veneration for Sri Hanumar, it could not be 
presumed that it was not a place of public religious worship. ‘The Board. then relied 
upon the report of the Assistant Commissioner who inspeeted the locality and made a 
report giving details of the daily poojas and the free access of the public to the temple 
and the worship of the public without any let or* hindrance in the temple. It 
is also stated in the report that the trustees themselves were residing far away from 
the temple. Certain receipts also were produced before the Board to show that 
the temple was not extempt from property tax, but the Board, held that these receipts 
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were not sufficient to lend support to the contention of the respondents that the 
institution was not a temple as defined in the Act. On the basis of this, the' Board 
dismissed the petition. 


The learned counsel for the Board relies upon this order of the Board which 
is marked as Exhibit A-2 and also on Exhibit A-4 which is a deed of gift, dated 25th 
April, 1884. This deed of gift is executed by Narayana Rayar, who is a Madhva 
himself, in respect of a house site in favour of three persons who are stated to be 
the ancestors of the present trustees. This deed says that the donor makes a gift of 
the house site belonging to him mentioned in a previous cancelled gift and situated 
in the 42nd Lot, Alvarthottam, Sitapuram Village, Melurmaganam, Srirangam 
sub-district, Tiruchirapalli District, which is situated on the west of the road leading 
to Ammamandapam. The measurement of this land is said to be 32 human feet 
and 162$ feet worth about Rs. 500 and it is gifted for the purpose of building a 
temple, to instal the Hanumar deity therein and to conduct pooja, etc. It also 
recites that the temple had already been constructed on the aforesaid site and the 
Hanumar deity had been installed and the pooja had actually been conducted. 
So, the gift is executed in respect of the aforesaid site. The point urged by the 
learned. counsel for the appellant-Board in respect of this document is that the site 
on which the temple has been built having been given by a stranger by way of 

ift, it must be considered to be intended for the benefit of the entire public and not 
or the personal or private use of the trustees in whose favour the gift has been executed. 
As against this the contention of the respondents—the contesting trustees is that 
the donor of the site was a relation of the ten trustees and that he was not a stranger 
to the family and there wasnothing strange or unusual that a relation of the family 
of the then trustees should have made a gift of a bit of land for the purpose of a , 
temple to be constructed by the members of the family for their family worship. 
Merely because, it was not possible for the present trustees to say how exacty the 
donor of the site on which the temple has been constructed is related, it would 
not derogate from the true nature or character of the gift which was for a private 
temple to be constructed by the other members of the family. The evidence of 
P.W. 7 is to the effect that the donor was a distant relative of the family but not an 
agnate and he could not say how he was related. So far as this point is concerned, 
there is no evidence to prove that this Narayana Rao was a stranger to the family. 
On the other hand, the contents of the gift-deed, Exhibit A-4, taken as a whole and 
read along with the evidence of P.W. 7 leave the impression that the donor could 
not have been a stranger but must have been a relation of the ancestors of the present 
trustees interested in the establishment of a temple for the benefit of the family . 


The next point that has been urged by the learned counsel for the appellant 
is that the building of the temple conforms to the ordinary type of a temple and that 
it is not part of a dwelling house and therefore, could not be construed to be a 
temple intended for the private worship of the members of the family. It is also 
urged that, in so far as the temple is outside the dwelling house and has been treated 
as an independent entity ever since 1884 ard the pooja therein has been conducted 
by a paid archaka, these incidents would be consistent only with a public aa Oe 
and not with a private family temple. Referring to the decision in The Madras 
Hindu Religious Endowments Board v. Deivanait Ammal1, the learned counsel has sought 
to distinguish the observations in that decision from the facts that obtain in the 
present case. I do not think that it is possible for me to agree with the learned 
counsel for the appellant-Board in this matter. The mere fact that the temple 
appears like the ordinary public temple or that a paid archaka has been in charge 
cf the temple for the performance of the poojas and other ceremonies would not be 
sufficient to make the temple ,a public temple. Something more has to be 
established to make it a public temple. 





ty (1953) 2 M.L.J. 688, 
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In the next place, the learned counsel contended that the presumption in 
respect’ of temples is that they are always public temples until and unless the con- 
trary is proved. He relied upon Koman Nair v. Achuthan Nair, wherein it iy stated 
that private temples are unknown and that in order to establish a temple to be a 
private one, the onus is heavily upon the party claiming the temple to be a private 
one to show that it is not a public temple. The decisions in Babu Bhagwan Din v. 
Girhar Saroop* and Bhavanam Nagi Reddi v. The Board of Commissioners for the Hindu 
Religious Endowments®, were relied upon by the learned counsel to show that unless 
the onus, which lay upon the party who agitates against the temple being a place 
of public religious worship, was discharged, the presumption would always be that 
the temple, from its appearance, architectural features and the nature of the 
poojas and ceremonies, etc., is a public institution and not a private one, 


This would ordinarily be the case but for the fact that the law has laid down 
that, in order that a temple should be declared to be a’public one, the requirements 
of section g (12) should be complied with. The burden, theretore, under this 
section, lies heavily upon the party who claims the temple to be a pbulic one to 
prove the requirements of the definition of a public temple as given in section 9 
(12) of the Act. The question then is as to whether the appellant-Board has proved 
on the basis of the documentary and oral evidence, that the temple is used as a 
place of public religious worship and that it has been dedicated for the purpose 
of the Hindu community, or any section thereof, or,’in the alternative, that the 
temple has been used as of right by the Hindu community or any section thereof, 
as a place of public religious worship. When the section lays down that these 
requirements have to be satisfied in order to declare the temple a public one, there 
is no use relying upon some presumptions in regard to the public character of a 
temple on the general dictum that there can be no priyate ownership of temples. 
The decision in Musammal Konala Lachmi v. Mahant Bahadur Prasad*, relied upon by 
the learned counsel for the appellant will have to be considered in relation to the 
facts of each case, and as has been laid down in more than one decision, it will 
not be proper, nor will it be possible to lay down any hard and fast rule that could 
be uniformly applied to every case of a temple. So long as section 9 (12) stands, 
we have to adhere to the language of that section and find out as to how far the 
temple falls within the scope of the definition as given in that section. 


The learned counsel, however, has invited my attention to the decision in 
A. K. T. K. M. Narayanan Nambudripad v. Board of Commissioner for the Hindu Religious 
Endowments, Madras®, in which Varadachariar, J., observed that public dedication 
may be a matter of inference from oircumstances, and the user of the temple as 
of right may also be established from the circumstances of the case. Even so, the 
decision in P. Sttaramanujachari v. K. Velamma’, has also been relied upon by the 
learned counsel for the appellant in support of his contention, that, in the present 
case, dedication of a tem ie to the Hindu community can be inferred easily from 
the facts. On a reading of the documentary and oral evidence, I must observe that 
it is very difficult to infer either the fact of dedication or the fact of user of the temple 
as cf right by the Hindu community or any section thereof in tke present case. 

Exhibit A-5 has also been relied upon by the learned counsel for the appellant 
to show that the sale-deed in favour of the then trustees as early as the 14th June, 
1884, speaks of the trustees as mere managers of the Hanumar Temple on the road 
and that this description of these trustees as mere managers or Dharmakarthas 
would not entitle them to claim the temple as their private place of worship. I 
do not think that there is much substance in this contention. The terms managers 
or “ trustees’ or “‘ dharmakarthas”’ are used loosely in documents which are not 
written by legally-trained persons. So nothing much turns upon the description 
of the claim only under Exhibit A-5 namely, the vendees as mere managers. In 
the Tamil language, the term “ dharmakarthas ” would be equivalent to trustees. 
a aa nl ere RS a ee oO ee tS S AE RS ae Nh Ae ee E 


I. (1934) 67 M.L.J. 788: L.R. 61 I.A. 405: 3. (1937) 2 M.L.J. 485. 
I.L.R. 58 Mad. gt at page 95 (P.C.). 4. (7920) 13 L.W. 156 (P.C). 
A.I.R. 1938 Mad. 209 at 210. 


2. (1940) 1 M.L.J. 1: LR. 67 TA, r: 
LL.R. 15 Luck. 1 (P.C.). . (1915) 2 L.W. 858 at 860, 
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Great reliance has been placed by the learned counsel for the appellant on 
Exhibits A-6, A-7, A-8 which are respectively the plaint and the Razinama in 
O.S. No. 436 of 1898 on the file of the District Munsiff’s Court, Srirangam and the 
will of Karur Rama Rayar, dated 11th November, 1909. The plaint was filed by the 
sons of Ananda Rao against their paternal uncles. In paragraph 2 of the plaint, Exhibit 
A-6 and averments statements in Exibit A-7 are made to the effect that Rs. 1,000 
was set apart by the grandfather as an endowment for the temple, that a sum of 
Rs. 700 was agreed to be paid by rst defendant to the temple. It is argued that 
these averments in the plaint are consistent only with the temple being a public 
one, that only the rights of management of that temple vested in the trustees and 
that they did not go to show that it was a private temple. Further, the prayer 
for settlement of a scheme in the plaint also was destructive of the theory that it 
was a family temple intended for worship of the members of the family. Exhibit 
A-7, the Razinama, however, provides for the management of the temple by turns 
in rotation by the members of the family. A reading of these two exhibits and the 
relevant portions thereof does not convince me that they establish the public nature 
of the temple in question. The suit itself was filed out of a quarrel that had arisen 
between the rival claimants and the mere prayer for a scheme for the management 
of the temple need not necessarily be inconsistent with the private character of 
the temple. The Razinama itself goes to prove that future management of the 
ae was settled on the basis of the temple being a private institution and not a 
public temple. There was no association of any member of the public for the 
management of the temple under the Razinama decree which would have been 
the case if the public was really entitled to worship it the temple as of right if the 
parties treated it as a public temple. It is well known that schemes are in existence in 
respect of private institutions, charitable or religious, as the case may be. The 
mere fact that certain endowments were set apart for this temple would not also 
make the temple assume the character of being a place of public worship open to 
the Hindu community as of right. 


The next important point which has been urged by the learned counsel for 
appllant is that in 1932 the house property tax was cancelled in respect of the temple 
on the ground that it was a place of public religious worship. This is borne out 
by Exhibit B-3, but that evidence is that, apart from the cancellation of the tax, 
for one period, during the rest of the period, the Municipality has claimed property 
tax from the entire property of which the temple forms a part. This document 
does not really carry the case of the appellant any farther, in the face of the evidence 
that is on record. 


Another point that has been urged by the learned counsel for the appellant 
is that the stone idol of a very large size, riz., 34 feet high is installed in the temple in 
question and the bigness of the idol is not consistent with the theory that it is a 
private temple. For, it is urged that in private temples idols are not so big, 
nor are they made of stone, as is the case with the idol in the temple in questicn. 
It is urged that the stone idol of such a huge size is consistent only with the temple 
being a public temple dedicated for worship by the Hindu community or any sec- 
tion thereof. The decision in Subramania Ayyar v. Pujari Lakshmana Gounder+, has 
been relied upon in support of this contention by the learned counsel for the appel- 
lant. It is difficult for me'to say, in the circumstances of this temple, and in the 
abesence of the very relevant factors, viz., dedication of the temple as a place of 
public religious worship for the benefit of the Hindu community, or any section 
thereof, that the mere fact that a big idol finds itself installed in the temple would 
go to make the temple a place of public religious worship. There must be clear 
evidence that the temple has’ cither been dedicated to the Hindu community as 
a place of religious worship or that it has been used by the Hindu community 
as of right as a place of religious worship. As already observed, in the face of the 
unsatisfactory evidence, docufnentary and oral, on this point it will not be proper 
to assume from the mere fact that there was a stone idol of a big size installed in 
the temple, that the temple is a public temple. 


1. (1919) M,W.N, 899 (P.C.), 


ij commrs. H.R. & C.E. v. SHAMA RAO (Basheer Ahmed Sayeed F). 515 


Another fact has also been pressed into service by the learned counsel for the 
appellant and tbat is the coming in and staying of the heads of the Madhva commu- 
nity in the property adjacent to the temple and also that public marriages and 
devasams have been held within the precincts of the temple. There is evidence further 
that swamiars are permitted to come and stay in the precincts of the temple and 
whenever they do so, permission is either asked for or presumed to be given by the 
trustees. So also the evidence is to the effect that, when marriages or devasams take 
place, they take place with the permission of the temple authorities namely, the 
trustees or by the standing authorisation given to the pujari to permit these things 
to take-place and receive some remuneration, therefor, in order to augment his 
own resources. There is no evidence to the contra. If such be the case, it will not 
really be sufficient to say that the temple assumes the character of a public temple. 


On the other hand, the learned counsel for the respondents has invited my atten- 
tion to the judgments of Govinda Menon, J., and Mack, J., in C.M.A. No. 166 of 
1951, dated 15th April, 19541 and C.M.A. No. 486 of 1951, dated 4th March, 1954, 
both of them unreported. These two judgments have been relied upon by the 
learned counsel for the respondents to Show that, in respect of far stronger circum- 
stances than those which obtain in the present case, the learned Judges refused to 
declare the temple involved in these two cases to be public temples. I have gone 
through these judgments and I am inclined to agree, with respect, with the princi- 
ples laid down in the judgment of Govinda Menon and Mack, JJ., in G.M.A. No. 
166 of 19511 and I am of the opinion that, applying those principles to the facts of 
the present case, it will be only strainirg too much to declare the present temple 
as a public temple dedicated to the Hindu community as a place of public religious 
worship and used by the Hindu community as of right. I think that, in view of the 
present section, viz., 9 (12) of the Hindu Religious Endowments Act, the material 
placed before the learned District Judge was not quite sufficient nor satisfactory to 
declare the temple as a public temple. I am inclined to hold that the judgment 
of the learned District Judge was correct and the respondents were rightly entitled 
to a declaration from the learned District Judge that the temple in question was not 
a public one but was a private family temple intended for the benefit of their family. 


Some point is sought to be made out of the fact that the trustees have not been 
residing in the vicinity of the temple. But that fact is not really material, for it is 
not shown that the persons who are still managing the property have once for all 
abandoned their intention and idea to return to their family house or to worship 
in the family temple. There is no cogent or acceptable evidence to prove that the 
temple now remains abandoned by the members of the founders’ family. On the 
other hand, the evidence is that the temple is being managed by the members of 
the family as its lawful and validly appointed trustees. Therefore, there is* not 
much point in this cantention that some of the members of the family have gone 
and settled elsewhere for the last ten or twelve years away from the temple. ‘There 
is, on. the contrary, no evidence whatsoever to prove that the temple has been resor- 
ted to by the Hindu community as of right as urged by the Board. On the other 
hand, whatever have been occasions at which some members of the Hindu public 
are said to have worshipped in the temple, they a rus to have done so, with the 
permission or initiative of one or the other trustees of the temple and not that these 
people who went there, went as of right. It must also be noted that there has been no 
collection of any offerings to the temple as such in connection with any of the cerc- 
monies. A poojari may be a paid poojari employed in any public or private temple 
by the trustees thereof. The evidence of the witnesses on behalf of the Board even 
including the discontented trustee, who is figuring as respondent 2 in the lower 
Court, does not seem to be convincing enough to enable the Court to declare this 
temple as a public one. | 


In these circumstances, the appeal is dismissed and the lower Court’s order 
is upheld. The respondents will be entitled to thein costs from the appellant. 


R.M. -c Appeal dismissed. 
aan a a a a et En a a a ee OU 
1, Since reported as Chakkarai Chetti v. Board of Commissioners H.R. & C.E., (1955) 1 M.L.J. 503 
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IN THE HIGH COURT OF JUDICATURE AT MADRAS. A 
PRESENT :—MR. Justice BALAKRISHNA AYYAR. _ 
Kotigari M. Rangiah Chetti .. Pettiioner* 


v. 
The Andhra State represented by Collector of Chittoor .. Respondent. 

Madas Estates (Abolition and Conversion into Ryotwari) Act (XXVI of 1948)—Madras Estates Land 
Act, (I of 1908)—Writ of certiorari—Definition of estate—Whether a village or area less than a whole village 
can be deemed to be an estate—Consequence of notification of estate—How it affects alienation before notification— 
Effect of separate registration—Interpretation of sections 19 and 20 of Act XXVI of 1948. 

Even though a portion of the estate, which has been purchased in Court auction in pursuance 
ofa PoE decree, before the notification and separately registered, the effect of registration cannot 
be held to deem it as a separate estate. It still forms part of the main estate. 

Petition praying that in the circumstances stated in the affidavit filed therewith 
the High Court will be pleased to issue a writ of certiorari calling for the records 
relating to the Petitioner’s property known as Annurkhas Bhagayat, Puthur Taluk, 
Chittoor District, covered by item No. 8 of the Notification, No. 561 and published 
in Part I of the Fort St. George Gazette, dated 12th December, 1950, at page 3284 
and quash the said notification. 


V. Vedantachariar and T. Rangaswami Aiyangar for Petitioner. 


The Advocate-General (D. Narasaraju) and Additional Government Pleader 
(M. Seshachalapatht) for the State of Andhra. 


The Court made the following 

OrbER.—The village of Annur formed part of the ancient zamindari of Karvet- 
nagar. In 1890 an extent of about 300 acres of land wet and dry in this village, 
known as Khas Bhagayat was mortgaged by the zamindar to the father of the 
present petitioner. It is stated in Chinnarigadu v. Rangayya' that 

“these two terms Khas Bhagayat indicate that the land is held by the zamindars and cultivated 
by themselves for their own benefit.” 


It is claimed that this area was the home-farm-land of the zamindar. In 1916 
the mortgagee filed a suit on his mortgage and in 1919 the usual preliminary decree 
for the sale was passed. In 1922 the property was sold in auction by the order 
of the Court and purchased by the decree-holder. In 1923 the Khas Bhagayat 
was separately registered in the name of the auction-purcheser in the office of the 
Collector. Subsequently disputes arose between. the auction-purchaser and certain 
ryots over the question whether the latter were entitled to occupancy rights in 
these lands. The matter came up to this Court and was disposed of by the decision 
in Chinnarigadu v. Rangayya’. ‘This Court upheld the conclusion of the lower appel- 
late Court that the property constituted home-farm-land. On 12th December, 1950, 
the Governmert issued a notification in the Fort St. George Gazette notifying Annur 
Khas Bhagayat as a zamin estate. The petitioner thereupon applied to this Cowt 
for the issue of a writ to quash this notification. 


Mr. Vedantachari, the learned advocate for the Petitioner, argued the matter 
with his very comprehensive knowledge of the subject. His reasoning consisted 
in the main of two steps. 


(1) The area known as Annur Khas Bhagayat does not by itself constitute 
a separate estate. It forms only part of the larger zamin estate out of which it was 
carved out ; it is only a fragment of that estate and has no separate existence as an 
estate. 

(2) A combined reading of sections 3 and 20 of Madras Act XXVI of 1948 
will make it plain that the Government are not entitled to any rights in the Khas 
Bhagayat larger tharf those which the zamindar had in it. The zamindar was not 





$ C.M.P: No. 139615 Qf 1950. 


oe 22nd March, 1954. 
t AIR. 1935 Mad. 789. 
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‘entitled to possession of this land. Nor was he entitled to collect any rert from 
this land. ‘The position of Government in relation to this land is not any different 
and the Government are not entitled either to dispossess the petitioner or claim 
-any rent from him. 


This is how Mr. Vedantachari elaborated his arguments as regards step (1). 


Except in respect of inams with which we are not now concerned Madras Act 
XXVI of 1948 accepts the definition of estate given in the Madras Estates Land 
Act, 1908. That definition appears in section 3 and comprises five categories of 
estates. It is not claimed on behalf of the Government that the Khas Bhagayat 
falls into category (a), (c), (d) or (e). But it is said on the other side that it falls 
into category (b). Now, Annur Khas Bhagayat is less than a whole village. Before 
any area can fall under any of the five categories enumerated in section 3 (2) of 
Act I of 1908, its extent must be not less than a whole village. 


(1) Look at section 3 (2) (¢) which deals with portiors of estates falling 
under section 3 (2) (a), (b) and (c). It reads: 


“any portion consisting of one or more vill of any of the estates specified above in clauses 
(a) (6) and (c) which is held on a permanent un er-tenure.”’ 


This makes it plain that the portion referred to in clavse (e) must be at least 
a whole village. How then can anything which is less than a village in area satisfy 
the definition in section 3 (2) (a), (b) or (ec). 


(2) Now look at section 3 (2) where an inam village is defined. The def- 
‘nition requires that the area must be not less than a whole village. To that effect 
are the decisions of this Court. When in the case of an inam the Legislature insisted 
that in order to qualify to be an estate its area should be not less than the whole 
-of a village is it likely that in the case of a zamindari which ordinarily comprised 
very much larger areas, the Legislature would have provided that areas smaller 
than village should be regarded as an estate ? 


To reinforce his point Mr. Vedantachari referred to the decision in Gadadhara 
Das Bavaji v. Suryanarayana Patnaik*. At page 679 the learned Chief Justice observed: 

‘Therefore as regards inams outside the large estates coming under clauses (a), (b) and (e) itis 
„clear that the legislature did not wish the Act to apply between the inamdar and his tenant where the 
inamdars owned the kudivaram as well as the melvaram, or where the land was only part of a vi i 
unless it had been separated from the rest of the village. This being the policy of the Act as re a ‘ 
inams outside large estates as defined in clauses (a), (6) and (c), the next question is whether it was 
the intention of the Legislature that the Act should apply to such inams when the lands were situated 
-within these large estates. Looking at the matter as between the inamdar and his tenants, there 
seems to be no strong reason for making the Act inapplicable where the quit-rent is payable directly 
to the Government, and applicable where it is payable to the zamindar or poligar, as in clauses (a), 
(b) and (c). It is prima facie unlikely that the Legislature should have intended to apply a different 
rule in these two cases and, if it did, it would have so provided expressly.” 


(3) Section 3 (19) of the Madras Estates Land Act, 1908 defines a village as 

“ Any local area situated in or constituting an estate which is designated as a village in the revenue 
accounts ”, 

This definition requires that village should iteslf constitute an estate or that 
the village should be situated in an estate that is to say included in it which neces- 
-sarily presupposes that an estate is, if not larger in area than a village, at least 
not less than it in extent. This definition of village in Act I of 1908 strikes at the 
root of the contention of the Government that an estate can be smalle: than 
a village. 

(4) Let us now refer to section 167 (2) which runs as follows :— 

‘The local Government may, by notification, declare with regard to any estate or portion of an 
„estate that a record of rights has been finally pi dela for every village included therein, and such 
notification shall be conclusive evidence of such publication.” e e - as 


+ 
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This again assumes that a village is part of an estate and is inconsistent with 
the notion that an estate can be part of a village. - 
(5) Section 148 enacts : 

“ When any landholder transfers the whole or a portion of his estate or land, or when any estate 
or land 1s partitioned among co-sharers, the landholder and the transferee or the co-sharer, as the 
case may be, shall give notice........ ccc ce cee eee cece ai 

Mr. Vedantachari remarked on the fact that the Legislature used both the 
words “ estate ” and ‘“‘land” in this section and pointed out that the two words 
were used with a definite purpose. The word “land” was used to cover cases 
where the area dealt with was less than a village. 


(6) (a) Mr. Vedantachari next supported his thesis by a reference to the 
history of the relevant legislation. He remarked that the word “ estate ” is defined 
for the first time in Madras Act II of 1894 and that the definition has been bodily 
lifted and transplanted into the Madras Estates Land Act, 1908. The purpose 
of Act II of 1894 as announced in the Preamble, is to amend the law relating to 
village officers in permanently settled estates, in settled palayams and in inam 
villages and to make better provision for their” appointment and remuneration 
and other matters connected with the maintenance of discipline among them. Act 
II of 1894 was not therefore interested in any areas smaller than a village, it did 
not take any notice of smaller units. The Act presupposes that there can be no. 
estate which did not include an entire village. ‘The Legislature would have been 
stultifying itself if when placing on the statute book an Act of the nature of Act II 
of 1894, it defined an estate as including an area smaller than a village. This 
definition of estate is carried forward without any change into the Survey and 
Boundaries Act of 1897. -When, therefore, in 1908 the Legislature adopted the 
definition given in the older Acts it could not have intended to give the word “ estate” 
a meaning different from that in the earlier Acts ; for ir. that event it would have 
used a different set of words. 

(b) In the years preceding 1922 there was a a divergence of opinion 
over the meaning of the word “ landholder ”? in Act I of 1908 which is reflected 
in the decisions reported in Gadadhara Das Bavaji v. Suryanarayana Patnaik} end 
Biahmayya v. Achiraju?. The former case was first heard by a Bench of two Judges, 
Wallis, C.J. and ‘Sadasiva Ayyar, J., and in view of the difference of opinion between. 
them it was referred to a Full Bench of three Judges, Ayling, C.J., Coutts-Trotter and 
Kumaraswami Sastri, JJ. Ayling, C.J., and Kumaraswami Sastri, J., differed and 
the case was finally decided in accordance with the views expressed by Coutts- 
Trotter, J. In the latter case the decision of the Full Bench was given by five 
Judges. Here too there was a sharp cleavage of opinion. In all therefore ten 
learned Judges considered this question but right through every one of them assumed. 
as something too obvious to be open to argument that an “‘ estate ’’cannot be smaller 
than a village. 

(7) Separate registration under Act I of 1876 has not the effect of converting. 
what by itself was not and could not have been an estate into an estate. The 
order of the Collector directing that part of an estate be registered separately does 
not by itself make the separately registered portion an estate if it is smaller than 
a village. The only effects of registration are (a) to protect the portion separately 
registered from being proceeded against for arrears of peishcush due in respect of 
the estate from which it was carved out and (b) conversely to protect what may 
be called the original estate for being proceeded against for arrears due from the 
separately registered portiom. So far as the Collector is concerned the act of regis- 
tration is almost a mechanical act as Ramesam, J., explained in Venkatakrishnamaraju 
v. Suryanarayana Raju®. At page 548, he observed : 

“So far as the Collector’s functions are concerned, his au is to refuse registration if the 
defendants do not agree. His work is ofa mechanical nature and does not partake of the nature of 


„a decision.’ 

ae 
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_ Reference was made to Butchi Ramayya v. Gundu Ramanna!. The Head-note 
to the report reads as follows : 
“The character of lands which were situated in a zeroyti village forming part of a permanently 
settled estate, did not cease to be such even though they were obtained by the landholders in exchange 
‘for lands in a pre-settlement inam. Civil Courts have no jurisdiction to entertain a suit to eject tenants 
from such lands. The nature of the land did not change because of the exchange.”’ 


Mr. Vedantachari next explained what I have described as the second step 
in his reasoning. What happens when an estate is notified under Madras Act 
XXVI of 1948 is explained in section 3 which summarises the consequences of a 
notification. One principal consequence is that the ‘estate stands vested in the 
Government free of all encumbrances. Another is that all rights and interests 
created in or over the estate before the notified date by the principal or any other 
land-holder cease and determine as against the Government. But this is subject 
to certain exceptions. The opening words of section 3 clearly say : 


“ Save as otherwise expressly provided in this Act.” 


Such express provision is made in sections 18, 1g and 20. Section 18 deals 
with buildings in estates. With that we are not now concerned. Section 19 
provides for cases where ryoti or non-ryoti Jand has been sold by the landholder 
for non-agricultural purposes before the 1st day of July, 1945. Section 20 deals 
with cases not governed by sections 18 and 19. Under section 20 (1) where a 
landholder has before the notified date ¢reated any right in any land, whether 
by way of lease or otherwise all rights and obligations arising thereunder on or 
after the notified date shall be enforceable by or against the Government. The 
third proviso to this sub-section empowers Government to terminate the trans- 
action if in their opinion it is in the public interest to do so unless the transaction 
relates to the private land of the landholder. This proviso therefore does not 
avail the Government once Annur Khas Bhagayat was all private land. The 
expression ‘‘ whether by way of lease or otherwise ” is large enough to take in a 
mortgage. The petitioner js therefore protected by rea,on of section 20. 


It is not possible to escape the operation of section 20 by saying that the Court 
sale under which the petitione: now holds the property is not an act of the zamindar 
because the Court sale was only the legal sequel, a natural and almost inevitable 
sequel of the mortgage. Section 20 (1) specifically says that the transactions entered 
into before the notified date by the landholder shall be deemed to be valid. Ifthe 
transaction is valid, the legal consequences arising therefrom must also be valid. 


Reference was made to Srinivasa Ayyangar v. State of Madras*. At page 321 it 
was observed : 


“ We cannot also accept the argument that section 20 should be confined only to leases. Section 
20 ly saves all interests created by the landholder in any land whether by way of lease or other- 
wise betoi the notified date. If section 20 takes in a permanent lease on a fixed rent, we do not see 
why minor inams subject to jodi which are similar to permanent leases on fixed rent should be treated 
differently. The argument that section 20 should be confined to leases only is obviously untenable 
as the section itself says that the creation of mterests by the landholder may be ‘ by way of lease or 
otherwise.’.... We therefore hold that the post-settlement minor inams included in the assets of the 
gamindari at the time of the permanent settlement would be protected under section 20 of the Act 
and the rights, thereunder, can be enforced against the Government. The notification of the Govern- 
ment under Madras Act XXVI of 1948 notifying the one-sixteenth part of the village included in the 
assets of the zamindari as an under-tenure estate is clearly wrong.”’ 


To these arguments of Mr. Vedantachari the learned Advocate-General, 
Andhra, made the following reply. Section 3 (2) (b) of Madras Act I of 1908 
merely speaks of 

“An : f such tly settled estat raril ttled indari which i - 
aiel seettensd tn the office of he Collector? EE a aca 

The definition does not say that the portion so regi8tered shall be not smaller 
than a village in area and there is no warrant for adopting ą construction which 
would require the addition of new words to the Statute. The construction proposed 
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by Mr. Vedantackari would require that the words “ not being smaller than a 
village ” should be inserted immediately after the words “‘ any portion” otcurring 
in the definition. This cannot be done. 


The argument based on section 2 (e) is misleading. The requirement in 
section 3 (2) (¢) that the area referred to in it shall include one or more villages does 
not have the effect of introducing such a qualification or limitation into section 3 
(2) (b). Section 3 (2) (e) would apply only in relation to such estates defined 
in section 3 (2) (a), (b) and (c) as are large enough to satify the further requirement 
about size that is included in the definition in section 3 (2) (e). In other words, 
under section 3 (2) (6) you can have two classes of estates, some comprising one or 
more villages and others comprising less than a village. It is only in relation to the 
former category comprising one or more villages that section 3 (2) (e) will take 
effect. 


Section 2 (16) of Madras Act XXVI of 1948 defines a zamindari estate as 
consisting of 
(i) an estate under section 3 (2) (a) of the Estates Land Act, minus all estates satisfying the 
definition in section g (2) (b) and section 3 (2) (e) ; 
(ii) an estate under section 3 (2) (b) minus all estates under section 3 (2) (e); 
(iii) an estate under section 3 (2) (c) minus all estates under section 3 (2) (6). 


This definition assumes that everything which is separately registered is an 
estate. 


There is nothing in the history of the matter to support the contention 
of Mr. Vedantachari. What are now called private lands were taken into account 
and included in the assets cf the zamindaui before the peishcush on the estate was 


fixed. Clause VIII of Regulation XXV of 1802 which created the permanent 
‘settlement in this State enacts : 


*, Proprietors of land shall be at free liberty to transfer, without the previous consent of the 

en,....their proprietory right in the whole or in any part of their zamindaries ; such 

transfers of land shall be valid and shall be respected by the Courts of Judicature and by the officers 
of Government.” 

Then follows a proviso which is not of present interest. The right of alienation 

given by Clause VIII of the Regulation does not require that the portion alienated 

shall be smaller than a village in extent. It says “any part of their zamindari ” 


and the expression is comprehensive enough to cover ten cents of land as effectively 
as ten villages. 


Clause IX of the Regulation also contemplates a sale of a part of a zamindari 
for the realisaticn of arrears of public assessment or for the satisfaction of a deciee 
ofa Court of Judicature. Here too there is no requirement that the various portions 
should be not smaller in area than a village. The second sentence of Clause TX 
of the Regulation lays down this injunction : 


“ The assessment to be fixed in this case on the separated lands shall always bear the same propor- 
tion to the actual value of the separated portion as the total permanent jummah on the zamindari 


bear to the actual value of the whole zamindari.”’ 
There is no instiuction here about area whether such should be at least equal 


to a village. 


Later on in 1876 came Act J of that year. The result of that enactment was 
to make the portion of a zamindari which is separately registered a separate estate 
for all purposes. Separate registration is permissible only where there has been a 
‘change of owners. See Venkateswara Yottiappah Naicker v. Alagoo Mootto Servai- 
garant and Maharaja of Vizianagaram v. The Collector of Vizagapatam? 

At page 1131 the following passage occurs :. 


“ So that what the Collecfor has to do is to find out who is the present owner and the intention 


of the Legislature is that it should be only when there has been a change of ownership that separate 
registration and assessm€nt should take place.” ership sep 


I. lea 8 M.I.A. 327 1128, 


327. 
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The separate registration is registration of the fact that there has been a change 

'of ownership. It has very frequently happened in the past that poitions of a 

zamindari were brought to sale for arrears of public assessment. ‘There is a rule 

that only so much property as is necessary to realise the arrears due to Government 

should be brought to sale. So it must have frequently happened that hamlets or 
portions of villages have been brought to sale and sold and purchased by strangers. 


By reason of the purchase they would become entitled to have their portions 
separately registered. It could not have been the intention that even after such 


separate registry the separated portions should be treated as part of the original 
estates. 


_ The argument of Mr. Vedantachari in so far as it is based on Act II of 1894 
is untenable. In Brahmayya v. Achtajut, Venkatasubba Rao, J., stated on page 761 : 


“ Turning to the definition of the word ‘landholder’ it seems to me that an inamdar of the deg- 
cription in question falls within the first as well as the second portion of the definition. It is said that 
the land of which the inam consists is not a part of the estate under section 3 (5). The terms of the 
reference assume that the land is within a zamindart, I fail to see how the land is not part of an estate. 
Would it be argued that a purchaser of a part of the estate does not come within the definition on the 
ground that though the part he purchased is geographically within the limits of the estate it is still 
not part thereof ? I am unable to accept this contention.” 


And this view commended itself to the Privy Council as may be seen from 


the case in WNarayanaraju v. Suryanarayudu®, In the same case the Privy Council 
repelled the contentions based on the presumed intention of the Legislature. They 
observed : 


“ They discard all argument from the presumed general intention of the Act as treacherous and 
inconclusive.” 
The decisions in Gadadhara Das Bavan v. Suryanarayana Patnaik? and Brahmayya 


v. Achtrajut are really not in point. In neither of the cases was the portion in 
question separately registered. 





Section 20 of Madias Act XXVI of 1948 has no application because this land 
being separately registered is itself a separate estate. ‘The landholder in relation 
to this part is the petitioner himself and therefore there is no question of any aliena- 
tion by the principal or any other landholder. 


The learned Advocate-General then asked : If the contention of Mr. Vedanta» 
chari were right then Madras Act I of 1908 would not apply to this Annur Khas 
Bhagayat can it be said that the ryots in this area, assuming for a moment that this 
Bhagayat includes ryoti lands also, would lose their occupancy rights? No Legis- 
lature could have intended to produce such a result. 


Assuming for a moment that Annur Khas Bhagayat cortinues to form part of 
the original estate, then in order to bring the petitioner within the scope of section 
20 there must be rights and obligations outstanding on the notified date. When no 
rights or obligations are outstanding on the notified date as in the case of petitioner 
section 20 will not apply. If on the other hand the petitioner stands on the mort- 
gage that was executed in 1890 he must seek relief under section 43 of the Act. 


The questions raised are cf some little difficulty, but, on balance I prefer the 
reasoning of Mr. Vedantachariar. It is no doubt true that the holder of a minor 
inam has been recognised to be a Jandholder. But from that it does not follow 
that a minor inam is an estate in-itself. I have not known of any case in which 
any area smaller thar a vilage has been treated or recognised as an estate. ‘There 
` has been an enormous mass of litigation in connection with zamindaris, several 
cases going up to the Privy Council. But I was not shown a single case in which 
an area less than a village was at any time recognised as an estate. 





1. (1922) 43 MLL.J. 229: LL.R. 45 Mad. I.L.R. (1940) Mad. 1 (P.C.). 
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The argument of the learned Advocate-General based on section 2 (16) of 
Act XXVI of 1948 seems to me to contain two fallacies, section 2 (16) does not say ` 
that whatever is separately registered is a zamin estate irrespective of its extent. 
The definition itself assumes and postulates that but for the exclusion made by the 
definition estates falling within the definition in section 3 (2) (b) would be part of 
estates as defined in section 3 (2) (a). 


It is no doubt true that to give full effect to the contention of Mr. Vedantachari 

one must be prepared to read the definition in section 3 (2) (6) as though the words 
“not being smaller than a village ” had been inserted immediately after the words 
" any portion ” and that such a step is nat to be lightly undertaken. But then, 
it must be realised that the definition was bodily lifted from Act II of 1894 and that 
in that enactment the definition would have made no sense if the area involved 
was smaller than a village. While bearing in mind the words ofi the Privy 
Council against interpretations based on the presumed intentions of the Legislature, 
one is not precluded from examining the provisions of the Act to find out what the 
intention was. Act II of 1894 was intended to make provision for village esta- 
Dlishments, i.e., to village munsifs, karnams, talayaris, and the like and no area 
smaller than a village could ever have been in the mind of the Legislature. 


The argument of Mr. Vedantachari based on section 3 (19 ) of Act I of 1908 
has also very considerable force. 


The separate registry in the office of the Collector has no effect other than that 
of apportioning the liability for pieshcush on the two portions into which the estate 
is separated. The processes of alienation and sub-division do not have the result 
of making the separated portions estates in them.elves. For various purposes 
they still form part of the original estate from which they were broken off. To men- 
tion only one, the village establishment would still continue joint and the proprietor 
would be the person in whose name the estate is for the time being registered in 
the office of the Collector. Where the estate is registered in the names of two or 
more persons, the proprietor will be the person who is recognised by the other 
qoan owners as the manager of the estate. In case of dispute the proprietor wil 

e the person recognised by the Collector as the senior owner. 


I do not think that Annur Khas Bhagayat can be treated as a separate estate. 
If it is not a separate estate, I fird it difficult to see how the application of section 
20 can be avoided. The mortgage executed by the zamindar in 1890 was valid 
and the sale on the foot of that mortgage was the natural, legal and probable 
consequences of the mortgage. The rights obtained under the decree naturally 
flow out of the mortgage and would liave as much validity as the mortgage itself. 
However, it is not necessary for me to go further into this aspect of the matter because 
the only prayer in the petition is that the notification in respect of Annur Khas 
Bhagayat be quashed. In view of my finding that it cannot be treated as a separate 
ape the petition must be and is allowed with costs. I fix the advocate’s fee at 

- 250, 


It remains to add one word. In the present petition the petitioner has claimed 
that the entire extent of land included in this Annur Khas Bhagayat is private land. 
In the counter which they filed the Government did not controvert the fact. The 
learned Advocate-General, however, stated that he was not admitting this fact. 
I merely desire to make it clear that I am not giving ary decision on this matter. 


R.M. Petition allowed. 
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IN THE HIGH COURT OF JUDICATURE AT MADRAS. 
PRESENT :—Mr. KrispHNnaswAmMi NAYUDU. 


K. S. Gopalachaiiar (died) and another .. Appellants* 
U. ; 
D. Krishnamachariar and others .. Respondents. 
Hindu Law—Adoption—Validitp—Rule as to prohibited d 3 the natural mother with 
the adoptive her Apblioabil to ths praia in Oey te Trei Adoption of paternal 


s sister’s son’s daughter’s son—Validity. 

Though the rule based on the prohibition of the marriage of the natural father with the adoptive 
mother (or vice versa) must now be held to have been established beyond controversy, the reason 
behind the prohibition still requires to be considered. 

The rule has been contradicted by immemorial custom of the people of the Madras Presidency 
and so far as the higher classes in Southern India are concerned.the prohibition has practically ceased 
to have any effect. Customary law has established the permissibility of adoption of a sister’s son 
or daughter’s son. In the case of an adoption of the paternal grandmother’s sister’s son‘s daugh- 
ter’s son, the relationship being far removed there is no reason why the doctrine laying the prohi- 
bition of such adoption should’ be applied. 

Appeal against the decree of the Court of:the Subordinate Judge of Kumba- 
konam in Appeal Suit No. 30 of 1949, preferred against the Decree of the Court 
of the District Munsif of Valangiman, at Kumbakonam, in Original Suit No. 205 


of 1947. 
A, Sundaram Ayyar for Appellants. 


D. Ramaswami Atyangar for Respondents. 


The Court delivered the folowing 

JupcmenT.—The suit out of which this appeal arises related to tbe properties 
of one Krishnaswami Iyengar,,who died leaving a daughter Kanagathammal. 
Kanagathammal married Doraiswami Iyengar. ‘There was no issue of the marriage 
and the rst defendant claimed to be her adopted son, he having been adopted by 
her husband Doraiswami Iyenga: in 1920. The plaintiff, claiming to be the 
reversioner of Krishnaswami Iyengar, sought to recover the properties and ccntested 
the factum and validity of the adoption of the 1st defendant. ‘That the adoption 
did take place both the Courts have found to be true and the validity of the adoption 
alone is sought to be attacked in this appeal. The invalidity is based on the rule 
of prohibition that no one can be adopted whose mother in her maiden state the 
adopter could not have legally married, the contention being that the 1st defen- 
dant’s natural mother Rukmani Ammal wa» within the prohibited degrees of 
marriage; as Rukmani Ammal was Doraisami Iyengar’s paternal grandmother’s 
sister’s sen’s daughter. The parties being Brahmins the rule that a legal marriage 
should be possible between the aduptive father and the natural mother applied to the 
present case. i 


After the Full Bench decision in Minakshi v. Ramanada and the Privy Council 
decision in Bhagwan Singh v. Bhagwan Singh?; the rule derived from the Hindu Law 
texts that there cannot be a valid adoption unless a legal marriage was possible 
between the natural mother of the boy and the adoptive father has been held to 
apply to the three regenerate classes among Hindus. But the rule is subject to 
exceptions, such exceptions being based on custom to the contrary. Even prior 
to the decision in Minakshi v. Ramanada? in Vayidinada v. Appu? it was held that a 
custom existed in Southern India among Brahmins of adpoting a sister’s son or 
daughter’s son, though a sister or daughter is obviously within the prohibited 
degrees of marriage. In Simhadii v. Satyanarayanat, the adoption of a' boy whose 
mother belonged to the same gotra as that of the adoptjve father was held to be 
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valid on the strength of custom permitting such an adoption in the community 
to which the parties there belonged, namely, Kshatriya community. Sir Lionel 
Leach, C.J., observed as follows at page 485 :— 

“Tt would, in our opinion, be unjust to enforce the rule where the adoptve father and the natural 
mother of the boy are cousins many times removed, as here when the prohibition is completely dis- 
regarded where there is such near relationship as in the case of the daughter’s son, the sister’s son and. 
the mother’s sister’s son. ” . 

While there is authority in Vayidinada v. Apput for the adoption of a daughter’s 
or sister’s son in Southern India among Brahmins, in so far as the mother’s sister’s 
son is concerned, the matter did not come up for consideration by Court and was 
not the subject-matter of a decision. In Bhagwan Singh v. Bhagwan Singh? the 
adoption of a mother’s sister’s son by a Hindu of any of the three regenerate classes 
was held contrary to law and void equally with the adoption of a daughter’s son 
or a sister’s son. In that case there was no suggestion of a special custom and the 
Judicial Committee observed that the rule was subject to any of the special customs, 
which might be pleaded and must be proved by evidence of what actually was 
done. But it was found that there was no such special plea in that case. 


Whatever may be the position as regards a mother’s sister’s son, the custom: 
that has been found to exist among the Brahmin community to permit the adoption 
of a daughter’s son has been extended to the case of a brother’s daughte1’s son in 
Appayya Bhattar v. Vengu Bhatta* where Subramania Ayyar and Benson, JJ., referring 
to the decision in Vayidinada v. Appu! pointed out that though the decision in that 
case related to the validity of the adoption of a daughter’s or sister’s son, yet the 
case actually before the Court was that of a brother’s daughter’s son, and observed : 


“We must take it that the Court considered that if the adoption of a daughter’s or a sister’s son 
was valid, the adoption of a brother’s daughter’s son must be equally or a fortiori, valid as the relation- 
ship in the latter case was more remote than in the former.” 


The relaionship of the natural mother of the rst defendant to the adoptive 
father is further remote than in the case of brother’s daughter’s son. The rst 
defendant’s mother Rukmani Ammal will, in common parlance, be said to be 
related to Doraisami Iyengar as cousin sister, not first cousins, but two degrees 
remote, as Rukmani Ammal is not sister’s daughter, but Doraisami Iyengar’s 
grandmother’s sister’s grard-daughter. If a sister’s son’s adoption has been held 
to be permitted by custom and is net prohibited under law, the adopticn of a distant 
cousin’s sister’s son, as in the present case, must, to use the language of the learned 
Judges in Appayya Bhattar v. Vengu Bhatta? be a fortimi valid, as the relationship 
in the present case is more remote than in the former. Though the rule based 
on the prohibition of the marriage of the natural mother with the adoptive father 
must now be held to have been established beyond controversy by reason of the 
pronounvement of the Full Bench of this Court, which binds me, and its approval 
by the Judicial Committee in Bhagwan Singh v. Bhagwan Singh? the reason behind 
the prohibition still requires to be considered. The subject has been discussed 
in Mayne’s Hindu Law, 11th Edition, at pages 230 and 231. Mr. V. N. Mandlik 
in his book on “Hindu Law, Mayukba and Yajnavalkya’? published in 1880 
deals with the texts bearing on the subject and the opinions of text writers and 
Judges at pages 478 to 495, with great learning. He is of the opinion that the doctrine 
that the adopting mother must be such as could have been married by the natural 
father of the adopted has not been entirely supported by authority and in any event 
contradicted by the immemorial custom of the people of the Madras Presidency. 
The rule as laid down by Mr. Sutherland in 1821 was that : 


“The first and fundamental principle is that the person to be adopted should be one who by @ 
legal mariage with his mother might have been the legitimate son of the adopter.” 
d 


This rule has been subsequently accepted as correct by Sir Francis W. 
Macnaughten, Sir Thomas Strange and J. D. Mayne and others. The authorities 
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relied on by Mr. Sutherland in support of the above proposition are the Dattaka 
Mimamsa, section’ V, para 16, and the Dattaka Chandrika, section 11, para 8, those 
passages being comments of Nanda Pandita and Kubera on the words AeSlATIS 
(bearing the resemblance of a son) occurring in the text of Saunaka cited in the 
Mayukha. ‘These words bave been interpreted so as to extend the meaning of the 
resemblance or reflection of a son to one of fitness to be produced by self through 
Niyoga, etc. Mr. Mandlik, in dealing with the customa.y law applicable to 
Hindus, has shown that the interpretation of the text of Saunaka has been extended 
withcut warrant and that there is no authority for construing Putra-Chhaya-Vaham 
in the manner in which Nanda Pandita and Kubera have done. Notwithstanding 
the prchibition, assuming that it is derived from the texts, the customary law Fas 
so far established the permissibility of the adoption of a sister’s son or daughter’s 
son, though a sister and daughter stand in a prohibited relationship. Such adoptions 
being common, even among the three higher classes, no taint attaches on account 
of the relationship and in so far as the higher classes in Southern India are concerned, 
the prohibition has practically ceased to have any effect. In the present case, the 
relationship being far removed, there is no reason why the doctrine laying the 
prohibition of such adoption should be applied. 


in the result, the appeal is dismissed with costs. 
No leave. 
R.M. — Appeal dismissed. 
IN THE HIGH COURT OF JUDICATURE AT MADRAS. 
PRESENT :—MR. Justice GOVINDA MENON. 
R. S. Subbiah Chettiar .. Appellant* 


D. 
Seeranga Chettiar | .. Respondent. 


Transfer of Property Act (IV of 1882), section 82—Contract to the contrary—Ba to claim contribution— 
Suit for contribution—Order of Court settling the order in which the properties are to be sold—If and when amounts 
to a contrac} to the contrary. 


Although all properties mortgaged may be equally liable for the mortgage debt the liability 
may be altered by an arrangement made between the parties by which the incidence of the debt 
can be thrown primarily on some of the properties, the other properties being liable only if the debt 
is not realised by the ae of those properties. 


A mere decision of an executing Court settling in a sale proclamation the order in which the mort- 
gaged properties have to be sold cannot alter the statutory liability under section 82 of the Transfer 
of Property Act making it a contract to the contrary. Only a subsequent contract between the con- 
tributories determining the order in which the properties are to be sold incorporated in the decree 
should be understood as a contract to the contrary which could be pleaded as a bar to the claim of 
contribution. 


~~ Appeal against the decree of the Court of the Subordinate Judge of Coimbatore 
in A.S. No. 24 of 1950, preferred against the decree of the Court of the District 
Munsif of Coimbatore in O.S. No. 28 of 1947. 


V. C. Viraraghavan for Appellant. 
T. K. Subramania Pillai for Respondent. 


The Court delivered the folowing 


Jupemenr.—A guestion of contribution under section 82 of the Transfer of 
Property Act is the subject-matter of controversy in this Second Appeal which 
arises out of a suit by the present respondent for a sum of Rs. 1,327-14-0 being two- 
thirds of the price of the property lost by him. 


One Arumugham Chettiar was the owner of the two items of properties and 
he mortgaged both of them to Komaran Chettiar on 3rdeNovember, ,1930. On 
5th September, 1938, Arumugham Chetty sold item 1 to the plaintiff. In execution 
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of a money decree against Arumugham Chetti, item 2 was purchased by the 
4th defendant who is the appellant in this Second Appeal. After this, the mort- 
gagee, Komaran Chettiar, filed O.S. No. 647 of 1944 on the file of the lower Court 
_ for realisation of the sum of money due under the mortgage of 3rd November, 1930. 
In that suit both present plaintiff and the 4th defendant were made parties, the 
plaintiff being the 4th defendant and the 4th defendant being the 5th defendant 
in O.S. No. 647 of 1944. It may be mentioned in this connection that plaintiff 
was ex parte whereas the 4th defendant contested the suit and in the decree that was 
passed therein, Exhibit A-1, paragraph 6, stated as follows :— 

“ And it is hereby further ordered that the house purchased by 4th defendant be sold last 
in the sale proclamation.” 

The result of this decree is that item 1 purchased by the 1st defendant should 
be sold first and if there is any balance due to the mortgagee-plaintiff then only 
item 2 purchased by the 4th defendant would be sold. The decree amount was 
realised by the sale of item 1, so that the plaintiff lost the property. Now he brings 
a suit for contribution under section 82 of the Transfer of Property Act prayirg 
that the rateable amount of the mortgage money should be charged on the 
properties according to their value and if that is done, the plaintiff will be 
entitled to the amount claimed by him. The trial Court gave a decree to the 
plaintiff for Rs. 950 with interest at 6 per cent. per annum from 21st January, 1946, 
against the 4th defendant. ‘This was confirmed in appeal by the lower appellate 
Court. Hence this Second Appeal. 


Mr. V. C. Viraraghavan tur the appellant contends relying upon the decision 
in Satya Kirpal: Bandopadhya v. Gort Kishore Mandul, that in so far as the decree in 
O.S. No. 647 of 1944 provided that the second item be sold last, there is a judicial 
decision which has remained in force and that the second item canrot be made 
liable for the rateable distribution. What happened in the case was this. Four 
items of propertie. were mortgaged for securing a debt and the mortgagee sued on 
his mortgage for realisation of the money. By the decree, it was ordered that two 
items of properties should be sold first and if any balance remained due after the 
sale of those properties, then the same should be realised by the sale of the remaining 
properties. ‘The plaintiff who was a purchaser of one of the items paid off the mort- 
gage decree ard sued the assignees of the remaining properties for ccntribution. 
The Calcutta High Court held that since there was an agreement between the 
parties to the effect that the two items of properties should be sold first and if any l 
balance remained after such sale, then only the other properties should be sold, 
such an agreement would amount to a contract to the contrary as contemplated 
unde: section 82 of the Transfer of Property Act and therefore, the plaintiff was not 
entitled to any contribution. This decision was the subject of comment by 
Madhavan Nair, J., in Raghavachari v. Venkatanarayana Reddi?. What happened 
in that case was that in the process of execution of a mortgage deciee, it was ordered 
that certain properties should be sold first and then only the other properties. In 
a suit for contribution, the learned Judge held that a decision settling the order 
in which the properties are tu be sold under a mortgage decree is not a bar to the 
subsequent claim for contribution as between the persons interested in those pro- 
peties. At page 419, the learned Judge distinguishes the decision in Satya Ki pal 
Bandopadhya v. Gort Kishore Mandul? in the following words : 

“But the facts show that the mortgage decree in the suit which was held to constitute a bar to 
the claim of contribution, incorporated an arrangement made by the parties by which the incident 
of the debt was thrown primarily on some of the properties the other properties were only liable if 
the debt was not realised by the sale of those properties. Although all the properties mortgaged 
may originally be equally liable for the mortgage debt, it is clear that the liability may be altered by 


an arrangement made between the parties, and if that arrangement is incorporated in the decree, 
then so long as the decree exists the claim for contribution cannot be pressed by the party affected 


by it” e 

Therefore the learned Judge understood Satya Kirpal Bandopadhya v. Gort Kishore 
Mandul! in the sense that the incbrporation of the arrangement between the parties 
amounted to a ‘ contract to the contrary’ as contemplated under section 82 of the 
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Transfer of Property Act. In the present case it cannot be said that there was an 
eement between the parties, for the plaintiff here was ex parte in O.S. No. 647 
of 1944. It was on the application of 4th defendant that paragraph 6 of the decree 
was incorporated by which the second item was to be sold as the last in the sale 
proclamation. The phraseology shows that even though it is incorporated in the 
decree, it is nothing more than the settlement of the order of sale in a proclamation 
and the order in which the properties have to be sold. I am, therefore, of the 
opinion that the decision in Satya Kirpal Bandopadhya v. Gort Kishore Mandul*, cannot 
be pressed into service by the appellant here. 


The learned counsel for the appellant relies upon a passage in Mulla’s Transfer 
of Property Act, at page 540, where the learned author after quoting Satya Kirpal 
Bandopadhya v. Gori Kishore Mandul! observes as follows : 

“No doubt the statutory liability could be altered by subsequent contract between the contri- 
butories ; or it may be altered by subsequent decree.” 

In my view, the way in which the antithesis is put is not correct. All that 
Satya Ktrpal Bandopadhya v. Gori Kishore Mandul1, decided is that a subsequent 
contract between the contributories incorporated in the decree should be considered 
to be a contract to the contrary. It is not, as if a mere decision of Court can alter 
a statutory liability by making it a contract to the contrary. The decision in Satya 
Kirpal Bandopadhya v. Gori Kishore Mandul1, can only mean that if the parties agree 
and that agreement is incorporated in the decree, then it should be understood 
as a ‘ contract to the contrary ’. 


Learned counsel for the respondent brought to my rotice a decision in Deekshi- 
tulu v. Venkataramayya*, where it has been held that if ə mortgagee gives up one or 
more of the pioperties and proceeds against only the other properties, still the 
person whose properties have been sold is entitled to proceed against the owner 
of the properties which have been released by the mortgagor, by a fresh suit for 
contribution under section 82 of the Transfer of Property Act. The principle 
embodied in that decision can safely be applied to the facts of the present case. 
I am, therefore, of opinion that the lower Courts are right in holding that the res- 
pondent is entitled to be reimbursed of the proportionate price of the properties 
lust to him. As regards the sum of Rs. 950 being the proportionate amount, 
there is no dispute whatever. But the learned counsel for the appellant contends 
that interest at 6 per cent. per annum from 21st January, 1946, should not be allowed. 
The sale was on 21st January, 1946, which was confirmed only on gth March, 
1946. When the plaintiff was dispossessed, there is no evidence whatever. In 
such circumstances, it seems to me that the plaintiff is entitled to get interest at 
6 per cent. per annum only from the date of suit, namely 12th November, 1946. 
With this modification, the decision of the lower Courts is confirmed ard the 
Second Appeal is dismissed with costs. 

No leave. 

RM. — Appeal dismissed. 


IN THE HIGH COURT OF JUDICATURE AT MADRAS. 
PRESENT :—Mkr. JusricE GovinpA MENON. 


Cherikkallil Kunhi Thayyil Abdur Rahiman .. Appellant* 
` U. 
Cherikkallil Kunhi Thayil Ussan Kutti and others .. Respondents. 


Malabar Tenancy Act (XIV of 1930) as amended by Act (VII of 1954) sections 14 and 20, sub-section 
(5), Hxplanation—Members of tarwad—Suits for eviction of tenants—Ground of claim—RInsufficiency of mainten- 
ance out of tarwad property—Claim whether justyfiable—‘Primary needs’——Meaning of. 

The possession of separate properties by a junior member of a*Malabar tarwad by itself will 
not prevent him from claiming maintenance from the tarwad properties when the family income is 
a CYS 


1. (1902) 6 G.W.N. 583. 2, AIR. 1936 Mad. 295. 
* A. A. O. No. 155 of 1951 and , 22nd September, 1954- 
A. A. A. O. No. 107 of 1951. 


528 THE MADRAS LAW JOURNAL REPORTS. [1955 


sufficient to provide suitable subsistence for all the members of the tarwad; unless it 1s shown that the 
members of the tarwad or tavazhi are in possession of funds and properties or are employed in 
occupations so that they can maintain themselves from out of such sources of income, their primary 
needs will have to be met only from the tarwad income. 


In suits where certain members of a tarwad claimed recovery of possession of holdings from 
tenants on the ground that they needed the holdings bona fide for raising crops for their own. 
maintenance, on the question whether the requirements of plaintiff’s for maintenance were justified 
under the amendment to sub-section (5) of section 20 by Madras Act VII of 1954, 


Held that but for the explanation added to sub-section (5) of sections 14 and 20 of the Act, Courts. 
would be justified in holding that if the landlord needed the holding for meeting the expenses necessary 
for maintenance as is understood in the manner referred to in the explanation added to the 
sub-section he will be entitled to evict the tenant. 


The expression ‘primary needs’ must be understood to mean food and raiment as well as other 
necessaries sufficient for a person to lead a life which will not be uncomfortable or penurious. 


Narikkal Chathan v. Kesavan Nambudri, (1941) 2 M.L.J. 455: I.L.R. (1942) Mad. 133, dissented’ 


Appeal against the order of the Court of the Subordinate Judge of Tellicherry 
dated 28th February, 1951 and made in A.S. No. 70 of 1951 (O.S. No. 79 of 1948 
District Munsif’s Court, Tellicherry). 


A. Achuthan Nambiar for Appellant. 
V. P. Gopalan Nambiar and K. Sridhara Menon for Respondents. 
The Court delivered the ‘following 


Jupcmenr.—This Second Appeal arises out of A.S. No. 70 of 1951 on the file 
of the Sub-Court, Tellicherry, which was an appeal against the decree and judgment 
in O.S. No. 79 of 1948 on the file of the Principal District Munsif’s Court, Telli- 
cherry, by which the plaintiffs were refu.ed recovery of possession of the suit property 
on the ground that they do not need the holding bona fide for the purpose of raising: 
crops or other produċe fur their maintenance. The lower appellate Cowt held, 
reversing the decision of the trial Court, that the plaintiffs needed the holding bona 
fide for raising crops for their maintenance and that tkere are grounds for the 
eviction of the first defendant. It is against this finding of the lower appellate 
Court that the first defendant has preferred tl.e present Second Appeal. 


The subject-matter of the suit was leased under a marapat, dated 14th Novem- 
ber, 1927, to the first defendant by one Mammad, the then karnavan of the plain- 
tiffs’ tarwad. But subsequently under a decree of the District Court of North 
Malabar in O.S. No. 9 of 1944 the tarwad became partitioned and the suit item 
among others was allotted to the tavazhi of the plaintiffs of which the first plaintiff 
is the karnavan. At the time of the filing of the suit the plaintiffs were 28 in number 
and their claim was based upon the fact that the income which the tavazhi derived 
from the properties allotted to them under the partition decree was not sufficient 
for their ordinary maintenance and as such they invoked the prcvisions of sub- 
sections 5 and 6 of section 20 of the Malabar ‘Tenancy Act (XIV of 1930) for 
evicting the first defendant from the holding. The lower appellate Court has, 
as already stated, found that the provisions of sub-section 5 of section 20 of the Act 
will apply but that the other relief claimed, namely, that they needed the holding 
for the purpose of constructing a building for their residence cannot be allowed. 

In the Second Appeal before me Mr. Achuthan Nambia: for the appellant 
contends that acı ording to the amendment effected te sub-section 5 of section 20 
of the Act by the Madras Act VII of 1954 it cannot be said that the requirements 
of the plaintiffs for maintenance are justified. It is necessary for understanding 
this argument to trace the history of the section itself. As the Act originally stood 
sub-section 5 of section 20 was in pari materia with sub-section 5 of section 14 of the 
Malabar Tenancy Act which is in the folowing terms :— 

“ That the period the ve attam, kanam, kanam-kuzhikanam or kuzhikanam ag the case 
may be has expired and there has been no renewal and the landlord requires the holding bona fide for 
his own cultivation or for that of any member of his family or tarwad or tavazhi who has a proprie- 
tary and beneficial interest therein.” * The important words in the sub-section were “‘ Requires the 
holding bona fide for his own cultivation.” 

In Second Appeal No. 42 of 1938 Venkataramana Rao, J., held that a mere 
desire on the part of the landlord to have the land for his own cultivation even if 


1] ABDUR RAHIMAN V. USSAN KUTTI (Govinda Menon, J.). 529 


bona fide is not enough. It must be shown that the landlord really needed the 
land for his own cultivation. The question to be decided was whether without 
evicting the tenant and getting possession of the land it would be impossible for ` 
the landlord or the member of his tavazhi or tarwad to sustain themselves. ‘Though 
the wards used were “ requires” “‘bona fide” the same were interpreted to mean 
necessity or need to the landlord. This view of Venkataramana Rao, J., was not 
accepted by King, J. in Second Appeal No. 538 of 1939 wherein he held that the 
expression ‘“‘ bona fide’? cannot apply to a staté of circumstances but only to state- 
ments or intentions or actions of a human being. ‘Therefore all that is necessary 
for the Court is to decide whether when the landlord demands or asks for or sues 
for any land on the ground that he wishes to cultivate it himself is a statement 
made bona fide. In the view of King, J., the need or necessity of the landlord does 
not arise for consideration in construing the expression ‘‘requires the holding 
bona fide”. In this state of conflict of decisions a bench of this Court in Nankkal 
Chathan v. Kesavan Nambudri} held that the words “requires the holding bona fide ” 
mean only a genuine intention on the part of the landlord to cultivate and that it is 
not necessary that he should show the 1eal need to do so. The learned Judges 
went further and held that the fact that the landlord has sufficient land under 
cultivation elsewhere to provide for the needs of himself and his family does not 
matter. 


In this state of case law the legislature intervened and sub-sections 5 and 6 - 
of section 20 along with sub-sections 5 and 6 of section 14 of the Malaba: ‘Tenancy 
Act, 1930, were amended and for the words which stood in the Act XIV of 1930, 
namely: 

The landlord requires the holding bona fide for his own cultivation or for that of any member 
of his family or tarwad or tavazhi who has a proprietary and beneficial interest therein ” 

the following words came to be substituted :— 

“‘ The landlord needs the holding bona fide for the purpose of raising crops or other produce for 
his own maintenance or for that of any other member of his tarwad or tavazhi who bas a proprietary 
and beneficial interest in the holding.”’ i 

The result of this amendment was that the need or necessity which Venkata- 
ramana Rao, J., held was essential, was restored and the view expressed in Narikkal 
Chathan v. Kesavan Nambudiri1 was negatived. 


By Act VII of 1954 to sub-clause 5 of sections 14 and 20 an explanation was add- 
ed in the following terms : 4 
“ In considering requirements for maintenance regard shall be had only to primary needs.” 


So, as the section now stands, unless it is seen that the landlord needs 
the holding for maintenance of himself or any member of his tarwad or 
tavazhi which must mean the primary needs of himself or the members of 
his tavazhi the tenant cannot be evicted from his holding. The term ‘“ main- 
tenance ” under the Marumakkathayam Law has been defined to include not 
only bare necessities of life but other reasonable and legitimate expenses of the 
members consistent with their position and dignity to keep themselves in comfort. 
It is stated to include also meldalavu. It is stated to designate a part of what is 
required for the support of persons as distinguished from what is strictly necessary 
for food and raiment and such a thing would differ with the status of the family. 
Therefore, the term maintenance as it is understood in Malabar includes not only 
bare necessities of life but all that is required as essential for a comfortable life 
consistent with the income and status of the family. In these circumstances but 
for the Explanation added to sub-clause 5 of sections 14 and 20 of the Act Courts 
would be justified in holding that if the landlord needs the holding for meeting 
the expenses necessary for maintenance as is understood in the manner referred to 
above he is entitled to evict the tenant. The Explanatyn added under the amend- 
ment has now altered the situation. The Courts have to see what the primary 
needs of the landlord are. By primary needs one has to vtnderstand those which 
are necessary for a person or a group of persons to keep himself or themselves in 
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normal health and go about as free men. It certainly does not mean luxuries. 
The primary needs of the different individuals cannot be the same. A sick person 
should have medicine to sustain himself ar.d his primary needs would be different 
from those of a normal healthy person who sustains himself by taking proper food 
‘and nourishment. It cannot therefore be said that the primary needs of different 
individuals would be the same but ordinarily the expression ‘“ primary needs ”’ 
must be understood to mean food and raiment as well as other necessaries sufficient 
for a person to lead a life which is fot uncomfortable or penurious. 


The finding of the lower appellate Court is that the net income of the tavazhi 
is only Rs. 156 and 735 seers of paddy and the plaintiffs were 28 in number at the 
time of the filing of the suit and one of them died during the pendency of the appeal. 
If the total net income i. divided among the 27 persons and the price of paddy is 
computed at Rs. 30 per 100 seers it works out at the rate of Rs. 14 per year per head 
or at Re. 1-3-0 per month. It need hardly be said that this Re. 1-3-0 per head 
per month would not be sufficient for keeping body and soul together and, therefore, 
it cannot be said that this would be sufficient for meeting the primary, needs of the 
members of the tavazhi of the plaintiff. But it is argued by Mr. Achuthan Nambiar 
that the first plaintiff as karnavan has only the duty of distributing whatever net 
income is available to the members of the family and that he need not concern 
himself with finding out whether the amount distributed per head is sufficient for 
bare necessaries or primary needs. It is also urged that there is evidence in the 
case to show that some of the major male members of the family have avocations 
of their own and that some of the female members have been married and they are 
living with their husbands. A perusal of the evidence of P.W. 1 shows that there 
are three married woman who do not live with their husbands. ‘Though he had 
stated that there are major male members who have avocations of their own he 
has not been cross-examined to state whether the avocations of these persons would 
bring them sufficient funds for meeting their primary needs. The first defendant 
as D.W. 1 has deposed that the plaintiffs have separate avocations and that the 
female plaintiffs have husbands. Learned counsel for the appellant contends that 
it is che duty of the plaintiffs, landlords, to prove affirmatively that apart from the 
income derived from the family properties the individual members have no other 
private source of income from which their primary needs could be met. I do not 
think that this method of approach is a: orrect one. If the landlord is able to show 
that the tarwad cr tavazhi income is not sufficient te meet the primary needs of the 
members without getting possession of the property which is sought to be recovered 
from the tenant, then the onus is shifted on to the tenant who contends contra 
that the members of the tarwad have private means other than the 
tarwad property which would be sufficient to provide them with the pri- 
mary needs. In the present case there is no such evidence. All that the 
first defendant has been able to show is that female plaintiffs have husbands 
and that some of the male plaintiffs have separate avocations. ‘That would not be 
enough to show that the means of the individual members of the tavazhi would be 
sufficient for meeting their primary needs. In S.A. No. 1939 of 1948 Chandra 
Reddi, J., held that the expression “‘ needs the holding bona fide for his own main- 
tenance ” means the actual necessity of the landlord and that in the case where 
the plaintiff is being maintained by her husband and she does not require the family 
property for eking out he: livelihood by resorting to direct cultivation of the holding 
the requirements of the section have not been satisfied. But as I have already 
stated, in the present case the onus of proving that separate means existed to meet 
the primary needs of the members of the tavazhi is on the tenant and he has not 
discharged that. I may also add here that there are decisions of this Court to the 
effect that the existence of private means of income of a junior member of a tarwad 
or tavazhi would not affect claim to be maintained out of the family properties when 
the family income is sufficient to provide suitable subsistence for the members of 
the tarwad. ‘The possession of separate properties by a junior member of a tarwad 
by itself will not prevent him from claiming maintenance from the tarwad proper- 
ties when the family income is sufficient tu provide suitable subsistence for all the 
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members of the tarwad, unless it is shown that the members of the tarwad or tavazhi 
are i possession of funds and properties or are employed so that they can maintain 
themselves from out of such sources of income their primary needs will have to be 
met only from the tarwad income. I, therefore, agree with the finding of the lower 
Court that the plaintiffs are entitled to evict the first defendant from his holding. 
In the result the C.M.A. fails and is dismissed but in the circumstances without 
costs. No leave. 
C.M.S.A. No. 107 of 1951 is also dismissed. No leave. 


K.C. m Appeals dismissed. 
IN THE HIGH COURT OF JUDICATURE AT MADRAS. 
PRESENT :—MR. Justice RAJAGOPALA AYYANGAR. 


Sri Kailasanathaswami (Deity) Kailasapuram, Sindupoondurai 
village, through its Executive Officer, Si V. M. Chidam- 


baram Pillai .. Petitione* 
Es J. y 
G. Krishna Ayyar .. Respondent. 


Lease—Vacant sitse—Terms of lease—Payment of taxes for superstructines to be made by lessee—Holding 
over of lesas beyond period of lease—-Payment by lessor of taxes for superstructures—Siit for reambursement—How 
far justified—Contract Act (IX of 1872), sections 69 and 70. 

Under the terms of a lease-deed, which were clear, a vacant site was leased to the lessee for five 
years, upon which he was allowed to construct superstructures, but by the terms he should give vacant 
possession to the lessor at the termination of the lease, and the lessee who was in enjoyment of the super- 
structures should pay the property tax for the same during the period. The property tax at the time 
of lease was Rs. 9-12-0. The lessee failed to surrender possession of the vacant site. So a suit was 
filed by the lessor for possession of vacant site and mesne profits and the suit was decreed also with 
directions to the lessee to move from the site and also to pay mesne profits. Meanwhile the lessor 
had paid all the property taxes for superstructures raised by the lessee. A fresh suit was filed against 
the lessee for reimbursement of the amount paid as taxes by the lessor. 

Held (1) That on a proper construction of the lease deed, the entire municipal taxes due on 
the superstructures should be paid by the lessee. f 

(2) That when it was made out that the lessee was to have paid the taxes and the payments 
of taxes by the lessor were not made as a volunteer, sections 69 and 70 of the Indian Contract Act 

would be satisfied. 

Meer Mohamed v. Forbes, (1874) 2 I.A. 1, and Raghavan v. Alamelu Ammal, (1907) I.L.R. 91 Mad. 
35. distinguished. 

Petition under section 25 of Act IX of 1887 praying that the High Court will 
be pleased to revise. e Decree of the Court of the Subordinate Judge, Tirunelveli, 


dated 11th February, 1952, in S.C.S. No. 311 of 1951. 
S. Thyagaraja Aiyar for Petitioner. 
K. Venkateswaran for Respondent. 


The Court delivered the following 

Jupemenr.— This is an application by the plaintiff under section 25 of the 
Small Cause Courts Act to revise the decree of the Additional Sub-Court of Tirunel- 
veli dismissing the plaintiffs suit. 

The petitioner is the Executive Officer of the Kailasanathaswami temple, 
while the respondent here who was the defendant before the Subordinate Judge was a 
person who had taken on lease a vacant site belonging to the plaintiff-petitioner. 
The property of the plaint temple was leased to the defendant under a registered 
dease deed dated 1st March, 1942, for a period of 5 years and the defendant under- 
took to surrender vacant possession of the site on 28th February, 1947. He also 
agreed to remove the superstructures which he might’ put thereon. Under the 
terms of the lease, the landlord (Plaintiff) had to pay the vacgnt site tax due to the 
Municipality, while the lessee who was intendirg to put up structures upon the 
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site covenanted to pay the municipal tax due on the property which at that time 
was a sum of Rs. 9-12-0. The defendant did not surrender possession as covenanted 
in the lease deed with the result that the plaintiff had to institute O.S. No. 100 of 
1947 on the file of the District Munsif’s Court, Tirunelveli, for possession of the vacant 
site and for mesne profits accruing therefrom subsequent to 1st March, 1947 and a 
decree was passed in favour of the plaintiff.directing the defendant to remove the 
superstructures and deliver vacant possession and also pay the mesne picfits at the 
rate of Rs. 100 per mensem for the site from 1st March, 1947. ‘This decree of the 
District Munsif is dated 14th August, 1947. There was an appeal to the District 
Court of Tirunelveli in A.S. No. 303 of 1947 and this was dismissed on 17th January, 
1948. The defendant preferred a further Second Appeal to this Court, numbered 
S.A. No. 628 of 1948 and this also failed and was dismissed by this Court on 25th 
September, 1951. 


Meanwhile as the lessee failed and neglected to pay the property tax due to 
the Municipality on the .uperstructures erected by the lessee, the Devasthanam 
paid on various dates from 3rd August, 1948 upto 12th Febiuary, 1951, a sum of 
Rs. 640-3-10. As the defendant failed to make good these amounts to the lessor, 
the present suit was filed for recovery of this sum of Rs. 64q-3-10 fram the defendant. 
The plaint in the present suit, S.C.S. No. 311 of 1951 is dated 3rd August, 1951. 
In the plaint the plaintiff, i.e., the petitioner here after setting out the litigation 
between the parties proceeded to state that the defendant had by the terms of the 
lease agreed to pay the municipal tax due for the leased premises. He was there- 
fore, bound to pay the same by law and under the contract. The plaint also alleged 
that the defendant failed and neglected to pay the tax in spite of repeated 
requests by the plaintiff whereon the lessor paid the tax tc the Municipality to 
avert its sale for arrears of tax. On these allegations, the plaintiff sought reim- 
bursement of the sum abovementioned, paid as property tax. 


The defence of the defendant was twofold, firstly, that the plaintiff was bound 
by the terms cf the registered lease deed which was assumed to be in force and that 
under this, the lessee was bound to pay only a sum of Rs. 9-12-0 and not ai y further 
sums ; and secondly, that the mesne profits already decreed to the plaintiff in O.S. 
No. 100 of 194.7 should be deemed to include the property tax payable on the entire 
property. It will be noticed that the claim of the plaintiff was really one based 
upon sections 69 and 70 of the Indian Contract Act, and to the allegations made 
bringing the case within these provisions by the defendant in the written statement 
on this aspect of the matter, the only defence was that the sum af Rs. 100 per 
month which had been decreed as mesne profits in the earlier litigation covered 
this item also. 


The learned Subordinate Judge raised three points for his determination and 
these reflect the points that were urged by the defendant in defence of the suit 
claim. They were: (1) Whether the plaintiff is entitled to claim the municipal 
tax for the site from the defendant notwithstanding the plaintiff having obtained a 
decree fur mesne profits in O.S. No. 100 of 1947 (2) wrether the defendant is liable 
to pay more than Rs. 9-12-0 for the vacant site in respect of the municipal tax ; 
and (3) whether the claim is barred by limitation. The plea of limitation 
which was obviously untenable was rejected. The learned Judge held that the 
Judgment in the previous suit Exhibit B-3 did nat include this sum as it could not 
possibly include it, but by a curious process of reasoning reached the conclusion 
that the rights of the parties are those determined under the judgment Exhibit B-3. 
I am unable to understand this sentence in the judgment. The learned Judge 
then went on to add that the claim to the municipal tax was barred under Order 2, 
rule 2 of the Civil Procedurg Code, inasmuch as the same could have been and cught 
to have been claimed in O.S. No. 100 of 1947. Learned counsel for the respon- 
dent conceded beforeme frankly that this portion of the judgment proceeds upon a 
misapprehension. both of the facts and of the law and that he could not support it. 
‘The cause of action on which the present suit is based is one that arose long after 
1st March, 1947, the ddte on which the surrender ought to have taken place and to 
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enforce which O.S. No. 100 of 1947 was filed. Therefore, apart from other grounds, 
there can be no question of Order 2, rule 2, being a bar to the claim of the present 
action. This was the reasoning upon which the claim of the plaintiff has been dis- 
missed by the Court below. As this could not obviously be supported, the learned 
counsel for the defendant sought to support the dismissal of the plaintiff’s suit on 
the ground that the plaintiff had not made out that the conditions of sections 69 
and 70 of the Indian Contract Act had been satisfied, so as to entitle him to claim 
reimbursement of the sums paid by him for the municipal tax. When once it is 
conceded that the payment of the municipal tax for the roperty was the obligation 
of the defendant and it was not alleged that the plaintiff had made these payments 
as a volunteer it necessarily follows that he is entitled to reimbursement of the sums 
expended by him. Further as I have mentioned earlier, the allegations made 
in the plaint which brought the case within sections 69 and 70 of the Indian Contract 
Act were not denied or controverted by the defendant and in the circumstances, 
it amounts to an admission of liability and consequently one on which no issue could 
have been framed—lI do not therefore, see any force in the argument of the learned 
counsel for the respondent seeking to sustain the decree of the Subordinate Judge 
in his favour on this new ground. Nor do the decisions in Meer Mohamed v. Forbes}, 
Raghavan v. Alamelu Ammal*, Jagapathi Raju v. Sadursannama Arad 3, which were 
referred to by the learned counsel for the respondent, assist him in the view which I 
have taken of the pleadings in the case. 


There is only one other matter to be considered and that is an incidental finding 
given by the learned Subordinate Judge that even on the footing that the plaintiff 
was entitled to a decree it could not be for any sum in excess of Rs. g-12-0. This 
finding cannot be justified either on any proper construction of the lease deed on. 
which the learned Judge has rested it or as applicable to the facts of the present 
case. he terms of the lease deed are clear that it was the vacant site tax alone 
that had to be paid by the lessor and that superstructures were to be put up by 
the defendant-lessee upon the property and he was to be in enjoyment of them during 
the period of the lease. It was for this reason that the lease deed provided that 
the property tax due for the superstructures had to be paid by the lessee. It is 
no doubt true that the tax then due was Rs. 9-12-0 which was mentioned. But I 
can see no justification for the ccnstruction that it was the tax at that figu e alone 
that was to be paid by the lessee and that all future increases in the rate of the tax 
or increases in the tax due by the lessee putting up new buildings should be borne 
9y the landlord. I am, therefore, clearly of the opinion that on any proper con- 
struction of the lease deed, the entirety of the municipal property tax due on the 
superstructures should be paid by the lessee. : 


There is one further ground by reason of which this point does not arise for 
sonsideration at all. It is admitted that the relationship of lessee and lessor ter- 
ninated on ist March, 1946 and there was no assent by the lesson to the lessee 
10lding over the tenancy under the terms of section 116 of the Transfer of Property 
Act. And I might mention that is the basis upon which the learned Judge himsel 
oroceeds to deal with the first point for determination. If, therefore, the terms 
of the lease deed were inapplicable there was no basis- for the finding that the 
olaintiff would only be entitled to reimbursement in respect of the property tax 
it Rs. g-12-0 per year. 


In the result the Civil Revision Petition is allowed and the Small Cause Suit 
No. 311 of 1951 is decreed. The petitioner will have his costs here and before the 
subordinate Judge, Tirunelveli. 


K.C. Petition allowed, 


a 


r. (1874) L.R. 2 IA. r. l 3- (1915) 29 M.L.J.%639 : I.L.R. 39 Mad. 7 
2. (1907) ILL.R. g1 Mad. 35. ad 
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IN THE HIGH COURT OF JUDICATURE AT MADRAS. - 
PRESENT :—MR. Justice RAJAGOPALAN. 


K. Ramaswamy Doss, Proprietor, K. Sri Balasubramaniam, Motor 
Service, Kovilpatti .. Petitioner* 
v 


A. Rama Pillai and another =.. Respondents. 


Minimum Wages Act (XI of 1948), section 20 (2), provisos (1) and (2)—Scope of—Power of tribunal to: 
excuse delay in making clatms. 

The true scope of the ression ‘datefrom which minimum wages became payable’ in the first 
proviso to sub-section (2) of the Minimum Wages Act is that while the dates on which wages became 
payable from time to time are determined by the contract between the parties, the rate at which. 
such wages are payable are regulated by the Act and the notifications issued thereunder. 


The second proviso to section 20 {2) permits the tribunal to investigate a claim for a iod. 
anterior to the one fixed by the statute if it is satisfied that the applicant had sufficient cause tor not 
making the application within = ga prescribed under the first proviso. There is nothing im 
the Act or rules to show that therd should be any written application to get the benefit of the second 
roviso. It is a matter between the tribunal and the applicant whether the delay should be excused. 
ut the tribunal should satisfy itself before excusing any delay that there is basis on which it could 
excuse the delay. 

Petition praying that in the circumstances stated in the affidavit filed there- 
with the High Court will be pleased to issue an appropriate writ calling for the 
records in Claim No. 18 of 1953 (Order, dated 11th November, 1953, passed by 
the Industrial Tribunal, Mathurai, unde: section 20 of the Minimum Wages Act 


and to quasb the proceedings in the same). 
"S. K. L. Ratan for the Petitioner. 
S$. Mohan Kumaramangalam for K. V. Sankaran for 1st Respondent. 
The Special Government Pleader (V. V. Raghavan) on behalf of the State. 
The Court made the following 


Orper.—This is an application under Article 226 of the Constitution for the 
issue of a writ of certiorari to set aside the order of the Industrial Tribunal, Mathurai,, 
dated 11th November, 1953, passed under section 20 of the Minimum Wages Act, 
(Act No. XI of 1948) hereinafter referred to as the Act. 


The petitioner carries on a public motor transport service. Employment 
in public motor transport is item 11 of part I of the schedule to the Act. The 
tribunal found that the first respondent wag in the’employ of the petitioner as a bus- 
conductor between 7th November, 1951 and 4th March, 1953. ‘The notification 
prescribed by section 3 (1) (a) (i) and section 5 of the Act was issued by the Govern- 
ment of Madras; the appropriate Government, on 28th March, 1952, fixing the 
minimum wages payable under the Act to a bus conductor at Rs. 30 plus dearness 
allowance of Rs. 10 a month. On goth June, 1953, the first respondent applied 
to the Industrial Tribunal as the authority appointed under section 20, clause I 
of the Act claiming ‘in all a sum of Rs. 3,168. He claimed Rs. 288 as the balance 
of wages due to him under the Act and he claimed ten times that amount, Rs. 2,880 
as compensation for the non-payment of the wages.. The Tribunal'dismissed his 
claim for compensation. It held that the first respondent was entitled to a sum of 
Rs. 306-4-0 which, the Tribunal held, constituted the’ difference between the mini- 
mum wages payable to the first respondent between 1st April, 1952 and 4th March, 
1953, at Rs. 49 a month, and the amount actually paid to him during that period 
.by the petitioner as wages. os 

The petitioner contended that the Tribunal had no jurisdiction to award 
the first respondeat anythigg more -than what had accrued to him as minimum 
wages during the six months that preceded the presentation of the claim on goth 
June, 1953- Since the first respondent admittedly left the services of the petitioner 

ie aoa oe i 
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on 4th March, 1953, the claim, it was contended, should have been limited to the 
period between goth December, 1952 and 4th March, 1953. 


Section 20 (2) of the Act runs :— 


“ Where an employee is paid less than the minimum rates of wages fixed for his class of work 
under this Act the employee himself................000. may apply to such authority for a direction 
under sub-section 3, provided that every such application shall be presented within six months from 
the date on which the minimum wages became payable, provided further that any application may 
be admitted after the said period of six months when the applicant satisfied the authority that he had 
sufficient cause for not makng the application within such period.” 


Sub-clause 3 of section 20 provided for the directions to be issued by the 
Authority in this case, the Tribunal. 


Learned counsel for the petitioner urged that all that the first respondent 
himself claimed in his application, dated goth June, 1953, was what was due to him 
under the Act for the period of six months that preceded goth June, 1953. The 
Tribunal treated it as a claim for the period between rst. April, 1952, when the 
minimum wages fixed under the provisions of the Act first became payable, and 
4th March, 1953, when the first respondent left the services of the petitioner. The 
questicn now i» not how I should construe the application of the first respondent, 
but whether it furnished no basis at all for the Tribunal to hold it was a claim for the 
period between ist April, 1952 and 4th March, 1953. It was no doubt not easy 
to explain how the first respondent arrived at tke figure of Rs. 288 which he obviously 
claimed as arrears of wages. ‘There was nothing in the order of the Tribunal to 
show that the first respondent did cffer to explam. The interpretation placed by 
the learned counsel for the petitioner was that Rs. 288 was arrived at by multiplying 
54 the minimum wages payable for the period for which the claim was made, six times 
and deducting Rs. 35 which the first respondent admitted was all that had been 
paid to him during the six months that preceded goth June, 1953. Learned counsel 
for the first respondent contended that if it was really a case of a claim for 16 months 
at Rs. 18 a month if the period was from April, 1952 and June, 1953, a claim based 
on that calculation, breaks down. It is not a question of arithmetical calculation 
now. Rs. 288 was, as pointed out before, nut explained. -It is true that in the applica- 
tion that the first respondent filed he did not allege that his services under the peti- 
tioner had been, terminated on 4th March, 1953. The application implied that he 
was still in the service of the petitioner. ‘There was nothing specific-in the applica- 
tion that the claim was limited for period of six months preceding goth June, 1953, 
though the first respondent averred in his petition: ‘The applicant estimates the 
value of the relief sought by him at Rs. 3,168 (since he estimates that in the last 
preceding six months he has received not more than Rs. 36—as wages and has added 
ten times the excess due as compensation).” That the fist respondent claimed 
only Rs 288 as balance of wages did not, of- course, affect by itself the jurisdiction 
of the Tribunal to find out what exactly was the amount due and direct its payment 
under section 20 (3) of the Act. Learned counsel for the first respondent -pointed 
out that even the petitioner treated the claim of the first respondent as one for the 
period from rst’ April, 1952, when hs contended in a supplementary affidavit 
‘filed on 29th October, 1953. That the first respondent’s claim was barred. That 
the claim was ultimately found to be erroneous and that more than what he claimed. 
was found due to him did not conclude the question at issue for what period did 
the first respondent claim minimum wages as due to him.- I am unable to hold 
that there was no material on record or which the Tribunal could treat the applica- 
tion as a claim for wages due to the first respondent for the period of his services 
from rst April, 1952, to 4th March, 1953. 


The first proviso to clause (2) of section 20 of the Act limits the period for which 
the claim could be made to six months computed from the date on which the mini- 
mum wages became payable. One of the contentions urged before me was that, 
that date should be taken as rst April, 1952, from which date the minimum wages 
fixed by the notification, dated 28th March, 1952, became payable, and that the 
period. prescribed -by -the first -proviso expired on. 1st October, 1952, and that any 
application presented after 1st Octoher, 1952, could come only within the scope of 
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the second proviso. Of course, that was not the contention put forward by the learn- 
ed counsel for the petitioner. I am unable to accept such a limited interpretation of 
the scope of the first proviso to clause (2) of section 20 of the A .t. Even for the em- 
ployments specified in section 3 (1) (a) (i) the notification fixing the minimum wages 
is under section 5 of the Act, and section 12 provides for payment of wages at those 
rates after the notified date. Iam unable to accept that the only date on which the 
wages became payable was 1st April, 1952. The date on which wages became payable 
to a given employee would obviously depend on the contract of service between 
that employee and his employer,,and in this case it was found that the first respon- 
dent was entitled to a monthly wage. While dates on which wages became paya- 
ble from time to time were determined by the contract between the parties, ‘the 
rate at which such wages were payable were regulated by the Act and the notifica- 
tion issued thereunder. That I think is the true scope of the expression ‘date from 
which minimum wages became payable’ in the first proviso to section 20, clause (2) 
of the Act. Wages that became payable to the first respondent say, on 1st May, 
1952, at the minimum prescribed by the Act should have been claimed unde: the 
first proviso within six months of that date. Were the first respondent’s claim 
governed only by the first proviso, he could have claimed on goth June, 1953; only 
the wages that became payable to him subsequent to goth December, 1952 and not 
any amount that became payable to him earlier than that date. 

But the second proviso to section 20, clause (2), permitted the Tribunal in 
this case to investigate the claim for a period anterior to goth December, 1952, 
if the applicant satisfied the authority, that is, the Tribunal, that the applicant had 
sufficient cause for not making the application within such period that is the period 
referred to in the first proviso to section 20 (2) of the Act. The Tribunal recorded 
in its order : 

“The petitioner has, however, deposed that the delay in filing the petition must be excused because 
he was informed that he could file the petition within six months from removal from service. I con- 
sider that in the circumstances mentioned by the petitioner delay in filing the petition should be 
excused.” 

Learned counsel for the petitioner urged that the first respondent did not apply 
to the Tribunal to condone the delay and to extend to the first respondent the 
benefit of the second proviso. Neither the Act nor the rules framed thereunder 
prescribed that there should be any written application to get the benefit of the 
second proviso. Rule 27 to which the learned counsel for the petitioner drew my 
attention only refers to the application contemplated by sub-clause (2) of section 20. 
As pointed out by the Supreme Court in Dinabandhu Sahu v. Mangaraj+, with refe- 
rence to an analogous provision, there is not even a requirement in tbe Act itself 
or in the rules framed thereunder that notice should be issued to the opposite side. 
The authority can act suo motu. As the Supreme Court pointed out, it is a matter 
between the tribunal and the applicant whether delay should be excused. They 
pointed out the difference between a statutory requirement of the kind in the pio- 
viso their Lordships had to consider and section 5 of the Limitation Act. If the 
authority can act suo motu in excusing the delay there can be no question of any 
written application being required to satisfy the requirements of the second proviso 
to section 20 (2) of the Act. I am unable, therefore, to see any substance in the 
contention of the learned counsel for the petitioner, that the Tribunal had no juris- 
diction to excuse the delay in the absence of any written application from the first 


resperdent. f 

The next contention of the learned counsel for the petitioner was that the 
Tribunal had no jurisdiction to cundone the delay after admitting the application, 
dated goth June, 1953 and the learned counsel pointed out that the Tribunal pur- 
ported to condone the delay only on 11th November, 1953, when it issued direc- 
tions under section 20 (3) of the Act. Learned counsel for the first respondent 
urged that the Tribvnal must. be deemed to have condoned the delay on presen- 
tation, though it explained the reasons for its satisfaction only in the order, dated 


1rth November, 1953- 


Cad 
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The enquiry into the claim was on 28th October, 1953. ‘Though the petitioner 
filed two counter-statements before that date, this question, that the requirments 
of the second proviso were not satisfied with reference to the claim for the period 
anterior to 30th December, 1952, was not raised by the petitioner. In the proceed- 
ings before the Trbunal there was no issue about this, though a number of other 
issues were raised. It was only on 29th October, 1953, that the petitioner filed 
yet another counter-statement, wherein he pleaded : 

“ The present claim after a period of a year and a half is an ill thought of one, belated and 
ume barred.” 


No doubt it is a little difficult to hold that at any time prior to 28th October, 1953, 
the Tribunal had occasion to apply its mind to the question, whether the require- 
ments of the second proviso had been satisfied. The explanation for delay was 
offered by the first respondent only on 28th October, 1953 and at best the Tribunal 
must be deemed to have been satisfied with the explanation only on 28th October, 
1953, though that satisfaction was recorded by the Tribunal only in its order, 
dated 1rth November, 1953. 

The main contention on this point by the learned counsel for the petiticner 
was that satisfaction required by the second proviso to section 20 (2) of the Act 
must have been before the application was admitted. What precisely constitutes 
admission of an application neither the Act nor the rules framed thereunder specified. 
While proviso 2 to section 20 (2) of the Act refers to ‘an application admitted ” 
the language in clause (3) of the section 20 is “ when an application under sub- 
section (2) is entertained.” Whether entertaining an application is a stage sub- 
sequent to the admission I am not called upon to decide in these proceedings. But 
taking the scope of both clauses (2) and (3) of section 20 together it seems to me 
clear that the admission of an application is a stage antecedent to the issue of notices 
prescribed by sub-clause (3) of section 20. There was certainly no satisfaction 
of the Tribunal on the basis on which it could excuse the delay before the stage of 
the enquiry which would really mean that at the time of admitting the applica- 
tion the Tribunal was not called upon to satisfy itself. Nor did it satisfy itself then 
that there were sufficient causes to condone the delay. 


Nontheless the question now is whether the apparent defect in determining 
the question of fact, on which depended the jurisdiction of the Tribunal to investi- 
gate the claim for the period anterior to the six months referred to by the first pro- 
viso in section 20 (2) of the Act is such that the petitioner should be given ex debito 
fustitiae the writ of certiorari that he asks for in this case. As I have already pointed 
out the pctitioner himself did not raise the question of limitation till after the enquiry 
was ever and even at that stage he did not seek to make it the subject-matter of 
an issue. Nor apparently was any adjutication of that question sought for by 
the Tribunal. On the merits of the first respondent’s claim it cannot be said that 
anything other than substantial justice was done as between the parties. Even 
if I am to look upon this feature of the case as one of mistaken or erroneous deci- 
sion on an issue of “ jurisdictional fact ° I do not think I should exercise my dis- 
cretion in the circumstances of this case in favour of the issue of a writ of certiorari. 


The petition is dismissed but without costs. 


R.M. Petition dismissed. 
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IN THE HIGH COURT OF JUDICATURE AT MADRAS. - 


PRESENT :—MR. Justice RAJAGOPALAN. . 
K. Sethumadhava Rao Petitioner* 
U. 
Collector of South Arcot District, Cuddalore .. Respondent. ‘ 


Government Servants Conduct Rules, rule 6—Prohibition against Government servant raising subscription 
or other pecuniary assistance in pursuance of any object—tf offends Article 19 (1) (c) of the Constitution of Indra 
—Scope of the right guaranteed under Article 19 (1) (e). , 

If a Legislature were at any time to enact a law which while nominally allowing formation of 
an association, would make the right to form the association Wusory by preventing the association 
from doing anything ın the interests of the members, the legislation Woda be rendering that which 
is guaranteed by Article (19) (1) (c) of the Constitution illusory and the validity of such legislation 
could be impugned on that ground. But the fundamental right to form association guaranteed by 
Article 19 (1) (¢) does not include a right to solicit moneys by sale of tickets to members of the public 
unconnected with the association, even if the object of such sale is to raise funds for that association 
and such a sale is not by itself unlawful. 

The right to form association guaranteed by the Constitution is not rendered in any way illusory 
by rule 6 of the Government Servants Conduct Rules. No person has any constitutional right to 
any appointment under the Government. When a person accepts an appointment subject, among 
other terms of services, to the Government Servants Conduct Rules he cannot complain as he takes 
the employment on the terms which are offered to him. The evident purpose of the rule is to promote 
eficiency‘and integrity in the discharge of official duties and to maintain the proper discipline in 
the public service. Even if the rule in question abridges in some measure the freedom guaranteed 
by Article 19 (1) (c) it stands the test of a reasonable restriction under Article 19 (4). The aforesaid 
rule applies only to a section of the community, that is, those in the employ of the Government in 
the civil services. But within that class the rule applies to all equally. Such a rule was in existence 
even before the Constitution came into force and the background of society against which the need for 
such a restraint was felt continues to be the same even after the Constitution. Such a restraint as 
rule 6 imposes on those in the employ of the Government without any discrimination as between them, 


is wholly desirable in the interests of the State itself. It is legally permissible and well within the scope 
of Article 1g (4) of the Constitution. , 


; Petition praying that in the circumstances stated in the affidavit filed therewith 
the High ‘Court will be pleased to issue a writ of certiorari calling for the records 
relating to the order “ A. 2/28298/52 (Confdl.) dated 12th March, 1954”? passed by 
the respondent herein and quash the same. 

R. Ramamurthi Ayyar for Petitioner. 

The Special Government Pleader (V. V, Raghavan) for Respondent. 

- The Advocate-General (V. K. Thiruvenkatachari) for the State. 
- The Court made the following . 

Orver.—The petitioner was a Taluk Head Accountant in the Revenue Sub- 
ordinate Service in South Arcot District. He was also the President of the Non- 
Gazetted Officers’ Association, Tindivanam. The petitioner was charged with 
contravention of rule 6 of the Government Servants Conduct Rules framed by the 
Government of Madras. The petitioner admitted the truth of the charge, that, 
while he was employed as a Taluk Head Accountant at Tindiyanam, he sold tickets 
for a dramatic performance held on 5th June, 1952 and helped to collect funds for 
his Association, without obtaining the permission required by rule 6 of the Govern- 
mént Servants Conduct Rules. ‘The Collector punished the petitioner by ordering 
a temporary reduction in rank for a period of three months. It was the validity 
of that order that the petitioner challenged in his application under Article 226 
of the Constitution for the issue of a writ of certiorari. l 


The contention of the petitioner, that the procedure adopted by the „Collector 
was in contravention of Article 320 (3) (c) of the Constitution, has no substance. 
Artice 320 (3) (c) requires that the State Public Service Commission shall be con- 
sulted on all disciplinary matters affecting a person serving under the Government 
of the State in a civil capacity. But the relevant portion of the proviso of Article 320 
(3) runs :— à 

“Provided...... the Governor........ as respects other services and posts in connection with 
the affairs of the State may make regulations specifying matters in which either generally, or in any 


eles class of case or in any particular circumstances, it shall not be necessary for a Public 
ervice Commission to be consulted.” 


* W.P. No. 315 of 1954. 18th January, 1955. 
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Rule 18 of the Madras Public Service Commission Regulations promulgated under 
this praviso, specifies the class of cases with reference to disciplinary matters affecting 
@ person serving in connection with the affairs of the State cn whic h alone the Com- 
mission need be consulted and disciplinary proceedings taken against a member of 
the Revenue Subordinate Service is not one of them. Therefore rule 18 is a suffi- 
cient answer to the plea of the petitioner, that the provisions of Article 320 (3) (¢) 
had been violated. 


The main contention of the petitioner was that rule 6 of the Government 
Servants Conduct Rules was unconstitutional as it offended the fundamental right 
of the petitioner guaranteed by Article 19 (1) (¢) of the Constitution. 2 


Rule 6 of the Government Servants Conduct Rules runs: 

“Except with the previous sanction of the State Government if he is the head of a department, 
or of the head of his department in other cases, no Government servant shall ask for or accept or in 
any way participate in the raising of any subscription or-other pecuniary assistance in pursuance of 
any object whatsoever.” 


Subsidiary Rule : 
“Except with the premission of the authority specified in the above rule, a Government servant 
is forbidden to take any part in the collection of money for any public or local purpose. 


“Such permission may, after due consideration, be accorded in all cases where the State Govern- 
ment support the institution by way of grants or otherwise.” 


What Article 19 (1) (c) of the Constitution guarantees is the right of a citizen 
to form associations or unions. The learned counsel for the petitioner contended 
that the right to collect funds by all lawful means was incideptal to the right to 
form an association guaranteed by Article 19 of the Constitution. The learned 
counsel referred to Raja Kulkarni v. State of Bombay? At page 340-41 Bavdekar, J., 
observed : i 

nee it is contended before us that it is no use the Constitution guaranteeing to all citizens 


empeenpeneaee# 


the right to form among others Trade Union, in case the right is rendered illusory. That we are 

repared to accept. If a Legislature were at any time to enact a law which, while nominally allow- 
ing formation of a Union, would make the right to form a Union illusory by preventing the Union 
from doing anything in the interests of the members, then the legislation would be rendering the right 
which was guaranteed by Article 19 (1) (¢) illusory and the legislation could be impugned on the 
ground that it would affect the fundamental right referred to.” 


I respectfully agree. But it is not necessary for me to consider in this case what are 
all the rights incidental to the right to form an association guaranteed by Article 19 
(1) (c). That right, in my opinion, is not rendered in any way illusory by rule 6 
of the Government Servants Conduct Rules. In my opinion, the fundamental 
right guaranteed by Article 19 (1) (¢) does not include a right to solicit moneys by 
sale of tickets to members of the public unconnected with the association to join 
which the petitioner had the fundamental right, even if the object of such sale was 
to raise funds for that association, and such sale was not by itself unlawful. In 
my opinion, such a right is not protected by any constitutional provision. Since no 
fundamental right of the petitioner was invaded by the order of the respondent, the 
Collector, the petitioner is not entitled in these proceedings initiated under Article 
226 of the Constitution, to challenge the constitutionality of rule 6. 


‘There is yet another bar, as I see it, which disentitles the petitioner to any 
relief in these proceedings under Article 226. In McAuliffe v. New Bedford*, the 
rule, the constitutionality of which was challenged by a policeman, was that 


‘no member of the department shall be allowed to solicit‘money or any aid on any pretence for 
any political purpose whatsoever.” 


Holmes, J., observed : 


‘There is nothing in the Constitution or the statute fo prevent the city from attaching obedience 
to this rule as a condition to the office of policeman, and making it part of the good conduct required. 
The petitioner may have a constitutional right to talk politics, but he has no constitutional right to 
be a policeman. There are few employments for hire in which fhe servant does not agree to suspend 


wt 


- aon ` boisi bo - 


1. IL.R. (1951) Bom. 318, 2, (1892) 155 Mass. 21%: 29 Ne. 517. 
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his constitutional right of free speech, as well as of idleness, by the implied terms of his contract. The 
servant cannot complain as he takes the employment on the terms which are offered him. On the 
same principle, the city may impose any reasonable condition upon holding offices within it} control. 
This condition seems to us reasonable, if that be a question open to revision here.” (See Extracts 
at pages 791-92 of gt, Lawyers Edition : U.S. Supreme Court Reports.) 


The petitioner had no constitutional right to any appointment under the Govern- 
ment in the Revenue Subordinate Service. Having accepted an appointment 
in that service, subject, among other terms of his service, to the Government Servants 
Conduct Rules, and having had the benefit of that appointment all these years, 
the petitioner cannot be heard to contend, as incidental to the exercise of discre- 
tion in his favour under Article 226 of the Constitution, that the rule is unconsti- 
tutional. i 


Though normally when no relief can be granted to the petitioner, the validity 
of a statute or a rule will not be gone into by a Gourt, since the validity of rule 6 
was debated at length before me and also since the learned Advocate-General on 
behalf of the State sought an adjudication, I shall set out my reasons for my opinion, 
that rule 6 of the Government Servants Conduct Rules is intra vires, in the sense 
that it is not unconstitutional and does not offend Article 19 of the Constitution. 


At page 755 of his Constitutional Law, Prof. Willis has recorded that : 


“For the maintenance of political liberty the right of association is fully as important as the right 
of assemblage. The right of assemblage and the right of free association are parts of the personal 
liberty of individuals, both protected by the due process clause and one by a separate clause. (In 
our Constitution each of these rights is specifically guaranteed by a separate clause of Article 19). 
But in the exercise of the police power where these forms of personal liberty do not tend to aid general 
political progress, governments may regulate them for the purpose of protecting the members of the 
association and of the public.” 


In Untied Public Workers of America v. Mitchell 1, the Supreme Court of the 
United States upheld the validity of the Hatch Act. That Act made it unlawful for 
employees in the executive branch of the Federal Government to take any active 
part in political management or in political commissions out of as well as in working 
hours, and a regulation of the Civil Service Commission made such conduct ground 
for removal of civil service employees. Reed, J., who delivered the opinion of the 
majority of the Court observed at page 774: 


“The determination of the extent to which political activities of government employces shall 
be regulated lies primarily with Congress. Courts will interfere only when such regulation passes 
beyond the general existing conception of governmental power. t conception develops from 
practice, history and changing educational, social and economic conditions...... Congres: 
and the administrative agencies have authority over the discipline and efficiency of the public service. 
When action of civil servants in the Judgment of Congress menace the integrity and the competen 
of the service, legislation to forestall mich danger and adequate to maintain its usefulness is aed. 
The Hatch Act is the answer of Congress to this need. We cannot say with such a background that 
these restrictions are unconstitutional.” 


At page 771, Reed, J., quoted with approval the principle enunciated in Ex 
parte Curtis :2 


“The evident purpose of the Congress in all this class of enactments has been to promote efficiency 
and integrity in the dicharge of official duties and to maintain the proper discipline in the public 
service, Clearly such a purpose is within the just scope of the legislative power, and it 1s not easy to 
see eee the Act now under consideration does not come fairly within the legitimate means to such 
an end.” 


In Ex parte Curtis? it was held that the right to contribute money through 
fellow employees to advance the contributor’s political theories was not protected 
by any constitutional provision. 

The principles can well be applied with reference to Article 19 (4) of our 
Constitution. It runs: 

“Nothing in sub-clause (c) of the said clause shal! affect the operation of any existing law in so 


far as it imposes, or prevent the State from making any law imposing in the interests of public order 
-or morality, reasonable restrictions orf the exercise ofthe right conferred by the said sub-clause.” 


I. ‘gt Law. Ed. 754. ` 2. 27 Law. Ed. 282. 
\ 
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I shall assume without deciding it, that rule 6 of the Government Servants 
Conduct Rules does abridge the freedom guaranteed by Article 19 (1) (c) of the 
Constitution. Even so, that stands the test of a reasonable restriction, for which 
Article 19 (4) specifically provides. 


It shculd be remembered that rule 6 applies only to a section of the community, 
that is, those in the employ of the Government in the civil services. But within 
that class the rule applies to all equally. In deciding whether such a restraint on 
the freedom guaranteed by Article 19 (1) (c) of the Constitution to Government 
servants as citizens of the Republic, is reasonable the Court has to balance the extent 
of the guarantee of freedom against the rule framed by a competent authority to 
protect a democratic society against a supposed evil of permitting any one in the 
civil services from soliciting or receiving moneys for any purpose unconnected with. 
the office which he holds under the Government. The integrity of the personnel 
of the civil services and their reputation for integrity are as essential to a democracy 
as the freedom of association guaranteed by Article 19 (1) (e). Itis not difficult 
to visualise the evil rule 6 is designed to prevent. Rule 6 applies to all Government 
servants, whatever be the position an individual officer holds in the official hierarchy. 
It is obviously in the interests cf the democratic community as a whole to maintain 
purity of public administration carried on with the help of the civil services. With’ 
the position the Government servant holds, an appeal to the public for voluntary 
contributions to an association of which he is a member, or for the support of any 
cause in which he is interested, may often degenerate to a levy, which a member 
of the public can reasonably apprehend that he can avoid only at his peril ; official 
favours or frowns should not even have the appearance of being traced to a contri- 
bution paid or refused. That would apply, even if the means of raising funds, rais-- 
ing subscriptions within the mearing of rule 6, is by sale of tickets for entertainment, 
dramatic o1 otherwise, offered in exchange. The evident purpose of this rule is to" 
maintain efficiency and integrity in the discharge of the official duties of the 
Government servants and to maintain proper discipline in public services. Besides,. 
it should be remembered that such a rule governing the conduct of Government. 
servants was in existence even before the date on which the Constitution came into» 
force. The need to maintain the integrity of Government servants and their repu- 
tation unimpaired obviously continues even after the Constitution has come into: 
force; ard as far as I can see, the background of society against which the need for 
such a restraint on the conduct of Government servants continues to be the same 
even after the Constitution came into force. 


Such a restraint as rule 6 imposes on those in the employ of the Government,. 
without any discriminatior as between them, is wholly desirable in the interests 
of the State itself. It is wholly necessary in the interests of purity and efficiency 
of administration. ,In my opinion, it is legally permissible and well within the scape 
of Article 19 (4) of the Constitution. 


The learned counsel for the petitiorer referred to Ramakrishnayya v. President, 
District Board, Nellore! where a Division Bench of this Court held that the guaranteed 
freedoms cannot be abridged or abrogated by the exercise of official discretion. 
The ae that underlay that decision may not apply to rule 6. Rule 6, as it 
stands, contains an absolute prohibition, the only qualification being the power of 
the Government to grant permission in appropriate cases, which is really analogous 
to a power to exempt any individual from the operation of the rule. ‘The subsidiary 
rules themselves framed under rule 6 make that clear. The power of exemption 
has been held to be valid, and such a provision by itself does not make what is 
reasonable under Article 19 (4), an unreasonable restraint. 


This petition fails and is dismissed, but in the circumstances without costs. 
R.M. . Petition dismissed- 





I. (1952) 1 M.L.J. 38. . 
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IN THE HIGH COURT OF JUDICATURE AT MADRAS. 
PRESENT :—Mnr. Justice RAMASWAMI AND MR. JusTicE RAMASWAMI GOÙNDER. 


T.K. Parthasarathi Naidu .. Petitioner*. 


Will—Executor’s death or resignation—Application for letters of administration by legatee of a moiety of 
property— Whether letters for the whole estates administration to be applied for—Exceptions—sSections 254 to 
257, Indian Succession Act (XXXIX of 1925.) : 


A legatee under a will filed a petition in Court for permission to prove the will, under which he 
was to receive a moiety of the property bequeathed, in common form and that letters of administra- 
tion with a copy of the will annexed may be granted to him limited to the jth share of the testator’s 
properties he got under the will. On the question whether the petitioner was entitled to letters of 
administration in respect of his share of the property in the circumstance of the non-existence of the 
executors of the will, who were burdened with not only the duty of carrying out of the provisions of 
the will by division of properties among the legatees but also discharging debts by sale of properties 
and also certain further consequent duties, 

Held that generally an application for probate or letters of administration must ordinarily be 
in reference to the whole of the estate ; but where the case requires an exception to be made (vide 
sections 254 to 257, Chapter IT of Part IX of the Succession Act) then the letters of administration or 
probate may be granted subject to such an exception. 


Williams on “ Executors and Administrators,“ 13th edition, page 21. 


On an examination of the relevant sections of Chapter I of Part IX of the Indian Succession Act 
the general principle would emerge, namely that the executor normally or the administrator represents 
the whole estate of the testator, and if the executor, if any, appointed under the will were to applyt 
for probate, or, in the absence of the executor, if any other person entitled to apply should apply for 
letters of administration, then it should be for the whole of the estate, and not for a fraction of it or 
in respect of specific property in which alone the particular legatee might be interested. 

The question whether a particular case would fall under the exceptions mentioned in sections 
254 to 257,Chapter II of Part IX of the Act would depend on the facts and circumstances of that 
Case 

Case-law reviewed. 

Reference in the matter of Succession Act and in the matte: of the last wil 
and testament of T. Parthasarathi Naidu and T. Balayya Naidu (deceased.) 


Assistant Government Pleader (K. Veeraswami) and V. Ramaswami for the State. 


The Judgment of the Court was delivered by 

Ramaswami Gounder, J. :—This petition has been placed before this Bench on 
a reference made by one of us, Ramaswami, J., ‘‘ for deciding authoritatively whether 
letters of administration with the will annexed should be for the entire estate under 
the will or for a specific portion or part thereof’’. The petitioner is one T.K. Partha- 
sarathi Naidu, the son’s son of T. Parthasarathi Naidu. The latter cwned a half 
share in house No. 9, Sydoji Lane, Triplicane, Madras, his brother, Balayya, being 
entitled to the other moiety in that property. It would appear that those two bro- 
thers owned this property as their self-acquisition and not as a joint family property, 
and so, both of them joined in the execution of a will, dated 29th May, 1919, which 
they got registered. Under that will, both the brothers dealt with their respective 
half share in the property, and we are only concerned with the will in so far as it 
relates to the disposition of T. Parthasarathi Naidu, the grandfather of the petitioner. 
He died in November, 1919, while his brother, Balayya, died in April, 1926. Partha- 
sarathi Naidu left three sons ; but he completely excluded the eldest son from the 
bequest, as he had seperated from the family after executing a release deed. The 
disposition, therefore, was in favour of the other two sons and their descendants. So 
far as the petitioner was concerned, he was given a moiety of the grandfather’s 
half share subject to the life interest in favour of his parents, the other moiety having 
been bequeathed to the youngest son, Sriramulu’s sons, Santhanagopal and Kothan- 
dapani ; that is to say, under the will, the petitioner would be a bereficiary to the 
extent of an undivided th share of the house property. By the said will, three 
persons were appointed executors, of whom two died and the third had signed a 
Jetter of renunciation, ‘which has been filed into Court. In this petition, therefore, 





*O.P.No. 177 of 1954.° 1gth November, 1954. 
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the petitioner prays for permission to preve the will in common form and that letters 
of administration witk a copy of the will annexed may be gianted to him limited 
to the undivided }th share which he got under the will. In this connection, it 
may be necessary to take note of a provision in the will which directed that if the 
testators died without discharging the debts which they might incur thereafter, the 
executors were to effect a sale of the house-property and discharge the debts, and 
with the balance, purchase another property or advance the same on a mortgage 
and make the income available for the legatees. In these circumstances the ques- 
tion was raised whether the petitioner was entitled to the letters of administration 
in respect of his share of the property. Ramaswami J., who made this reference, 
found that there was a conflict of opinion on that question not only in the other 
High Courts, but also in our Court, and felt that there should be an authoritative 
decision by a Bench of this Court. 


On this reference, we feel indebted to Sri Veeraswami, Assistant Government 
Pleadex, who took us through the relevant sections of the Indian Succession Act 
as well as the decisions of the various High Courts and also the English law bearing 
on this question. The answer to the question propounded in the o1 der of reference 
must be found only in Chapters 1 and 2 of Part IX of the Indian Succession Act (Act 
XX XIX of 1925), for, the introductory section 217 prescribed that save as otherwise 
provided by the Act or by any other law for the time being in force, all grants of 
probate and letters of administration ‘shall be made or carried out in accordance 
with the provisions of Part IX. Before examining the relevant sections of those 
two chapters, it may be necessary to remember the principle embodied in section 
211 of the Act that the executor or administrator, as ihe case may be, of a deceased 
person is his legal representative for all purposes, ard all the property of the deceased 
person vests in him as such. That is to say, that section makes it clear that the exe- 
cutor or the administrator shall be the legal representative of the deceased for all 

urposes and in respect of all the properties of the deceased person. In Williams 
- on “Executors and Administrators” 13th edition, at page I, we find this passage : 

_ “To appoint an executor” says Swinburne, “is to place one in the stead of the testator who may 
enter into the testatér’s goods or chattels, and who hath action against the testator’s debtors, and who 
may dispose of the same goods and chattels, towards the payment of the testator’s debts and perfor- 
mance of his will.” f 
Likewise, thè. learned author at pages 152 and 153 of that book traces the origin 
of administrators, being officers appomted by the “ordinary” from the next and 
most lawful friends of the deceased person intestate to administer his property. 


_ Such being the general principle, we now proceed to examine the relevant 
sections of Chapters J and II of Part IX of the Indian Succession Act and see if 
there is anything to justify the grant of probate or letters of administration for por- 
tions of the estate of the deceased.. Chapter 1 begins with section 218, which pro- 
vides that if the deceased had died intestate, administration of hts estate may be 
granted to any person, who according to the rules for the distribution of the estate, 
would be entitled to the whole or any part of such deceased’s estate. That section, 
in our view, indicates that if administration is granted to any such person, it must 
be of his estate as a whole, and not in fractions ; that is to say, that section contem- 
plates the administration of the estate as one integer, whether the peson to whom 
the administration may be granted is entitled to the whole o1 any part of such estate. 
Clause 2 of that section provides that when several of such persons apply for such 
administration, it shall be in the discretion of the Court to grant it to any one or 
more of them. In our view it would not be proper, to interpret, the words ‘‘ more 
of them” as meaning that the estate may be broken up into fragments and each 
fragment entrusted to cne of such persons, for, as we said, clause I clearly contem- 
plates the administration of the estate as one unit ; that those words can have. 
reference to letters of administration being granted jointly to more than one person. 
Section 218 and the following sections up to 221 relate to thecase where the deceased 
died intestate. Sections 222 to 231 deal with the case of the deceased leaving a 
will appointing an executor’; and a probate shall be gianted only to an executor, 
appointed by the will. We do not find anything in those sections entitling an exe- 
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cuto: to apply for-probate for part of an estate. Secticns 232 to 236 deal with a case 
where the deceased had made a will but not appointed an executor or an executor 
appointed under the will is incapable or refuses to act or died before the testator or 
before he proved the will, or having proved the will, he died before he had adminis- 
tered all the estate of the deceased. In such cases section 232 provides that a uni- 
versal o1 residuary legatee may be admitted to prove the will and letters of adminis- 
tration with the will annexed may be granted to him of the whole estate or of so 
much thereof as may be unadministered. It will be noticed that this section con- 
templates letters of administration being granted in respect of the whole estate or 
in respect of the whole of the unadministered portion of the estate. It will also be 
noticed that it is not confined only to an universal legatee ; and even in the case 
of a residuary legatee, the administration cuntemplated by the section is of the whole 
estate or the whole of the unadministered portion of the estate. Section 234 provides 
for the case where there is no executor and no residuary legatee, or he declines or is 
incapable to act; and in such case, the person entitled to the administration of 
the estate of the deceased if he had died intestate or any other legatee having a 
beneficial interest, or even a creditor may be admitted to prove the will and letters 
of administratior. may be granted to him accordingly. This section read in conjunc- 
tion with section 232 clearly indicates that in a case where there is no executor 
and no residuary legatee, then, any other legatee may obtain letters of adminis- 
tration for the whole of the estate or so much thereof as may be unadministered. 


Thus, an examination of the relevant sections of Chapter I only confirms the 
general principle that normally the executor or the administrator represents the 
whole estate of the deceased, and if the executor, if any, appointed under the will 
were to apply for probate, or, in the absence of an executor if any other person 
entitled to apply should apply for letters of administration, then, it should be for 
the whole of the estate, and not for a fraction of it or in respect of a specific property 
in which alone the particular legatee might be interested. 


Chapter II of Part IX embodies several sections dealing with limited grants, 
that is, (1) grants limited in duration, (2) grants for the use and benefit of others 
having right, and (3) grants for the special purposes. It will be seen that there is 
no section dealing specifically with grants in respect of a portion of the estate ora 
particular item of property. However, there are four sections, namely, 254 to 257 in 
that Chapter, which throw light on that question and which constitute the exception 
to the general rule we have stated above. Section 254 contemplates a case where a 
person had died intestate or leaving a will of which there is no executor willing and 
competent to act or where the executcr is at the time of the death of such person, 
resident out of the province ; and in such a case, if it appears to the Court to be neces- 
sary and convenient to appoint some person to administer the estate or any part 
thereof other than the person who, in ordinary circumstances, would be entitled 
to a grant of administration, the Court may, in its discretion, appoint such person 
as it thinks fit to be administrator. This is in the nature of a special provision 
enabling a Court in its discretion to appoint any person as an administrator ; and 
in such a case, the administration may relate to the whole of the estate or any part 
thereof, and clause 2 of that section provides that in such cases, letters cf administra- 
tion may be limited or not as the Court thinks fit. In other wo1ds, if the facts of a 
particular case fall within the ambit of section 254, then it may be open to the Court 
to grant letters of administration in regard to any part of the estate. Having laid 
down that exception, we find that the legislature has put into the Chapter the succee- 
ding sections, 255 and 256, providing that whenever the nature of the case requires 
that an exception be made, probate of a will or letters of administration shall be 
granted subject to such exception. We consider that those two sections embody 
a rule of exception sufficiently comprehensive to take in even the exception contained 
in the earlier section 254.° The exception based upon the requirement of the nature of 
the case seems to be wide enough to cover the exception under section 254. The suc- 
ceeding section 257 is only ancillary to sections 255 and 2 56 in as much as it provides 
that whenever a grant withf exception has been made, the person entitled to probate 
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or the administration of the remainde: of the deceased’s estate may take a grant 
of the rest of the deceased’s estate. 


These are all the sections to which our particular attention was invited by the 
learned Assistant Government Pleader ; and on the examination of those sections, 
we consider the general rule to be that an application for probate or letters of admini- 
stration must ordinarily be in 1eference to the whole of the estate ; but, where the 
nature of the case requires that an exception be made, then, the probate or letters 
of administration may be granted subject to such exception. As an illustration 
of such exception, we find the following at page 21 of Williams on “Executors and 


Administrators” : 
“Thus the testator may make A his executor for his plate and household stuff, B for his sheep and 


chattel and C for his real estate or any part thereof. So, a person may be made executor for one 
particular thing only and no more. e same will may contain the appointment of one executor 


for general, and another for limited purposes.” 
The learned author observes thus at page 135 :— 


“ If there are several executors appointed with distinct powers, as one for one part of the estate, 
and another for all other ol ate probate is usually granted to the latter, if he is the first to apply, 
save and except that spec urpose of specific part of the estate, Ifit is the limited executor that 
applies first, he will obtain his limited grant and the other may take probate caeterorum.” 

Under the English practice as at preser t administered, there can be no diffi- 
culty so far as this question is concerned, for, it is expressly provided by Section 
155 (1) of the Judicature Act of 1925 that : 

“ Probate or administration in respect of the real estate of a deceased person, or any part thereof 
may be granted cither separately or together with ee or administration of his personal estate, 


and may also be granted in respect of real estate only where there is no personal estate, or in respect 
of a trust estate only, anda grant of letters of administration to real estate may be limited in any 


way the Court thinks proper.” 

The comment on that section made by the learned author at page 241 is that 
the prant of administration limited to certain specific property is exceptional and 
should not be made unless a strong reason is given, adopting the language of Sir 
Cresswell in In the goods of William Watts.1 In the course of arguments, the learned 
Judge remarked : 


“ It is very inconvenient having divers representatives for different parts of the property.” 


In the English law, grants “‘ save and except ? are a form of limited grants, and 
in regard to such grants, this is what we find in Tristam and C:-ote’s ‘* Probate 
Practice,” 19th edition, at pages 283 to 285 : ; 

“Probate of a will, or letters of administration with the will annexed, will be granted, save and 
except in particular fund, when necessary.” 

“If a testator appoint one executor for a special purpose or in respect to a specific fund only, 
and another executor for all other purposes, the latter may take probate save and except that purpose 
or fund.” 

“The probate or administration following upon a grant ‘save and except’ as mentioned above 
is catterorum ; it is granted for that part of the estate, or for that purpose, which was excluded from 
the scope of the grant ‘save and except’ to which ıt is complementary.” 

If the deceased has made a will and appointed an executor for a specific purpose, or for a speci- 
fic fund or property only, and has died intestate in all other respects, the persons entitled to the undis- 
posed of residuary estate, after the executor has taken a limited probate of the will, are entitled to 


administration with will of the rest of the deceased’s estate.” 

For instances of such limited grapts, reference may be made to In the goods of Bald- 
win? and to In the estate of Mortifee, Decd.® 

Now turning to the decisions of Indian Courts, we have the earliest decision 
of the Calcutta High Court reported in In the Goods of Ram Chand Seal* where an 
application was made for limited letters of administiation of a Hindu who died 
intestate, leaving considerable immoveable properties in Calcutta which had passed 
to the applicants as heirs : ard the deceased had left certain Government Securities 


x. (1860) 1 Sw. & Tr. 539: 164 E.R. 850. 3. LR. (1948) P.D. 274. 
2. L.R. (1903) P.D. 61. 4. (1879) Tt . 5 Cal. 2. 
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and shares in limited companies ; and the petitioners asked for letters of adminis- 
tration being gianted to them to negetiate and deal with the companies’ shares. 
Pontifex, J., was very definite in his views : 

“If Hindus take out letters of administration at all, they must take out general letters, I cannot 
grant you letters of administration limited as you wish ;’ 


though he gave no reasons : nor did he recognise any exceptions to that rule. The 
matter was considered by a Full Bench of the same High Court where the facts 
were similar ; and Garth, C.J., who delivered the judgment in In the goods of Grish 
Chunder Mitter? who delivered the judgment of the Bench said :— Š 


“We think it quite clear that, in this case, and as a rule in all cases, general letters of administra- 
tion of a Hindu’s estate must be taken out for the immoveable as well as the moveable property, and 
that duty must be paid upon the value of the whole. Limited administration can only be granted 
under special circumstance.” 


In Mt. Girija Bala v. Manindra Lal? a testator divided his pro- 
perties into five schedules and granted the 5th schedule property to his nephew 3 
and in 1915, a grant of letters was made to him limited to properties comprised 
in that schedule. The applicants claiming title to the other properties prayed for 
grant of letters of administration with the will annexed in regard to the properties 
comprised im the other schedules. Rankin, C.J., recognised that the only power 
to grant letters of administration with the will annexed limited to certain specific 
items is the power conferred by section 42 of the Probate and Administration Act, 
now section 255 of the Indian Succession Act. He also thought that there having 
been a grant under that section in respect of the 5th schedule property, any ap- 
plication for grant of letters to the estate would come under section 44, corresponding 
to the present section 267. Having said that, on the question now under conside- 
ration he expressed himself in rather strong langugage when he said :— 

“If there is one thing which requires to be stopped peremptorily, it is the idea that different peo- 
ple are going to get individual grant of letters of administration limited to the particular property 
which they hapoen to claim and that is a course which seems to have been adopted as the correct 
course in the District Court at Chittagong, so far as this estate is concerned. For myself, I protest 
against it entirely. The only application that I should be prepared, in the absence of extraordinarily 
strong facts, to entertain would be an application under section 44 for a grant of letters of adminis- 
tration to the rest of the testator’s estate.” ; 

In In the goods of Sew Prasad Saraf? the question ar. se whether in the case of a 
joint Mitakshara Hindu family, where the shares of a joint stock company are held 
by the karta of the family in his name, letters of administration limited to the said 
shares can be granted to the next karta of the family. It was pointed out that in 
regard to such shares, the position was that on the death of the karta the title to the 
shares vis-a-vis the company did not pass by survivorship and the exceptions in 
cases of a Hindu dying intestate, occurring in sections 211 (2) and 212 (2) of the 
Succession Act, would not theretore apply to such cases. After an examination 
of several decisions, their Lordships reached the conclusion that : ; 

“Where shares in a joint stock company belonging to an undivided family governed by the Mitak- 
shara school of Hindu law stand in the name of the karta of the family, letters of administration 
limited to the shares can be granted to the legal representatives in the event of the karta dying intes- 
tate, and in particulr, to the next karta of the family.” 

This decision does not necessarily conflict with the decisions in In the Goods of 
Ram Chand Seal* and In the Goods of Grish Ghunder Mitter! referred to above, for, in 
„the last mentioned two cases, it does not appear that the family was a Mitakshara 
joint Hindu family. With respect, we agree with the decision in In the Goods of 
Sew Prasad Saraf* as the circumstances of that case would fall within the exception 
of sections 255 and 256 of the Succession Act. 


The other High Courts also haye adopted more or less the same view. ‘The 
earliest decision of the Bombay High Court, so far as we know, is reported in In re 
Thaker Madhavji Dharamsi®. Ip that case, the applicant was the only son and uni- 
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versal, legatee of a Hindu testator who died leaving a large amount of properties, 
both moveable and immoveable, all of which were hus self-acquit ed properties. The 
applicant sought probate limited to certain specified outstanding debts and shares 
in joint stock companies. Westropp, G.J., 1efused probate and observed : 


“There appears to be no provision in the Succession Act which authorises the Court to grant 
probate limited to part of the estate in cases where under section 179 the whole estate is vested in the 
executor. It has been contended that this can be done in the present case under section 296, but 
we do not think this section is any way applicable. By the will, the testator’s property is given with- 
out reservation, to his son who is the applicant, and no circumstance has been brought to our notice 
which would justify us in holding (in the words of the section) ‘that the nature of the case requires” 
any limitation to the prubate. It has been suggested that there 1s no obligation upon the applicant 
to take out the probate at all ; that, as sole heir of his father, the whole property devolves upon him, 
even though the will should never be authenticated by the Court ; and that it is a hardship under 
these circumstances to require him to take out a general probate and to pay duty upon the whole 
estate when he needs probate only in order to enable him to deal with a small fraction of the testator’s 
propery. It may be a hard casé, but we do not think that that circumstance brings it within the 
provisions of section 226.” 

Section 226 referred to therein corresponded to the present section 255- 
The same view was expressed by Marten, C.J., n Abdul Gafur v. Fayarabt*. 

“For instance, I have never heard that probate should be granted to two executors to thc extent 
of half to each, or letters of administration to the extent of a quarter to each of four persons. That 
to my mind, 1s entirely wrong. Executors or administrators or holders of certificates are all in the 
nature of quasi-trustees in a fiduciary position and what the beneficial interest of any of them may 
be in the property or estate ought to form no operative part of the order granting them adminis- 
tration.” 

In the Lahore H'gh Court, the view prevailed at one time that there was nothing 
in the Act prohibiting the grant of letters of administration for part of the property 
only (Abdul Raoof, J., Gurbachan v. Mahtab Kaur?.) But that view was departed 
from in Satpal Ram v. Collector of Multan? where their Lordships observed at page 589 : 


“In these circumstances, it seems to me that the intention of the legislature was to lay down as a 
general rule that a grant of probate should be made for the whole estate of a deceased person. It 
may be that in certain circumstances the Court would be justified in limiting the grant to a specific 
portion of the estate, as apparently was done in the Bombay case cited ; but in order to justify that, 
it seems clear that the circumstances must be special ones.” 


Two other learned Judges of the same High Court in Mohammad Ali v. Emperor* 
overruled the views of Abdul Raoof, J., and tersely stated : 

“ On principle, apart from the provisions of section 232, also it is quite clear that a person 
who is appointed to administer the estate of a deceased must administer the entire estate.” 

In the Sind Judicial Commissioner’s Court, two learned Judges in Bhai Khube- 
hand v. Smt. Motibai® repelled the argument that because there was no express 
direction in the Indian Succession Act that grants shall apply to all property, the 
petitioner can apply for the administration of just so much of the property as suits 
his purpose, and held that Court-fee must be paid on all the property, as Schedule 
3 of the Court-fees Act contemplates a full declaration of all properties. Similar 
view prevails also in the Oudh Chief Court, as appears from Amrit Rao v. Sangam 
Lal® where it was held that the circumstances of the case did not fall within the 
exception under section 255. 


_ So far as our High Court is concerned, our attention has not been drawn to 
any reported decision but from the records available on the original side of the 
High Court, the earliest instance of a limited grant is available in O.P. No. 120 of 
1923. That related to the will left by the late Sir K. Srinivasa Ayyangar. He died at 
Madras on 1-7-1923, but leaving his last will and testament duly executed by him at 
Ootacamund on 2-8-1922. The testator left an’ only son, the. secord petitioner, 
who had become divided. The will provided only for three legacies in favour of 
(1) the testator’s widow, Lady Srinivasa Ayyangar, (2) the first daughter of the 
deceased and her husband, the first petitioner, in tryst for their sons, and (3) the 
second daughter of the deceased. The will was silent as to the residue of the estate, 
and consequently it must have devolved upon the son, the second petitioner, as 
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on intestacy. The petitioners who were appointed executors under the will applied 
for probate only in respect of the three legacies which consisted of Government 
Promissory Notes and shares of the Imperia! Bank of India, Ltd. Kumaraswami 
Sastri, J., cbserved as follows and granted limited probate : 

“ Section 42 of the Probate and Administration Act provides for limited grants. The executors 

have no other duty under the will, but to pay the legacies. The will is a peculiar one, and having 
regard to its terms, I think this is a case for grant of probate limited to the Government Securities 
and bank shares specified in the application, ‘ Probate will be granted accordingly ’.” 
It will be noticed that the learned Judge did not question the general principle, 
but brought the case under the exception provided by section 42 of the Probate and 
Administration Act, corresponding to section 2 55 of the present Act. The question 
came up mere directly fo1 consideration before Krishnaswami Nayudu, J., in Diary 
No. 4149 in connection with the will of the late Diwan Bahadur T. Raghavayya. 
Under that will, the testator appointed two executors and bequeathed his properties 
to certain legatees, of whom the petitioner, his widow, was one. The executols 
had put the respective legatees in possession of the properties bequeathed to them; 
that is to say, they had administered the estate of the deceased except in regard to 
the realisation of the amounts mentioned in tke affidavit of assets. The petitioner 
alleged that as the executors had administered the estate, they had renounced their 
office by their letter addressed to the legatees. The result was that no petition for 
probate was filed by the executors, and the first petition before the Court was the 
petition by the wic'ow asking for letters of administration for a portion of the estate, 
under sections 232 and 254 did not apply and the petition could only be under sec- 
tion 232 (b), as the petitioner was a residuary legatee. The learned Judge did not, 
however, consider the applicability of section 2 55. ‘Treating it as a case falling 
under section 232 (b), he declined to grant limited administration unless the provi- 
- sions of section 191 read with third schedule of the Court-fees Act were complied 
with, following the decision in Bhai Khubchand v. Smt. Motbai referred to above. 
On another reference, Diary No. 8632, Chandra Reddi, J., observed : 


“Without expressing any opinion as to whether section 254 of the Indian Succession Act is appli- 


‘The examination of the cases, therefore, confirm the conclusion we reached on a 
consideration of the relevant sections of the Indian Succession Act, namely, where 
the deceased died intestate or died leaving a will appointing or without appointing 
executors, the probate or the letters of administration with or without the will 
annexed must, as a general rule, relate to all the properties, that is, the entire estate 
of the deceased, and that only in exceptional cases falling under sections 254 to 257, 
probate, or administration limited to specific item of property or a fraction of the 
estate will be granted. The question whether a particular case would fall under 
these exceptions would depend upon the facts and circumstances of that case. It is 
impossible and we do not propose to make any attempt to prepare a catalogue of 
cases which would fall within those excepticns. It was only on that question that the 
decisions diffe1ed. l 

In our opinion the facts of the present case do not attract any of those excep- 
tions. We are not satisfied that the nature of the present case requires that an 
exception be made. On the other hand, we are confronted with the difficulty 
presented by a particular recital in the will that not only the half share of 
Parthasarathi Naidu, but the half share of his other brother also, that is, the whole 
of the house property, is liable to be sold for the ‚discharge of the debts of the 
testators, and the surplus, if any, utilised for the purchase of another house. We 
answer the reference accordingly. 


K.G. : — Reference answered. 
[END or (1955) 1 M.L.J. (Madras).] 
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holder’s valuation and judgmentdebtor’s 
valuation . 285 
——— O. 21, Rr. 100 and 103—Scope. 322 
——0O. 30 and O. 21, rule 50—Decree 
against a firn®—Effect of—Execution against 
partner ee the firm—Defences open. is 


= 33—Application for leave io sue 
tn forma pauperis—Leave refused ani tme 
granted for payment of court-fees—Failure 
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C. P. CODE (V OF 1908)—(Contd.) 

to comply with the direction and consequen- 
‘tial dismissal of the petitton—Revision against 
the original order refusing leave to sue m 
forma pauperss—If maintainable 452 
——O, 39, R, 1—Application under for an 
injunction—Power of Court to appoint 
receiver in the alternative s5 287 
COMPANIES ACT (VII OF 1913), 
S. 120 (1)—Construction of—Power of 
Court twnder—Conditions if cumulative— 
Power of Court to extend time after winding 
up order << 46 
S. 131 (1)—Proviso—Scope and appli- 
cability—Registrar if could extend the time 
for submitting first account since pee 





S. 196—Pubilc examination of director 
of company in Jiquidation—Duscretion of 
Court to direct it to proceed though misfeas- 
ance proceedings agaimst such director are 





145 
PON STITUTION OF INDIA (1950), 
Arts. 14 and 15—Scope—-S. 8 (5) of 
Madras Estates Land Act—If repugnant aaa 
Art. 19 (1) ‘(c)—Scope of the guar- 
antee under Art. 9 offended by R. 6 of Gov- 
vernment Servants Conduct Rules .. 538 
Art, 19 (1) (f)—Scheme framed by 
Hindu Religious Endowments Board and 
modified by District Court—Scheme in eliect 
reducing hereditary trustees to the position of 
mere dummies offends against Art. 19 (1) 
(f) of the Constitution guarantecing right to 
property aà 243 
Art. 19 (1) (g)—Reinstatement of & 
worker by the Industrial Tribunal under the 
Industrial Disputes Act (XIV of 1947)—If£ 
anfringes on the freedom guaranteed to a 
citizen by the Constitution z 240 
Art. 19 (1) (g) and Art. 266—-Trans— 
port company—Habitual deliberate non—pay— 
ment of taxes by them—Refusal to renew 
permit by Regional Transport Authority on 
that ground—Cancellation of permit—Remedy 
available under Ss, 64 and 6-A. of Motor 
Vehicles Act (IV of 1939)—Wnit whether 
can issue ea 231 
Art. 133 (1)—Leave to appeal to 
Supreme Court—Conditions necessary for— 
{Interpretation of rule 18 of Madras Sales Tax 
‘Turnover and Assessment Rules—If a sub- 
stantial question of law—Order of provi- 
~visional assessment under rule 19—How far 
“fnal order’ na 66 




















Art. 226—Writ of A 
tioner applying to Commissioner of corpora- 
tion to permit him to mgve the writ—Com- 
missioner directing petitioner to “withdraw 
application—Refusal—Disciplinary action for 
.disobedience—Propriety and legality of. 





CONSTITUTION OF INDIA (1950)— 
(Contd. ) . 
——Art. 226—Writ of certitoran—When 
lies—Sales Tax levied on turnover—Order of 
tax officer when illegal and improper— 
Madras General Sales Tax Act (IX of 
1939) mA 227 
-———— Art. 226—Writ of mandamus whether 
can issue—Right of a contractor to enter 
into contract with Government without the 
Government’s insistence on his producing in- 
come-tax clearance certificate—Whether con- 
dition an infringement of fundamental] rights. 
234 


Sch. II Para. 11 (b) (i)—Effect. 
(F.B) .. 


, 375 
CONTEMPT OF COURT— 

Constitution of India, Art, 215-— 
Powers of summary punishment under—High 
Court Judge appointed as an Industrial Tri- 
bunal—If£ has powers of summary punishment 
for contempt of the Tribunal—Comment on 
proceedings of such Tribunal savouring of 
contempt—If£ constitutes contempt of the 
High Court or contempt of the Industrial 
Tribunal (F.B.) © B75 
Power of superior Court to punish 
contempt of inferior Courts and Tribunals— 
Nature and extent of the inherent power— 
Principles governing exercise of such power. 
(F.B.) .. 375 
Proceedings for if can be taken by In- 

dustrial Tribumal which is functus officio. 
(F.B.) .. 375 
CONTRACT ACT (IX OF 1872), S. 56-- 
Contract becoming incapable of performance 
subsequent to decree for’ specific performance 
—Execution of such decree sought for— 
Practice EX 16 
Ss. 69 and 70—Tax for sguper- 
structures agreed to be paid by Jessee— 
Lessee holding over—Payment of tax by 
lessor—Right to reimbursement 531 
COPYRIGHT—IE£ available in compilations 
like dictionaries, maps, guide books, etc.— 
Extent of right protected oe 401 
CORPORATION OF MADRAS—Employee 
applying to Commissioner of Corporation 
to permit him to move writ of certiorari— 
Commissioner directing him to withdraw thie 
application—Refusal—Disciplinary action for 
the disobedience—Propriety ee 464 
COURT-FEES ACT (VII OF 1870), S. 7 
(iv-A) and Art. 17-A (1) of Sch. II—Suit 
for a declaration that a deed of gift executed 
by the plaintiff is not binding on him on the 
ground that he was of unsound mind—Valua- 
tion for purposes of court—fee : 310 
S. 7 (v) (b)—Applies when land is se- 
parately assessed in Ryotwari areas—Cl. (a), 
(c) and (d) of S, 7 (v) cannot apply to ae 


lands ad 
CR. P. CODE (V OF 1898), Ss. 99-A, 99-B 
and 99-C—Applicability a 262 
S. 165—Duty of prohibition officer 
conducting search to comply with provisions 




















464 S. 165 
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CR. P. CODE (V OF 1898)—(Conéd.) 
“S. 196—Complaint of offence under 
Ss. 295 and 295-A—Sanction if necessary. 





368 
——Ss. 271 and 412—Plea of guilty—How 
far bar to an appeal against conviction. 


63 
——S. 341—Scope—Deaf and dimmb— 
Accused—Procedure 113 





S. 476—Complaint for perjury and for- 
gery against defendant’s witnesses in & pre- 
vious civil sut—Several months after judg- 
ment and appeal against judgment criminal 
complaint laid—Judge different from the one 
who decided civil suit—Whether procedure 
justified 461 
CUSTOMARY RIGHT—Acquisition of— 
Exetnt of—Immemoérial user by the Hindu 
residents of a village of site belonging to a 
Durga for periodical performance of festivals 
to a Deity and other Hindu seme 
to be granted 

EVIDENCE ACT (I OF 1872), S, 92, Py 


registered though not compulsorily regis- 





trable—Subsequent oral agreement to vary 
terms—A dmissibulity 221 
S. 92, proviso (6)—Scope of. 12 


EXECUTION—Sale of joint family proper- 
tres in execution of decree—Purchase— Notice 
of proceedings not given to some of the 
sharers in the joint family property—Pro- 


ceedings ab itio void 114 
GOVERNMENT SERVANTS CONDUCT 
RULES, Rule 6—Prohitbition against 


Government servant raising subscription or 
other pecuniary assistance in pursuance of 
_any object—If offends Art. 19 (1) (c) of 
the Constitution of India—Scope of the right 
guaranteed under Art. 19 (1) (c). 538 


GUARDIANS AND WARDS ACT (VIII ; 


OF 1890), S, 33 (3)—Court-guardian apply- 
ing to Court for opinion, advice and direction 
in the matter of instituting proceedings on 
behalf of certain minors—Court’s order not 
deciding the question but permitting guardian 
to take out action at his own risk—Pro-— 
priety of 459 
HIGH COURT—IE£ could pumish contempt 
of the Industrial Tribunal—Industrial Dis- 
putes (Appellate Tribumal) Act (XLVIII of 
1950); section 30—Effect (F.B.) . 375 
HINDU LAW —Adoption—Vaildity—Rule 
as to prohibited degree of marriage of the 
natural mother with the adoptive father— 
Applicability—Custom to the contrary in 
Southern India—Effect—Adoption of paternal 
grandmother's sister’s son’s daughter’s son— 
Validity 523 
Advance of amounts by manager of 
Hindu joint family of Nattukottai Chetties 
to the family—-Claim for return of advance— 
Limitation sa: 1o99 
Debts—Father—Doctrine of pious obli- 
gation—Avyavaharika debt—What is—Court— 








| HINDU LAW—(Conid.) 


fee ordered to be paid by @ person acting as 
the next friend of a minor in a suit filed in 
forma pauperts—Suit unconnected with tbe 
family—If amounts to a ‘danda’ or fine 

si 370 
Joint family—Widow—Right to main- 
tenance—Nature of—If heritable or alien- 
able—Transfer of Property Act (IV 
‘of 1882), S. 6—Preliminary decree 
passed in a suit for maintenance—Death of 
maintenance holder—Legal representatives 
of maintenance holder—If£ could continue pro- 
ceedings 
Limited estate—Owner of a limited es- 
tate acting in a way likely to cast a cloud on 
the reversionary ttle—When could be chal- 
lenged—Hindu widow allowing stranger to 
be in possession of her husband's estate— 
Stranger making alienation of the property— 
Right of the reversioner to question the act 








) |, even during the lifetime of the widow 
F r 
viso 4—Scope—Lease deed in writing a ; 


Maintenance—Superseded wife is entitl- 
ed to maintenance—Quantum of maintenance 
—Considerations in fixing of—Arrears of 
maintenance—Period for which arrears can 
be given 25 
Partition suit by a member—Impleading 
of parties—Benamidar of joint family pro- 
perties—Parties necessary to suit—Proper and 
necessary for enquiry as to title—O, 1, R. 
10 (2), C. P. Code (V of 1908) 394 
Suit for general partition by alienee of 
share of a co—-parcener—Limitation .. 414, 
HINDU MARRIED WOMEN’S RIGHT 
TO SEPARATE RESIDENCE AND 
MAINTENANCE ACT (XIX OF 146), 

S. 2 (4)—Scope 25 
IMPORTS AND a a CONTROL 
ACT (XVIII OF 1947), S. 3 (2)—Orders 
of confiscations and penalties under—Juris— 
diction of Civil Court to deal with orders 
passed by customs authorities 422. 
INCOME-TAX ACT (XI OF 1922), S. 10 
(2) (#t)—Amount paid, for acquisition of 
goodwill of a branch of firm of accountants 


the agsessee—If capital or revenue expendi- 
ture 














S. 6 (1)—Application under, sent dy 
post—Material time for purposes of limitation 
—‘Shall be accompanied by a fee of Rs. 100” 
—Scope and meaning of—Fee sent separately 
by money order—If and when sufficient com- 
pliance with the section 181 
INDUSTRIAL DISPUTES ACT (XIV OF 
1947)—Reinstatement of a worker by the In- 
dustrial Tribunal—If infringes on the free- 
doms guaranteed to a citizen by the constitu- 
tion, 240 
INDUSTRIAL DISPUTES (APPEL- 
LATE. TRIBUNAL) ACT (XLVIII OF 
1950). S. 30—Effect—High Court if could 
punish Contempt of Tribunal, ` 


Š (F.B.) 375 
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INDUSTRIAL TRIBUNAL—Nature of —If 
a Court F.B.) ia 375 
Tribunal becoming functus oficio—If 
could still take proceedings in contempt— 
Principle underlying punishment for contempt 
—High Court Judge entrusted with functions 
other than judicial—If in actual service dur- 
ing the performance of such functions—Con- 
stitution of Indfa, Sch. II, para. 11 (6) (i)— 
Effect of (F.B.) 375 
LAND ACQUISITION ACT (I OF 1874), 
S. 6 (1)—Proviso—Scope of se 306 
Ss 19 and 18—Court to which refe- 
rence has been made under S, 19—If has 
jurisdiction to go behind reference and de- 
cide whether the reference itself is compe- 
tent and whether the application for refer- 
ence under S. 18 of the Act that preceded 
the reference is barred by limitation ,. . 105 
LANDLORD AND TENANT—Chalgeni 
tenure—Improvements on land made by 
tenant—Right 
Right annexed to immoveable property— 
Transferable Sa 448 
LEASE—Vacant site—Terms of lease—Pay- 
ment of taxes for superstructures to be made 
by lessee—Holding over of lease beyond 
period of lease—Payment by lessor of taxes 
for guperstructures—Suit for reimbursement— 
How far justified a 531 
LETTERS PATENT (MADRAS), CL. 12 
—Jurisdication on ground of defendant carry- 
ing on business with in local limits—If applies 
to Union of India as defendant à 316 
——Cl, 15—Judgment’—Meaning of—lf 
applies to only the enumerated class or 1s 
of wider application to take in all orders or 
adjudications made in every species of juris- 
diction inherent or conferred by legislature— 
Order of punishment by a Judge of the High 
Court for ex facie contempt—If one passed 
in exercise of criminal jurisdiction—Appeal 
under Cl, 15 of Letters Patent—If sae aie 
LIMITATION ACT (IX OF 1908)—Suit 
for general partition by an alienee from & co- 
parcener of an undivided share m & Hindu 
joint family—Period of limitation applicable— 
Limitation—When begins to run—Law if 
different in cases of alienee of the undivided 
share of a divided member n 414 
S. 15—Applicability—If controls S, 48 
C. P. Code (V of 1908) Di 55 
S. 15 (1)—C. P. Code (V of 1908), 
S. 48—Claim petition by third party to pro- 
perty attached—If operates as stay of execu- 
tion—S. 15 (1), Limitation Act, if pig 














—— S, 22 (1)—Suit in name of firm— 
Amendment to implead individuals constituting 
the firne—If amounts to addition of N 


———Arts. 30 and 31—‘Carrier—Mêaning of 


Art, 62—Applicability—Suit for reco- 
very of excess rent paid on fixation of fair 





to value of improvements—, 


LIMITATION ACT (IX OF 1908)— 
(Contd. ) ~~ 

rent—Limitation f rr 345 
Art. 107—Applicability—Money ad- 
vanced by manager of Hindu jomt famly 
(Nattukottai Chettis) to the family—Claim 
for return of —Limitation i 355 
MADRAS AGRICULTURISTS’ RELIEF 
ACT (IV OF 1938), S. 19—Applicability to 
usufructuary mortgages—S. 16 of the 
Amending Act of 1948—Preliminary decree 
for redemption in a suit on a usufructuary 
mortgage—If a decree for debt—If could be 
scaled down = 215 
——S, 19 (2)—Final decree on mortgage 
passed after commencement of Act—Right to 
apply for scaling down.as provided by S. 
19 (2) introduced by 1948 Amendment— 
Court to which application is to be made— 
Madras Act (XXIII of 148), S. 16 (iii)— 
Scope and effect 1 





-MADRAS BUILDINGS (LEASE AND 
RENT CONTROL) ACT (XXV OF 1949), 
H 2 (1) ‘Buildings’ meaning of—Vacant site 


with compound wall, and latrines, whether 
coming within the definition of ‘building’ 





na 220 
S. $ Notice of vacancy under and the 
jurisdiction to requisition—If affected by tho 
need of the owner to occupy the house for 
own residence ee 454 


S. 6—Suit for recovery of excess rent 
paid on fixation of fair rent—Period of limi- 
tation for—Limitation Act (IX of 1908), Art. 
62—A pplicability Si 345 
(as amended by Act (VIII of 1951), S. 
12-B, Explanation—Scope—Order of Sub- 
ordinate Judge, dated 2nd April, 1951, revers- 
ing order of Rent Controller—Revisien under 
S, 12-B which came into force on 1st May, 
1951—Sustainability —Revisional powers— 

286 











S. 13—Meaning of the expression ‘all 
or any of the provisions of the Act’ .. 492 
MADRAS CITY MUNICIPAL ACT (IV 
OF 1919), S. 24-Scope of S. 91 (3), 
second proviso and S, 36 and rule 21 of th 
Corporation Service Rules—Premature in- 
crement of pay in time-scale and compen- 
satory allowance—Powers of Council—Duty of 
Commissioner to give effect to resolution of 
Council - 485 
MADRAS DISTRICT MUNICIPALITIES 
ACT (V OF 1920), Ss. 219 (1) and 313— 
Defendant's complaint to Commissioner of 
Municipality against plaintiff tegarding over- 
hanging branches of trees—Inspection by 
Commissioner of the Municipality and order 
on plamtiff to cut trees—Disobedience of 
order—Municipality launching prosecution— 
Defendent if liable for damages for malicious 
prosecution ss 269 
Ss. 249 and 313 (1) and 338—Tea-shop 
proprietor found guilty of neglecting to get 
licence—Proper order to pass ie 18k 





GENERAL INDEX, 


MADRAS ESTATES (ABOLITION AND 
CONVERSION INTO RYOTWARI) ACT 
(XXVI OF 1948), Ss, 19 and 20—Defini- 
tion of estate—Consequence of notification of 
estate—How it affects alienation before not- 
fication—Effect of separate registration 

; 516 
S. 2 (7)—“Inam estate’—Tests— Vil- 
lage of Karungulant in Sivaganga Taluk, Ra- 
manathapuram Diıstrıct—Ís not an “mam 
estate” 235 
Ss. 50 and 54-A—FPailure to comply 
with the provisions of—Effect of—If nulhfies 
the vesting notification 26+ 
S. 51—Right to file memorandum of 
cross-objections—Provisions of Civil Proce- 
dure Code are not applicable to such appeals 


MADRAS ESTATES LAND ACT (I OF 
1908), S. 3 (2) (d)—‘Estate’—Effect of 
separate registration of area less than a 
village a 516 
(as amended by Act (XVIII of 1936), 
S. 3 (2) (¢))—“Estate’—Original purchaser 
from Raja to whom Crown had made a 
grant—Property whether “estate’—Lease of 
lands from purchaser—Insolvency of original 
owner—Proceedings in Insolvency—Offcial 
Receivers application to set aside sale— 
on property—Charge decree—Sale in 
‘Court—Auction—purchaser ın Court-sale—Suit 
lo set aside alienation and for declaration— 
How for maintainable—Transfer of Property 
Act (IV of 1882), S. 65-A, Civil Procedure 
Code (V of 1908), O. 21, Rr. 100 and 103 
322 

———Amendment Act (XVIII of 1936), S. 3 
- (2). 6 (1) and 8 (5)—Tenants—Suit by 
landlord for ejectment, arrears of rents 
and for mesue profitts—Occupancy rights— 
Landlord’s rights to sue  tenants— 
‘Estates’ whether after third Amendment— 
Landlord’s rights governed by section 8 (5)— 
Jurisdiction of Civil Courts—S. 8 (5), whe- 
ther repugnant to Arts, .4 and 15 of Constitu- 
439 


tion sk 
Ss._20-A and 21—Assignment of land 
— Purposes other than those mentioned in 
clauses (a) and (b) of S. 3 (16) of the 
Act—Whether permission could be given 

















Ka 7a 
MADRAS GENERAL SALES TAX ACT 
(IX OF 1939)—‘Dealer’ and ‘business’— 
Scope of terms—A factory rumning a canteen 
for benefit of employees—If “dealer” Tiable 
to assessment in respect of turnover of can- 
teen, S 104 
———Contract of sale—Place not known— 
Delivery of goods and actual passing of pro- 
perty in goods within State of Madras—Right 
to levy tax on assessees ~ 187 
Firm carrying on business as jewellers 
and merchants m bullion supplying silver to 
manufacturers and getting them converted into 
finished articles—Transaction not “sales” 
which can be taxed under the Act—Firm tak- 





5 


MAD GEN. SALES TAX ACT (IX OF 
1939)—(Contd. ) , 

ing in new partuer who was to have no rights 
in assets but only liable for or entitled to 
share of profits and losses—Not a “sale” to 
new firm which can be taxed 224 
—— Order of assessment—Writ of manda- 
mus against the assessing authority—Mam- 
tainability—Existence of alternative remedy 
—If a bar—S. 2 (b) and (h)—“Dealer” and 
sale’—Meaning and scope of—Refreshments 
served by a club to its members—If hable for 
duty—F actors to consider k 189 
Order of sales tax officer levying tax 
on tun over illegal and improper—Writ of 
cerhorari—Where lies , 227 
(as amended by Madras Act (XXV of 
1947), S. 2 (h) and (t)—“‘Sale and Works- 
Contract’—Inclusion of ‘works—contract? with- 
in the scope of ‘sale-—Validity—Dealer— 
Who is S 87 
S. 3 and Turnover and Assessment 
Rules, Rr. 6 to 11—Rules enabling provisional 
assessment and Jevy of a provisional tax— 
Validity—Jurisdiction of Courts 1o decide 














si 299 
S. 8-B (2)—Tax collected by dealer 
from the purchasers under a mistake—Ii 


liable to be paid over to the Government ie 
S. 9 and 15 (a)—Prosecution for 
taile to maintain true and correct P 
GENERAL SALES TAX 
TURNOVER AND ASSESSMENT 
ULES, 1939—Rr. 2 (1) and (3)—Assessce 
purchases from * persons who had grown 
ground-nut on their own lands—Interpreta— 
exemption ore 





tion of sectiomn—Whether 
granted 
Rr. 6-11—Rules enabling provisional 
assessment and levey of a provisional tax-— 
Validity 259 
R, 19—Order of provisional assess- 
ment under—How far “final order”—Inter- 
pretation of R. 18 —If substantial question 
of law 66 
MADRAS HINDU (BIGAMY PREVEN- 
VENTION AND DIVORCE) ACT (VI 
OF 1949). S. 5 (1) (c) Essentials to ve 
proved and burden of proof me 467 
MADRAS HINDU RELIGIOUS ENDOW- 
MENTS ACT (II OF 1927), 9 (2)—Public 
temple or place of private TER 
Onus of proof f 510 
S. 9 (12)—Public temple or place of 
private worship—T ests 503 
S. 9 (12)—Samadhi of holy man or 
saint—lIf “temple’—Mere presence of idols 
and conduct of festivals—Effect .. 
MADRAS HINDU RELIGIOUS AND 
CHARITABLE ENDOWMENTS ACT 
(XIX OF 1951), S 76—Declaration as wira 
aires by the Supreme Court—Effect on power 
of Commissioner to levy contribution on & 
iemple—Applicatjon after final disposal of 














6 


MAD. H. R. & C. E. ACT XIX 

1951)— (Contd. ) i al 
sut settling scheme for directing Commis- 
sioner, Endowments Board, not to levy con- 


tribution—Not maintainable bg 177 
MADRAS INDEBTED AGRICUL- 
TURISTS (TEMPORARY RELIEF) OR- 


oe 230 
MADRAS PREVENTION OF ADUL., 
TERATION ACT (II OF 1918), S. 6 
(2)—Accused failing to fulfill the conditions 
under—Liability to conviction under Preven 
tion of Adulteration Rules 309 


MADRAS PROHIBITION ACT (X OF 
1937), S. 4 Prosecution under—Burden of 
proof—Extent and scope—Proof of posses- 
sion of arrack—If sufficient—Proof of alco- 
holic content—If necessary 


S. 4 (1) (¢)—Consumption of alcohol- 
Burden of proof—When shifts—Clinical and 
chemical tests~Smell of alcohol—If suffi- 
cient proof—Nature of medical examination 
to be conducted—Clinical tests—Other facts 
like certain ailments—When relevant. 

2 473 


S. .3—Bicycle lent to accused for 
committing offence—Confiscation of vehicle— 
Legality z 186 
Ss. 29 and 34—Search without a war- 
rant—Legality—Duty of Prohibition Officer 
to comply with the provisions of S., 165 (5), 
Cri. P. Code (V of 1898) be 70 
MADRAS VILLAGE PANCHAYATS ACT 
(X OF 1950), S. 112 (2) (#)—Rules framed 
under— Validity me 201 
MAHOMEDAN LAW-—Settlement—Gift to 
person not yet in existence—Validity 440 
MALABAR COMPENSATION. FOR 
TENANTS IMPROVEMENTS ACT (I 
OF 1900)—Kushikanam marupattam—Docu- 
ment of tenancy—Improvement on land—-Sti- 
pulation for enhanced rate on improvement— 
“limite” the right of the tenant to improve 
and contravenes S, 19—-Tenant in enjoyment 
—Not a statutory tenant because of renewal 
—S. 5 (2) cannot be invoked .. 53 
MALABAR TENANCY ACT (XIV OF 
1930) as amended by Act (VII of 1954), Ss. 
14 and 20, sub-section (5), &xlplanation— 
Members of tarwad—Suits for eviction of 
tenants—Groind of clamm—lInspfigiency of 
maintenance out of tarwad property—Claim 
whether justifiaable—‘Primary needs’—Mean- 
ing of ° PE 527 
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MANDAMUS—See Specific Relief Act 
(I of 1877), S. 45 .. 488 
MARRIAGE—Validity of—Tests to deter- 
mine—Rules of procedure for marriage pres- 
cribed by Association of persons— Validity 
—Legitimacy of children born of marriage 
conducted contrary to principles of law or 
usage applicable to the parties 128 
MARUMAKKATHAYAM ACT 
(MADRAS ACT XXII OF 1933), Ss. 43 
44—Scope—Tarwad registered under S. 43 
as impartible—Cannot be partitioned without 
cancellation under S. 44 of the registration— 
Notice of partition before such cancellation 
If can effect severance of status 148 
MASTER AND SERVANT—Suspension 
from service—Kinds of—Condition under 
which they could be resorted to—Right of 
employer to withhold salary during the period 
of suspension—Governing principles.. 293 
MINIMUM WAGES ACT (XI OF 1948), 
S, 20 (2), provisos (1) and (2)—Scope of— 


Power of tribunal to excuse delay m making 
claims 534 


MORTGAGE-—Suit to enforce mortgage— 
Defence that mortgage was sham and nomi- 
nal—In appeal fresh documents filed to prove 
cancellation and discharge of mortgage debt 
by the Debt Conciliations Board—Such plea 
of discharge of debt raised in appeal—No 
proof of notice served on creditor (plaintiff) 
before the Debt Conciliation Board—Debt 
Conciliation Act (XI of 1936), S. 10 (1)— 
How far plea sustainable si 26l 
MOTOR VEHICLES ACT (IV OF 1939)— 
Transport Authorities —Jurisdiction to investi- 
gate charge against bus conductor of over- 
loading—If barred by acquittal on a technical 
ground by criminal Court of the accused of 
that charge—Right of Transport Authority 
to investigate and come to a finding 

y 9 
Ss. 64 and 64-A—Cancellation of per- 
mit—Remedy available under Ss. 64 and 64-A 
—Writ if can issue a 231 
PARTITION ACT (IV OF 1893), S. 4— 
“Dwelling house’—Test—Building left in a 
dilapidated condition—If ceases to be dwel- 
ling house—Vacant site adjourning and sur- 
rounding house—If falls within the ambit of 
S. 4 Se 118 
PARTNERSHIP ACT (IX OF 1932), S. 37 
—Applicability—Suit for dissolution and 
accounts—Suit on the basis that the expul 
sion of a partner was unlawful—Right to in- 
terest m lieu of share of profits—If avail- 
able aid 84 
S, 37—Scope of—Facts and circum- 
stances which attract the equitable a oo 
PENAL CODE (XLV OF 1860), Ss. 295 
and 295-A-—-Gist of offence—Complaint— 
Sanction under Cr. P, Code (V of 1898), S. 
196—-Necessity for sanction—Breaking of s 
mud-image of Ganesa in public—Intention to 
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PENAL CODE (XLV OF 1860)—(Conid.) 


wound susceptibilities of a large section of 
public—How far an offence : 368 
S. 295-A—Possession of proscribed 
publications—Charge of—Acquittal—Order to 
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Remedies open before a domestic Court to a 
person obtaining a judgment ina foreign, 
Court 37 
GOVERNMENT SERVANTS CONDUCT 
RULES, Rule 6—Prohubition against Govern- 
ment servant raismg subscription or other pe- 
cuniary assistance in pursuance of any object 

—If offends Article 19 (1) (c) of the Con- 
stitution of India—Scope of the a guar- 
29 


' anteed under 


HINDU LAW—Debts—F shiek Docas of 
pious obligation—Avyavaharika debt—What is 
—Court-fee ordered tobe paid by a person, 
acting as the next friend of a minor in a suit 
filed in forma patsperts—Suit unconnected with 
the family—If amounts to a ‘danda’ or fine. 
Rep. 370... 2 
Debts—Father’s pre-partition debts— 
Liability of son’s separated share in execu- 
tion of a decree against the father .. 57 
De facto guardian of mmor—If could 
contract a debt in the name of the minor— 
Alienation of minor’s property by de facto 
guardian for a debt so contracted—Binding 
nature—Right of re-imbursement—When 
arises 43 
Succession to stridhana property—Basis 
of—Principle of representation in succession 
—Applicability 63 
HINDU WOMEN’S RIGHT TO PRO- 
PERTY ACT (XVIII OF 1937), S. 3 (2)— 
Scope of—-Widows rights—If could be de- 
feated by the husband making a bequest of his 
share in the family properties in favour of his 
sole surviving co—-parcenera 52 


INCOME-TAX ACT (XI OF 1922), S 
10 (2) (#v)—Permissible deductions under— 
Tests—Nature of—Commercial expediency— 
Decision of the assessee—If could be ques- 
tioned by the taxing authorities .. 79 
S. 66 (2)—Order of High Court under 
refusing to direct the Tribunal to state a case 
—If appealable to the Supreme Court—Con- 
stitution of India, Art, 133 (1) (a) and (9 
and Art, 135 Sa 
INDUSTRIAL DISPUTES ACT (XIV ae 
1947), S. 2 (&)—iTIndustrial dispute’—Scope 
of—-Individual disputes—When could become 
an ‘industrial dispute’ ya 49 
LAND ACQUISITION ACT (I OF 18%), 
S, 5>A—Hearing of objection under—When 
necessary after local inspection .. 11 
S. 6 (1) -Proviso—Scope of, 

‘Rep. 306 9 


LIMITATION ACR (IX OF 1908), S. 6 
—Applicabi ity—Suit by the guardian of a 
minor on a promissory note exžecuted'in the 
mame of the minor, se 54 

















LIMITATION ACT (1908)=(Conid. ), 

——S, 6 and Art, 44—Assignee from a 
minor—Assignee when entitled to the ex- 
tended period of limitation Sa 51 
——-S, 14 —Applicability—-Plaint under- 
valued and filed in District Munsiff’s Court 
—Returned for presentation to proper 
Court—Finding of deliberate wunder—valua- 
tion—-Section 14, Limitation Act, if avail- 
able—“Good faith” under the Limitation 
Act ae 14 
————Ss, 19 and 20--Scope of—bDifferences 
in payment towards a debt by a mortgagor who 
has parted with a portion of the equity of 
redemption of the mortgage propertics— 
Whether binds the prior assignees—Payments 


—When would save limitation or 71. 


————Art, 62—Applicability. 
Rep. 342 16 


MADRAS AGRICULTURISTS’ RELIEF 
ACT (IV OF 1938), S. 9A—Applicability 
—TIf could be pleaded as a defence in æ suit 
other than one for redemption .. 50 
Ss. 9-A and 19-A—Petition for deter- 
mination of amount—Scope of—If one over- 
rides the other ‘be 44 
S.. 9-A (9)—Scope -of—Decree for 
arrears of rent in the case of a lease-back— 
Tf could be separately scaled down under 
S. SA (9)—Scheme of section .. 31 
S. 9A (9) (b)—Tf such rents have 
not become barred by limitation under any law 
for the time being in force’—Scope of the 
term x 38 
MADRAS BUILDINGS (LEASE AND 
RENT) CONTROL ACT (XXV OF 1949) — 
Tenant or ae of a cree 
percentage of the usiness 

for occupation of a building—When could 
amount to payment of rent aa 19 
S, 3—Notice of vacancy under and the 
jurisdiction to reqtisition—If affected by the 
need of the owner to occtrpy the house for own 
residence Rev. 454... 4 
S, 6—Suit for recovery of excess rent 
paid on fixation of fair rent—Period of Umi- 
tation for—Limitation Act ([X. of 1908), Art. 
62—<A pplicability REP. A Ho 16 
S. 7 (2) (b)—Using the ht or & 
purpose e ue that for which it was leased, 
Nature and quantum of proof—solitary in- 
stance of the commision of an illegal act on 
the premises—If amounts to user for an. nee 























S. 7 (2) Proviso—Wilful aeiaai 


could be presumed a 
ws 7 (2) (ii)—Wilful deao 





S. 7 (2) (iii)—Acts of waste materially 
affecting the value and utility of the bale 


a 





t are 
S. 7 (3) (a) So TER bona fide 
requiring a building for the purpost of a busi- 
ness which he is carrying on—Scope of— 
Additional accommodation—Onus of proof as 
regards relative hardship ° s 68 


å 


4MAD, BUILD. (L, & R.) CONT, ACT 
(1949 )——(Contd.) _ 

S. 7 (3) (a) and (¢)—Landlord’requir— 
ing his non-residential building for his business 
—If bona fides has to be proved—Appellate 
Authority admitting fresh evidence—Notice to 
the opposite party—N ecessity a 6 
S. 7 (3) (a) (i) and (#)—Right of 
landlord to evict a tenant—Building residential 
or non-residential a 48 
S. 10-—-Prior application—When a bar 
to a subsequent application ae 32 
S. 11 (2)—Scope of—If could be con- 
tracted out—Specific covenants regulating the 
obligation to repair—If superseded by the pro- 
visions of section 11 (2) 62 
S. 12—Appeal against a consent order— 
If could lie—Proceedings pending—Amending 
Act (VIII of 1951), .S. 20—Scope of—If 
includes an incompetent appeal e 76 
MADRAS CITY MUNICIPALITIES ACT 
(IV OF 1919), S. 116 (1)—Tax on carriages 
kept within the City of Madras—Carriages 
not used as vehicles of transport in any half 
year—lIf liable to tax os 69 
MADRAS CITY POLICE ACT (III OF 
1888), S. 43—Presumptive evidence under— 
Sufficiency to sustan a conviction .. 20 
MADRAS CO-OPERATIVE SOCIETIES 
ACT (VI OF 1932), S. 51—‘Dispute touching 
the business of a registered society between & 
member, past member, etc.’—Scope of 

















oe 82 

S. 51 (b) and Explanaton—Scope and 
object of —Claims by and against a registered 
society—Difference between—‘“Dispute touch- 
ing the business of the society’—Proof of— 
When required ate 78 
MADRAS DISTRICT BOARDS ACT (XIV 
OF 1920), S. 3-A (3)—Exclusion of any area 
from the district—Validity—If void on the 
ground of unconstitutional delegation—If of- 
fends Article 14 of the Constitution of, India 
5 





MADRAS DISTRICT MUNICIPALITIES 
ACT (V OF 1920), S. 82—Computation of 
annual rental value of property for the pur- 
pose of levying property tax—Basis of—Fair 
rent \ as fixed under the Madras Buildings 
(Lease and Rent Control) Act, 1949—If con- 
clusive and binding on the Municipality— 
Claim for refund of tax lawfully levied and 
collected—If mamtamable ee 75 
S. 249 (3)—Grant of licence—Discre- 
tion of the executive authority under—If op- 
posed to Art. 19 (g) and (6) of the Con- 
stitution of India ne 39 
MADRAS ESTATES LAND ACT (I OF 
1908), S. 3 (16) (c)—Ryoti Iand—Exclusion, 
of lands granted on service tenure—‘So long 
as the service tenure subsists—Scope of the 








term se 38 
S. 3 (19)—Estate—What constitutes— 
“Village’—Meaning and extent a 3 


—_S. 8 (5) and 6 (1)—Construction of— 
ne ee under—When avail- 
@ a 32 


MADRAS GENERAL SALES-TAX ACT 
(IX OF 1939)—Works contract—Nature of — 
Mixing of accownts as regards charges for 
materials and labour—If the entire amount 
becomes taxable oe 57 


———and Turnover and Assessment Rules, 
Rule 16 (3)—Construction of—Single point 
taxation of hides and skins—Tax liability— 
When arises—‘Tax, leviable under the Act’-— 
Meaning of 81 


——S,. 3 and Turnover and Assessment 
Rules—Rules 6 to 11—Rules enabling provi- 
sional assessment and levy of a provisional 
tax—Validity—Jurisdiction of Courts to 
decide Rep. 299 se 30 


——S, 3 (2) (wn)—‘Electrical goods’— 
What are—Tests to determine the nature of 
67 


S. 5 (v) and General Sales—tax Rules 
—Rule 5—Turnover and Assesament Rules— 
Rules 4, 15, 16—Hides and skins—Untanned 
hides and skins ultimately exported outside 
the State—Tax on the puschase of untanned 
hides and skins by a licensed dealer in hides 
and skins under Rules 4 (2) (d) and 16 (2) 
of the Turnover and Assesment Rules— 
Validity—Article 14 and Article 286 (1) of 
the Constitution of India—If violated. 

(F.B.) as 22 


S. 12-A—Powers of Appellate Tribunal 
under—Order of Appellates Tribunal result- 
ing in enhanced tax—If invalid ‘and pass 
such orders thereon’—Scope of—Order of the 
Appellate Tribunal resulting in favour of the 
Department who have no right of ee 
Validity 77 


MADRAS HEREDITARY VILLAGE 
OFFICES ACT (III OF 1895), S. 10 (5)— 
Action of Collector under—District Collector 
appointing a deputy to a post registered in 
the name of a minor ag the heir of the last 
holder of the hereditary village office—If 
revisable by the Board of Revenue—Board of 
Revenue powers to interfere with an order 
of the District Collector—Scope and circum- 
stances (F.B.).. 17 


MADRAS HIGH COURT ORIGINAL 
SIDE RULES, O. 7—Validity—If wira 
vres the rule making powers of the High 
Court—If opposed to Art. 14 of the Consti- 
tution of India (1950) as denying the equal 
protection of law, vis., the right to defend 








21 


MADRAS (HINDU BIGAMY PREVEN- 
TION AND DIVORCE) ACT (VI OF 
1949), S. 5 (1) ‘(e)—Desertion as a ground 
for dissolution of marriage—Decree of & 
competent Civil Court under Hindu Married 
Women’s Right to Separate Residence and 
Maintenance Act (KIX of 16) granting se- 
parate maintenance and right of separate 
residence to a wife who had already deserted 
her husband—Effect of ss 10 


1 
* 


~.e., rae 


CV OF 1954), S. 2 (b)—Debt—‘Any liability 
arising out of a breach of trust’ —Scope of 
z% 40 
S. 2 (b)—Debt—Scope of .. 20 
S. 3—“Application for the execution 
of a decree”—Scope of—When could be 
stayed R 29 
S, 3—Execution of a decree to the ex- 
tent for costs alone in & suit for the recovery 
of a debt—If maintainable 
Ss, 3 and 4—Scope of—Protection if 
available to a person not a party to the suit 
but is only a surety for the judgment-—debtor 
: 39 
MADRAS PLACES OF PUBLIC RESORT 
ACT (II OF 1888), S. 7 and S. 10 (3) and 
(4)—Grant of licence under—Conditions ne- 
cessary for ss 59 
MADRAS PAWNBROKERS ACT (XXIII 
OF 1943), Ss. 10 (1) (b) (5) and 18— 
Failure to keep duplicates of receipts of re- 
demption of pledges—If punishable as an 
offence oh 30 
MADRAS PROHIBITION ACT (X OF 
1937)—Prosecution under—Onus of proof— 
Evidentiary value of symptoms—How to be 
considered, individually or cumulatively 














41 
——S. 4 (1) (7)—Consumption of alcohol 
—Burden of proof—When shifts—Clinical and 
chemical tests—Smell of alcohol—If sufficient 
proaf—Nature of medical examination to be 
conducted—Clinical tests—Other facts lke, 
certain ailments—When relevant. 
Rep. 473 .. 7 
——-S, 4 (A)—Onus of proof under~— 
When discharged 66 
—S, 13 Confiscation of vehicles under 
—Practice 50 
ss. 13 and 14 and rules 6 and 10— 
Rule 6 of the rules framed by G.O. Ms. No. 
5452, dated 19th December, 1952—Validity— 
If opposed to Article 19 (1) (g) of the Con- 
stitution of India—Rule imposing a restriction 
on the maximum quantity of French polish 
—If void—Contravention of the provisions of 
a rule under—If could be deemed to be a 
contravention of the Act itself—If could at- 
tract the punishment prescribed under the 
Act 80 
MADRAS REVENUE RECOVERY ACT 
(II OF 1854), S. 8 Standing crops—lf 
moveable property—Procedure under—Ser 
vice of notice—If n 42. 
MADRAS VILLAGE PAN CHAYATS 
ACT (X OF 1950)—Rules under—Rules for 
election of members and Presidents of major 
and minor Panchayats—Separate and inde- 
pendent—Elegtion to minor yats— 
Time of completion of polls—If should be 
notified—Number af votes to be cast—Rules 
2 (2) (bf and 8—Scope of a 1 
Rules for cənduct of elections of mem- 
bers of Panchayate—Part Il—Rule 5, 6 








MAD. VILL, PANCH, ACT (1950)— 
(Contd. ) 

and 7—Scope—Election for two or three 
wards—Presiding Officer closing nomina- 
tions for each ward and  scrutinising the 
same—Validity 7 be 21 
S. 47—Disciplinary action under— 
Writ of certtorari to quass the order—Exist- 
ence of a remedy by way of appeal or revision 
to Government—f a bar—Propriety of the In- 
spector consulting the Government before 
passing orders 12 
S, 60—Power of Panchayats: to regu- 
late non—communal poromboke lands—Proce— 
dure to be followed for taking action against 
encroachments on such poromboke Jands 











es 59 

S. 103, Proviso—Limitation for pro- 
secution for failure to take out licence— 
Scope of 1 


MALABAR LAW-—Suit against a | karnavan 
to call him to account for specific misappro— 
priation—If could lie without a prayer for 
his removal as karnayvan 58 
MARUMAKKATTAYAM ACT (XXII 
OF 1933), Effect 58 
MINIMUM WAGES ACT (XI OF 1948), 
S. 20 (2), porvisos (1) and (2)—Scope of— 
Power of tmbunal to excuse delay in making 
claims Rep. 534 .. 47 
MOTOR VEHICLES ACT (IV OF 1939), 
S. 2 (9) and (13)—Heavy transport vehicle 
and light transport vehicle—What are, 

33 


OBSCENE—Meaning of—Facts about gsex— 
If per se obscene 35 
PARTNERSHIP ACT (IX OF 1932), Ss. 
11 and 44—Partnership for a fixed period 
—When could be dissolved earlier—Parties 
if could contract out of the provisions of 
S. 44 45 
—Section 37—Scope of—Facts and cir- 
cumstances which attract the equitable 
principle Rep. 279 .. 3 
PAYMENT OF WAGES ACT (IV OF 
1936), S. 17 (1) (6)—Jurisdiction of Com- 
missioner under—I{ could determine whe- 
ther the termination of a service was valid 
or not and direct payment of wages for 
period in which the employee did not w 


PRACTICE—Advocate reporting no in- 
structions—lIf terminates vakalat—Suit dis- 
missed on counsel reporting no instructions— 
Subsequent application to restore the suit to 
file—Fresh vakalat—Necessity—Defect if 
could be cured by filing the fresh vakalat 
subsequently 48 
Application for leave to sue én forma 
pauperis—Leave refused and time granted for 
payment of court-fees—Failuge to comply 
with the direction and consequential 

sal of the petition—Revision againgt the ori- 
ginal order refusing leave to sue in forma 


pauperss—lf maintainable, 
Rep, 452 .. 8 





PRACTICE—(Conid. ) 


Appointment of Receiver Order of 
appointment providing for furnishing of se- 
curity by the Rece:ver—Date of vesting of 
the property in the Receiver—Whether date 
of appointment or date of furnishmg security. 
mes 67 

Delay in seeking oe ee remedy 

of writ—When fatal 25 
Payment made by Official Trustee 
under orders of Court to certain allowance 
holders under a will—Rate varied on appeal— 
Official Trustee—If£ could recover the excess 
by deducting the same out of future allow- 
ances payable—C.P.Code (V of 1908), S, 60 
BE phen 56 











Receiver appointed to collect a debt— 
Suit for recovery of the  debt—-If 
could be filed in the Court that appointed 
the Receiver even though normally the swt 








would lie elsewhere 6l 
Revimon against preliminary finding— 
Scope 58 


Suit for partition of joint family pro- 
perty—Relief as regards foreign property— 
Jurisdiction of Indian Courts—Nature of. 


72 
———Suit instituted by a Hindu 





father 
against the sons for partition of joint family 
property—Defendants contesting alienations 
made by the father—Alienees impleaded as 
necessary parties to the suwit—Court if com- 
petent to direct the defendants to pay the 
court-[ee 45 
Writ of certiorari to quash proceedings 
of quast—judicial tribunals—Order containing 
valid and invalid reasons—If could be sustain- 
ed—Tribimal taking into consideration evid- 
ence against an applicant without giving him 
an opportunity of rebutting the same— 
Validity a 78 
PRESS (OBJECTIONABLE MATTER) 
ACT (LVI OF 1951), Ss. 3 (vi) and 11— 
Order of forfeiture under—Notification should 
specify the nature of objectionable matter 
—Notice to party before the publication of 
the notification—If necessary—Party if 
entitled to copy of the certificate of Advo— 
cate—General : 35 
PRIVATE INTERNATIONAL “LAW 
Jurisdiction of Courts over foreign pro- 
perty—Suit for accounts as regards foreign 
property—If maintainable as 72 
REPRESENTATION OF THE PEOPLE 
ACT (XLII OF 1951), Ss. 84, 98 and 100 
—Reliefs under—If£ cumulative—Prayers not 
in the alternative—If invalidates an election 
petition—Section 81 and Rule 119 (a) and (b) 
of the Conduct of Election Petition Rules— 
Applicability—Limitation under—I£ depends 
on the nature of the relief sought—Parti— 
culars of general corruption and undue in- 
fluence—Nature of 28 
SPECIFIC RELIEF ACT (I OF 1877), S 

45 and Rule 5 of the S.S.L.C. Board and 





SPECIFIC RELIEF ACT (1877)—(Contd. ) 


G.O, ‘Ms. No, 954 Education, dated 23rd 
June, 1941 and G.O. Ms, No, 39, dated 12th 
January, 1944—Effect and scope of—Appli- 
cation to alter, correct or modify the entry 
relating to age in the School Leaving Certi- 
ficate—Jurisdiction of civil Court-—Extent 
of Ree. 488 3 
STAMP ACT (II OF 1899), Ss. 40, 44 and 
48—Scope of—Impounding of instruments 
unstamped or insufficiently stamped—Stamp 
duty payable in the first instance—Principle 
of lability 38 
S. 41—One year period—Applicability 
Document—Whether ‘bond’ or ‘promissory 
note’—Tests (F.B.) .. 69; 
Sch. I-A, (Mad.) Art, 5—Agreement 
relating to deposit of title-deeds—-What 
constitutes (F.B.) N.R. .. 70 
Sch. I-A (Mad.) Art, 19—Agreement 
to sell a company as a going concern—Reci- 
tals showing thaf the sale is to happen m 
{uture—Parties treating the agreement itself 
as sale—If liable to stamp duty under Article 
19, Schedule I-A, as conveyance, 
Not Rep, (F.B.) = 65 
Sch, I-A, Art. 30 (a) (1)—Lease 
of properties relating to a touring cinema. 
though capable of being removed is fastened 
to earth when in use—If liable to stamp duty 
as a lease of rmmoveable property, 

(EB: y ds 73 
Sch. I-A (Mad. ) Art. 19 and Art. 44 
—Persons carrying on business in partner- 
ship owning property as co-owners—One 
co-owner relinquishing his share in favour 
of another—Document if conveyance or 
release deed (F.B.) sais 66 
SURETY—lLability of—When  ceases— 
Surety binding himself to pay the amount of 
any decree that might be passed against a de- 
fendant—If imposes a liability to pay where 
a decree is passed by consent... 74 
TANJORE TENANTS AND PANNA- 
YALS PROTECTION ACT (XIV OF 
1952), S. 2 (d)—Determination of the status 
of a cultivating tenant—Decision of a Civil 
Court—If a bar to the investigation by the 

















TAN, TEN. AND PANNAYALS PRO. 
ACT (1952)—(Contd.) 

Revenue Court—Implied 
2mh 


tenancy— When 





3 
. 8 (2), 13 (1) and rule 7—Effect 
15 


S 10 (1) (c)—‘Altogether ceased to 
cultivate—Meaning of—Failure to cultivate 
part of leased land—If entails eviction, 


and sco 








S. 10 (2) (c)—Notice to tenant to 
psy arrears—If could be altered—Jurisdiction, 
26 


TRADE-MARK—Infringement | of—What 
amounts to—Injimction against infringement 
—Form of order 
‘Infringement of trade-mark’ and ‘pas— 
sing off—Actions for—Differences in— 
Principle of the remedy available to the 
aggrieved party—Reliefs generally—Relief by 
way of temporary inJunction—When granted 
—Tests for detecting identity or resemblance 
of the marks 34 
TRADE-MARKS ACT (V OF 1940), S. a 
—‘Name’—Scope of 
TRANSFER OF PROPERTY ACT (Iv 
OF 1882), S. 58 (¢c)—Deed—Construction 
of—Mortgage by conditional sale and a sale 
with a condition for repurchase—Tests, 


ap 62 
S. 100—‘Charge’ if could be created 
orally—Effect of amendment of 1929, 
Rep. 39 .. 24 
——S. 119—Contract of exchange—One 
party delivering goods to another but does not 
get any g in exchange—Rights and re- 
medies open—When could sue for recovery 
of the self same goods delivered .. 74 
USUFRUCTUARY MORTGAGE—Duty of 
mortgagee to pay the Government revenue— 
When anses—Purchase by the mortgagee in 8 
revenue sale of the mortgaged le a 
When valid ve 
WILL—Construction—Devisee of me 
Testator bequeathing a certain extent of Jand 
constituting an unspecified portion of a larger 
extent of land—Right of devisee to make his 
own selection 79 
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SUPREME COURT OF INDIA.. 
[Civil Appellate Jurisdiction. ] 


Persenrt :—Menr Onano Mamasan, Chief Justice, B. K. MUKHERJEA, 
Vivian Boss, B. JAGANNADHADAS AND T. L. VENKATARAMA AYYAR, Jd. 


The Edward Mills Co. Ltd., Beawar 

The Krishna Mills Co. Ltd., Beawar z 
The Mahalaxmi Mills Co. Ltd., Beawar, and .- Appellants 
Shree Bijay Cotton Mills Ltd., Bijaynagar 


v. 

The State of Ajmer and 7 
.. Respondents. 
The Union of India | ESPONGENTE 


Minimum Wages Act (XI of 1948), sections 30 and 27—Scope and validity—State Gov- 
ernmenl of Ajmer fixing minimum rates of wages in respect of employment in the testue 
industry within that state—Conststutional validtty—Delegation of power to Chief Commis- 
sioner under seotton 94 (3), Government of India Aot, 1985 and no fresh delegation under 
Article 239 of the Consistutton of India, 1950—Hffect—Power of Ohief Commissioner ta 
extend the term of Advisory Committee, 


The Government of India Act, 1935, undoubtedly stands repealed by Article 895 of the 
Constitution of India, 1950, but laws made thereunder which were in existence immediately 
before the commencement of the Constitution would continue under Article 372 (1) and eould 
be adapted under the second clause of that article, The words ‘‘luw in foree’’ as used in 
Article 872 are wide enough to include not merely a legislative enactment but also any regu- 
lation or order which has the force of law. An order made by the Governor-General under 
section 94 (8) of the Government of India Act, 1985, directing that the functions of the ‘ ap- 
propriate government’? under the Minimum Wages Act would in respect of every Chief Com- 
miesioner’s Province, be exercised by the Chief Commissioner is not a mere executive order and 
such an order comes within the purview of Article 372 of the Constitution and being ‘‘a law 
in force’’ at the commencement of the Constitution would continue to be in force under clause 
(1) of the article and capable of adaptation to bring it in accord with the conatitutional pro- 
visions. The order made under section 94 (8) of the Government of India Act, by the 
Governor-General must be reckoned now as an order made under Article 289-A of the Consti 
tution and validly adapted. ; 


There is undoubtedly an element of delegation implied in the provision of section 87 
of the Minimum Wages Act but such delegation in the instant case to the appropriate gov- 
ernment (to amend the schedule to the Act by adding other industries for which minimum 
wages can be fixed) is neither unwarranted nor unconstitutienal. The legislative policy is ap- 
parent on the face of the present enactment. What it aims at, is the statutory fixation of mini- 
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mum wages with a view to obviate the chance of exploitation of labour. It is to carry oub 
effectively the purpose of this enactment that power has been given to the ‘appropriate gov- 
ernment’? to decide, with reference to ‘‘local conditions’’ whether it is desirable that minimum 
wages should be fixed in regard to a particular trade or industry which is not already included 
in the list. The Legislature has assigned to the administrative authority nothing but an 
accessory or subordinate power which was deemed necessary to carry out the purpose and the 
policy of the Act. 


Rule 8 of the Rules framed under section 30 of the Act expressly lays down that the 
State Government may fix the term of the committee when it is constituted and, may from 
time to time extend it as circumstances require. In any event mere procedural irregularities 
in extending the term of the committee could not vitiate their final report , 


Appeals under Articles 132 and 133 of the Constitution of India from the 
Judgment and Order dated the 16th February, 1953, of the Court of Judicial 
Commissioner, Ajmer in Civil Miscellaneous Petitions Nos. 260 and 263 of 1952. 


N.C. Chatterjee, Senior Advocate (B. D. Sharma and Naunit Lal, 
Advocates, with him) for Edward Mills and Krishna Mills (in C.A. No. 138 of 
1954). 


Achhru Ram, Senior Advocate (B. D. Sharma and Nauntt Lal, Advocates, 
with him) for Mahalaxmi Mills. 


H. N. Seervai, J. B. Dadachany and Rajinder Narain, Advocates for 
Appellants in C. A. No. 139 of 1954. 


C. K. Daphtary, Solicitor-General (M. M. Kaul and P. G. Gokhale, 
Advocates, with him) for Respondent No. 2. 


The Judgment of the Court was delivered by 


Mukherjea, J.—These two appeals are directed against a common 
judgment dated the 16th of February, 1952, passed by the Judicial Commissioner 
of Ajmer, on two analogous petitions under Article 226 of the Constitution, in 
one of which the appellants in Appeal No. 138 of 1954 were the petitioners, while 
the other was filed by the appellant in Appeal No. 139 of 1954. 


The petitioners in both the cases prayed for a declaration that the noti- 
fication, dated the 7th of October, 1952, issued by the State Government of Ajmer 
fixing the minimum rates of wages in respect of employment in the -textile in- 
dustry within that State, under the provisions of the Minimum Wages Act (Act 
XI of 1948), was illegal and ultra vires and for issue of writs in the nature of 
mandamus directing the respondents not to enforce the same against the peti- 
tioners. 


To appreciate the points that have been canvassed Þefore us, it will be con- 
venient to narrate briefly the material facts in chronological order. On the 
15th of March, 1948, the Central Legislature of India passed an Act called The 
Minimum Wages Act, 1948, the object of which, as stated in the preamble, is 
to provide for fixing minimum rates of wages in certain employments. The 
schedule attached to the Act specifies, under two parts, the employments in res- 
pect of which the minimum wages of the employees can be fixed; and section 27 
authorises the ‘‘appropriate Government’’, after giving three months’ notice 
of its intention to do so, to add to either part of the schedule, any other employ- 
ment, in respect of which it is of the opinion that minimum rates of wages should 
be fixed under the Act. The expresson ‘‘appropriate Government” as defined in 
Section 2 (b) means, in relation to a scheduled employment, other than one 
earried by or under the authority of the Central Government, the State Govern- 
ment. Under section 3 the “appropriate Government”’ is to fix minimum wages 
payable to employees employed in any employment specified in the schedule at 
the commencement of the Act or added to it subsequently in accordance with the’ 
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provisions of section 27. Sub-section (1) (a) of this section provides inter alia 
that the “‘appropriate Government’’ may refrain from fixing the minimum rates 
of wages in respect of any scheduled employment in which there are in the whole 
State less than 1,000 employees engaged in such employment. Section 5 lays 
down the procedure for fixing minimum wages. The appropriate Government 
can appoint a committee to hold enquiries to advise it in the matter of fixing 
minimum wages; in the alternative it can, by notification in the official public 
gazette, publish its proposals for the information of persons likely to be affected 
thereby. After considering the advice of the committee or the representations 
on the proposals as the case may be, the ‘‘appropriate Government’’ shall fix the 
minimum rates of wages in respecteto‘any scheduled employment, by notifica- 
tion in the official gazette, and such rates would come into force on the expiry 
of three months from the date of issue unless the notification directs otherwise. 
Section 9 provides inter alta that an advisory committee constituted under sec- 
tion 5 shall consist of persons nominated by the appropriate Government. Thera 
shall be in the committee an equal number of representatives of the employers 
and the employed in any scheduled employment and there shall be independent 
persons as well, not exceeding one-third of the total number, one of whom shall 
be appointed Chairman. 


Section 30 confers on the appropriate Government the power to make rules 
for carrying out the purposes of the Act. 


It may be mentioned at the outset that Part I of the schedule to the Act 
mentioned only 12 items of employment at the time when the Act was passed 
and employment in the textile industry was not included in them. On the 16th 
of March, 1949, the Central Government issued a notification, in exercise of its 
powers under section 94 (8) of the Government of India Act, 1935, directing 
that the functions of the ‘appropriate Government’’ under the Minimum Wages 
Act would, in respect of every Chief Commissioner’s Province, be exercised by 
the Chief Commissioner. On the 17th March, 1950, the Chief Commissioner of 
Ajmer, purporting to act as the ‘‘appropriate Government” of the State, pubs 
lished a notification in terms of section 27 of the Act giving three months’ notice 
of his intention to include employment in the textile mills as an additional item 
in Part I of the schedule. On the 10th of October, 1950, the final notification was 
issued stating that the Chief Commissioner had directed ‘‘that the employment 
in textile industry’’ should be added in Part I of the schedule. 


On the 23rd November, 1950, another notification was published under the 
signature of the Secretary to the Chief Commissioner containing the rules pur- 
porting to have been framed by the Chief Commissioner in exercise of his 
powers under section 30 of the Act. Out of these, only rules 3, 8 and 9 are 
material for our present purpose. Rule 3 provides that the term of office of the 
members of an advisory committee shall be such, as in the opinion of the State 
Government, is necessary for completing the enquiry into the scheduled employ- 
ment concerned and the State Government may, at the time of the constitution 
of the committees, fix a term and may, from time to time, extend it ag cir- 
cumstances may require. Rule 8 provides for filling up the vacaneies occurring 
or likely to occur in the membership of the committee by resignation of any of 
its members. Rule 9 lays down that if a member of the committee fails to attend 
three consecutive meetings he would cease to be a member thereof. The rule 
further states that such member could, if he so desires, apply, within a ‘certain 
time for restoration of his membership and restoratien could be made if the 
majority of the members are satisfied that there were adequate reasons for his 
failure to attend the meetings. ° : 


On the 17th January, 1952, a committee was appointed to hold enquiries 
and advise the Chief Commissioner in regard to the fixatfon of minimum wages 
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relating to the textile industry within the State. Ten members were nominated 
consisting of four representatives of the employers, four of the employees and 
two independent members, one of whom Shri Annigeri was to act as an expert 
member of the committee and the other, Dr. Bagchi as its Chairman. The term 
of office of the members was fixed at six months from the date of the notifica- 
tion ending on the 16th of July, 1952. The first meeting of the committee was 
held on the 29th February, 1952. The expert member was present at that meeting 
and it was resolved that the minimum wages must not merely provide for the 
bare subsistence of life but should be adequate for the meintenance of the eff- 
ciency of the worker. The second meeting was held on the 29th March, 1952, and 
the third on the 14th of June, 1952. The expert member was not present at any 
other meeting except the first and on the 27th of May, 1952, he wrote a letter to 
the Chief Commissioner stating that he was proceeding to Europe on the 3rd 
June, 1952, for a period of three months. He expressed his willingness to assist 
the Chairman in the preparation of the report after he came back from Europe 
by the first week of September next, provided the term of the committee was 
extended. If however that was not possible, he requested that his letter might 
be treated as a letter of resignation from the membership of the Committee. No 
action appears to have been taken on receipt of the letter. The fourth and the 
fifth meetings of the committee were held respectively on the 8th and the 15th 
of July, 1952. On the 20th August, 1952, the Chairman of the committee informed 
the Chief Commissioner that Shri Annigeri had ceased to be a member of the 
committee by reason of his failing to attend three consecutive meetings. He had 
also desired that his letter to the Chief Commissioner dated the 27th May, 1952, 
should be treated as a letter of resignation. In the circumstances tht Chief 
Commissioner was requested to fill up this vacancy in the membership. On the 
very next day, that is to say, on the 21st August, 1952, a notification was issued 
by which the Chief Commissioner ordered the extension of the term of the cori- 
mittee up to the 20th of September, 1952 and on the 28th of August following, 
another notification was made appointing Shri Annigeri as a member of the 
committee. The term of the committee was extended by a further notification 
till the 5th of October, 1952. In the meantime a meeting of the committee was 
held on the 10th September, 1952, in which Shri Annigeri was not present. The 
only resolution passed was, that all relevant papers might be sent to Shri Anni- 
geri as desired by him. It appears that some time after the 14th of September, 
1952, the Chairman himself took the papers to Nagpur where Shri Annigeri was 
staying and a draft final report was prepared by the Chairman in consultation 
with the expert member and both of them signed the report at Nagpur. The 
report was placed before the other members on the 4th October, 1952, and on the 
Tth of October following, a notification was issued fixing minimum rates of wages 
for the employees in the textile industry in the State of Ajmer under the 
signature of the Secretary to the Chief Commissioner and stating that these 
rates should be deemed to be in force from the 1st of September, 1952. 


Feeling aggrieved by this notification the three appellants in Appeal No. 
188 of 1954 presented an application under Article 226 of the Constitution be- 
fore the Judicial Commissioner of Ajmer on the 31st October, 1952, praying for 
a writ in the nature of mandamus ordering the State of Ajmer not to enforce the 
same. A similar application was filed by the Bijoy Cottor Mills, the appellant in 
the other appeal, on the 6th of November, 1952. Both the petitions were heard 
together and a common judgment was passed by the Judicial Commissioner on 
the 16th of February, 1953. The applications were dismissed except that the 
Chief Commissioner was held to have exceeded his legal authority in giving retros- 
pective effect to the notification of the 7th of October, 1952, and the State of Ajmer 
was restrained from enforcing the notification from any date earlier than the 8th 
of January, 1953. Itis against this Judgment that these two appeals have come 
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up to this court on the strength of certificates granted by he Judicial Commis- 
sioner, Ajmer. 


Mr. Chatterjee appearing for the appellants in Appeal No. 138 has put 
forward a three-fold argument on behalf of his clients. He has contended in the 
first place that without a delegation of authority by the President under Article 
239 of the Constitution, the Chief Commissioner of Ajmer was not competent to 
function as the ‘‘appropriate Government’’ for purposes of the Minimum Wages 
Act. All the steps therefore that were taken by the Chief Commissioner under 
the provisions of the Act including the issuing of the final notification on the Tth 
of October, 1952, were illegal and ultra vires. 


The second contention raised is that the provision of section 27 of the 
Act is illegal and ultra vires Inasmuch as it amounts to an illegal and unconsti- 
tutional delegation of legislative powers by the Legislature in favour of the 
‘appropriate Government’’ as defined in the Act. The third and the last con- 
tention is, that the Chief Commissioner had no authority to extend retrospec- 
tively the term of the Advisory Committee after it expired on the 16th of July, 
1952, 


Mr. Seervai, who appeared -in support of the other appeal, adopted all 
these arguments on behalf of his client. He however raised some additional 
points impeaching the constitutional validity of the Minimum Wages Act itself 
on the ground that its provisions conflicted with the fundamental rights of the 
appellants and its employees guaranteed under Article 19 (1) (g) of the Consti- 
tution. These points were argued elaborately by the learned counsel in con- 
nection with the two petitions filed on behalf of the Bijay Cotton Mills, Ltd. and 
a number of employees under them, under Article 32 of the Constitution and we 
will take them up for consideration when dealing with these petitions. We will 
now proceed to consider the three points mentioned above which have been 
raised in support of the appeals. 


So far as the first ground is concerned the argument of Mr. Chatterjee in 
substance is, that the expression ‘‘apnropriate Government’’ has been defined 
in section 2 (b) (ii) of the Minimum Wages Act to mean, in relation to any sche- 
duled employment, not carried on bv or under the authority of the Central Gov- 
ernment, the State Government. ‘‘State Government’’ has been defined in sec- 
tion 3 (60) of the General Clauses Act as meaning, in regard to anything done or 
to be done after the commencement of the Constitution in a Part C State, the 
Central Government. Prior to the commencement of the Constitution, under 
section 94 (3) of the Government of India Act, 1935, a Chief Commissioner’s 
Province could be administered by the Governor-General acting to such extent, as 
he thought fit, through a Chief Commissioner to be appointed by him in his dis- 
cretion; and under section 3 (8) of the General Clauses Act as it stood before the 
26th of January, 1950, the expression ‘‘Central Government.’’ included, in the 
ease of a Chief Commissioner’s Province, the Chief Commissioner acting within 
the scope of authority given to him under section 94 (3) of the Government of 
India Act, 1935. Article 239 of the Constitution which corresponds to section 94 
(3) of the Government of India Act, though it is much wider in scope, provides 
that a State specified in Part C of the First Schedule shall be administered by the 
President acting, to such extent as he thinks fit, through a Chief Commissioner 
or a Lieutenant Governor to be appointed by him or through the Government 
of a neighbouring State. Agreeably to this constitutional provision, section 
3 (8) (b) (ii) of the General Clauses Act as amended by the Adaptation Laws 
Order, 1950, lays down that the expression ‘‘Central Government’’ shall include 
«nter alia the Chief Commissioner of a Part C State acting within the scope of the 
authority given to him under Article 239 of the Constitution. Ajmer was admit- 
tedly a Chief Commissioner’s Province under section 94 (1) of the Government 
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of India Act, 1935. It has become a Part © State after the coming into force of 
the Constitution. As has been stated already, the Central Government issued a 
notification on the 16th of March, 1949, under section 94 (3) of the Government 
of India Act directing that the function of the ‘‘appropriate Government’’ under 
the Minimum Wages Act would, in respect of any Chief Commissioner’s Province, 
be exercised by the Chief Commissioner. There was no such delegation of autho- 
rity however under Article 239 of the Constitution after the Constitution came 
Into force. Mr. Chatterjee contends that in the absence of such delegation 
under Article 239 the Chief Commissioner of Ajmer cannot be regarded ag ‘ Cen- 
tral Government’ as defined in section 3 (8) (b) (ii) of the General Clauses Act 
as it stands at present and consequently he could not be held to be the ‘‘appro- 
priate Government’’ within the meaning of section 2 (b) (ii) of the Minimum 
Wages Act. The Government of India Act, it is said, stands repealed by Article 
395 of the Constitution. An order issued under section 94 (3) of the Government 
of India Act cannot possibly be operative after the inauguration of the Consti- 
tution, nor could it be regarded as an order made under Article 239 of the Con- 
stitution. 

The contention does not appear to ns to be sound. A complete reply to this 
argument is furnished, in our opinion, by the provisions of clauses (1) and (2) 
of Article 372 of the Constitution. Article 372 runs as follows: 


(1372. 1) Notwithstanding the repeal by this Constitution of the enactments refer- 
red to in Article 395 but subject to the other provisions of this Constitution all the aw in 
forco in the territory of India immediately before the commencenient of this Constitution 
shall continue in force therein until altered or repealed or amended by a competent Legisla- 
ture or other eompetent authority. 


(2) For the purpose of bringing the provisions of any law in force in the territory 
of India into accord with the provisions of this Constitution, the President may by order make 
sich adaptations and mođtfications of such law, whether by way of repeal or amendment, as 
may he necessary or expedient, and provide that the law shall, as from such date as may be 
specified in the order, have effect subject to the adaptations and modifications so made, and 
any such adaptation or modification shall not be questioned in any court of law.’’ 


Thus clause (1) of the article provides for continuance, in force, of the exist- 
ang laws notwithstanding the repeal by the Constitution of the enactments men- 
tioned in Article 395 and clause (2) provides for their adantation with a view 
to bring them into accord with the provisions of the Constitution. The Govern- 
ment of India Act, 1935. undoubtedly stands repealed by Article 395 of the Con- 
stitution, but laws made thereunder which were in existence immediatelv before 
the commencement of the Constitution, would continue under Article 372 (1) and 
could be adapted under the second clause of that article. Mr. Chatterjee argues 
that Article 372 has no application to the present case inasmuch as the order 
made by the Central Government under section 94 (3) of the Government of India 
Act could not be regarded as ‘a law in force’ within the meaning of Article 372. 
A distinction is sought to be made by the learned counsel between an ‘‘existing 
law” ag defined in Article 366 (10) and a ‘law in force’ and it is argued that 
thongh an ‘order’ can come within the definition of ‘‘existing law’’. it cannot be 
included within the expression ‘law in force’ as used in Article 372. It is argned 
next that even if the word ‘law’ is wide enough to include an order, that order 
must be a legislative and not a mere executive order promulgated bv an adminis- 
trative authority, and in support of this contention the learned counsel has relied 
on a number of cases decided by the Privy Council and the different High 
Courts in India. 


The first point does not impress us much and we do not think that there 
is any material difference between ‘‘an existing law’’ and ‘‘a law in force’’. Quite 
apart from Article 366. (10) of the Constitution, the exvression ‘‘Indian law’’ has 
qtself been defined in section 3 (29) of the General Clauses Act as meaning any 
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Act, ordinance, regulation, rule, order, or by-law which before the commence- 
ment Gi the Constitution had the force of law in any province of India or part 
thereof. In our opinion, the words ‘‘law in force” as used in Article 372 are 
wide enough to include not merely a legislative enactment but also any regula- 
tion or order which has the force of law. We agree with Mr. Chatterjee that an 
order must be a legislative and not an executive order before it can come within 
the definition of law. We do not agree with him however that the order made 
by the Governor-General in the present case under section 94 (3) of the Govern- 
ment of India Act is a mere executive order. Part IV of the Government of 
India Act, 1935, which begins with section 94, deals with Chief Commissioners’ 
Provinces and sub-section (8) lays down how a Chief Commissioner’s Province 
shall be administered. It provides that it shall be administered by the Governor- 
General acting through a Chief Commissioner to such extent as he thinks fit. An 
order made by the Governor-General under section 94 (3) investing the Chief 
Commissioner with the authority to administer a province is really in the nature 
of a legislative provision which defines the rights and powers of the Chief Com- 
missioner in respect to that province. In our opinion such order comes within 
the purview of Article 372 of the Constitution and being ‘‘a law in force’’ imme- 
diately before the commencement of the Constitution would continue to be in 
force under clause (1) of the article. Agreeably to this view it must also be held 
that such order is capable of adaptation to bring it in accord with the constitu- 
tional provisions, under clause (2) of Article 372 and this is precisely what has 
been done by the Adaptation of Laws Order, 1950. Paragraph 26 of the Order 
runs as follows: 


‘Where any rule, order or other instrument was in foree under any provision of the 
Government of India Act, 1985, or under any Act amending or supplementing that Act, im- 
mediately before the appointed day, and such provision is re-enacted with or without modifi- 
cations in the Constitution, the said rule, order or instrument shall, so far as applicable, re- 
main in force with the necessary modifications as from the appointed day as if it were a rule, 
order or instrument of the appropriate kind duly made by the appropriate authority ander the 
said provision of the Constitution, and may be varied or revoked accordingly.?’? 


Thus the order made under section 94 (3) of the Government of India Act 
should be reckoned now as an order made under Article 239 of the Constitution 
and we are unable to agree with Mr. Chatterjee that it was beyond the compe- 
tence of the President under clause (2) of Article 372 to make the adaptation 
order mentioned above. The first contention of Mr. Chatterjee therefore fails. 


Coming now to the second point Mr. Chatterjee points out that the preamble 
to the Minimnm Wages Act as well as its title indicate clearly that the intention 
of the Legislature was to provide for fixing minimum wages in certain employ- 
ments only and that the Legislature did not intend that all employments should 
be brought within the purview of the Act. The schedule attached to the Act 
gives a list of the employments and it is in respect to the scheduled employment 
that the minimum wages are to be fixed. Under section 27 of the Act however. 
power has been given to the ‘‘appropriate Government’’ to add to either part of 
the schedule any employment in respect to which it is of opinion that minimum 
wages shall be fixed by giving notification in a particular manner, and thereupon 
the schedule shall, in its application to the State, be deemed to be amended accord- 
ingly. It is argued that the Act nowhere formulates a legislative policy accord- 
ing to which an employment shall be chosen for being included in the schedule. 
There are no principles prescribed and no standard leid down which could fur- 
nish an intelligent guidance to the administrative authority in making the selec- 
tion. The matter is left entirely to the discretiorf of the *appropriate Govern- 
ment’’ which can amend the schedule in any way it likes and such delegation of 
power virtually amounts to a surrender by the Legislature of its essential legis- 
lative function and cannot be held valid, as 
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There is undoubtedly an element of delegation implied in the providi of 
section 27 of the Act, for the Legislature, in a sense, authorises anothe body, 
specified by it, to do something which it might do itself. But such delegation 
if it can be so called at all, does not in the circumstances of the present case 
appear to us to be unwarranted and unconstitutional. It was said by O’Connor, 
J., of the High Court of Australia in the case of Baxter v. Ah Way’: 


‘‘The aim of all legislatures is to project their minds as far as possible into the future, 
and to provide in terms as general as possible for all contingencies likely to arise in the 
application of the law, But it is not possible to provide specifically for all cases and therefore, 
legislation from the very earliest times, and particularly in modern times. has taken the form 
of conditional legislation, leaving it to some svecified authority to determine the circumstances 
in Which the law shall be applied, or to what its operation shall be extended, or the particular 
class of persons or goods to which it shall be applied.’’ 


The facts of this Australian case, in material features, bear a striking resem- 
blance to those of the present one. The question raised in that case related to the 
validity of certain provisions of the Customs Act of 1901. The Act prohibited 
the importation of certain goods which were snecificallv mentioned and, then 
gave power to the Governor-General in Council to include, by proclamation, 
other goods also within the prohibited list. The validitv of the provision was 
challenged on the ground of its being an improper delegation of legislative 
powers. This contention was repelled and it was held that this was not a case 
of delegation of legislative power but of conditional legislation, of the type which 
was held valid by the Privy Council in the case of Req v. Burah®. It can in- 
deed be pointed out that in Burah’s case’ what was left to the Lieutenant Gov- 
ernor was the power to apply the provisions of an Act to ccrtain territories at 
his option and these territories to which the Act could be extended were also speci- 
fied in the Act. The Legislature could be said therefore to have applied its 
mind to the question of the application of the law to particular places and it was 
left to the executive only to determine when the laws would be made operative 
in those places. According to the High Court of Australia the same princi- 
ple would apply even when the executive is given power to determine to what 
other persons or goods the law shall be extended besides those snecifically men- 
tioned therein. Whether a provision like this strictly comes within the descrip- 
tion of what iy called conditional ‘‘legislation’’ is not very material. The question 
fs. whether it exceeds the limits of permissible delegation As was said by 
O'Connor, J., himself in the above case, when a legislature is given plenary power 
to legislate on a particular subject there must also be an implied power to make 
laws incidental to the exercise of such power. It is a fundamental principle of 
constitutional law that everything necessary to the exercise of a power is includ- 
ed in the grant of the power. A legislature cannot certainly strip itself of its 
essential functions and vest the same on an extraneous authority. The primary 
duty of law making has to be discharged by the legislature itself but delegation 
may be resorted to as a subsidiary or an ancillary measure. Mr. Chatterjee con- 
tends that the essential legislative function is to lay down a policy and to make 
it a binding rule of conduct. This legislative policy, he says, is not discernible 
anywhere in the provisions of this Act and consequently there is no standard 
or criterion to guide the administrative authority in the exercise of the sub- 
sidiary legislative powers. We do not think that this is the correct view to take. 
The legislative policy is apparent on the face of the present enactment. What 
it aims at, is the statutory fixation of minimum wages with a view to obviate 
the chance of exploitation, of labour. The legislature undoubtedly intended to 
apply this Act not to all industries but to those industries on ly where by reason 
of unorganized labour or want of proper arrangements for effective regulation of 
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wageg or for other causes the wages of labourers in a particular industry were 
very fow. It is with an eye to these facts that the list of trades has been drawn 
up in the schedule attached to the Act but the list is not an exhaustive one and 
‘it is the policy of the legislature not to lay down at once and for all time, to 
which industries the Act should be applied. Conditions of Jabour vary under 
different circumstances and from State to State and the expediency of including 
a particular trade or industry within the schedule depends upon a variety of 
facts which are by no means uniform and which can best be ascertained by the 
person who is placed in charge of the administration ef a particular State. It 
is to carry out effectively the purpose of this enactment that power has been 
given to the ‘‘appropriate Government”? to decide, with reference to local condi- 
tions, whether it is desirable that minimum wages should be fixed in regard to 
a particular trade or industry which is not already included in the list. We do 
not think that in enacting section 27 the legislature has in any way stripped it- 
self of its essential powers or assigned to the administrative authority anvthing 
but an accessory or subordinate power which was deemed necessary to carrv out 
the purpose and the policy of the Act. The second contention of Mr. Chatterjee 
cannot therefore succeed. 


The third and the last noint raised by Mr. Chatterjee is directed against 
the notification of the Chief Commissioner bv which he extended the term of the 
Advisory Committee till the 20th of September. 1952. Tt is argued that the 
term of the committee, as originally fixed, exnired on the 16th of July, 1952 and 
on and from the 17th of Julv all the members'of the committee became functus 
oficio. The Commissioner therefore was not comnetent to give a fresh lease of 
life to the committee which was already dead. We do not think that there is 
much substance in this contention. Rule 3 of the rules framed under section 30 
of the Act expressly lays down that the State Government may fix the term of 
the committee when it is constituted and may from time to time extend it as 
circumstances require. The State Government had therefore a right to extend 
the term of the committee in such way as it liked. The only question is whether 
it could do so after the period originally fixed had come to an end. Mr. Chat- 
terjee relied, in this connection, upon certain cases which held that the Court 
could not grant extension of time in an arbitration proceeding after the award 
was filed and an award made after the prescribed period is a nullity. In our 
opinion this analogy is not at all helpful to the appellants in the present case. 
It is not disputed that the committee did not function at all and did no work after 
the 16th of July, 1952 and before the.21st of August next when its term was 
extended. No report was submitted during this period and there was no exten- 
sion of time granted after the submission of the report. Assuming that the order 
of the 21st August, 1952, could not revive a committee which was already dead, 
1t could certainly be held that a new committee was constituted on that date 
and even then the report submitted by it would be a perfectly good report. 
Quite apart from this, it is to be noted that a committee appointed under sec- 
tion 5 uf the Act is only an advisory body and that the Government is not bound 
to accept any of its recommendations. Consequently, procedural irregularities 
of this character could not vitiate the final report which fixed the minimum wages. 
In our opinion, neither of the contentions raised in support of these appeals can 


succeed and both the appeals therefore should fail and stand dismissed with 
costs. 


Appeals dismissed. 


G.R./K.S. 
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SUPREME COURT OF INDIA. s 
[Original Jurisdiction. ] 
Present :—Meng CHanp Manaan, Chef Justice, B. K. MURHERJEA, 
Vivian Boss, B. JAGANNADHADAS AND T. L. VENKATARAMA ÅYYAR, JJ. 


Bijay Cetton Mills Ltd. .. Petitioners? 
v. i 
The State of Ajmer .. Respondent. 


Minimum Wages Aot (XI of 1948)—Constitutional validity—Restrictions on freedom 
of trade or business guaranteed under Article 19 (1) (g) of the Constttution—If reasonable 
and tn publio interests protected by Article 19 (6) of the Constitution, 


The restrictions, imposed by the Minimum Wages Act, 1948, though they interfere to 
some extent with the freedom of trade or business guaranteed under Article 19 (1) (g) of 
the Constitution, are reasonable and being imposed in the interest of the general public are 
protected by the terms of clause (6) of Article 19 of the Constitution. 


If the labourers are to be secured in the enjoyment of minimum wages and they are to 
be protected against exploitation by their employers, it is absolutely necessary that restraints 
should be imposed upon their freedom of contract and such restrictions cannot in any sense 
be said to be unreasonable, On the other hand, the employers cannot be heard to complain 
if they are compelled to pay minimum. wages to their labourers even though the labourers, 
on account of their poverty and helplessness are willing to work on lesser wages. Individual 
employers might find it difficult to carry on the business on the basis of the minimum wages 
fixod under the Act but this must be due entirely to the economie conditions of these parti- 
cular employers. That cannot be a reason for striking down the law itself as unreasonable, 


Petition under Article 32 of the Constitution of India for the Enforcement 
of Fundamental Rights. 


H. M. Seervai, J. B. Dadachanjt and Rajinder Narain, Advocates for 
Petitioners. 


C. K. Daphtary, Solicitor-General for India (M. M. Kaul and P. G. Gokhale, 
Advocates, with him) for Respondent. 


The Judgment of the Court was delivered by 


Mukherjea, J.—We now take up the two connected petitions under Arti- 
cle 32 of the Constitution. In one of these petitions, to wit, Petition No. 188, 
Shri Bijay Cotton Mills, Ltd. (hereinafter called ‘the company’), the appellant 
fu Civil Appeal No. 139 of 1954, figures as the petitioner, while the other peti- 
tion, to wit, Petition No. 189 has been filed by a number of employees working 
under it. To appreciate the contentions of Mr. Seervai, who appears in support 
of both these petitions it will be necessary to narrate a few antecedent facts: 


It appears that sometime in 1950 there was an industrial dispute between 
the company and its labourers regarding enhancement of wages and the dispute 
was referred by the Government of Ajmer to an Industrial Tribunal, by a noti- 
fication dated the 1st December, 1950. The tribunal made its award on the 27th 
November, 1951 and held that ‘‘the present earning capacity of the mill precludes 
the award of higher rates of wages and higher dearness allowance”. The em- 
ployees took an appeal against this award to the Appellate Tribunal. While this 
appeal was pending, the Chief Commissioner, Ajmer, took steps for the fixation of 
minimum wages of labourers in the textile industry within the State. under the 
provisions of the Minimum*Wages Act. A committee was formed, as has already 
been stated, on the 17th of January, 1952, which submitted its report on the 4th 
of October following and on the 7th of October, 1952, the notification was issued 
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sea Ae minimum rates of wages, against which writ petitiong were filed by 
several textile companies including the petitioner compary. Im the meantime 
however the appeal filed by the labourers of the company proceeded, in the usual 
way, before the Appellate Tribunal. The Appellate Tribunal sent the case back 
to the Industrial Tribunal for further investigation and the latter made its final 
award on the 8th of September, 1953, by which it rejected the basis upon which 
minimum wages of Rs. 56 were fixed by the Chief Commissioner and fixed the 
minimum wages including the dearness allowance at Rs. 35 only. The company 
states in its petition that the minimum wages fixed by the State Government 
of Ajmer is altogether prohibitory and it is not at all possible for the company 
to carry on its business on payment of such wages. ‘Accordingly the company 
closed its mills on and from the Ist April, 1953. There were about 1,500 labourers 
working in the mills of the company and since January, 1954, several hundreds 
of them, it is said, approached the managing authorities and requested them to 
open the mills expressing their willingness to work at Rs. 35 as wages as fixed 
by the Industrial Tribunal. Though the majority of workers were agreeable to 
work on the wages fixed by the Industrial Tribunal, the company is unable to 
open the mills by reason of the fact that the Minimum Wages Act makes it a 
criminal offence not to pay the wages fixed under the Act. This being the posi- 
tion and as the Minimum Wages Act stands in the way of the company’s carry- 
ing on its business, on terms agreed to between itself and its workers, Petition 
No. 188 of 1954 has been filed by the company challenging the constitutional 
validity of the material provisions of the Minimum Wages Act itself. The work- 
men who are willing to work at less than the minimum wages fixed by the State 
Government have filed the other petition supporting all the allegations of the 
company. Mr. Seervai, who appears in support of both these petitions, has in- 
vited us to hold that the material provisions of the Minimum Wages Act are 
ilegal and ultra vires by reason of their conflicting with the fundmental rights 
of the employers and the employed guaranteed under Article 19 (1) (a) of the 
Constitution and that they are not protected by clause (6) of that article. 


It is contended by the learned counsel that the Minimum Wages Act’ puts 
unreasonable restrictions upon the rights of the employer in the sense that he 
is prevented from carrying on trade or business unless he is prepared to pay 
minimum wages. The rights of the employees are also restricted, inasmuch as 
they are disabled from working in any trade or industry on the terms argeed to 
between them and their employers. It is pointed out that the provisions relat- 
ing to the fixation of minimum wages are unreasonable and arbitrary. The 
_ whole thing has been left to the unfettered discretion of the ‘‘appropriate Govern- 
ment’’ and even when a committee is appointed, the report or advice of such 
committee is not binding on the Government. The decision of the committee is 
final and is not open to further review or challenge in any court of law. The 
learned counsel further says that the restrictions put by the Act are altogether 
unreasonable and even oppressive with regard to one class of employers, who 
for purely economic reasons are not able to pay the minimum wages but who 
have no intention to exploit labour at all. In such cases the provisions of the 
Act have no reasonable relation to the object which it has in view. We will 
examine these contentions in their proper order. 


It can scarcely be disputed that securing of living wages to labourers 
which ensure not only bare physical subsistence byt also the maintenance of 
health and decency, is conducive to the general interest of the public. This is 
one of the Directive Principles of State Policy embodied in Article 43 of our 
Constitution. It is well known that in 1928 there was a Minimum Wages Fixing 
Machinery Convention held at Geneva and the resolutions passed in that con- 
vention were embodied in the International Labour Code, The Minimum Wages 
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Act ts said to have been passed with a view to give effect to these resolutions. 
Vide 8. I. Est etc. v. The State of Madras. If the labourers are to be 

in the enjoyment of minimum wages and they are to be 
protected against exploitation by their employers, it is absolutely 
necessary that restraints should be imposed upon their freedom of contract and 
such restrictions cannot in any sense be said to be unreasonable. On the other 
hand, the employers cannot be heard to complain if they are compelled to pay 
minimum wages to their labourers even though the labourers, on account of 
their poverty and helplessness are willing to work on lesser wages. 


We could not really. appreciate the argument of Mr. Seervai that the 
provisions of the Act are bound to affect harshly and even oppressively a parti- 
cular class of employers who for purely economic reasons are unable to pay the 
minimum wages fixed by the authorities but have absolutely no dishonest 
intention of exploiting their labourers. If it is in the interest of the general 
public that the labourers should be secured adequate living wages, the inten- 
tions of the employers whether good or bad are really irrelevant. Indivi- 
dual employers might find it difficult to carry on the business on the basis 
of the minimum wages fixed under the Act but this must be due entirely to the 
economic conditions of these particular employers. That caunot be a reason for 
striking down the law itself as unreasonable. 


As regards the procedure for the fixing of minimum wages, the ‘‘appro- 
priate Government” has undoubtedly been given very large powers. But it has 
to take into consideration, before fixing wages, the advice of the committee if 
one is appointed, or the representations on his proposals made by persons who 
are likely to be affected thereby. Consultation with advisory bodies has been 
made obligatory on all occasions of revision of minimum wages, and section 8 of 
the Act provides for the appointment of a Central Advisory Board for the pur- 
pose of advising the Central as well as the State Government both in the matter 
of fixing and revision of minimum wages. Such Central Advisory body is to 
act also as a co-ordinating agent for co-ordinating the work of the different ad- 
visory bodies. In the committees or the advisory bodies the employers and the 
employees have an equal number of representatives and there are certain inde- 
pendent members besides them who are expected to take a fair and impartial 
view of the matter. These provisions, in our opinion, constitute an adequate 
safeguard against any hasty or capricious decision by the ‘‘appropriate Govern- 
ment’’. In suitable cases the ‘‘appropriate Government” has also been given 
the power of granting exemptions from the operation of ihe provisions of this 
Act. There is no provision undoubtedly for a further review of the decision of 
the “‘appropriate Government’’, but we donot think that by itself would 
make the provisions of the Act unreasonable. In our opinion, the restrictions, 
though they interfere to some extent with the freedom of trade or business 
guaranteed under Article 19 (1) (g) of the Constitution, are reasonable and being 
imposed in the interest of the general public are protected by the terms of clause 
(6) of Article 19. The result is that the petitions are dismissed. We make no 
order as to costs, 


Petitions dismissed. 


G.R./K.S. ; 
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SUPREME COURT OF INDIA. 
f [Criminal Appellate Jurisdiction.] 


Present:—Mrnr Cumann Mamasan, Chief Justice, 5. R. Das, GHULAM 
Hasan, N. H. BHAGWATI AND B. JAGANNADHADAS, Jd. 


M. Y. Shareef and another .. Appellants? 


v. 
The Hon. Judges of the High Court of Nagpur and others .. Respondents. 


Contempt of Court—Defence—Justification and apology—Propristy—Oounsel signing 
application on behalf of client for transfer which contains matter soandalising the Court— 
Contempt, 


Counsel who sign applications or pleadings containing matter scandalising the Court 
without reasonably satisfying themselves about the prima face existenco of adequate grounds 
therefor, with a view to prevent or delay the course of justice, are themselves guilty of con- 
tept of Court and it is no duty of counsel to his client to take any interest in such applica- 
tious; on the other hand his duty is to advise his client for refraining from making allega- 
tions of this nature in such applications. Where, however, counsel have signed such applica- 
tions under a mistaken view of their rights and duties, even a qualified apology may well be 
considered by a Court. In border line cases where a question of principle about the rights 
n counsel and their duties has to be settled, an alternative plea of apology merits considera- 

on. 


An apology is not a weapon of defence to purge the guilty of their offence; nor is it 
intended to operate as a universal panacea, but it is intended to be evidence of real contrite- 
ness. 


In the circumstances of the instant case it was found that the dignity of the High 
Court woud be sufficiently upheld if the unqualified apology tendered by the contemners 
during the hearing of the appeal is accepted and that apology is regarded as sufficient to 
purge the contempt, ` 


On appeal by special leave granted by the Supreme Court of India by its 
Order dated the 18th May, 1951 from the Judgment and Order dated the 30th 
November, 1950, of the High Court of Judicature at Nagpur (Dev and Rao, JJ.) 
in Contempt of Court Proceedings Miscellaneous Petition No. 16 of 1950. 


Dr. Bakshi Tek Chand, Senior Advocate (Hardyal Hardy, B. R. Mandlekar, 
B. D. Kathalay, Ganpat Rat and K. L. Arora, Advocates, with him) for Appel- 
lants. 


C. K. Daphtary, Solicitor-General for India, (T. P. Naik and I. N. Shroff, 
Advocates, with him) for Respondent No. 1. ey 


T. L. Shevde, Advocate-General for the State of Madhya Pradesh (T. P. Naik 
and I. N. Shroff, Advocates, with him) for Respondent No. 2. 


B. Sen and I. N. Shroff, Advocates, for Respondent No. 3. 


The Judgment of the Court was delivered by 


Mehr Chand Mahajan, C.J.—This appeal by special leave arises out of 
contempt proceedings taken against two very senior members of the Nagpur Bar 
and one of their clients. Shri Shareef, one of the appellants, at one time was 
Minister for Law and Justice in the State. Dr. Kathalay, the second appellant, 
is a Doctor of Laws and an author of legal works. The matter which resulted 
in the issue of the show cause notices for contempt took a protracted course and 
has to a certain extent resulted in embittered feelihgs. What happened was 


this: r ri 
A 
* Criminal Appeal No. 72 of 1952. i 15th October, 1954. 
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Shri Zikar who was charged along with the two appellants for contempt 
made an application under Article 226 (1) of the Constitution for enforcentent of 
his fundamental right, alleging that he was a citizen of Bharat, and that the 
Custodian of Evacuee Property and the police were taking wrongful action 
against him and treating him as a national of Pakistan which he never was. He 
prayed for an intention order of prohibition against the State from deporting him 
after the expiry of the permit. The High Court granted the interim order of 
prohibition against the action complained. At the hearing of the case on 11th 
August, 1950, a preliminary objection was raised on behalf of the State that 
Zikar had suppressed material facts in the petition filed by him and that the 
petition was therefore liable to be dismissed without going into the merits. Shri 
Shareef, who was counsel for Zikar, combated this contention and further sub- 
mitted that the preliminary objection could not be adequately dealt with, with- 
out going into the merits of the case. On behalf of the State another affidavit 
was filed on 17th August, 1950, stating certain facts, and Zikar was also directed 
to file an affidavit in reply by the 21st August, 1950, and this he did by that date. 
The relevant proceedings of that date are recorded in these terms :— 


“Shri Shareef for the petitioner. Shri Naik for the respondent. He files an affida- 
vit and copies of applications dated 25th February, 1949 and 19th January, 1950. 


Shri Shareef files a statement and an affidavit. His attention was drawn to paragraph 
4 of the affidavit and he was asked whether his client has really understood the contents which 
are in English adding that he might change in the Supreme Court and say that he had noti 
understood them. Shri Shareef then said that he has explained the contents to his chents. 


Paragraph 6 of the statement and the affidavit is uncalled for “as the appellant only desir- 
ed to file an affidavit with reference to paragraph 10 of the affidavit of the non-applicant: Vide 
order sheet dated 17th August, 1950. A remark was made by one of us ‘Whether paragraph 
6 was inserted for founding an argument before the Supreme Court’. Shri Shareef repled 
he has stated facta. ox ve.csisnoisen oc Yoow veces wacan eae one che es . 


Thereafter Shri Naik continued his arguments on the preliminary point till we roge for 
lunch., 


When we reassembled Shri Shareef informed us that he wants time to apply for transfer 
of this case to anvtuer tench because of the observations made by us regarding paragraphs 
4 and 6 of his affidavit. Case is therefore adjourned to 25th August, 1950, to enable Shri, 
Shareef to make an application in the meanwhile. ”’ 


On the 23rd August, 1950, an application for the transfer of the case from 
the Bench hearing it to another Bench of the High Court was made on the 
following grounds :— 


‘‘1, The observations and references to the Supreme Court by Rao and Deo, JJ., created 
a bona fide belief in the applicant’s mind that they were prejudiced against him and had 
made up their minds and indicated that he shall have to go in appeal to the Supreme Court. 


2. The observations and references to the Supreme Court were absolutely unnecessary 
and left no doubt in the applicant’s mind that he would not receive justice at the hands of the 
Hca’bjo Judges. 


Prayer: In the interests of dispensation of impartial justice, the case be transferred 
to another Civil Division Bench for disposal. ’’ 


This application was not only signed by Zikar but also by the two appel- 
lants as counsel for the applicant and was rejected in due course and with that 
matter we are no longer concerned. The preliminary objection raised by the 
State was upheld and the petition under Article 226 was dismissed. The learned 
Judges then ordered yotices to issue to the applicant and his two counsels to 
show cause why they should not all be committed for contempt for scandalizing 
the court, with a view to perverting the due course of justice by making state- 
ments in the transfer application impeaching the impartiality of the J udges. 
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. Kathalay filed his written statement in reply to the show cause notice, 
on enfin October, 1950. He averred that he could not honestly admit that he 
scandalized the Court and committed contempt either in fact or in law and con- 
tended that in his whole career at the Bar for forty years he observed the highest, 
traditions of this learned profession, upholding always the dignity of the Courts 
and that he had no animus agaist the Judges of the Division Bench. He as- 
serted that by signing the application he did not scandalize or intend to scand- 
alize the Court and that he bona fide thought that an application could be made 
for transferring a case in the High Court from one Bench to another and that 
the question did not concern him alone but the Bench and Bar generally and a 
question of great principle emerged, viz., whether a counsel was guilty of con- 
tempt in signing such an application, or whether it was his professional duty to 
do so if his client was under that bona fide impression. In the last paragraph 
of the reply it was stated— 
‘¢Whatever the circumstances, I do see how much this application for transfer dated 


the 28rd August, 1950, has hurt the feelings of the Hon, Judges and I very much regret that 
all this should have happened. ’’ 


Shri Shareef also put in a similar written statement. He asserted that 
when the transfer application was made he did not know or believe the law to 
be that it could not be made, and rightly or wrongly he was always under the 
impression that an application could be made for transferring a case in the High 
Court from one Bench to another. He also expressed similar regret for what 
had happened. Further written statement was filed by Shri Shareef on 16th 
October, 1950. In para. 7 of that statement he said as follows :— 


‘I was grieved to know that the accusation against me in these proceedings should be 
of malice and mala fides for my taking up Zikar’s brief in connection with his appheation 
for transfer, dated the 23rd August, 1950. If I am thus defendirg the proceedings, I am 
doing so for vindicating my professional honour and personal self-respect, and it would be 
a misfortune if this was all gomg to. be construed as aggravating the contempt, as hinted 
by the Hon’ble Court during my counsel’s arguments, though remotely. But even as I am 
making my defence, it is, I admit, quite likely that I committed an error of judgment in act- 
(ng as I did, causing pain to the Hon. Judges, which I deeply regret, as I have already done 
before and so has my counsel on my behalf in the course of his arguments,’’ (The Judges 
in the Judgment under appeal have taken exception to the last sentence of this paragraph.) 


Dr. Kathalay also put in a similar reply. 


The High Court in a very lengthy judgment in which very large number 
of authorities were considered and discussed, held that the application for trans- 
fer constituted contempt because the Judges were scandalized with a view to 
diverting the due course of justice. The two advocates who signed and prosecuted 
the application were found guilty of contempt. As regards the plea of error 
of judgment, this is what the learned Judges said :— 


‘(The attitude of defiant justification adopted by them in spite of our pointing out at 
a very early stage in these proceedings that we would be prepared to consider any mistake 
on their part renders it difficult for the Court to accept the belated plea of an error of jndg- 
ment. Even the expression ‘error of judgment’ was not so much mentioned in the argument 
until the last day of the argument. We have already shown in para. 100 how it wag intro- 
duced in the two statements on 16th October, 1950, quite contrary to fact. If the two advo- 
cates felt that there was an error of judgment on their part, it would have been more appro~ 
priate to make a eandid and clear admission of that and make reparation for the injury done 
by an adequate apology. We cannot treat the expression ‘I very muel regret that all this 
should have happened’ as an apology at all. Nor were we ever asked to treat it as such. 
What is it that the two advocates regret? So many things have happened since 21st August, 
1950. Any expression of regret to merit consideration must be genuine contriteness for what 
the contemners have done. ’’ z 


In the result the learned Judges passed the following order :— 


‘We accordingly sentence Shri M. Y. Shareef to pay a fine of Rs. 500 or in default to 
undergo simple imprisonment for two weeks and we sentence Dre D. W. Kathalay to 
y to pay aB 
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fine of Bs. 1,000 or in default to undergo simple imprisonment for one month. We are not 
sure if the sentences we have awarded are adequate to the giavity of the offence, but \n this 
occasion we retrain from being stern and bringing the full power of the Court into play con- 
sidering the misconceptions about the advocates’ responsibility that scem to have so far pre- 
vatled at any rate in a section of the Bar.’’ 


Leave to appeal to this Court was refused but was granted here. 


On the 12th May, 1954, when the appeal was heard by this Court, we 
recorded the following order :— 


‘‘The appellants have tendered an unqualified apology to this court and to the Htgh 
Court, and they are prepared to purge the contempt for which they have been convicted. In 
our opinion, the apology is a sincere expression of their regret for what happened in court at 
the time the transfer application was made and for the allegations made therein. We there- 
fore adjourn this appeal for two months and direct that the apology tendered here be tendered 
to the Division Bench before which the contempt is said to have been committed. We are 
sending it to the High Court with the full confidence that the learned Judges will consider 
the apology in the spirit in which it has been tendered and they will puss appropriate orders 
and send an intimation to this court as to what orders they pass’’, 


When the case went back to the High Court, it again took an unfortunate turn. 
The learned Judges posed the question that they had to consider in this form -— 


‘‘The question is whether remission of the punishment awarded is called for in view of 
the statement now filed by the eontemners’?, 


and it was answered thus: 

‘We are constrained to observe that the spirit in which the apology was tendered here 
ds not much different from that originally shown. The idea of the cuntemners is that because 
they have filed the apology as directed, they have a right to expect the acceptance of it by the 
Oourt. How else can the absence of any prayer or what the contemuers desire be explained f 
Wo record that there was hardly anything apologetic the way the apology was tendered 


‘ 
*vpevees 


We neither gave the extreme penalty which we might well have given, nor did we give 


the maximum of the lesser penalty. But for the manner of jusisfivation and the contumacy, 
there might not have been a sentence of fine at all’’. i 


Having approached the matter thus, the learned J udges referred to a large num- 
ber of cases for the admitted proposition of law that a ‘‘sincere apology does 
not entitle a.contemner as of right to a remission of the sentence”. It was fur- 
ther thought that acceptance of apology would lead to an inyidious distinction 
being made in the case of two advocates and Zikar. In the result the apology 
was not accepted and the report concluded with the following observations :— 


«(If in the circumstances of this case, the apology were to bo accepted, we would be 
encouraging the notion that it is the contemner’s right to get his apology accepted when he 
chooses and in whatever manner he tenders even in a case where he has aggravated the original 
offeuce. We will be unsettling established principles, and setting a bad precedent. Above 
all, we would be dealing a blow to the authority of the Court, the consequences of which cannot 
be viewed with equanimity’’. 


When the appeal came back to us, we asked Dr. Tek Chand who appear- 
ed for the two advocates whether his clients were even now genuinely sorry for 
signing the transfer application and whether the expression of regret made in 
this court was a genuine expression of their feelings, Dr. Tek Chand replied in 
the affirmative and emphatically said ‘*Absolutely’’. 


In this situation, the question for consideration in the appeal now, is 
whether the two appellant$ have purged the contempt by tenderng an unquali- 
fied apology in this court as well as to the High Court, the genuineness of which 
has been again emphasized by their counsel before us, or whether the sentence 
of fine awarded to them by the High Court should necess rily be maintained for 
upholding the authority, and dignity of the court. © ` —— 
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e proposition is well settled and self-evident that there cannot be both 
justiffation and an apology. The two things are incompatible. Again an 
apology is not a weapon of defence to purge the guilty of their offences nor is 
it intended to operate as a universal panacea, but it is intended to be evidence 
of real contriteness. The appellants having tendered an unqualified apology, 
no exception can be taken to the decision of the High Court that the application 
for transfer did constitute contempt because the judges were scandalized with 
a view to diverting the due course of justice, and that in signing this applica- 
tion the two advocates were guilty of contempt. The decision therefore 
stands. 


The fact however remains, as found by the High Court, that there was at 
the time these events happened considerable misconception amongst a section 
of the Nagpur Bar about advocates’ responsibilities in matters of signing trans- 
fer applications containing allegations of this character. It cannot be denied 
that a section of the Bar is under an erroneous impression that when a counsel 
‘ig acting in the interests of his client, or in accordance with his Instructions he. 
is discharging his legitimate duty to his client even when he signs an applica-: 
tion or a pleading which contains matter scandalizing the court. They think 
that when there is conflict between their obligations to the Court and their duty 
to the client, the latter prevails. This misconception has to be rooted out by: 
a clear and emphatic pronouncement, and we think it should be widely made 
known that counsel who sign applications or pleadings containing matter scanda-- 
lizing the Court without reasonably satisfying themselves about the prima facte. 
existence of adequate grounds therefor, with a view to prevent or delay the course 
of justice, are themselves guilty of contempt of Court, and that it is no duty of 
a counsel to his client to take any interest in such applications; on the other hand, 
his duty is to advise his client for refraining from making allegations of this 
nature in such applications. Once the fact is recognized as was done by the High 
Court here, that the members of the Bar have not fully realized the implications 
of their signing such applications and are firmly under the belief that their con- 
duct.in doing so is in accordance with professional ethics, it has to be held that 
the act of the two appellants in this case was done under a mistaken view: of their: 
rights and duties, and in such cases even a qualified apology may well be consi- 
dered by a Court. In border line cases where a question of principle about the 
rights of counsel and their duties has to be settled, an alternative plea of apology 
merits consideration ; for it is possible for a judge who hears the case to hold that 
there is no contempt in which case a defence of ynqualified apology is meaning- 
less, because that would amount to the admission of the commission of an offence. 
Tn this case the learned judges themselves had to wade through a large volume of 
English and Indian case-law before they could hold that the act of the appellants 
constituted contempt and thus it could not be said that the mater was so 
patent that on the face of it, their act amounted to contempt. Moreover, it 
appears from the proceedings that the counsel were genuinely under the belief 
that their professional duties demanded, that when their client was under a bona: 
fide belief that the Court was prejudiced against him and decided to apply for 
transfer, they were bound to take his brief and sign the application. We can- 
not help observing that the admitted reference by the judges to the Supreme- 
Court in their remarks during the course of the hearing was unfortunate-and seems 
to indicate an unnecessary and indecorous sensitiveness which may well have 
been misunderstood by the party and the advocates. The counsel seem to have 
genuinely believed that they were right in what they gid, though as a matter of 
fact if they had studied the law more deeply, they would not have done so. In 
these circumstances it cannot be said that what they didewas wilful and their’ 
conduct in getting the law settled in this. matter by raisi ig the defence that- they 
did; was.contumacious. The authorities relied upon by the High Court have no- 
application to cases of this' character. How else is the Validity of a-defence of 
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this kind to be settled, except by an argument that the counsel was entitled in 
the interests of his client to advise a transfer and give grounds for that tr@sfer 
which were bona fide believed by the client. Every form of defence in a con- 
tempt case cannot be regarded as an act of contumacy. It depends on the cir- 
cumstances of each case and on the general impression about a particular rule of 
ethics amongst the members of the profession. The learned Judges, as already 
said, have themselves said that such an impression was prevalent since a long 
time amongst a section of the Bar in Nagpur. It was thus necessary to have 
that question settled and any effort on the part of these two learned counsel 
to have that point settled cannot be regarded as contumacy or a circumstance 
which aggravates the contempt. We think that the expression of regret in the 
alternative in this case should not have been ignored but should have been given 
due consideration. It was made in the earliest written statement submitted by 
the counsel and cited above. Once however the High Court found that they 
were guilty of contempt, they would have been well advised to tender an un- 
qualified apology to that Court forthwith. But perhaps they were still under the 
delusion that they were right and the Court was in error, and that by coming to ` 
this Court they might be able to have the question of principle settled as they 
contended. As soon as we indicated to the learned counsel that they were in 
error, they and their counsel immediately tendered an unqualified apology which, 
as already indicated, was repeated again in absolute terms at the second hearing. 
We have not been able to appreciate why the learned Judges of the High Court 
should have doubted the genuineness of this apology. It certainly was not the 
object and could not be the object of the learned Judges of the High Court to 
humiliate senior counsel and to expect something more from them than what they 
had already done in this Court. While unhesitatingly deprec iting very strongly 
the conduct of the appellants in scandalizing the Court by becoming parties to an 
unnecessary and untenable transfer application, we still feel that in the matter of 
measure of punishment the High Court should have after an unqualified apology 
was tendered taken a different view. We have no doubt that whatever the 
learned Judges of the High Court did in this case, they did in the firm belief that 
the dignity of the Court had to be maintained. and the members of the Bar, how- 
soever big or learned, cannot be allowed to scandalize the judges or to divert the 
course of justice by attempting to take a case out from one Bench to another 
Bench of the Court when they find that the Bench is expressing opinions seem- 
ingly adverse to their clients. We have firm hope that this kind of conduct will 
not be repeated by counsel in any High Court in this country, and no more test 
eases of this kind would have to be fought out. In the peculiar circumstances 
of this case and in view of the circumstance that the learned Judges themselves 
were of the opinion that there would not have been a sentence of fine at all if- 
there was no plea of justification and there was no contumacy, we are of the 
opinion that the unqualified apology was sufficient to purge the contempt com- 
mitted by the two appellants as we have reached the conclusion contrary to that 
arrived at by the High Court that the plea of justification in this case did not 
amount to contumacy. It has also to be kept in view that condemnation for con- 
tempt by a High Court of senior members of the Bar is itself a heavy punishment 
to them, as it affects them in their professional career and is a great blot on 
them. ‘There has been nothing said in the lengthy judgment of the High Court 
that these counsel in their long career at the Bar have ever heen disrespectful or 
discourteous to the Court in the, past. This one act of indiscretion on their part 
in signing the application should not have been viewed in the very stringent 
manner in which the High Court viewed it in the first instance and viewed it 
again after we had sent the case back to it. It is not the practice of this Court 
în special leave cases amd in exercise of our overriding powers to interfere with a 
matter which rests in the discretion of the High Court except in very exceptional 
eases. After a careful consideration of the situation. that -arises in this case we 
have reached the decisioh that the dignity of the High Court would be sufficiently 
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reiterfied.in absolute terms by Dr. Tek Chand again at the next hearing is 
accepted and that apology is regarded as sufficient to purge the contempt. The 
matter has become very stale and the ends of justice do not call for maintaining 
the punishment of fine on two senior counsel for acting wrongly under an erro- 
neous impression of their rights and privileges. 


For the reasons given above we allow this appeal to the extent that the sen- 
tence of fine passed on both the appellants is set aside, and the unqualified apo- 
logy given by them to this Court and the High Court is accepted. We also de- 
sire to issue a strong admonition and warning to the two counsel for their con- 
duct. There will be no order as to costs in these proceedings throughout. 


G.R./K.S. — Appeal allowed. 
SUPREME COURT OF INDIA. 
[Original Jurisdiction. ] 


Present:—MenroHand Mamasan, Chief Justice, S. R. Das, GHULAM 
Hasan, N. H. Boaawatr and T. L. VENKATARAMA Ayyar, JJ. 


rita the unqualified apology tendered in this court in the first instance and 


Dewan Bahadur Seth Gopal Das Mohta .. Petitioner* , 
v. 
The Union of India and another .. Respondents. 


Constitution of India (1950), Article 32—Scope—Petition under—If sustainable for 
obtaining relief against the voluntary actions of the petitioner. 7E 

¥ during the pendency of the investigation against him under Taxation on Income (In- 
vestigation Oommission) Act, 1947 for alleged concealment of income and withholding it 
from taxation applied for and entered into a settlement under the provisions of section 8-A 
of Act XXX of 1947 and paid certain instalments of the amount agreed, After the decision 
of the Supreme Oourt in Suraj Mal Mohta’s case, A.I.R. 1954 B.O. 545 (8.U.), he pre- 
ferred a petition under Article 32 of the Constitution challenging: the whole proceedings as 
ultra vires void and unconstitutional and praying for the return of the amounts paid by him 
and for an order restraining the Central Government and the Income-tax Commissioner from. 
taking any action against him for the recovery of the balance. 

Held: Whatever tax M has paid or whatever is still recoverable from him, is being re- 
covered on the basis of the settlement proposed by him and accepted by the Central Govern- 
meut. Until M can establish that his consent was improperly procured and that he is not 
bound thereby he cannot complain that any of his fundamental rights has been contravened 
for which he can claim relief under Article 82 of the Constitution. Article 32 of the Consti-' 
tution is not intended for relief against the voluntary actions of a:person. His remedy, if 
any, lies in other appropriate proceedings. 

Petition under Article 32 of the Constitution for enforeement of Fundamen- 
tal Rights. 

H. J. Umrigar, Kri Naram Andley, J. B. Dadachanji and Rajinder Narain, 
Advocates for Petitioner. i - 

M. C. Setalvad, Attorney-General for India and C. K. Daphtary, Solicitor- 
General for India (G. N. Joshi, Porus A. Mehta and P. &. Gokhale, Advocates 
with them) for Respondents. 

The Judgment of the Court was delivered by 

Mehrchand Mahajan, C.J.—The petitioner in this matter is a resident 
of Akola in the State of Madhya Pradesh and carries on business in various linos, 
¥.e., oil mills, banking, money lending, ete. It is alleged that during the war 
years he made huge profits but evaded payment of tax. In the year-1948 the 
Central Government, acting under section 5 (1) of the Taxation on Income (In- 
vestigation Commission) Act, 1947, referred his case to the Investigation Com- 
mission for investigation and report, in respect of ‘the profits made by him dur- 
ling the period commencing with Ist of January, 1939, and ending on 81st of 





e 
* Petition No. 315 of 1954. 21st October, 1954. 


20, THE MADRAS LAW JOURNAL REPORTS (SUPREME COURT). | [+955 


December, 1947. The Commission, after investigation, reported on the 28th of 
February, 1951, that the income of the petitioner concealed and withheldYrom 
taxation was in the sum of Rs. 27,25,363 and the tax payable by him amounted 
to Rs. 18,44,949. 


During the pendency of the investigation the petitioner applied for settle- 
ment under the provisions of section 8-A of Act XXX of 1947. This application 
was forwarded along with the report by the Commission to the Central Govern- 
ment. In the settlement application the applicant proposed that he was pre- 
pared to pay the sum of Rs. 18, 44,949 as under: 

On or before 25-6-1951—Rs. 3,44,949; 
On or before 25-3-1952—Rs. 5,00,000; 
On or before 25-3-1953—Rs. 5,00,000; 
On or before 25-3-1954—Rs. 5,00,000 


and that he be given credit for a sum of Rs. 32,084-4-6 already paid by him. 
The Central Government accepted this proposal and the claim for evaded in- 
come-tax was thus finally settled by mutual agreement. The assessee, subse- 
quently, asked for more time to pay these instalments and this was also granted 
from time to time. 


Commencing from 16th of July, 1951, and till the 10th April, 1954, the peti- 
tioner paid a total sum of about Rs. 14,00,000 towards discharge of the liabi- 
lity voluntarily agreed to by him on account of the tax evaded. A sum of Rs. 
4,50,000 still remains due and is payable in instalments up to the 25th of March, 
1955. By one of the terms of the settlement the petitioner undertook not to 
transfer, mortgage, charge or alienate or encumber in any manner whatsoever 
any of his movable or immovable properties, barring stock-in-trade of the busi- 
ness, except with the permission of the Commissioner of Income-tax and except 
for the purpose of the payment of the tax due under the settlement. 


In June, 1964, after the decision by this Court of Suraj Mal Mohta’s case’, 
the petitioner preferred this petition under the provisions of Article 32 of the 
Constitution alleging that he had been advised that the entire proceedings under 
the Act which had resulted in the imposition upon him of a liability of Rs. 
18,44,949 and in the payment already made of an aggregate amount of Rs. 
13,99,175 were wholly illegal, ultre vires, void and unconstitutional and that 
the Income-tax authorities were not legally entitled to recover the amount of 
Rs. 4,50,000 from him. In the grounds of the petition it was stated that sec- 
tions 5, 6, 7 and 8 of Act XXX of 1947 were invalid and vltra vires in So far as 
they contravene the provisions of Articles 14, 19 (1) (f) and 81 of the Constitu- 
tion and that under the Act there was no reasonable or equitable basis for classifi- 
eation, and that the Act gave to the executive unrestrained and absolute right to 
pick and choose and to differentiate between the same class of tax-payers. It 
was also alleged that the procedure prescribed by the Act for discovering con- 
cealed profits was substantially different and was mcre prejudicial to the asses- 
sees than the procedure prescribed. under the Indian Income-tax Act by section 
34. In the concluding paragraph of the petition it was prayed that an appro- 
priate writ or direction be issued quashing the entire proceedings, and, all orders 
passed under the Act by the Central Government and the respondent Commis- 
sion, and restraining them from taking any proceedings whatsoever under the 
Act against the petitioner. It was further prayed that a direction be issued for 
restoration to the petitioner a sum of Rs. 13,99,715-10-6 with interest at 6 per 
cent., and that the respondents be further restrained from taking any action 
against the petitioner for fhe recovery of the sum of Rs. 4,50,000 with interest. 


In our judgment* this petition is wholly misconceived. Whatever tax the 
petitioner has, already paid, or whatever is still recoverable from him, is being 
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recovgred on the basis of the settlement proposed by him and accepted by tHe 
Cenif¥al Government. Because of his request for a settlement no assessment 
was made against him by following the whole of the procedure of the Income-. 
tax Act. In this situation unless and until the petitioner can establish that his 
consent was improperly procured and that he is not bound thereby he cannot 
complain that any of his fundamental rights has been contravened for which he 
ean claim relief under Article 32 of the Constitution. Article 32 of the Consti- 
tution is not intended for relief against the voluntary actions of a person. His 
remedy, if any, lies in other appropriate proceedings. 

The learned counsel for the petitioner contended that apparently the ap- 
plication for,a settlement seems ‘to have been made under the pressure of circum- 
stances and in view of the coercive machinery of Act XXX of 1947 and the 
settlement arrived in such circumstances was not binding and could not be en- 
forced. Whatever be the merits of such a contention, it obviously cannot be 
raised in an application made under the provisions of Article 32 of the Consti- 
tution. The forum for investigating such allegations is elsewhere. 

The result is that this petition fails and is dismissed with costs. 


G.R,/K.S. Petition dismissed. 





SUPREME COURT OF INDIA. 
[Original Jurisdiction. ] 
Present :—Mrnronand Mamasan, Chief Justice, S. R. Das, GmOoLAm 
Hagan, N. H. BHaawatr anp T. L. VENKATARAMA ÅYYAR, Jd. 


Meenakshi Mills, Ltd., Madurai .. Petitioner" 
v. 
A. V. Visvanatha Sastri and another ` .. Respondents, 


Tazation of Income (Investigation Commission) Act (XXX of 1947), section 5 (1)— 
Proccedings before the Investigation Commission—If can be continued after the amendment 
antroducing new sub-section (1-A) in section 34 of the Income-taz Act (XI of 1922)—Pro- 
ceeding under Act (XXX of 1947)—If contravenes Article 14 of the Oonstrstution. 

Assuming the provisions of section 5 (1) of Taxation of Income (Investigation Com- 
mission) Act (XXX of 1947) could be saved from the mischief of Article 14 of the Constitu- 
tion on the basis of a valid classification, that defence is no longer available in support of 
it after the introduction of the new sub-section [(1-A)] in section 34 of the Income-tax Act, 
which sub-section is intended to deal with the same class of persons dealt with by section 5 
(1) of the impugned Act. The result is that proceedings before the Investigation Commis- 
sion can no longer be continued under the procedure prescribed by the impugned Act. 


Petitions under Article 32 of the Constitution of India for the enforcement of 
fundamental rights. 

P. R. Das, Senior Advocate (B. Sen, Balaprasad Singh and Ganpat Rat, 
Advocates, with him) for Petitioner. 

M. C. Setalvad, Attorney-General for India and C. K. Daphtary, Solicitor- 


General for India, (@. N. Joshi, Porus A. Metha and P. G. Gokhale, Advocates, 
with them) for Respondents. 


The Judgment of the Court was delivered by 

Mehrchand Mahajan, C.J —Writ Petitions Nos. 330 to 333 of 1954, though 
presented by different persons, raise identical questions for consideration and 
decision and can be conveniently disposed of by one judgment. 


In April, 1947, Taxation on Income (Investigation Commission) Act, 1947, 
Act XXX of 1947 was passed by the Central Legislature. By section 3 of the 
Act the Central Government was empowered to constitute an Jncome-tax In- 
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vestigation Commission for investigating matters relating to taxation on | See 
with particular reference to the question whether the existing law was adQquate 
for preventing the evasion thereof. Section 5 (1) of the Act further empowered 
the Central Government to make a reference by the 30th June, 1948, to the Com- 
mission for investigation and report of any cases wherein it had prima facie 
reason for believing that a person had, to a substantial extent, evaded payment 
of taxation on income. The date for making the reference was subsequently 
extended to Ist of September, 1948. By an Amendment Act passed in 1948 it 
was provided that the life of the Commission, in the first instance, would be up 
to the 31st of March, 1950, but that it could be further extended to 31st of March, 
1951. By subsequent legislations the life of the Commission has been extended 
to December 1955. 


The procedure prescribed by the Act-for making the investigation under its 
provisions is of a summary and drastic nature. It constitutes a departure from 
the ordinary law of procedure and in cetain important aspects is detrimental to 
the persons subjected to it and as such is discriminatory. The substantial 
differences in the normal procedure of the Income-tax Act for catching escaped 
income and in the procedure prescribed by Act XXX of 1947, were fully dis- 
cussed by this Court in Suraj Mal Mohta v. Sri A. V. Visvanatha Sastré and 
require no further-discussion here. ; 


Sub-section (4) of section 5 of the Act provided that the Central Govern- 
ment could refer to the Commission cases of persons other than those whose 
cases had been referred to it by the Ist of September, 1948, under section 5 (1), if 
after investigation, the Commission made a report to_that effect. Thus, two 
categories of cases under Act XXX of 1947 could be referred to the Investigation 
Commission by the Central Government, namely, those falling under. section 5 
(1) and those falling under section 5 (4) of the Act. 


In aceordance with the provisions of section 5 (1) of the Act the Central Gov- 
ernment on the 3lst of December, 1947, referred to the Investigation Commission 
the cases of the four petitioners for investigation and report. It is alleged by 
each of these petitioners that no action was taken by the Commission on these 
references during the original period of its life or even during the extended 
period provided by the Amendment Act of 1948. Ifa report had been submitted 
an these cases during the original period of the life of the Commission, the 
problems that now arise would not have arisen, because the Act being a pre- 
Constitution Act was good law before the Constitution and acts done thereunder 
before the commencement of the Constitution could not be impugned on the basis 
of the provisions of Part ITI of the Constitution which came into force on the 
26th January, 1950. Those provisions had no retrospective operation and could 
not affect the validity of this law or the completed proceedings taken thereunder. 
Be that as it may, it appears that nothing happened in these cases till January, 
1952, when it is alleged an official of the Commission summoned the petitioners 
for a preliminary discussion which took place in February, 1952, and since then 
the’ petitioners have from time to time been called upon to produce a number of 
Statements and books of account, but the investigation has not proceeded beyond 
the preliminary stages and the Commission itself has admittedly not commenced 
any proceedings in these cases, though a period of nearly seven years has 
elapsed since the references were made, with the result that subsequent 
events have intervened and in our opinion, have made these references to the 
Commission abortive. 


As already stated the Constitution of India came into force on the 26th 
January, 1950, and the pre-Constitution laws had then to stand the test for their 
validity on the provisions of Part III of the Constitution. Article 14 of this 
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Partjguarantees to all persons the right of equality before the law and equal 
proffction of the laws within the territory of India. This Article not only 
guarantees equal protection as regards substantive laws but procedural laws 
also come within its ambit. The implication of the Article is that all litigants 
similarly situated are entitled to avail themselves of the same procedural rights 
for relief, and for defence with like protection and without discrimination. The 
procedural provisions of Act XXX of 1947 had therefore to stand the challenge 
of Article 14 and could only be upheld provided they withstood that challenge. 
The question was canvassed in this Court in April, 1954, in Suraj Mal Mohta’s 
case What happened in that case was that the Investigation Commission while 
dealing with the case of another assessee referred to it under section 5 (1) of the 
Act, reported to the Central Government that Suraj Mal Mohta and other mem- 
bers of the family had evaded inéeme-tax and their cases should be referred to 
it under the provisions of sub-section (4) of section 5. The reference was ac- 
cordingly made with the result that Suraj Mal Mohta applied to this Court under 
Article 32 for an appropriate writ restraining the Commission from taking any 
action against him under the provisions of Act XXX of 1947. It was there 
contended that the provisions of sections 5 (1), 5 (4), 6, 7 and 8 of the Act had 
become void after the coming into force of the Constitution, being discrimina- 
- tory in character, and that these provisions contravened the guarantee of Arti- 
ele 14 of the Constitution. This Court upheld this contentimn and granted an 
appropriate writ to Suraj Mal Mohta. It there expressed the opinion that 
sub-section (4) of section 5, on its plain reading, was not limited to cases of per- 
sons who, to a substantial extent, had evaded taxation but that it dealt with 
all those persons whose cases fell within the ambit of section 34 of the Indian 
Income-tax Act, and that being so, there was no justification for discriminating 
them in matters of procedure from those dealt with under the Indian Income- 
tax Act, and thus sub-section (4) of section 5 was hit by Article 14 of the Con- 
stitution and was void and unenforceable. The result of this decision was that 


the Commission was restrained from dealing with Mohta’s case. The provisions. 
of section 5 (1) of the Act were also attacked in that case as contravening Article . 


14 of the Constitution, but the Court refrained from expressing any opinion 
about their constitutionality as that question had no relevancy then. ‘The con- 
sequence of that decision was that a certain provision of Act XXX of 1947 was 
declared void and unenforceable to the extent of its repugnancy to the provi- 
sions of Part III of the Constitution under Article 13 (1) thereof. Its validity 
however during the pre-Constitution period was beyond question. 


What this Court said in its judgment in Suraj Mal Mohta’s case, has 
perhaps resulted in the filing of these petitions which were presented to this 
Court on the 16th of July, 1954, after the decision in that case had been pro- 
nounced. In the petitions, as originally drafted, the provisions of section 5 (1) 
of Act XXX of 1947 were impugned on the ground that they contravened the! 
guarantee of equal protection of the laws enacted in Article 14 of the Constitu- 
tion and for that reason the Commission had no jurisdiction to deal with tha 
cases of the petitioners by applying the discriminatory and drastic procedure of 
the impugned Act. It was alleged that the petitioners belonged to the same 
class of persons as were dealt with under the ordinary law enacted in section 34 
of ihe Indian Income-tax Act. Before these petitions could come to a hearing 
and a day after they were presented to this Conrt, the Jndian Income-tax 
(Amendment) Ordinance VIII of 1954 was promulgated by the President and 
this was subsequently made into an Act on the 25th of September, 1954. The 
Indian Income-tax (Amendment) Act, XXXIII of 1954, though assented to by 
the President on the 25th of September, 1954, came inte force with effect from 
the 17th of July, 1954. The provisions of this Act furnished an additional 
e a a E 
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ground of attack to the petitioners on the continuance of proceedings Fy the 
Commission in these cases under the provisions of Act XXX of 1947. An prli- 
cation was therefore made seeking permission to urge additional grounds. “This 
was not opposed by the learned Attorney-General and was allowed: In the addi- 
tional grounds it was urged that the relevant sections of Act XXX of 1947, which 
affected the petitioners, had been impliedly repealed by the Amended Act of 
1954 and ceased to have any legal force and that the Commission could no longer 
proceed under those provisions against the petitioners. It was further contended 
that the amended section 34 of the Indian Income-tax Act was comprehensive 
in its scope, and all persons that were dealt with under section 5 (1) of Act XXX 
of 1947 had been brought within its ambit, and that being so, there was no basis 
left for giving them discriminatory or special treatment different from those 
similarly situated, and who were to be dealt with under section 34 of the Indian 
Income-tax Act as amended. It was said that assuming but without admitting 
that section 5 (1) of Act XXX of 1947 was based on a rational classification and 
was not hit by Article 14 of the Constitution because of that circumstance, it 
had now, because of the amendment in section 34 of the Income-tax Act, become 
void, as the classification which saved it from the mischief of Article 14 if at all, 
had become ineffective, its distinctive characteristics having disappeared and 
that the persons falling within the class defined in section 0(1) now belong to the. 
same class as is dealt with by section 34 as amended. 


Two questions were thus canvassed before us: 


(1) Whether section 5 (1) of Act XXX of 1947 infringes Article 14 of the Constitu- 
tion inasmuch as it is not based on a rational classification? 

(2) Whether, after the coming into force of the Indian Income-tax (Amendment) Act, 
1954, which operates on the same field as section 5 (1) of Act XXX of 1947, the provisions 
of section 5 (1) of Act XXX of 1947 , assuming they were based on a rational classification, 
have not become void and unenforceable, as being discriminatory in character? 


In our opinion, for the purpose of deciding these petitions, it is not 
necessary to express any opinion on the first question because we think the 
second contention is well-founded and is sufficient to determine the case In 
favour of.the petitioners. 


The provisions of section 5 (1) of Act XXX of 1947 could only be support- 
ed, if at all, for a differential treatment of persons dealt with in that section in 
matters uf procedure, on the ground that these persons constituted a separate 
class, and the classification was rational. Parliament has, however, by amend- 
img section 34 of the Indian Income-tax Act, now provided that cases of those 
very persons who originally fell within the ambit of section 5 (1) of Act XXX of 
1947 and who it was alleged formed a distinct class, can be dealt with under the 
amended section 34 and under the procedure provided in the Income-tax Act. 
Both categories of persons, namely, those who came within the scope of section 
9 (1) as well as those who came within the ambit of section 34, now form one 
class. In other words, substantial tax-dodgers or war-profiteers who were 
alleged to have formed a definite class according to the contention of the learned 
Attorney-General under section 5 (1), and whose cases needed special treatment 
at the hands of the Investigation Commission, now clearly fall within the ambit 
of amended section 34 of the Indian Income-tax Act. That being so, the only 
basis for giving them differential treatment, namely, that they formed a distinct 
class by themselves, has completely disappeared, with the result that continu- 


“ance of discriminatory treatment to them comes within the mischief of Article 


14 of the Constitution and has thus to be relieved against. All these persons 
can now well ask the question, why are we now being dealt with by the dis- 
criminatory and drastic procedtre of Act XXX of 1947 when those similarly 
situated as ourselves can be dealt with by the Income-tax officer under the amend- 
ed provisions of section 34 of the Act. Even if we once bore a distinctive label 


1 


that mction no longer subsists and thé label now borne by us is the same as 
is borfie by persons who can be dealt with’ under section 34 «7 the Act as amend- 
ed; in other words, there is nothing uncommon either in properties or in charac- 
teristics between us and those evaders of income-tax who are to be discovered by 
the Income-tax officer under the provisions of amended section 34. In our judg- 
ment, no satisfactory answer can be returned to this query because the field on 
which amended section 34 operates now includes the strip of territory which pre- 
viously was occupied by section 5 (1) of Act XXX of 1947 and two substan- 
tially different laws of procedure, one being more prejudicial to the assessee than 
the other, cannot be allowed to operate on the same field in view of the guarantee 
of Article 14 of the Constitution. 


The learned Attorney-General attempted to combat this contention on a two- 
fold ground: (1) That the class of persons dealt with under section 5 (1) of 
Act XXX of 1947 was not only the class of substantial tax-dodgers but it was 
a class of persons whose cases the Central Government, by Ist of September 
1948, had referred to the Commission and that class had thus become determined 
finally on that date, and that that class of persons could be dealt with by the 
Investigation Commission under the drastic procedure of Act XXX of 1947, while 
section 34 of the Indian Income-tax Act as amended empowered the Income-tax 
officer to deal with cases other than those whose cases had been referred under 
section 5 (1) to the Investigation Commission: (2) That in any case the proceed- 
ings having started before the Commission in pursuance of the reference under 
section 5 (1) of Act XXX of 1947 those proceedings cannot be affected by the 
amendment, it having no retrospective operation. 
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Both these contentions, in our opinion, are not well founded. 


As regards the first contention canvassed by the learned Attorney-General 
it seems to us that it cannot stand scrutiny. The class of persons alleged to have 
been dealt with by section 5 (1) of the impugned Act was comprised of those 
unsocial elements in society who during recent years prior to the passing of the 
Act had made substantial profits and had evaded payment of tax on those pro- 
fits and whose cases were referred to the. Investigation Commission before 1st 
September, 1948. Assuming that evasion of tax to a substantial amount could 
form a basis of classification at all for imposing a drastic procedure on that class, 
the inclusion of only such of them whose cases had been referred 
before Ist September, 1948 into a class for being dealt with by the 
drastic procedure, leaving other tax evaders to be dealt with under 
the ordinary law will be a clear discrimination for the reference 
of the case within a particular time has no special or rational nexus with the 
necessity for drasfic procedure. Further it seems that this very class of persons 
is now included within the ambit of the amended section 34 of Act XXXIII of 
1954. The draftsman of this section has apparently attempted to remedy what- 
ever defects in the classification made under section 5 (1) of Act XXX of 1947 
had been pointed out during the discussion in Suraj Mal Mohta’s case! in this 
Court. The preamble of the Act states that the Act is intended to provide for 
assessment or re-assessment of persons who to a substantial extent had evaded. 
poyment of tax during a certain period and for matters connected therewith. 
The language employed here bears close likeness to that employed in section 5 
(1) of the impugned Act. The Act has inserted the fo{lowing sub-section in 
section 34 of the Indian Income-tax Act: 


‘*(1-A) If, in the case of any assessee, the Income-tax efficer has reason to believe— 


(i) that income, profits or gains chargeable to income-tax have escaped assessment for 
any year in respect of which the relevant previous year falls “wholly or’ partly within the period 
beginning on the 1st day of September, 1939, and ending on the 31st day of March, 1946; and 
a et 
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(if) that the income, profits or gain which have so escaped assessment for any agch year 


or years amount or are likely to amount to one lakh of rupees or more; he may, no nd- 
ing that the period of eight years or, as the case may be, four years specified in sub tion 
(1). has expired in respect thereof, serve on the assessee........ a notice containing all or 


any of the requirements which may be included in a notice under sub-section (2) of section 
22, and may proceed to assess or reassess the income, profits or gains of the assessee for all 
or any of the years referred to in clause (1) and thereupon the provisions of this Act...... 
shall, so fur as may be, apply accordingly.......... aA a 


It was argued in Mohta’s case! as well as in these petitions that the classification 
made in section 5 (1) of the impugned Act wae bad because the word ‘‘substan- 
tial’’ used theréin was a word which had no fixed meaning and was an unsatis- 
factory medium for carrying the idea of some ascertainable proportion of the 
whole, and thus the classification being vague and uncertain, did not save the 
enactment from the mischief of Article 14 of the Constitution. This alleged 
defect stands cured in the amended section 34 inasmuch as the legislature has 
‘clearly indicated in the statute what it means when it says that the object of 
the’ Act is to catch persons who to a substantial extent had evaded payment of 
tax, in other words, what was seemingly indefinite within the meaning of the 
word “‘substantial’’ has been made defihite and clear by enacting that no evasion 
below a sum of one lakh is within the meaning of that expression. Again, the 
eléssificaétion of section 5 (1) was criticized on the ground that it did not neces- 
sarily deal with persons who during the period of war had made huge profits and 
evaded payment of tax on them. The amendment made in section 34 has reme- 
died this defect also. The amended section clearly states that the amended sec- 
tion will operate on income made between the 1st Sentember, 1939 and the 31st 
March, 1946 and tax on which has been evaded. It is thus clear that the new sub- 
section inserted in section 34 by the provisions of Act XX XJIT of 1954 is intend- 
ed to deal with the class of persons who were said to have been classified for special 
treatment by section 5 (1) of Act XXX of 1947. The learned Attorney-General 
frankly conceded that to a certain extent the two sections overlapped, but he 
urgéd that the overlapping was not complete and that those remained still ont- 
side it whose cases had already been referred to the Investigation Commission. 
We are unable to uphold this contention in view of the clear language employed 
in the amended Act and this contention is therefore negatived. 


The second contention raised by the learned Attorney-General is, in our 
opinion, concluded by a number of earlier decisions of this Court wherein it has 
been held that when an Act is valid in its entirety before the date of the Con- 
stitution, the part of the proceedings regulated by the special procedure and 
taken during pre-Constitution period cannot be questioned however discrimina- 
tory it may have been, but that if the discriminatory procedure is continued 
after the date of the Constitution, then a person prejudicially affected by it can 
legitimately ask why he is now being differently treated from others similarly 
situate—oide Kesavan Madhava Menon*; Lachmandas Kewalram Ahuja v. State 
of Bombay*®. ‘The same propositions were re-stated by this Court in Syed Qasim 
Razvi v. State of Hyderabad* and in Habeeb Mohammad v. State of Ayderabod®, 
In the cases of these petitioners, as already pointed out, the proceedings taken by 
the Investigation Commission against them under the diserminatory procedure 
of the impugned Act against them have not been completed and are pending and 
that being so, no justification remains for continuing these proceedings against 
them under the procedure of the impugned Act when other persons of their class 
and having the same common characteristics can be dealt with by the Income-tax 
officer under the provisions of the amended Act and the procedure of the ordi- 
nary law of the land. 





1. (1954) S.C.J. 611: (1954) 26 LT.R.1. 3. 1952 S.C.R. 710: ees S.C.J. 339. 
2. 1951 S.C.R. 228: d1951) S.C.J. 182: 4. 1953 S.C.R. 589: (1953) S.C.J. 151. 
(igs) 1 M.L.J. 370, 5. 1953 5,G,R, 661: (1953) §,C.J, 361, 
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or the reasons given above we are of the opmion that assuming the pro- 
visions of section 5 (1) of Act XXX of 1947 could be saved from the mischief of 
Article 14 of the Constitution on the basis of a valid classification, that defence 
is no longer available in support of it after the introduction of the new sub-sec- 
tion in section 34 of the Income-tax Act, which sub-section is intended to deal 
with the same class of persons dealt with by section 5 (1) of the impugned Act. 
The result is that proceedings before the Investigation Commission can no longer 
be continued under the procedure prescribed by the impugned Act. We there- 
fore direct that an appropriate writ be issued against the Commission prohibit- 
fng it from proceeding further with the cases of these petitioners under the pro- 
visions of Act XXX of 1947. In the peculiar circumstances of this case we 
make no order as to costs in these petitions. 


G.R./K.S. — 
SUPREME COURT OF INDIA. 
[Civil Appellate Jurisdiction. ] 


PRESENT :—-MEHRCHAND Manajan, Chief Justice, S. R. Das, Gaunam 
Hasan, N. H. Boaagwatr anp T. L. VENKATARAMA Aryar, Jd. 





Writ Issued. 


Mrs. Bacha F. Quzdar, Bombay .. Appellant* 
v. ag 
Commissioner of Income-tax, Bombay .. Respondent. 


Income-taz Aot (XI of 1922), section 4 (3) (vili)—Scope—Agrioultural income— 
Amount recewed as dwidend by the assesses from Tea compantes—Portion relating 
yi growing tea—lIs not agricultural income pro tanto exempt under sectton 4 (3) (viii) of the 

at. 

Dividend received by the assesses as a shareholder in a Tea company is not agricultural 
income and so not exempt under section 4 (3) (wie) of the Income-tax Act fhough 60 per 
cent of the income of the company is deemed to be agricultural income from growing tea 
under Rule 24 of the Income-tax Rules. In fact and truth dividend is derived from the in- 
vestment made in the shares of the company and the foundation of it rests on the contractual 
relations between the company and the shareholder. Dividend is not derived by the share- 
holder by his direct relationship with the land. Only persons receiving profit from land 
directly is entitled to the exemption. 


On Appeal from the Judgment and Order, dated the 28th dav of March, 1952, 
of the High Court of Judicature at Bombay in Income-tax Reference No. 39 of 
1951, arising out of the Order, dated the 23rd day of Avril, 1951. of the Income- 
tax Appellate Tribunal in Income-tax Appeal No. 5228 of 3950-51. 


Jamshedji Kanga, Senior Advocate, (R. J. Kolah, M. M. Jhavert and 
Rajinder Narain, Advocates, with him) for Appellant. 


M. C. Setalvad, Attorney-General for India, (Œ. N. Joshi, Advocate, with 
him), instructed by R. H. Dhebar for Respondent. 


The Judgment of the Court was delivered by 


Ghulam Hasan, J—This appeal raises an interesting point of law under 
the Indian Income-tax Act. 


The question referred by the Tribunal to the High Court of Judicature at 
Bombay was stated thus: 
‘‘Whether 60% of the dividend amounting to Rs. 2,750 received by the assessee from 


the tro Tea companies is agricultural income and as such exempt under section 4 (3) (vit) 
of the Act’’. Š 


Chagla, C.J. and Tendolkar, J. who heard the reference, answered the question 
fn the negative by two separate but concurring*Judgménts, dated March 28, 
1952. 





"a m o we 
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The facts lie within a narrow compass. The appellant, Mrs. B F. 
' Guzdar, was, in the accounting year, 1949-°50 a shareholder in two Tea @mpa- 
nies, Patrakola Tea Company, Ltd., and Bishnauth Tea Company, Ltd., and re- 
ceived from the aforesaid companies dividends aggregating to Rs. 2,750. The 
two companies carried on business of growing and manufacturing tea. By rule 
24 of the Indian Income-tax Rules, 1922, made in exercise of the powers con- 
ferréd by section 59 of the Indian Income-tax Act, it is provided that ‘‘income 
derived from the sale of tea grown and manufactured by the seller in the tax- 
able territories shall be computed as if it were income derived from business and 
40 per cent. of such income shall be deemed to be income, profits and gains, liable 
to tax”. It is common ground that 40 per cent. of the income of the Tea Com- 
panies was taxed as income from the manufacture and sale of tea and 60 per 
cent. of such income was exempt from tax as agricultural income. According 
to the appellant, the dividend income received by her in respect of the shares held 
by her in the said Tea Companies is to the extent of 60 per cent. agricultural 
income in her hands and therefore pro tanto exempt from tax while the Revenue 
contends that dividend income is not agricultural income and therefore the whole 
of the Income is liable to tax. The Income-tax Officer and, on appeal, the Appel- 
late Assistant Commissioner both concurred in holding the whole of the said 
income to be liable to tax. The Income-tax Appellate Tribunal confirmed the view 
that the dividend income could not be treated as agricultural income in the hands 
of the shareholder and decided in favour of the Revenue, but agreed that its 
order gave rise to a question of law and formulated the same as set out above 
and referred it to the High Court. The High Court upheld the order of the 
Tribunal but granted leave to Appeal to this Court. 


The question, we comprehend, is capable of an easy solution.and can best 
be answered by reference to the material provisions of the Income-Tax <Act. 
Under section 2 (1) ‘agrieultural income’ means: 

‘‘(a) any rent or revenue derived from land which is used for agricultural purposes, 


and is either assessed to land-revenue in the taxable territories or subject to a local rate 
assessed and collected by officers of the Government as such; 


BCU.) ayesh oie Deere A T Boe ae eae eee ee aeb aes 


Sub-section (15) of section 2 defines ‘‘total income’’ as total amount of 
Income, profits and gains, referred to in sub-section (1) of section 4 computed in 
the manner laid down in this Act. Section 3 authorises income-tax to be charged 
upon a person in respect of the total income of the previous year. Section 4 
Jays down that the total income of any previous year of any person to be charged 
must include all income, profits and gains from whatever source derived and 
defines the scope of its application for purposes of tax. Sub-section (3) of the 
Same section enacts certain exemptions upon the chargeability of the income 
and clause (viii) includes agricultural income in the category of exemptions. 
Section 6 mentions the various heads of income, profits and gains, chargable to 
fncome-tax ineluding in that category clause (v) ‘income from other sources’. 
It is common ground that dividend falls under this category. 


In order, however, that dividend may be held to be agricultural income it 
will be incumbent upon the appellant to show that, within the terms of the defi- 
nition, it is rent or revenue derived from land which is used for agricultural pur- 
poses. Mr. Kolah, for the appellant, contends that it is revenue derived from 
land because 60 per cent. of the profits of the company out of which dividends are 
payable are referable to the pursuit of agricultural operations on the part of 
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the company. It is true that the agricultural process renders 60 per cent. of the 
profit exempt from tax in the hands of the company from land which is used for 
agricultural purposes but can it be said that when such company decides to dis- 
tribute its profits to the shareholders and declares the dividends to be allocated 
to them such dividends in the hands of the shareholders also partake of tha 
character of revenue derived from land which is used for agricultural purposes? 
Such a position if accepted would extend the scope of the vital words ‘revenue 
derived from land’ beyond its legitimate limits. Agricultural income as defined 
in the Act is obviously intended to refer to the revenue received by direct as- 
sociation with the land whieh is used for agricultural purposes and not by in- 
directly extending it to cases where that revenue or part thereof changes hands 
either by way of distribution of dividends or otherwise. In fact and truth divi- 
dend is derived from the investment made in the shares of the company and the 
foundation of it rests on the contractual relations between the company and the 
shareholder. Dividend is not derived by a shareholder by his direct relationship 
with the land. There can be no doubt that the initial source which has produc- 
ed the revenue is land used for agricultural purposes but to give to the words 
‘revenue derived from land’ the unrestricted meaning, apart from its direct 
association or relation with the land, would be quite unwarranted. For example, 
the proposition that a creditor advancing money on interest to an agriculturist 
and receiving interest out of the produce of the lands in the hands of the agri- 
culturist can claim exemption of tax upon the ground that it is agricultural 
income within the meaning of section 4, sub-section (8) (viii) is hardly statable. 
The policy of the Act as gathered from the various sub-ciauses of section 2 (1) 
appears to be to exempt agricultural income from the purview of Income-tax 
Act. The object appears to be not to subject to tax elther the actual tiller of the 
soil or any other person getting land cultivated by others for deriving benefit 
therefrom, but to say that the benefit intended to be conferred upon this class 


of persons should extend to those into whosoever hands that revenue falls, ~ 


however remote the receiver of such revenue may be is hardly warranted. 


It was argued by Mr. Kolah on the strength of an observation made by 
Lord Anderson in the Commissioners of Inland Revenue v. Forrest}, that an in- 
vestor buys in the first place a share of the assets of the industrial concern pro- 
portionate to the number of shares he has purchased and aiso buys the right to 
participate in any profits which the company may make in the future. That a 
shareholder acquires a right to participate in the profits of the company may be 
readily conceded but it is not possible to accept the contention that the share- 
holder acquires any interest in the assets of the company. The use of the word 
‘assets’ in the passage quoted above cannot be exploited to warrant the infer- 
ence that a shareholder, on investing money in the purchase of shares, becomes 
entitled to the assets of the company and has any share in the property of the 
company. <A shareholder has got no interest in the property of the company 
though he has undoubtedly a right to participate in the profits if and when the 
company decides to divide them. The interest of a shareholder vis-a-vis the 
company was explained in the Sholapur Mills Case?. That judgment negatives 
the position taken up on behalf of the appellant that a shareholder has got a 
right in the property of the company. It is true that the shareholders of the’ 
company have the sole determining voice in administering the affairs of the com- 
pany and are entitled, as provided by the Articles of Association, to declare that. 
dividends should be distributed out of the profits of the company to the share- 
holders but the interest of the shareholder either individually or collectively does 
not amount to more than a right to participate in the profits of the. company. 
Thé company is a juristic person and is distinct from the sltareholders. ft is the 
company which owns the property and not the shareholders. The dividend is 





1. (1924) 8 Tax Cases, 704 at 710. 2. (1951) S.C.: ag: 1950 S.C.R. 869 at go4 (S..C). 
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of dividend is given as dividendum, the total divisible sum but in its ordinary 
sense it means the sum paid and received as the quotient forming the share of 
the divisible sum payable to the recipient. This statement does not justify the 
contention that shareholders are owners of a divisible sum or that they are 
owners of the property of the company. The proper approach to the solution 
of the question is to concentrate on the plain words of the definition of agricul- 
tural income which connects in no uncertain language revenue with the land 
from which it directly springs and a stray observation in a case which has no 
bearing upon the present question does not advance the solution of the ques- 
tion. There is nothing in the Indian law to warrant the assumption that a 
shareholder who buys shares buys any interest in the property of the company 
which is a juristic person entirely distinct from the shareholders. The true 
position of a shareholder is that on buying shares an investor becomes entitled to 
participate in the profits of the company in which he holds the shares if and 
when the company declares, subject to the Articles of Association, that the pro- 
fits or any portion thereof should be distributed by way of dividends among the 
shareholders. He has undoubtedly a further right to participate in the assets of 
the company which would be left over after windiny up but not in the assets as a 
whole as Lord Anderson puts it. 


The High Court expressed the view that until a dividend is declared there 
fis no right in a shareholder to participate in the profits and according to them 
the declaration of dividend by the company is the effective source of the divi- 
dend which is subject to tax. This statement of the law we are unable to accept. 
Indeed the learned Attorney-Genera] conceded that he was not prepared to sub- 
scribe to that proposition. The declaration of dividend is certainly not the 
source of the profit. The right to participation in the profits exists indepen- 
dently of any declaration by the company with the only difterence that the enjoy- 
ment of profits is postponed until dividends are declared. 


‘It was argued that the position of shareholders in a company is analogous 
to that of partners inter se. This analogy is wholly inaccurate. Partnership is 
merely an association of persons for carrying on the business of partnership and 
in law the firm name is a compendious method of describing the partners. Such 
is, however, not the case of a company which stands as a separate juristic en- 
tity distinct from the shareholders. In Halsbury’s Laws of England, Vol. 6 
(8rd Ed.), page 234, the law regarding the attributes of shares is thus stated: 

‘CA share is a right to a specified amount of the share capital of a company carrying 
with it certain rights and liabilities while the company is a going concern and in its 
winding up. The shares or other interest of any member in a company are personal estate 
transferable in the manner provided by its articles, and are not of the nature of real estate’’. 


In Borland’s Trustee v. Steel Brothers & Co. Lid. Farwell, J. held that 


It was suggested that the dividend arises out of the profits accruing from land and 
is impressed with the same character as the profits and that it does not change its 
character merely because of the incident that it reaches the hands of the share- 
holder. This argument rins counter to the definition of agricultural income 
which emphasizes the necessity of the recipient of income having a direct and 
an immediate rather than an indirect and remote relation with land. To accept 





-° a. L.R. (1gor) 1 Ch. 279. 
“a 


1} / MRS, GUZDAR'¥. C. I. T., BOMBAY (Ghulam Hasan, Fà. $I 


this argument will be tantamount to saying that the creditor recovering interest, 
on mogey debt due from the agriculturist who pays out of the produce of the lund 
is equally entitled to the exemption. In fairness to Mr. Kolah it must, how- 
ever, be stated that the contention was not so broadly put but there is no reason 


why one should stop at a particular stage and not pursue the analogy to its logi- 
cal limits. 


English decisions resting upon the peculiarities of the English Income-Tax 
Law can hardly be a safe guide in determining upon the language of the Indian 
Income-Tax Act the true meaning of the word ‘agricultural income’. <A few 
eases of the Privy Council decided with reference to the provisions of the Indian 
Income-tax Act, however, deserve notice. The first case, viz., Commisstoner of 
Income-Tazx, Bihar and Orissa v. Raja Bahadur Kamakshya Narayan Singh 
and others dealt with the question whether interest on arrears of rent payable in 
respect of land used for agricultural purposes is agricultural income and there- 
fore exempt from income-tax. It was held that it was neither rent nor revenue 
derived from land within the meaning of section 2 (1) of the Income-Tax Act. 
Lord Uthwatt who delivered the judgment of the Privy Council used the follow- 
ing piquant language in coming to that conclusion: 


‘‘The word ‘derived’ is not a term of art, Its use in the definition indeed demands an 
enquiry into geneology of the product. But the enquiry should stop as soon as the effective 
source is discovered. Im the geneological tree of the interest land indeed appears ın the 
second degree, but the immediate and effective source is rent, which has suffered the accident 
of non-payment. And rent is not land within the meaning of the definition’’. 


The second case, viz., Premier Construction Co. Lid. v. Commissioner of In- 
come-Tax, Bombay Cty’ dealt with the nature of the commission of a managing 
agent of the company a part of whose income was agricultural income. The 
assessee claimed exemption from tax on the ground that his remuneration at 10% 
of the profits was calculated with reference to the income of the company part 
of which was agricultural income. It was held that the ussessee received no- 
agricultural income as defined by the Act but that he received a remuneration 
under a contract for personal service calculated on the amount of profits earned 
by the employer, payable not in specie out of any item of such profits, but out 
of any moneys of the employer available for the purpose, and that the remunera- 
tion therefore was not agricultural income and was not exempt from tax. Sir. 
John Beaumont, in the above case observed: 


‘Tn their Lordships’ view the principle to be derived from a consideration of the terms 
of Income-Tax Act and the authorities referred to is that where an assessee receives income, 
not itself of a character to fall within the definition of agricultural income contained in the 
Act, such income does not assume the character of agricultural income by reason of the 
source from which it is derived, or the method by which it is calculated’’. 


In the third case, viz., Maharajkumar Gopal Saran Narain Singh v. Commissioner 
of Income-taz, Bihar and Orissa, 8 an annual payment for life to the assessee was 
not held to be agricultural income and therefore not exempt from tax where the. 
annuity arose out of a transfer made by the assessee of a portion of his estate 
for discharging his debts and for obtaining án adequate income for his life it be- 
ing held that it was not rent or revenue derived from land but money paid under 
a contract imposing personal liability on the covenantor the discharge of which 
was secured by a charge on land. But reliance was placed upon another judg- 
ment of the Privy Council in the same volume at page 305 in Commissioner of 
Income-taz, Bihar and Orissa v. Sir Kameshwar Singh.* That was a case of a 
usufructuary mortgagee the profits received by whom were exempt from income-' 
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tax on the ground that they were agricultural income in his hands. Lorg Mac- 
millan, after referring to certain sections of the Act, observed that ‘‘the reSplt of 
those sections is to exclude agricultural income altogether from the scope df the 
Act howsoever or by whomsoever it may be received’’. These observations must 
be held-to- be confined-to the facts of that particular case which was a case of 
usufructuary mortgagee who had received profits directly from the land. The 
obvious implication of the words used by Lord Macmillan was that whosoever 
receives profit from the land directly is entitled to the exemption. 


Reference was also made to some English decisions but they have no bearing 
upon the present case as they were founded on the English: Income-tax Law and 
the provisions of the particular statute. 


The learned Attorney-General also contended that the conclusion that divi- 
dend is not agricultural income also follows from the provisions of section 16, 
sub-section (2) and the proviso to the Act. According to him, this section com- 
pels the assessee to show in his return the whole dividend including the portion 
which is excluded on the ground of agricultural income. We do not consider it 
necessary to express any Opinion upon this contention as our conclusion reached 
as a result of the foregoing discussion is sufficient to dispose of the appeal. We 
accordingly dismiss the appeal with costs. 


G.R./K.S. Appeal dismissed. 
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SUPREME COURT OF INDIA. 
[Criminal Appellate Jurisdiction.] 


PRESENT : “MEHRCGHAND Manajan, Cuer Justice, B. K. MUKHERJEA, 
S. R. Das, Vivian Bose AND GHULAM Hassan, JJ. 


Behram Khurshid Pesikaka .. Appellani* 
U. 
The State of Bombay .. Respondent. 


Bombay Prohibstion Act (XXV of 1949), section 13 (b)—Declaration as ultra vires by Supreme Court 
in State of Bombay v. Balsara, (1951) 2 M.L.J. 141: OE 5.G.J. 478: 1951 S.C.R. 682—Effect— 
Prosecution under section 66 (b) of the Act for contravention of section 13—Onus. 


Per majority of the Constitution Bench (Das, J., dissenting). 


The effect of the declaration in Balsara’s case, (1951) 2 M L.J. 141: (1951) S.C.J. 478: 1951 
S.C.R. 682 that clause (b) of section 13 of the Bombay Prohibition Act is void under Article 1g (1) 
of the Constitution in so far as it affects the consumption or use of liquid medicinal or 
toilet preparations containing alcohol, is to render part of section 13 (b) of the 
Bombay Prohibition Act inoperative, ineffective and ineffectual and thus un- 
enforceable. The partof the section whch has been declared void has no legal force so 
far as citizens are concerned and it cannot be recogni as valid law for determining the rights of 
citizens. In other words, the ambit of the section stands narrowed down so far as its enforceability against 
citizens is concerned and no notice can be taken of the part of the section struck down in a prosecu- 
tion for contravention of the provisions of thatsection with the consequence that in prosecutions against 
a citizen of India under section 13 (b) the offence of contravention of that section can only be proved 
if it is established that the accused have used or consumed liquor or an intoxicant which is prohibited 
by that part of the section which has been declared valid and enforceable and without reference to 
its enforceable part. No notice at all should be taken of that other part as it has no relevance in such 
an enquiry, having no legal effect. In a criminal case unless the prosecution proves a contravention 
of a provision that is legally enforceable and valid, it cannot succeed. No onus is cast on the accused 
to prove that his case falls under that part of the section which has been held unenforceable. It is 
the duty of the prosecution to prove that the alcohol of which the accused was smelling was such that 
it came within,the category of prohibited alcohols and the onus was not discharged or shifted by merely 
proying a smell of alcoho]. The qnus thus cast on the prosecution may be light or heavy according to 
the circumstances of each case. e intensity’of the smell itself may be such that it may negative 
its being of a permissible varjety. ert evidence may E that consumption in small doses of medi- 
cinal or other preparations permitted tannot produce the smell or a state of body or mind amounting 
to drunkenness. ‘The question is one of fact to be decided according to the circumstances of each 
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case. is open to the accused to prove in defence that what he consumed was not prohibited alcohol, 
but failgre of the defence to prove it cannot lead to his conviction unless it is established to the satisfac- 
tion offthe Judge by the prosecution that the case comes within the enforceable part of section 13 (b) 
contravention of which alone is made an offence under the provisions of section 66 of the Bombay Prohi- 
bition Act. 

Per Das, 7.—The declaration in Balsara’s case, (1951) 2 M.L.J. 141: (1951) S.C.J. 478: 1951 
S.G.R. 682, gives a citizen who has consumed or used liquid medicinal or toilet preparations contain- 
ing alcohol a defence to a charge under section 66 (b) read with section 13 4 of the Bombay Prohi- 
bitioa Act but it is for the accused person to prove the facts on which that declaration of law is found- 
ed. The declaration does not operate as an amendment of the section or as having grafted an excep- 
tion or proviso to section 13 (B).. 

On order of reference under Article 145 (3) of the Constitution of India, dated 
26th April, 1954, in the Appeal by Special Leave granted by the Supreme Court of 
India, by its Order, dated the 2nd March, 1953, from the Judgment and Order, 
dated the 5th February, 1953, of the High Court of Judicature at Bombay in Criminal 
Appeal No. 1149 of 1952, arising out of the Judgment and Order, dated the 22nd 
April, 1952, of the Court of the Presidency Magistrate, 19th Court, Bombay, in 
Case No. 933/P of 1951. 


B. M. Mistry and J. B. Dadachanji, Advocates with R. D. Chadha (permitted 
to appear in this appeal under Order 4, rule 10, Supreme Court Rules, 1950), for 
Appellant. 


M.C. Setalvad, Attorney-General for India (Porus A. Mehta, Advocate, with him) 
for Respondent. 


The appeal was first heard by the Bench consisting of Bhagwati, Jagannatha- 
das and Venkatarama Ayyar, JJ. 


The Court delivered the following Judgmentsft :— 


Bhagwat, 7.—This is an appeal by special leave from a judgment of the High 
Court of Judicature at Bombay reversing the order of A E O gaued in favour 
of the Appellant by the Court of the Presidency Magistrate, 19th Court, Bombay, 
and convicting him of an offence under section 66 (b) of the Bombay Prohibition 
Act, r949 and sentencing him to one month’s rigorous imprisonment and a fine of 
Rs. 500. 


The Appellant who was the Officiating Regional Transport Officer, Bombay 
Region, was on the, 29th May, 1951, at about 9-30 P.M., proceeding in his jeep car 
towards the Colaba Bus Stand when he knocked down three persons, Mrs. Savitribai 
Motwani, her husband and Miss Parvatibai Abhichandani. The police arrested 
the Appellant and took him to the police station. From the police station he was 
taken to St. George’s Hospital in order to be examined by the doctor for alleged 
consumption of liquor. The doctor found his breath smelling of alcohol. He how- 
ever found that the conjunctiva were congested, the pupils were semi-dilated and 
reacting to light. The speech was coherent and he could behave himself and walk 
along a straight line. The doctor was therefore of opinion that he did not seem to 


be under the influence of alcohol though he had taken alcohol in some form or the 
other.” 


The Appellant was put up before the Presidency Magistrate for his trial under 
two offences, one under section 338 of the Indian Penal Code on three counts for 
causing grievous hurt to the three injured persons by doing a rash and negligent 
‘act, t.2., driving his motor car in a rash and negligent manner and the other under 
section 66 (b) of the Bombay Prohibition Act. The Appellant cross-examined 
the doctor and suggested that he had taken a medicinal preparation B. G. Phos 
and also stated in answer to the Magistrate on the goth December, 1951, that he had 
not consumed any liquor but had taken medical preparation containing a small 
percentage of alcohol. He also filed a written statement on the 13th March, 1952, 
setting out in detail the whole history of his case. e stated there that owing to 
his ill-health he had been recommended to take tonics, specially those containing 
a aa a 
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vitamin-B complex and phosphates and had regularly taken tonics, such am- 
pole’s Phospho-Lecitin, B. G. Phos, and Huxley’s Nerve Vigour. He furtherytated 
that on the night in question he had at about g or 9-15 P.M., after dinner taken a 
dose of B. G. Phos and was proceeding in his jeep car for a drive via Cuffee Parade 
and Marine Drive when the accident took place. He produced his:driving licence 
and registration certificate and a copy of the agenda of the Regional Transport 
Authority’s meeting to be held next day and a carton of B. G. Phos on which it was 
stated that it contained 17 per cent. alcohol according to its formula. 


The learned Presidency Magistrate acquitted the Appellant of both these offences. 
In regard to the offence under section 66 (6) of the Bombay Prohibition Act he 
observed that the evidence did not go to show conclusively that the Appellant had 
consumed alcohol without a permit, that there were certain medicinal preparations 
which were allowed to be used by law and there was no satisfactory evidence to show 
that the Appellant had not consumed those tonics but only liquor for which he ought 
to have a permit. 


The Respondent, the State of Bombay, took two appeals before the High Court 
against each of these two cases. ‘The High Court confirmed the acquittal in regard 
to the charge under section 338 of the Indian Penal Code but reversed the order 
acquitting him of the charge under section 66 (b) of the Bombay Prohibition Act. 
The High Court followed a decision of its own Division Bench in Rangrao Bala Mane 
v. State! where it had been held that— | 

«c Once it is proved by the prosecution that a person has drunk or consumed liquor without a 
permit, it is for that person to show that the liquor drunk by him was not prohibited liquor, but 
was alcohol or liquor which he is permitted by law to take, ¢.g., medicated alcohol. The prosecution 
is not to discharge the burden of the accused, and if in answer to a charge of drinking liquor without 
a permit the accused suggests that the liquor which was drunk by him was not liquor in a prohibited 
form or was alcohol in a medicated form, he must show it.” 


The High Court observed that the Magistrate had misdirected himself on a 
point of law and it was therefore open to it to examine the evidence and come to 
its own conclusion whether the Appellant had shown that he had taken B. G. Phos 
that night after dinner and that the alcoholic smell which was still found in his mouth 
as late as 11-30 P.M., when he was examined by the doctor was the smell of the al- 
coholic contents of B. G. Phos. It came to the conclusion that the Appellant has 
failed to prove the existence of circumstances from which the Court could come to 
the conclusion that the liquor which was consumed by the Appellant was not pro- 
hibited liquor but liquor which was excepted. by the Bombay Prohibition Act from 
its operation and set aside the orden of acquittal passed by the learned Presidency 
Magistrate in his favour convicting him of the offence and sentencing him as above. 


It was contended on behalf of the Appellant before us that the Bombay Prohi- 
bition Act, 1949, was impugned after the advent of the Constitution and this Court 
by its decision in The State of Bombay and another v. F. N. Balsara*, inter alia declared 
the provisions of clause (b) of section 13 to be invalid so far as it affects the consump- 
tion or use of liquid medicinal and toilet preparations containing alcohol, that the 
effect of that deamon was to lift the consumption or use of liquid medicinal and 
toilet preparations containing alcohol from the prohibition enacted in section 13 (b) 
and that section 66 (b) was inoperative and unenforceable so far as such medicinal 
and toilet preparations Sue al aaa were concerned. It was therefore in- 
cumbent on the prosecution, if a charge under section 66 (b) was framed against 
an accused to prove that the accused had consumed or used an intoxicant in contra- 
vention of the provisions of the Act, which provision so far as section 13 (b) was 
concerned was to be read as prohibiting the consumption or use of liquor, t.e., 
spirits of wine, methylated spirits, wine, beer, toddy and all non-medicinal and non- 
toilet liquid preparations consisting of or containing alcohol, which were the only 
categories of validly prohibited liquor. , On this interpretation of the effect of the 
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judgnfent in Balsara’s case}, there was no question whatever of the applicability of 
sectign 105 or of section 106 of the Evidence Act as was sought to be done by the 
High Court. It was further urged that even if an onus was cast on the accused to 
prove that he had consumed a liquid medicinal or toilet preparation containing 
alcohol that onus was lighter in burden than the onus on the prosecution and the 
moment the accused indicated his defence the onus again shifted on the prosecu- 
tion to negative such defence. 


It was urged on the other hand on behalf of the Respondent that the effect of 
the declaration in Balsara’s case, was to graft an exception or a proviso to section 13 
(b) and that the onus and the burden of proving the existence of circumstances 
bringing his case within the exception or proviso lay on the accused and the Court 
was to presume the absence of such circumstances. (vide section 105 of the Evi- 
dence Act). It was further urged that the prosecution could not possibly prove 
that no form of. liquid medicinal or toilet preparation containing alcohol was 
taken by the accused, that the fact of the consumption of such medicinal or toilet 
preparation containing alcohol was especially within the knowledge of the accused 
and that therefore the burden of proving such fact was upon him, and that once 
the prosecution had discharged the onus which lay upon it to prove that the accused 
had consumed liquor it would be for the accused to show that the liquor which was 
taken by him was a liquid medicinal or toilet preparation containing alcohol. (Vide 
section 106 of the Evidence Act). 


The relevant provisions of the Bombay Prohibition Act, 1949, may be here set 
out. The Act was passed inter alia to amend and consolidate the law relating to 
the promotion and enforcement of and carrying into effect the policy of Prohibition 
in the Province of Bombay. Section 2 (22) defined an “ intoxicant ” to mean any 
NG UOT AAEE EE section 2 (24) defined “ liquor ” to include (a) spirits of wine, 
methylated spirits, wine, beer, toddy and all liquids consisting of or containing 
alcohol. Chapter III enacted the prohibitions, and section 13 (b) provided :—No 
person shall...... ae (b) consume or use liquor.......... section 66 (b) is 
the penal section and provided :— : 


“ Whoever in contravention of the provisions of this Act, or of any rule, regulation or order made, 
or of any licence, permit, pass or authorisation issued, thereunder......-.....-- (b) consumes, uses, 
possesses or transports any intoxicant or hemp.......+-++++- shall, on conviction, be punished ’’. 


It may be noted that the Act as it stood before the amendment by Bombay Act 
XXVI of 1952 which came into operation on the 22nd October, 1952, enacted in 
section 103 the only presumption as to the commission of offences in certain cases 
which cases had nothing to do with the question before us. 


This Court in Balsara’s case!, held that the definition of liquor contained in 
section 2 (24) was not ultra vires inasmuch. as the word liquor as understood in India 
at the time of the Government of India Act, 1935, covered not only those alcoholic 
liquids which are generally used as beverages and produce intoxication but also all 
liquids containing alcohol. It however considered the restrictions imposed by 
sections 12 and 13 of the Act on the possession, sale, use and consumption of liquor 
not reasonable restrictions on the fundamental right gruaranteed by Article 1g (1) 
(b) of the Constitution to “ acquire, hold and dispose of property »? so far as medi- 
cinal and toilet preparations containing alochol were concerned and declared 
the said sections invalid so far as they prohibited the possession, sale, use and consump- 
tion of these articles. The sections were however not wholly declared void on this 
ground as the earlier categories mentioned in the definition of liquor, vig., spirits 
of wine, methylated spirits, wine, beer and toddy were distinctly separable items 
which were easily severable from the last category, viz., all liquids containing alcohol 
and the restrictions on the possession, sale, use and constfmption of these earlier 
categories were not unreasonable restrictions. It therefore declared section 13 (b) 
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invalid to the extent of the inconsistency, i.e., so far as it affected the consutpption 
or“use of liquid medicinal and toilet preparations containing alcohol. 


The question that falls to be determined is what was the effect of this declara- 
tion. 

The effect of the declaration of a Statute as unconstitutional has been thus set 
out by Cooley on “Constitutional Limitations”, Volume I, page 382 :— 

“ Where a Statute is adjudged to be unconstitutional, it is as if it had never been. Rights cannot 
be built up under it ; contracts which depend upon it for their consideration are void ; it constitutes 
a protection to no one who has acted under it and no one canbe punished for having refused 
obedience to it before the decision was made. And what is true of an Act void in toto is true also as to any. 


part of a1 Ast witch is found to be unconstitutional and which consequently has to be regarded as having never at any’ 
time been possessed of any legal force...... 


See also the dictum of Field, J., in Norton v. Shelby County :— 


“ An unconstitutional Act is not law, it confers no rights, it imposes no duties, it affords no protec- 
tion, it creates no office ; it is, inlegal contemplation, as inoperative as though ithad never been 
passed.” 

To the same effect are the passages from Rottschaefer on “ Constitutional Law”, 
at page 34: 

“The legal status of a legislative provision insofar asits application involves violation of 

constitutional provisions, must however be determined in the light of the theory on which Courts ignore 


i asfawin the decision of cases in which its application produces unconstitutional results. That 
theory implies that the legislative provision never had legal force as applied to cases within that class.” 
Willoughby on “Constitution of the United States”, Second edition, Volume I, 
page 10 :— 
“ The Court does not annul or repeal the statute if it finds it in conflict with the Constitution. 
It simply refuses to recognise it, and determines the rights of the parties just as ifsuch statute had no 
application. The Court may give its reasons for ignoring or disregarding the statute, but the decision 
ects the parties only, and there is no j ent against thestatute. The opinion or reasons of the 
Court may operate as a precedent for the determination of other similar cases, but it does not strike 
the statute from the statute book : it does not repeal...... the statute. The parties to that suit are 
concluded by the judgment, but no one else is bound. A new litigant may bring a new suit, 
based on the very same statute, and the former decision can be Ì$elied on only as a precedent...... z: 


“Tt simply refuses to recognise it and determines the rights of the parties just as if such statute 
had no application............ 


And Willis on “Constitutional Law”, at page 89 :— 


“A judicial declaration of the unconstitutionality of a statute neither annuls nor repeals the 

statute but has the effect of ignoring or disregarding it so far as the determination of the rights of 

rivate parties is concerned. The Courts generally say that the effect of an unconstitutional statute 
is nothing. It is as though it had never been passed........ oe 


The declaration was a judicial pronouncement and even though under Article 
141 of the Constitution the law declared by this Court is binding on all the Courts 
within the territory of India and is to be the law of the land the effect of that declara- 
tion was not to enact a statutory provision or to alter or amend section 13 (b) of the- 
Act. No exception or proviso was also grafted in terms on section 13 (b). The only 
effect of the declaration was that the prohibition enacted in section 13 (5) was to 
be enforceable in regard to the consumption or use of validly prohibited liquor, 
t.e., spirits of wine, methylated spirits, wine, beer, toddy and all non-medicinal and 
non-toilet liquid preparations consisting of or containing alcohol. The prohibition 
which was enacted in section 13 (6) against the consumption or use of liquor could 
in the light of the declaration made by this Court only refer to the consumption or 
use of validly prohibited liquor, i.¢., spirits of wine, methylated spirits, wine, beer, 
toddy and all non-medicinal and non-toilet liquid preparations consisting of or con- 
taining alcohol, and that was the only prohibition which could be enforced under the 
section 13 (b) and the penal section 66 (b). The consumption or use of liquid medi- 
cinal or toilet preparations corftaining alcohol could not be validly prohibited and 
any person consuming or using such medicinal or toilet preparations containing 
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alcohfl could not be hauled up for having contravened the provisions of the Act. 
No fence could be committed by the consumption of liquid medicinal or toilet 
de ee containing alcohol and the provision enacted in section 13 (b) readin the 
ight of the definitions of “‘intoxicant” and “liquor” contained in sections 2 (22) and 2 
(24) of the Act in so far as it prohibited the consumption or use of liquor including 
liquid medicinal or toilet preparations containing alcohol was rendered inoperative 
and unenforceable by the declaration to the extent of the inconsistency and liquid 
medicinal or toilet preparations containing alcohol were lifted out of the cate- 
gory of validly prohibited liquor. Whatever may be the implications or the conse- 
quences of the unconstitutionality of section 13 (b) to the extent of the inconsistency 
in other respects here was the State enforcing the penal provisions of section 66 (b) 
and encroaching upon the liberties of the subject. Penal ‘statutes should be strictly 
construed and the State could only penalise the consumption or use of validly prohibited liquor 
which only could constitute an offence under section 66 (b). ‘The consumption or use of 
any intoxicant meaning any liquor in contravention of the provisions of this Act 
was to be punished and unless and until the prosecution proved that the accused 
had consumed or used liquor in contravention of the enforceable provisions of the 
Act the accused could not be held.guilty and punished under section 66 (b). The 
accused could be held guilty only if he had contravened the enforceable provisions 
of the Act and for the purpose of the present enquiry the only provision of the Act 
which he could be charged with having contravened was section 13 (b), the prohibi- 
tion contained in which was by reason of the declaration made ‘* this Court en- 
forceable only in regard to the consumption or use of validly prohibited liquor, 
i.e., spirits of wine, methylated spirits, wine, beer, toddy and all non-medicinal and 
non-toilet liquid preparations consisting of or containing alcohol. 
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It was strenuously urged before us on behalf of the Respondent that the Dec- 
laration in effect though not in terms, enacted an exception or proviso to section 13 
(b) and that therefore the onus lay upon the Appellant to prove the existence of cir- 
cumstances bringing his case within the exception or proviso. (Vide section 105 of 
the Evidence Act.) It cannot be disputed that no exception or proviso was in terms 
enacted by this Declaration. It had the effect of rendering the prohibition of con- 
sumption or use of liquid medicinal and toilet preparations containing alcohol as 
having never at any time been possessed of any legal force and so not to be 
enforceable wherever any accused person was charged with having contravened the 
provisions of section 13 (b) of the Act. ‘The effect of the Declaration on the provi- 
sions of section 13 (b) could be worked out in any of the following modes : 


No person shall consume or use spirits of wine, methylated spirits, wine, beer, 
toddy and all liquids consisting of or containing alcohol as are not or which are not or 
other than or save or except or provided they are not or but shall not include liquid medicinal 
or toilet preparations containing alcohol or all non-medicinal and non-totlet liquid pre- 
parations consisting of or containing alcohol. 


When these several interpretations were possible in regard to the effect of the 
Declaration on the provisions of section 13 (b), where would be the justification 
for interpreting the effect of the Declaration to be that of grafting an exception or 
provigo on section 13 (b) so as to attract the operation of the provisions oF section 
105 of the Evidence Act ? - It is clear that where several interpretations are possible, 
the Court should adopt an interpretation favourable to the accused, rather than 
one which casts an extra or special burden upon him, which if at all should be 
done by clear and unequivocal provision in that behalf rather than in this indirect 
manner. (See also Ranakasabat Pillai, In ret). It would be more in consonance 
with the principles of criminal jurisprudence to interpret the effect of this Declara- 
tion to be that the prohibition enacted in section 13 (b) where it came to be enforced 
against any accused person after the Declaration should be enforceable as regards 
the consumption or use of validly prohibited liquor, t.e., spirits of wine, methylated 
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spirits, wine, beer, toddy and all non-medicinal and non-toilet liquid prepafations 
consisting of or containing alcohol, as above stated. 


If this is the effect of the Declaration made by this Court there is no room for 
holding that the only duty of the prosecution was to prove that the accused had 
taken liquor in some form or the other and that the burden lay on the accused to 
prove that he had taken a liquid medicinal or toilet preparation containing alcohol. 
When an accused person is charged with having committed an offence it is for 
the prosecution to prove all the ingredients of the offence with which he has been 
charged and the ingredients of the offence under section 13 (b) as stated above were 
that he had consumed or used liquor validly prohibited, i.e., spirits of wine, methy- 
lated spirits, wine, beer, toddy and all non-medicinal and non-toilet liquid prepara- 
tions consisting of or containing alcohol. There was no presumption enacted in 
the Act as it stood which would throw the burden of proof on the accused to show 
that he had consumed or used liquid medicinal or toilet preparation containing al- 
cohol. ‘There was no exception or proviso enacted either in terms or in effect in 
section 13 (b) which attracted the operation of section 105 of the Evidence Act and 
cast upon the accused the burden of proving the existence of circumstances bringing 
his case within such exception or proviso. The mere circumstance that the fact 
in regard to his consumption or use of liquid medicinal or toilet preparation contain- 
ing alcohol was specially within the knowledge of the accused also could not shift 
the burden of proving the ingredients of the offence from the prosecution to the ac- 
cused, because it is a cardinal principle of criminal jurisprudence as administered 
in this country that it is for the prosecution and prosecution alone to prove all the 
ingredients of the offence with which the accused has been charged. The accused 
is not bound to open his lips or to enter upon his defence unless and until the prosecu- 
tion has discharged the burden which lies upon it and satisfactorily proved the guilt 
of the accused. Section 106 of the Evidence Act cannot be construed to mean that 
the accused has by reason of the circumstance that the facts are especially within 
his own knowledge to prove that he has not committed the offence. (See Atia 
Galle v. The King! also Kanakasabat Pillai, In re*). It is for the prosecution to 
prove that he has committed the offence and that burden is not in any manner 
whatsover displaced by section 106 of the Evidence Act. 


The High Court in arriving at its decision in Rangrao Bala Mane’s case®, above 
referred to was impressed with the circumstance that the prosecution could not 
possibly prove that no form of medicated alcohol was taken by the accused, that 
there were evidently numerous forms of medicated alcohol and that it was impos- 
sible for the prosecution on the very face of things to exclude all those forms. ‘The 
difficulty was illustrated by the High Court in the manner following :— 

“For instance, if the prosecution were to lead evidence to show that the accused had not taken 
medicated alcohol in the form of B. G. Phos, the accused would contend that he had taken it in 
some other form. If the prosecution were to lead evidence that the accused had not taken it in the 
form of Winedex, the accused would say that he had taken it in the form of Waterbury’s Compound 


or Hall’s Wine. These are only two instances to show how it is impossible for the prosecution to 
exclude all form of medicated alcohol.” 


It therefore came to the conclusion that once the prosecution had discharged the 
onus which was upon it to prove that the accused person had consumed liquor, 
it would be for the accused to show that the liquor which was taken by him was€iquor 
in the form of medicated alcohol, in other words, not prohibited liquor. The diff 
culty thus envisaged by the High Courts was, in my opinion, imaginary. Where 
an accused person is suspected of having committed the prohibition offence, it would 
be for the police to investigate the offence and while investigating the offence, it 
would be for the police to find out whether the accused has consumed liquor which 
falls within the enforceable’ prohibition enacted in section 13 (b). As there are a 
number of preparations,which come within the category of liquid medicinal and toilet 
preparations consisting of or containing alcohol, there are a number of preparations 
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whic come within the category of non-medicinal or non-toilet liquid preparations 
consisting of or containing alcohol and it would be really for the police investigating 
the Alleged offence to find out which out of the latter category of preparations the 
accused had consumed and bring him to book for the same. The circumstance that 
the accused person was smelling of alcohol and that he had consumed liquor 
in some form or the other would not be an unequivocal circumstance pointing to 
the guilt of the accused. The smell of alcohol could as well be the result of his 
having consumed medicinal or toilet preparations consisting of or containing al- 
cohol as his having consumed validly prohibited liquor, i.e., spirits of wine, methy- 
lated spirits, wine, beer, toddy and all non-medicinal and non-toilet liquid prepara- 
tions consisting of or containing alcohol. To hold the accused guilty under these 
circumstances would be to convict him merely because he was smelling of alcohol 
and depriving him of the benefit of doubt which an accused person is always entitled 
to in the event of the facts and circumstances being consistent either with his guilt 
or his innocence. To adopt the reasoning which appealed to the High Court would 
further be tantamount to laying down that once an accused person was shown to 
have consumed liquor in some form or the other the presumption was that he had 
consumed validly prohibited liquor and the onus would be upon him to rebut that 
presumption by showing that he had consumed medicinal or toilet preparation con- 
taining alcohol. 


The difficulty in the way of the prosecution proving its case need not deflect 
the Court from arriving at a correct conclusion. If these difficulties are genuinely 
felt it would be for the Legislature to step in and amend the law. It would not be 
the function of the Court to read something in the provisions of the law which is 
not there or to find out a way of obviating the difficulties in enforcing the law how- 
soever meritorious the intentions of the Legislature might be. If these difficulties 
were felt in the matter of enforcing the policy of prohibition by the State of Bombay 
the only remedy was to effect the necessary amendments when the Bombay Act 
XXVI of 1952 was enacted on the 22nd October, 1952, after this Court made the 
declaration in Balasara’s caset. 


In my opinion it was not enough for the prosecution in the present case merely 
to prove that the Appellant had taken alcohol in some form or the other. The 
prosecution ought to have proved that the Appellant had in contravention of the 
provisions of the Act consumed an intoxicant meaning any liquor which having 
regard to the declaration made by this Court could only be validly prohibited liquor, 
i.e., spirits of wine, methylated spirits, wine, beer, toddy and all non-medicinal and 
non-toilet liquid preparations consisting of or containing alcohol. The evidence of 
the doctor only went to show that the Appellant had consumed alcohol in some form 
or the other. That was not enough and I have therefore come to the conclusion 
that the prosecution failed to prove that the Appellant had committed the offence 
with which he was charged. 


In view of the conclusion reached above it is unnecessary to go into the interesting 
sala which was canvassed before us at some length as to the burden of proof on 
e prosecution as well as the defence in a criminal trial having regard to the provi- 
sions of section 105 of the Evidence Act as also the applicability in India of the prin- 
ciples enunciated in Woolmington v. The Director of Public Prosecuttons*. 


I would therefore allow the appeal, and quash the conviction and sentence 
passed upon the Appellant by the High Court. 


Fagannadhadas, F.—I have had the benefit of ing the judgments of both 
my learned brothers. But, with great regret, I fee unable to agree with the view 
eken by my learned brother Justice Bhagwati. 

Two questions of law have been raised in this case, viz., (1) on whom does the 
burden of proof lie to ‘make out that the “ liquor” congumed by the appellant 
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was or was not medicinal or toilet preparations though containing alcohol, afd (2) 
what is the nature and quantum of proof required if the burden is upon the 4ppel- 
lant. The answer to question No. 1 depends upon the effect of the doak of 
this Court in the State of Bombay v. F. N. Balsara!, which, while holding that the 
definition of liquor in sub-section RE of section 2, of the Bombay Prohibition Act, 
1949 (Act XXV of 1949) is valid, has declared that clause (b) of section 13 in so far 
as it affects the consumption or use of medicinal or toilet preparations containing 
alcohol, is invalid. My learned brother Justice Bhagwati, while holding that the 
effect of the declaration was not to alter and amend section 13 (b) of the Act is of 
the opinion that in the light thereof the prohibition under section 13 (b) is to be under- 
stoed to relate (so far as is relevant for the present purpose) to consumption or use of 
“non-medicinal or non-toilet liquid preparation containing alcohol” and that, 
therefore, the burden lies on the prosecution to make out all the ingredients of the 
prohibition so understood with the negative thereof. On the other hand, my learned 
brother Justice Venkatarama Ayyar is of the opinion that the effect of the Balsara1, 
decision is not to amend or alter section 13 (b) but only to render it partly unenforceable, 
and hence to provide a defence to the accused, on the ground of unconstitutionality 
in so far as that section is sought to be applied to medicinal or toilet preparations 
containing alcohol and that, therefore, the burden of making out the facts required 
for this plea is on the accused. 


I agree that no legislative function can be attributed to a judicial decision and 
that Balsara’ decision does not, proprio vigore amend the Act. The effect of a judi- 
cial declaration of the unconstitutionality of a Statute has been stated at page 10 
of Vol. I of Willoughby- on the “Constitution of the United States,” Second edi- 
tion, as follows : 


“ The Court does not annul or repeal the statute if it finds it in conflict with the Constitution. 
It simply refuses to recognize it, and determines the rights of the parties just as if such statute had no 
application. The Court may give its reasons for ignoring or disregarding the statute, but the deci- 
sion affects the parties only, and there is no judgment against the statute. The opinion or reasons 
for the Gourt may operate as a precedent for the determination of other similar cases, but it does not 


strike the statute from the statute book; it does not repeal.......... the statute. The parties to that 
suit are concluded by the judgment, but no one else is bound. A new litigant may bring a new suit, 
based on the very same statute, and the former decision........ can be relied on only as a precedent.” 


This and other similar passages from other treatises relate, however, to cases where 
the entire legislation is unconstitutional from the very commencement of the Act, 
a situation which falls within the scope of Article 13 (2) of our Constitution. They 
do not directly cover a situation which falls within Article 13 (1). In the present 
case, though the Balsara! decision does not by itself bring about a change in the 
Act, the declarations made therein are founded on Article 13 (1) and it is with the 
effect thereof we are concerned. The question is what is the effect of Article 13 (1) 
on a pre-existing valid statute, which in respect of a severable part thereof violates 
fundamental rights. Under Article 13 (1) such part is “ void ” from the date of 
the commencement of the Constitution, while the other part continues to be valid. 
Two views of the result brought about by this voidness are possible, viz., (1) the 
said severable part becomes unenforceable, while it remains part of the Act, or (2) the 
said part goes out of the Act and the Act stands appropriately amended pro tanto. ` The 
first 1s the view which appears to have been adopted by my learned brother Justice 
Venkatarama A on the basis of certain American decisions. I feel inclined to 
‘agree with it. is aspect, however, was not fully presented by either side and was 
only suggested from the Bench in the course of arguments. We have not had the 
benefit of all the relevant material being placed before us by the learned Advocates 
on either side. ‘The second view was the basis of the arguments before us. It is, 
therefore, necessary and desirable to deal with this case on that assumption. 


The question, then, for*consideration is what is the notional amendment which 
must be imported into the Act consistently with the Balsara! decision. The rele- 
vant portions thereof are as follows: (1) The definition of “ liquor ” in the Act 
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full extent continues to be valid, (2) section 13 (b) of the Act in so far as it 
relajes to liquid toilet or medicinal preparations containing alcohol is invalid, and 
(3) this portion of the content of section 13 (b) is severable (Balsara! decision). 
The argument of the appellants learned counsel is that the essence of the valid 
prohibition under section 13 (b) now, is the consumption or use of liquor other 
than liquid medicinal or toilet preparations containing alcohol. He urges, there- 
fore, that section 13 (b) must be taken to stand amended accordingly. The argu- 
ment, if I understood it aright, was that the word “ liquor ”? stands amended as 
“t prohibited liquor ” or that it must be understood with this limited connotation. I 
am unable to see how this can be done. The definition of the word “ liquor ” with 
its inclusive content remaining intact and valid, that content has to be imported 
wholesale into the meaning of the word “liquor” in section 13 (b) and it appears 
to me that it is not permissible to read it or understand it in a different sense. So 
to read it or understand it would be to import a new definition of “prohibited 
diquor ” into the Act and to make the consumption or use of “ prohibited liquor ”, 
the offence. What, however, the Balsara! decision has done is not to authorise 
the importation of a new definition and the re-writing of section 13 (b). It keeps 
section 13 (b) intact but treats the consumption or use of liquid toilet or medicinal 
preparations containing alcohol as severable and takes such consumption or use 
out of the ambit of the section itself as the prohibition thereof is unconstitutional. 
This can be done and only done, in my opinion, by grafting an appropriate excep- 
tion or proviso into section 13 (b). 


My learned brother Justice Bhagwati has in his judgment suggested, that if it 
as a question of treating section 13 (b) as amended, the amendment can be made 
in one of many modes and that there is no reason to choose between them and 
that it is not fair to an accused person to read itin a manner throwing the burden 
on him, when a more favourable mode is open. ‘The various modes of amendment 
are indicated in the following suggested reading of section 13 (b). 

‘A’ “No person shall consume or use spirits of wine, methylated spirits, wine, beer, toddy and 
all ltquids consisting of or containing alcohol as are not or which are not or other than or save or except 
or provided they are not or but shall include liquid medicinal or toilet preparations containing alcohol, 

or = 
‘B? all non-medicinal and nen-toilet liquid preparations consisting of or containing alcohol ”. 
(The italics and markings are mine). 

Now, if the relevant portion of the section is recast in the manner above indicated, 
in any of the alternative modes in the portion marked ‘ A’ above, I have no-doubt 
that every one of these modes is only an exception or a proviso which falls within 
the specific terms of section 105 of the Evidence Act, i.e., an exception or proviso 
“*in the law defining the offence ”. If, on the other hand, the section is treated 
as amended by incorporating the portion marked ‘ B’ omitting the portion marked 
* A’, it appears to me, with great respect, that it is to alter the very content of the 
word “liquor ” in the section, for which I can find no legal justification. . What 
the Balsara’ decision authorises is, as I have already explained above, to keep 
the word “ liquor ” intact with its full content and sever from the provision taken as. a 
whole (not merely from the word “ liquor”) medicinal or toilet preparations. I 
feel accordingly confirmed in the view that I have taken, viz., that this can only 
ibe done by engrafting an exception or a proviso. ‘ 


As regards the other view suggested by my learned brother Justice Bhagwati 
that without importing any alteration or amendment in the section itself, the 
‘same is to be understood as having reference to what may be called “ prohibited 
liquor ”, understanding that word with reference to the decision in the Balsara 
case’, here again, with great respect, I feel difficulty.in imputing into a specific 
statutory provision a meaning different from what its plain words, in the light of 
the definition, indicate. ‘The Balsara’, decision, ifitedoes noebring aboutan amend- 
ment in the provision, does not also provide any mere aid to interpretation. 
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. The question is not one of insisting on a merely -technical view of the m 3 
'I feel unable to'impute to the Balsara? decision, taken with Article 13 (1), the eject 
of rendering section 13 (b) unworkable, which certainly was not intended. In“this 
view, therefore, (and on the basis put forward by learned counsel on both sides), 
the effect of Article 13 (1) on section 13 (b) of the Act in the light of the Balsara* 
decision is that;it stands amended pro tanto by means of an appropriate exception 
or proviso. It follows that section 105 of the Evidence Act would in terms apply 
to sucha situation. Thus in either view of the effect of Article 13 (1) of the Constitu- 
tion on section 13 (b) of the Bombay Act in the light of the Balsara+ judgment the 
opinion expressed by the learned Judges of the Bombay High Court that the burden 
of proof in a case like this lies on the accused is correct. 


As regards the second question that has been raised namely as to the nature 
and quantum of the evidence required to discharge this burden of proof, considera- 
ble arguments have been advanced before us. Our attention has been drawn to the 
existence of conflicting decisions in the High Courts on this topic. On the one 
side there is the decision of the Full Bench of the Allahabad High Court in Prabhoo v. 
Emperor®, and on the other, there is a later Special Bench decision of the Bombay 
High Court in Government of Bombay v. Sakur’. Ini my opinion it is unnecessary for 
us to resolve that conflict in this case, since, on either view, the finding of the appel- 
late Court that the burden has not been discharged on the available material, seems 
to me to be correct. ' In particular it is to be noticed that the appellant put for- 
ward a specific defence in paragraph 8 of the written statement filed by him into 
Court in answer to the charge. In support of this defence he has given no proof 
of any circumstances, which must be within his knowledge, to render the defence 
reasonably probable even if he may not have been able to prove the same strictly 
to the hilt. 


I am, therefore, of the opinion that the conviction of the appellant under section 
66 (b) of the Bombay Prohibition Act, 1949, is correct. ‘But in the circumtances, 
it is not necessary to send him back to jail. I would, therefore, reduce the sentence 
of imprisonment to the period already undergone. In the result, the appeal has. 
to be dismissed subject to this modification. 


Venkatarama Ayyar, 7.—\ regret that I am unable to agree with the view taken 
by my learned brother Bhagwati, J. The facts giving rise to this appeal have heen 
stated in his Judgment which I have had the advantage of reading and it is unneces- 
sary to restate them. ‘The point for decision shortly is whether in a prosecution: 
under section 66 (b) of the Bombay Prohibition Act (XXV of 1949); for contraven- 
tion of section 13 (b), the prosecution has to establish not merely that liquor had been 
taken in some form but that further what was taken was not a medicinal prepara- 
tion. The learned Judges of the Bombay High Court held following an earlier 
decision of that Court in Rangrao Bala Mane v. State*, that once the prosecution had 
established that the accused had taken alcohol in some form it was for him to es- 
tablish that he had taken a medicinal preparation, both on the ground that it was 
in the nature of an exception which it was for the party pleading it to establish, 
‘under section 105 of the Evidence Act and that it was a matter specially within his: 
knowledge and that therefore the burden of proving it lay on him under section 106- 
of the Evidence Act. The appellant challenges the correctness of this decision and 
contends that it is opposed to the decision of this Court in State of Bombay v. F. N- 
Balsara+. 


It will be convenient first to refer to the statutory provisions bearing on the- 
‘ question and ascertain what the position is thereunder, and then consider how it 
is affected by the decision of this Court in Balsara’s case}. The relevant provisions 
of the Bombay Prohibition Act are sections 2 (24), 13 (b) and 66 (b). Section 2 (24) 
defines ‘ liquor’ as including all liquids consisting of or containing alcohol. Sec- 
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tiog, Í, (b) enacts that no n shall use or consume liquor and a contraven- 
tion pf this provision is made punishable under section 66 (b). As medicinal pre- 
parations containing alcohol are liquor as defined in section 2 (24) the consump- 
tion thereof will be an offence punishable under the Act and it will be no answer 
to a prosecution for contravention of section 13 (b) that what was consumed was a 
medicinal preparation and a question of the kind now presented to us therefore 
could not possibly arise under the Act prior to the Constitution, 


I may next consider the effect of the decision of this Court in Balsara’s caset, 
on the legal position under the Act. It was there held inter alia that section 13 (b) 
in so far as it prohibited the consumption of medicinal preparations was an unrea- 
sonable restriction on the rights of an owner to hold and enjoy property and was 
therefore void as bzing repugnant to Article 19 (1) (f) of the Constitution. The 
appellant contends that the effect of this declaration was to remove medicinal pre- 
arations from out of the purview of section 13 (b) ; that that section should there- 
on be read as if it had been amended to the effect that no person shall use or con- 
sume liquor other than medicinal preparations or toilets ; that in that view no ques- 
tion of the accused having to rely on an exception arose and no question of the 
burden being thrown on him under section 105 ; and that as the offence itself con- 
sisted in consuming a liquor which was not a ‘medicinal preparation, the burden 
would lie on the prosecution to establish that what was consumed was a prohibited 
liquor. On the other hand, the respondent contends that the definition of liquor 
in section 2 (24) includes not only beverages but also medicinal preparations; that 
the extended definition would apply to section 13 (b) as well, that the immunity of 
medicinal preparations containing alcohol from the operation of the section by rea- 
son of the decision in Balsara’s case1, must in consequence be treated as an excep- 
tion to it and that the section should be read as containing a saving in favour of those 
preparations, in the nature of an exception or proviso, the burden of establishing 
which under section 105 of the Evidence Act would be on the accused. ‘I agree 
with the appellant that section 105 has no application. We are not here concerned 
with any exception, general or special, under the Penal Code or any other law defin- 
ing the offence. The exception or proviso, if it may be so called, arises as a result 
of the decision of this Court and not under any statute and section 105 cannot there- 
fore in terms apply. At the same time it is difficult to see how the decision in Bal- 
sara’s case1, can be considered to effect an amendment of section 13 (b) so as to 
exclude medicinal preparations from out of its ambit. The rival contentions which. 
have been presented to us on the effect of the decision in Balsara’s case}, proceed. 
both of them on the basis that section 13 (5) has in some manner been amended. 
by it ; according to the appellant, the section must be taken to have been amended. 
by excluding medicinal preparations from the word ‘ liquor ’ and according to the- 
respondent, by inserting an exception or proviso to the section in favour of such. 
preparations. That, however, is not the correct position. Decisions of Court do- 
not amend or add toa statute. That isa purely legislative function. They merely 
interpret the law and declare whether it is valid or not and the result of a declara- 
tion that it is not valid is that no effect could be given to it in a Court of law. If: 
therefore section 13 (b) cannot be construed as itself amended or modified by reason: 
of the decision in Balsara’s case}, there is no reason to hold that medicinal prepara-- 
tions containing alcohol, which fell within its scope before, have gone out of it after- 
that decision. This argument therefore does not furnish any ground for throwing 
the burden on the prosecution under section 13 (b) to establish not merely that what. 
was consumed was liquor but that it was not a medicinal preparation. 
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The question of burden of proof must therefore be decided not.on the basis ofa. 
suppositious amendment of the section or addition of an exception or proviso to- 
it but on the language of the section as it stands and with reference to well established 
principles of law. Under that section it is an offence to use or consume liquor and 
that under the definition in section 2 (24) includes nfedicinal preparations contain-. 
ing alcohol. One of the points raised in Balsara’s case, was that the State legisla- 
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ture which was competent to legislate on intoxicating liquér could not und&rfhat 
head of legislation enact a law in respect of medicinal preparations con ‘ining 
alcohol because the words “‘ intoxicating liquor ” meant beverages and not Inedi- 
cines but this contention was negatived by this Court on the ground that the words 
“intoxicating liquor” had acquired an extended sense as including medicinal pre- 
parations containing alcohol and that the legislature was competent while enacting 
alawwith reference to intoxicating liquors to legislate on medicinal preparations con- 
taining alcohol. The definition of “ liquor ” in section 2 (24) in its extended sense 
having thus been held to be valid, it follows that unless there is something in the 
particular provision to the contrary, the word “ liquor” must wherever it occurs 
in the statute include medicinal preparations and that is the meaning which it must 
bear in section 13 (b). In the Balsara case}, it is on the footing that medicinal pre- 
parations are included in section 1g that the entire discussion on its validity with 
reference to Article 19 (1) (f) proceeds. We therefore start with this that under 
‘section 13 v the legislature has made it an offence to take alcohol in any form, 
whether as beverages or as medicinal preparations. That being the position and it 
having been decided that the section in so far as it relates to medicinal preparations 
tis void as repugnant to Article 1g (1) (f), the question as to who aed prove 
avhether what was consumed was alcohol or medicinal preparation containing 
alcohol appears to me to admit of a simple answer. There is a strong presumption 
in favour of the constitutionality of a statute and it is for those who assail it as 
‘unconstitutional to establish it. The contention of the appellant is, when analyzed, 
‘that section 13 (b) is bad in so far as it hits medicinal preparations containing alcohol 
‘as it contravenes Article 19 (1) (f) of the Constitution, and the decision of this 
Court in the Balsara case is relied on as supporting it. But before the appellant 
can bring himself within that decision, he must establish that what he consumed | 
-was a medicinal preparation. The plea of unconstitutionality is not established 
-unless all the elements necessary to sustain such a plea are established ; and as 
‘observed by this Court in Rao Shiv Bahadur Singh v. The State of Vindhya Pradesh*, 
“6 the burden of making out facts requisite for the constitutional invalidity of the 
convictions ” is on the appellant. He has therefore to make out as a fact that what 
he consumed was a medicinal preparation and as a matter of law, that section 13 (b) 
-is bad in so far as it prohibits it. The decision of this Court concludes the question 
sn his favour so far as the second point is concerned. But the burden of establish- 
-ing the first point, that in fact what he consumed was a medicinal preparation, still 


remains on him. 


It was argued for the appellant that this Court had declared that section 13 
(b) was void under Article 13 (1) of the Constitution in so far as it related to medicinal 
preparations ; that that meant that it was to that extent a nullity and that it should 
in consequence be read as if it did not include medicinal preparations. The 
question is, what is the legal effect of a statute being declared unconstitutional. 
The answer to it depends on two considerations,—firstly, does the constitutional 
-prohibition which has been infringed affect the sae wig of the legislature to 
‘enact the law or does it merely operate as a check on the exercise of a power which 
is within its competence ; and secondly, if it is merely a check, whether it is enacted 
for the benefit of individuals or whether it is imposed for the benefit of the general 
ublic on grounds of public policy. If the statute is beyond the competence of the 
egislature, as for example, when a State enacts a law which is within the exclusive 
competence of the Union, it would be a nullity. That would also be the position 
-when a limitation is imposed on the legislative power in the interests of the public, 
as for instance, the provisions in Chapter XIII of the Constitution relating to inter- 
‘State trade and commerce., But when the law is within the competence of the 
legislature and the unconstitutionality arises by reason of its repugnancy to provisions 
enacted for the benefit of individuals, it is not a nullity butis merely unenforceable. 
Such an unconstitutionality cah be waived and in that case the law becomes enforce- 
a RR 
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able. ( America this principle is well settled. (Vide Cooley on “ Constitutional 
Lin®ations” Vol. I, pp. 368 to 371; Willis on “Constitutional Law” at pages 524, 
531, 942 and 558 ; Rottschaefer on “Constitutional Law” at pages 28 and 29-30). 
In Shepard v. Barron’ it was observed that “ Provisions of a constitutional nature, 
intended for the protection of the property owner, may be waived by him”. In 
Pierce v. Somerset Railway? the position was thus stated: ‘ A person may by his acts 
Or omission to act waive a right which he might otherwise have under the Consti- 
tution of the United States, as well as, under a statute’. In Piece Oil Corporation v. 
Phoenix Refining Co., where a statute was impugned on the ground that it imposed. 
unreasonable restrictions on the rights of a corporation to carry on business and 
thereby violated the rights guaranteed under the Fourteenth Amendment, the 
Court observed : 

** there is nothing in the nature of such a constitutional right as is here asserted to prevent its. 
being waived or the right to claim it barred, as other rights may be, by deliberate election or by 
conduct inconsistent with the assertion of such a right.” 

The position must be the same under our Constitution when a law 
contravenes a prescription intended for the benefit of individuals. The rights 
guaranteed under Article 19 (1) (f) are enacted for the benefit of owners of proper- 
ties and when a law is found to infringe that provision, it is open to any person chive 
rights have been infringed to waive it and when there is waiver there is no legal 
impediment to the enforcement of the law. It would be otherwise if the statute 
was a nullity ; in which case it can neither be waived nor enforced. If then the 
law js merely unenforceable and can take effect when waived it cannot be treated 
as non est and as effaced out of the statute book. It is scarcely necessary to add 

‘that the question of waiver is relevant to the present controversy not as bearing on 
any issue of fact arising for determination in this case but as showing the nature-of 
the right declared under Article 19 (1) (f) and the effect in law of a statute con- 
travening it. P 

Another point of ‘distinction noticed by American jurists between unconstitu- 
tionality arising by reason of lack of legislative competence and that arising by 
reason of a check imposed on a competent legislature may also be mentioned. 
While a statute passed by a legislature which had no competence cannot ee 
validity when the legislature subsequently acquires competence, a statute w ich 
was within the competence of the legislature at the time of its enactment but which 
infringes a constitutional prohibition could be enforced proprio vigore when once the 
prohibition is removed. The law is thus stated in Willoughby on the “Constitution 
of the United States”, Vol. I, at page 11 :— l 

“ The validity of a statute is to be tested by the constitutional power of a legislature at the time 
of its enactment by that legislature, and, if thus tested, it is beyond the legislative power, it is not 
rendered valid, without re-enactment, if latter, by constitutional amendment, the necessary legislative 
power is granted. 

However, it has been held that where an Act is within the general legislative power of the enacting 
body, but is rendered unconstitutional by reason of some adventitious circumstances, as, for example, 
when a State legislature is prevented from regulating a matter by reason of the fact that the Federal 
Congress has already legislated upon that matter, or, by reason of its silence, is to be construed as 
indicating that there should be no regulation, the Act does not need to be re-enacted in order to be 
enforced, if this cause of its unconstitutionality is removed.” 

The authority cited in support of this observation is the decision in Wilkerson v. 
Rahrer*. There the State of Kansas enacted a law in 1889 forbidding the sale 
of intoxicating liquors in the State. Though it was valid with reference to intra- 
State sales, it was unconstitutional in so far as it related to inter-State sales. .In 
1890 the Congress passed a legislation conferring authority on the State to enact. 

rohibition laws with reference to inter-State trade. A prosecution having been 
instituted under the 1889 Act in respect of sales effected after the Congress legis- 
lation of 1890, one of the contentions urged was that as the State law was unconsti- 
tutional when it was enacted it was void and it could not be „enforced even though 
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the bar.had been removed by the Congress legislation of 1890. In re 
contention the Court observed :— 


“ This is not the case of a law enacted in the unauthorised exercise of a power exclusively co&fided 
to Congress, but of a law which it was competent for the State to pass, but which could not operate 
upon articles occupying a certain situation until the passage of the Act of Congress. That Act in 
terms removed the obstacle, and we perceive no adequate ground for adjudging that a re-enactment 
of the State law was required before it could have the effect upon imported which it had always had 
upon domestic property.” 


this 
V A 


The position is thus stated by Cooley in ‘his work on Constitutional Law, at 
page 201 :— 


“ A Court’s decision merely decides the case that is then under adjudication, and a finding of 
unconstitutionality does not destroy the statute but merely involves a refusal to enforce it.” 


Rottschaefer, after. referring to the conflict of authorities on the puu. .u the 
States refers to the decision in Wilkerson v. Rahrer! as embodying the better view. 
This question again, it may be noted, does not arise as such for determination 
in this case and is material only as showing that an infringement of a constitutional 
prohibition which does not affect the competence of a legislature but is merely a 
check on its exercise does not render the law a nullity. 


In view of the principles discussed above, the use of the word “‘ void ” in Article 
13 (1) is not decisive on ae question as to the precise effect of a law being repugnant 
to Article 19 (1) (f). Reference may be made in this connection to the statement 
of the Jaw in Corpus Juris, Vol. 67, page 263 et seg. to which counsel for the res- 
pondent invited our attention. It is there pointed out that the word “ void ” in 
statutes and decisions might mean either that is “ absolutely void” or “ relatively ” 
void ”; that “ that is ‘ absolutely void’ which the law or the nature of things forbids 
to be enforced at all, and that is * relatively void’ which the law condemns as a 
wrong to individuals and refuses to enforce as against them’’; that what is absolutely 
void is incapable of confirmation and ratification ; and that what is relatively void 
could be waived. 


The true scope of Article 13 (1) was considered by this Court in Kesavan Madhava 
Menon v. State of Bombay*. ‘There the point for determination was whether the Consti- 


tution was retrospective in its operation. In the course of his judgment Das, J., 
observed :— 


ar. “ It should further beseen that Article 13 (1) does not in terms make the existing Jaws which are 
inconsistent with the fundamental rights void ab initio or for all purposes. On the contrary, it provides 
that all existing laws, in so far as they are inconsistent with the fundamental rights, shall be void to the 
extent of their inconsistency. They are not void for all purposes but they are void only to the extent 


they come into conflict with the fundamental rights . . Article 19 (1) cannot be 
read as obliterating the entire operation of the inconsistent laws, or to wipe them out altogether from 
the statute book . . : . . The effect of Article 13 (1) is quite different from the effect 


ga one iry of a tem rary statute or the repeal of a statute by a su uent statute. As already 
aadd, Article 13 (1) only has the effect of nullifying or rendering all inconsistent existing laws 
a or nugatory and devoid of any legal force or binding effect only with respect to the exercise 
of fundamental rights on and after the date of commencement of the Constitution,” 
It is true that the question which the Court was considering there was different 
from the one which we have now to decide in this appeal. But those observations 
embody a principle which is applicable to the present case as well. ‘In effect “ void ” 
in Article 13 (1) was'construed as meaning, in the language of American jurists, 
t relatively void ”. Therefore both on the ground that a judicial determination 
does not operate as an amendment of the statute and on the ground that a declara- 
on that the impugned law is void under Article 13 (1) as repugnant to Article 
9 (1) (f) merely renders it unenforceable, I am of the opinion that the decision 
i Balsara’s case? cannot be held to remove medicinal preparations from out of the 
purview of section 13 (b). I therefore agree with the learned Judges of the Bombay 
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Hig ourt, though not for the reasons given by them, that the burden of establishing 
that, what was consumed was a medicinal preparation lies on the appellant. 


¢ It was next contended that even if the burden lay on the appellant to prove’ 
that he had taken a medicinal preparation, he must be held on the evidence to have 
discharged it because the doctor who examined him at 11-30 P.M. on the day of the 
occurrence stated in his evidence that he was coherent in his speech and could walk 
along a straight line, that the smelling of alcohol could be caused by oxidation 
and that the congestion of the conjunctiva in the eyes could result from street dust. 
It was argued that if the prosecution evidence did not exclude the possibility of the 
defence being true, then notwithstanding section 105 of the Evidence Act’the burden 
which lay on the prosecution of establishing the offence had not been discharged 
and reliance was placed on the decision in Woolmington v. Director of Public Prose 
cutions1, and on Indian authorities wherein it was followed: Emperor v. U. Dama- 
pala 2; Parbhoo v. Emperor’, In opposition to these authorities counsel for the 
respondent relied on the decision in Government of Bombay v. Sakur*. The question 
is whether if the burden lay upon the appellant the conclusion of the learned Judges 
that it had not been discharged is on the evidence a reasonable one. If it is, this 
Court cannot interfere with it in an appeal under Article 136. It must be noted 
that the appellant himself led no evidence in support of the plea. If at least the 
evidence which the prosecution adduced disclosed facts which would ‘lend support, 
to the defence, it might then have been open to the appellant to rely on them without 
himself having to adduce independent evidence.but none such were elicited. The 
learned Judges in the Court below have approached the case from the correct stand~ 
point and have discussed the entire evidence with a view to find whether on that the 
defence was reasonably probable. They held that the giving of coherent answers 
or walking in a straight line would only show that the appellant was not drunk at 
that time but would not show that he had not consumed liquor. They also remarked 
that the appellant could have informed both the sub-inspector and the doctor 
who examined him that he had taken medicine in which case the police might 
have been in a position to find out whether there was a medicine bottle at his resi- 
dence at that time. If the learned Judges were right in their view that the burden 
lay on the appellant, their finding that it had not been discharged is not one which 
is open to attack. 


It was also contended that the trial magistrate having acquitted the appellant,, 
the presumption of innocence which the law raises in favour of the accused became 
reinforced and that there were no compelling reasons for the appellate Court to 
have reversed the order of acquittal. But the judgment of the trial Court,was based 
on the view that the burden was on the prosecution, to establish that the accused 
had not taken a medicinal preparation and when the learned Judges differed from 
that view, they had to review the evidence afresh and decide whether the,appellant 
had discharged the burden and their finding on the question is not vitiated by any 
misdirection. . . . 

_. In the result the conviction of the appellant under section 66 (b) of the Bombay 
Prohibition Act must be confirmed. regards the sentence of one month’s im- 

risonment passed on him, it appears that he has already served 22 days out of it. 
The justice of the case does not require that he should be again sent to jail, I would 
therefore, reduce the sentence of imprisonment to the Ase already undergone. 
Subject to this modification, I am of the opinion, tthis appeal should be 

Order of the Court.—Having regard to the judgments of the majority the appeal 
will be dismissed subject to the modification that the sentence imposed upon the, 
appellant will be reduced to that already undergone. Bail bond will be cancelled. 
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On a Petition* under Article 137 of the Constitution of India on b ff the 
appellants abovenamed praying for the review of the above Judgment, datédumMe 
rgth February, 1954. , $ 

The Court made the following order pronounced by 


Bhagwati, 7.t—We grant the review and reopen the case to enable us to obtain 
the opinion of a larger Bench on the constitutional question raised in the judgments 
previously delivered by us. Under proviso to Article 145 of the Constitution, we 
refer the following question for the opinion of the Constitution Bench of the Court: 

“ What is the effect of the declaration in 1951 S.C.R. 682 that clause (b) of section 13 of the 
Bombay Prohibition Act, 1949, is void, under Raide 13 (1) of the Constitution, in so far as it 


affects the consumption or use of liquid medicinal or toilet preparations containing alcohol, on the 
ground that it infringes Article 19 a1) ( f ) of the Constitution ?” 


On receipt of the opinion the case will be taken up for further consideration. 


In Fa of the order of reference under Article 145 (3) of the Consti- 
tution of India, the appeal came on for hearing before the Constitution Bench 
(Mahajan, C.J., B. K. Mukherjea, S. R. Das, Vivian Bose and Ghulam Hasan, 77.). 


B. M. Mistry, J. B. Dadachanji, Rajinder Narain and R. D. Chadda, Advocates 
for Appellant. 


M. C. Setalvad, Attorney-General of India, Ganapathy Iyer and P. G. Gokhale, 
Advocates, with him, for Respondent. 


The opinion of the majority of the Court was delivered by 

Mahajan, C.7.[—A Bench of this Court hearing an appeal under the provi- 
sions of Chapter IV of the Constitution has referred, under Article 145 (3) of the 
Constitution, for the opinion of the Constitution Bench the following point: 

“ What is the effect of the declaration in 1951 S.C.R. 682 (Stats of Bombay v. F. N. Balsara?) 
that clause (b) of section 13 of the Bombay Prohibition Act, 1949, is void, under Article 13 (1) of 
the Constitution, in so far as it affects the consumption or use of liquid medicinal or toilet prepara- 
tions containing alcoho], on the ground that it infringes Article 19 (1) (f) of the Constitution ?” 


The facts giving rise to the reference are these : Shri Pesikaka, the appellant 
in the case, was, at the relevant period, Officiating Regional Transport Officer, 
Bombay Region. On the 29th May, 1951, at about 9-30 p.m., while proceeding 
in his jeep towards Colaba Bus Stand, he knocked down three persons. He was 
arrested by the police and taken to the police station and then to St. George’s Hos- 
pital. The doctor found his breath smelling of alcohol, conjunctiva congested, 

upils semi-dilated and reacting to light, and speech coherent. He could behave 
baie If and'walk along a straight line. In the opinion of the doctor the appellant 
did not seem to'be under the influence of alcohol, though he had taken alcohol in 
some form or other. 


On these facts the appellant was prosecuted for having committed offences 
under section 338, Indian Penal Code (rash driving), as well as under section 66 (b) 
of the Bombay Prohibition Act. In defence it was suggested that he had taken a 
medicinal preparation B. G. Phos and had not consumed any liquor, and that on 
the night in question he had taken at about 9 or 9-15 p.m. after dinner a dose of 
B. G. Phos which contained 17 per cent. of alcohol according to its formula. 


The learned Presidency Magistrate acquitted the appellant on the finding 
that the prosecution had failed to establih lis guilt under either of the sections 
under which he was charged. With regard to the offence under section 66 (b) of 
the Bombay Prohibition Act, it was observed that there were certain medicinal 
preparations which were allowed to be used by law, and there was no satisfactory 
evidence to show that the appellant had not consumed those tonics but only liquor 
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for whiqh he ought to have a permit. The State of Bombay appealed against the 
acq att order to the High Court. The High Court confirmed the acquittal in 
regargl to the charge under section 338, Indian Penal Code, but reversed the order 
acquitting him of the charge under section 66 (b) of the Bombay Prohibition Act. 
It followed a decision of its own Division Bench in Rangrao Bala Mane v. The State’, 
where it had been held that once it was proved by the prosecution that a person 
had drunk or consumed liquor without a permit, it was for that person to show that 
the liquor drunk by him was not prohibited liquor, but was alcohol or liquor 
which he was permitted by law to take, ¢.g., medicated alcohol. On this view of 
the law, on the merits of the case it was held that the appellant had failed to prove 
the existence of circumstances from which the Court could come to the conclusion 
that the liquor which was consumed by the appellant was not prohibited liquor 
but liquor which was excepted by the Bombay Prohibition Act from its operation. 
In the result the appellant was sentenced to one month’s rigorous imprisonment 
and a fine of Rs. 500. Against this order an appeal was admitted in this Court by 
special leave and was heard by a Bench of the Court consisting of Bhagwati, Jagan- 
nadhadas and Venkatarama Ayyar, JJ., on the 19th February, 1954. The learned 
Judges could not reach a unanimous decision and expressed different and diver- 
gent opinions. Bhagwati, J., wanted to allow the appeal and quash the conviction. 
He was of the opinion that the onus rested on the prosecution to prove that the 
liquor consumed by the appellant was prohibited liquor under section 13 (b) of the 
Act and that the prosecution had failed to prove this. This, in the opinion of the 
learned Judge, was the consequence of the declaration of unconstitutionality of a 
portion of section 13 (b) by this Court in The State of Bombay v. F. N. Balsara*. 


Venkatarama Ayyar, J., dissented from this view. He was of the opinion that 
the decision in Balsara’s case*, could not be held to have the effect of taking out 
medicinal preparations from the purview of section 13 (b) and that its effect was 
merely to render that part of the section unenforceable and that the onus rested 
on the accused to establish the plea of unconstitutionality, and it could not be 
held established unless all the elements necessary to sustain such a plea were proved 
and the accused had therefore to make out as a fact that what he had consumed 
was a medicinal preparation. On the merits of the case it was held that the accused 
had failed to discharge the burden that rested on him. In the result the convic- 
tion of the appellant by the High Court was upheld. 


Jagannadhadas, J., agreed in the result reached by Venkatarama Ayyar, J., 
but on different grounds. He was of the opinion that the only way to give full 
effect to the judgment in Balsara’s case*, was to engraft an appropriate exception 
or proviso upon section 13 (b) in the light of that decision. He considered that 
Balsara’s case? did not import a new definition or re-write section 13 (b). It kept 
the section intact but treated the consumption of liquid or medicinal preparations 
containing alcohol as beyond its ambit and thus engrafted an exception or proviso 
on to section 13 (b). On this view of the effect of Balsara’s decision®, it was held that 
the onus rested on the accused to establish that his case fell within the exception 
and he had failed to discharge that onus. In accordance with the opinion of the 
majority the conviction of the appellant under section 66 (b) of the Bombay Prohi- 
bition Act was confirmed and the appeal-was dismissed but the sentence was reduced 
to that already undergone. 


On a petition for review being presented, the learned Judges granted the 
review on the 26th April, 1954 and reopened the case, to enable them to obtain 
the opinion of the Constitution Bench of this Court on the constitutional question 
formulated and mentioned above. 

For a proper appreciation of the question referred, to us, it 1s necessary to 
set out what this Court decided in Balsara’s case*. In that case the constitutional 
validity of the Bombay Prohibition Act (XXV of 1949) was challenged on different 
grounds. This attack substantially failed and theeAct was maintained as it was 
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passed, with the exception of a few provisions that were declared invalid. lia, 
clause (b) of section 13 so far as it affected the consumption or use of such inal 
and toilet preparations containing alcohol was held invalid. Section 2 (24) gf the 
Act defined a “ liquor ” to include spirits of wine, methylated spirits, wine, beer, 
toddy and all liquids consisting of or containing alcohol. Section 13 (6) prohibits 
the use or consumption of liquor without a permit. Section 66 (b) which is the 
penal section provides that “ whoever in contravention of the provisions of this Act 
Antero Ansa consumes, uses........any intoxicant............shall, on conviction, 
be punished ”. The appellant was charged under section 66 (b) of the Act for 
having used or consumed liquor the use of which was prohibited by section 13 (b). 
In Balsara’s caset, the part of the section that brought all liquids containing alcohol 
within its ambit was declared invalid and the section therefore, though it stood 
intact as enacted in respect of prohibited liquor up to the date of the coming into 
force of the Constitution and qua non-citizens subsequently, a part of it was dec- 
lared invalid, and so far as it concerned citizens, qua them that part of the section 
ceased to have legal effect. 

The problem now raised is : what is the effect of this partial declaration of the 
invalidity of section 13 (b) on the case of a citizen prosecuted under section 66 (b) 
for committing a breach of the provisions of the section after the coming into force 
of the Constitution. Our opinion on this question is that the effect of the declara- 
tion in Balsara’s caset, that clause (b) of section 13 of the Bombay Prohibition Act 
is void under Article 13 (1) of the Constitution in so far as it affects the consumption 
or use of liquid medicinal or toilet preparations containing alcohol, is to render 
part of section 13 (4) of the Bombay Prohibition Act inoperative, ineffective and 
ineffectual and thus unenforceable. The part of the section which has been dec- 
lared void has no legal force so far as citizens are concerned and it cannot be recog- 
nized as valid law for determining the rights of citizens. In other words, the ambit ` 
of the section stands narrowed down so far as its enforceability against citizens is 
concerned and no notice can be taken of the part of the section struck down in a 
prosecution for contravention of the provisions of that section, with the consequence 
that in prosecutions against citizens of India under section 13 (b), the offence of 
contravention of the section can only be proved if it is established that they have 
used or consumed liquor or an intoxicant which is prohibited by that part of the 
section which has been declared valid and enforceable and without reference to its 
unenforceable part. No notice at all should be taken of that other part as it has no 
relevance in such an enquiry, having no legal effect. In a criminal case unless 
the prosecution proves a contravention of a provision that is legally enforceable and 
valid, it cannot succeed. No onus is cast on the accused to prove that his case 
falls under that part of the section which has been held unenforceable. The High 
Court was in error in placing the onus on the accused to prove that he had consumed 
alcohol that:could be consumed without'a permit merely on proof that he was smel- 
ling of alcohol. In our judgment, that was not the correct approach to the question. 
The bare circumstance that a citizen accused of an offence under section 66 (b) 
is smelling of alcohol is’ compatible both with his innocence as well as his guilt. 
It is a neutral circumstance. The smell of alcohol may be due to the fact that the 
accused had contravened the enforceable part of section 13 (6) of the Prohibition 
Act. It may well be due also to the fact that he had taken alcohol which fell under 
the unenforceahle and inoperative part of the section. That being so, it is the duty 
of the prosecution to prove that the alcohol of which he was smelling was such that 
it came within the category of prohibited alcohols and the onus was not discharged 
or shifted by merely proving a smell of alcohol. The onus thus cast on the prose- 
cution may be light or heavy according to the circumstances of each case. The 
intensity of the smell itself may be such that it may negative its being of a permis- 
sible a Expert evidence may prove that consumption in small doses of medi- 
cinal or other preparations permitted cannot produce the smell or a state of body, 
or mind amounting to drunkenness. Be that as it may, the question is one of fact 
to be decided according to the circumstance of each case, It is open to the accused 
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in defence that, what he consumed was not prohibited alcohol, but failure 

efence to prove it cannot lead. to his conviction unless it is' established to. 
the gatisfaction of the judge by the prosecution that the case comes:within the 
enforceable part of section 13 (6), contravention of which alone, is made an-offence 
under the provisions of section 66 of the Bombay Prohibition Act. Our reasons 
for this opinion are these. i 
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The meaning to be given to the expression “‘ void ” in Article 13 (1) is no longer 
res integra. It stands concluded by the majority decision in Kesava Madhava Menon v. 
The State of Bombay1. The minority view there was that the word “ void ”’ had’ 
the same meaning as “‘ repeal ” and therefore a statute which came into clash with’ 
fundamental rights stood obliterated from the statute book altogether, and that such 
a statute was void ab initio. The majority however held that the word “ void ” 
in Article 13 (1) so far as existing laws were concerned, could not be held to oblite- 
rate them from the statute book, and -could not make such laws void altogether, 
because in its opinion, Article 13 had not been given any retrospective, effect.,,, The 
majority however held that after the coming into force of the Constitution-the: effect 
of Article 13 (1) on such repugnant laws was that it nullified them, and made them 
ineffectual and nugatory and devoid of any legal force or binding effect. .It was, 
further pointed out in one of the judgments representing the majority view, that 
the American rule that if a statute is repugnant to.the Constitution the statute is 
void from its birth, has no application to cases concerning obligations incurred .or, 
rights accrued in accordance with an existing law that was consfitutional in its 
inception, but that if any law was made after the 26th January, 1950, which was 
repugnant to the Constitution, then the same rule shall have to be followed in India 
as folowed in America. The result therefore of this pronouncement is that the part 
of the section of an, existing law which is unconstitutional is not law, and is null and 
void. For determining the rights and obligations of citizens the part declared 
void should be notionally taken to be, obliterated from the section for all intents 
and purposes, though it may remain written on the statute book and be a good law 
when a question arises for determination of.rights and obligations incurred prior to, 
26th January, 1950 and also for the determination of rights of persons who have 
not been given fundamental rights by the Constitution. Thus, im this situation, 
‘there is no scope for introducing terms like. “relatively void” coined ,by American 
Judges in construing a Constitution which is not drawn up in similar language and 
ithe implications of which are not quite familiar in this country. ae 


We are also not able to endorse the’ opinion expressed by our learned brother 
Venkatarama Ayyar that a declaration of unconstitutionality brought'about by 
lack of legislative power stands on a different footing from... declaration: of uncon- 
stitutionality brought about by reason of abridgement of fundamental rights:: We 
think that it is not a correct proposition. that constitutional provisions in, Part III 
of our ‘Constitution merely operate as a check on, the exercise of legislative power. 
It is axiomatic that when the law-making power of.a. State is restricted by a written 
fundamental law, then any law enacted and, opposed to the, fundamental law. is in 
‘excess of the legislative authority and is thus a nullity. Both these declarations 
‘of unconstitutionality: go'to the root of the power itself and there.is no real distinc 
tion between them. . They represent but two, aspects of want of legislative power. 
‘The legislative power of Parliament and'the State Legislatures as conferred by Arti- 
cles 245 and 246 of the Constitution stands curtailed by the fundamental rights 
chapter of the Constitution. A mere reference to the provisions, of Article 18 (2), 
and Articles 245 and 246 is sufficient to indicate.that there is no compétency ‘in 
Parliament or a State Legislature to make a law which comes into clash with Part 
III of the Constitution the coming into force of the Constitution., Article 13 
(2) is in these terms: ` 7 : 

“ The State shall not make any law which takes away or abridges the rights conferred by this 


Part and any law made in contravention of this clause shall, to the extent of the contravention, be 
void.” ' e f 
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This is a clear and unequivocal mandate of the fundamental law e ge 
State from making any law which come into conflict with Part III of th - 
stitution. The authority thus conferred by Articles 245 and 246 to make jaws 
subject-wise in the different legislatures is qualified by the declaration made in 
Article 13 (2). That power can only be exercised subject to the prohibition con- 
tained in Article 13 (2). On the construction of Article 13 (2) there was no diver- 
gence of opinion between the majority and the minority in Kesava Madhava Menon’s 
case1, It was only on the construction of Article 13 (1) that the difference arose 
because it was felt that that Article could not retrospectively invalidate laws which 
when made were constitutional according to the Constitution then in force. 


Again, we are not able to subscribe to the view that in a criminal prosecution 
it is open to an accused person to waive his constitutional right and get convicted. 
A reference to Cooley’s Constitutional Limitations, volume I, page 371, makes 
the proposition clear. Therein the learned professor says that a party may consent 
to waive rights of property, but the trial and punishment for public offences are 
not within the province of individual consent or agreement. In our opinion, the 
doctrine of waiver enunciated by some American Judges in construing the Ameri- 
can Constitution cannot be introduced in our Constitution without a fuller discus- 
sion of the matter. No inference in deciding the case should have been raised on 
the basis of such a theory. The learned Attorney-General when questioned about 
the doctrine did not seem to be very enthusiastic about it. Without finally expressing 
an opinion on this question we are not for the moment convinced that this theory 
has any relevancy in construing the fundamental rights conferred by Part III of 
our Constitution. We think that the rights described as fundamental rights area _ , 
necessary consequence of the declaration in the Preamble that the people of India 
have solemnly resolved to constitute India into a sovereign democratic republic 
and to secure to all its citizens justice, social, economic and political ; liberty of 
thought, expression, belief, faith and worship ; equality of status and of opportunity. 
These fundamental rights have not been put in the Constitution merely for indivi- 
dual benefit, though ultimately they come into operation in considering individual 
rights. They have been put there as a matter of public policy and the doctrine 
of waiver can have no application to provisions of law which have been enacted 
as a matter of ‘constitutional policy. Reference to some of the Articles, inter alia 
Articles 15 (1), 20, 21 makes the proposition quite plain. A citizen cannot get 
discrimination by telling the State “‘ you can discriminate ”’, or get convicted by 
waiving the protection given under Articles 20 and 21. 


The learned Attorney-General contended that the correct approach to the 
question was that there being a strong presumption in favour of the constitu- 
tionality of a statute, it is for those who assail it as unconstitutional to estab- 
lish it, and therefore it was for the appellant to establish that the statute was un- 
constitutional, and that unless he proved facts requisite for the constitutional in- 
validity of the conviction he could not succeed. We cannot agree that that is a 
correct way of judging criminal cases. The constitutional invalidity of a part 
of section 13 (b) of the Bombay Prohibition Act having been declared by this 
Court, that os of the section ceased to have any legal effect in judging cases of 
citizens and had to be regarded as null and void in determining whether a citizen 
was guilty of an offence. Article 141 of the Constitution declares that the law 
déclared by the Supreme Court shall be binding on all Courts within the territory 
of India. In view of this clear enactment there is no scope in India for the appli- 
cation of the American doctrine enunciated by Willoughby (“ The Constitution 
ofthe United States ” Volume I, page 10), wherein the learned author states : 

“ the declaration by a Court of unconstitutionality of a statute which is in conflict with the 
Constitution affects the parties only and there is no judgment against the statute ; that the opinion 
or reasons of the Court may operate as a precedent for the determination of other similar cases, 


but it does not strike the statyte from the statute book ; the parties to that suit are concluded by 
the judgment, but no one else is bound’; a new litigant may bring a new suit, based on the very 
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pe tute, and the former decision cannot be pleaded as an estoppel, but can be relied on only 
as Dpr t 
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Onée a statute is declared void under Article 13 (1) or 13 (2) by this 
Court, that declaration has the force of law, and the statute so declared void 
isno longer law gua persons whose fundamental rights are thus infringed. In 
America there is no similar statutory provision and that being so, the doctrine enun- 
ciated by the learned author can have no application here. In this country once 
a law has been struck down as unconstitutional law by a Court, no notice can be 
taken of that law by any Court, and in every case an accused person need not start 
proving that the law is unconstitutional. ‘The Court is not empowered to look at 
that part of the law which has been declared as void, and therefore there is no onus 
resting on the accused person to prove that the law that has already been declared 
unconstitutional is unconstitutional in that particular case as well. ‘The Court 
has to take notice only of what the law of the land is, and convict the accused only 
if he contravenes the law of the land. 


Our learned brother Jagannadhadas, J., took the view that the only appropriate 
way of giving effect to the judgment in Balsara’s case1, was by engrafting an excep- 
tion or proviso to section 13 (b) in the light of that decision and that the onus of pro- 
ving the exception was on the accused person. ‘This, in our judgment, is again 
not a true approach to the question. As pointed out by the learned Judge him- 
self, the Court has no power to re-write the section. It has to be kept intact. The 
Court therefore has no power to engraft an exception or a proviso on section 13 (b) 
of the Bombay Prohibition Act. Apart from this circumstance it seems plain that 
unless there is a power to make a law inconsistent with the provisions of Part III 
of the Constitution, there can be no power to engraft an exception of the nature 
suggested by our brother. An exception or proviso can only be engrafted for the 
purpose of excluding from the substantive part of the section certain matters which 
but for the proviso would be within it ; but when there is no power to enact at all 
what is proposed to be embodied in the exception, there is no power to enact an 
exception by enacting a law which the legislature is not competent to make. The 
State has no power to make a law abridging fundamental rights and therefore there 
is NO power to engraft an exception, by taking something out of a law which cannot 
be enacted. It is therefore difficult to treat what was declared void in Balsara’s 
case!, as an exception to section 13 (b) of the Bombay Prohibition Act and apply 
the rule enunciated in section 105 of the Evidence Act to the case of the appellant. 
The only correct approach to the subject is to ignore the part of the section dec- 
Jared void by this Court in Balsara’s case1, and see if the prosecution has succeeded 
in brining the offence home to the accused on the part of the section that remains 
good law. 

With the observations made above the opinion in this case is returned to 
the Bench which originally heard the appeal. 

Das, 7.—I dia ted beg to differ from the opinion of the majority of this 
. Court just delivered by my Lord the Chief Justice. It is, therefore, incumbent on 
me to formulate my answer to the question referred to this Constitution Bench and 
state shortly the reasons in support thereof. 

It is necessary at the outset to refer to the relevant statutory provisions bearing 
on the question. The appellant before us was prosecuted on a charge under section 
13 read with section 66 (b) of the Bombay Prohibition Act, (XXV of 1949). The 
relevant part of section 66 (b) of the Act which is the penal section reads as 
follows : 

“66. Whoever in contravention of the provisions of this Act 
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(b) consumes, uses, possesses or transports any intoxicant or hemp, 
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shall, on conviction, be punished, . . . .” A 
By section 2 (22) “ intoxicant ” is defined as meaning “ any liquor, intoxic4ting 
‘drug, opium or any other substance which the State Government may, by notification 
in the Official Gazette, declare to be an intoxicant ”. Read in the light of this 
definition consumption, use, etc., of “ liquor ” is within the mischief of this section. 
Further, it will be noticed that what is made punishable is not consumption, use, 
etc., of liquor simpliciter but consumption, use, etc., of liquor “in contravention of 
the provisions of this Act’. The prosecution, as the charge shows, relied on section 
‘13 as being the provision of the Act in contravention of which the consumption, 
use, etc., was alleged to have been made by the appellant who was the accused 
person. ‘That section is to be found in Chapter III headed “ Prohibitions”. So 
far as it is material for our purpose, it runs thus: . 


“13. No person shall— 
(a) . Sew LA 
(6) consume or use liquor; or 
(a & & Cs & aon we 
By section 2 (24) “liquor” is defined as including— 

“ (a) spirits of wine, denatured spirits, wine, beer, toddy and all liquids consisting of or con- 

taining alcohol ; and a 

._, (b) any other intoxicating substance which the State Government may, by notification in the 
Official Gazette, declare to be liquor for the purposes of this Act ”. 
Therefore the prohibition of section 13 (b) extends to the consumption or use of 
each and everyone of the above enumerated items which are included in the defini- » 
tion of“ liquor ”. It follows that whoever consumes or uses any of these enumerated 
substances contravenes the provisions of section 13 (b) and consumption or use of 
any of these substances in contravention of this provision is an offence punishable 
‘under section 66 (b), 

The Bombay Prohibition Act containing the above provisions came into 
force on the goth May, 1949. . It is conceded on all hands that it was a perfectly 
valid piece of legislation enacted well within its legislative competency by. the 
then Bombay Legislative Assembly. Then came the Constitution of India on the 
26th January, 1950. Article 19 (1) (f) gives to all citizens the fundamental right 
„to acquire, hold and dispose of property. By sub-article (5), however, it is, pro- 
vided that nothing in clause (f) shall affect the operation of any existing law in so 
far as it imposes, or prevent the State from making any law imposing, reasonable 
restrictions on the exercjse of the right conferred by sub-clause (f) either in the 
interests of the general public or for the protection of the interests of any Scheduled 
Tribe. The Bombay Prohibition Act, 1949, was an existing law. By virtue of 
sub-article (5) the right conferred by sub-clause (f) cannot affect the operation 
of the Act in so far as it imposes reasonable restrictions of the kind mentioned in that 
sub-article. If, however, this existing law imposes restrictions which are unreasona- 
ble then it becomes inconsistent with the right guaranteed to the citizens by Article 
19 (1) (f) and consequently under Article 13 (1) “ shall, to the extent of such in- 
consistency, be void ”. It is beyond all dispute that it is for the Court to judge 
whether the restrictions imposed by any existing law or any part thereof on the 
fundamental rights of citizens are reasonable or unreasonable in the interests of 
the general public or for the protection of the interests of any Scheduled Tribe. 
If the Court holds that the restrictions are unreasonable then the Act or the part 
thereof which imposes such unreasonable restrictions comes into conflict and becomes 
inconsistent with the fundamental right conferred on the citizens by Article 1g (1) 
(f) and is by Article 13 (1) rendered void, not in toto or for all purposes or for all 
persons but “ to the extent of such inconsistency ”’, i.e., to the extent it is inconsis- 
tent with the exercise of that fundamental right by the citizens. This is plainly 
the position, as I see ‘it. 

Shortly after the commencement of the Constitution the validity of the Bombay 
Prohibition Act was chalJenged in its entirety. One F. N. Balsara, claiming to 
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be qn Igdian citizen, prayed to the High Court at Bombay, inter alia, for a writ of 

against the State of Bombay and the Prohibition Commissioner ordering 
them@({i) to forbear from enforcing against him the provisions of the Prohibition 
Act and (ii) to allow him to exercise his right to possess, consume and use certain 
articles, namely, whisky, brandy, wine, beer, medicated wine, eau-de-cologne, 
lavender water and medicinal preparations containing alcohol. The High Court, 
agreeing with some of the petitioner’s contentions and disagreeing with others, 
declared some of the provisions of the Act to be invalid and the rest to be valid. 
Both the State of Bombay and the petitioner Balsara appealed to this Court after 
obtaining a certificate from the High Court under Article 132 (1) of the Consti- 
tution. The judgment of this Court in those appeals was pronounced on the 25th 
May, 1951. See The State of Bombay and another v. F. N. Balsara’. So far as it is 
material for our present purpose this Court held— 


(1) that under entry 31 of List II of the Seventh Schedule to the Govern- 
ment of India Act, 1935, the Provincial Legislature had the power to make laws 
with respect to “intoxicating liquors, that is to say, the production, manufac- 
ture, possession, transport, purchase and sale of intoxicating liquors?” and there 
was, therefore, no legislative incompetency in the Bombay Legislature to enact the 
Bombay Prohibition Act, 1949 ; . 


(2) that the word “ liquor ” as understood in India at the time of the Govern- 
ment of India Act, 1935, covered not only those alcoholic liquids which are generally 
used as beverages and produce intoxication, but also liquids containing alcohol 
and, therefore, the definition of “ liquor ’’ contained in section 2 (24) of the Act 
was not ulira vires; and 


(3) that the restrictions imposed by sections 12 and 13 of the Act on the posses- 
sion, sale, use and consumption of liquor were not reasonable restrictions on the 
fundamental right guaranteed by Article 19 (1) (f), so far as medicinal and toilet 
preparations containing alcohol were concerned and that the said sections were 
invalid so far as they prohibited the possession, sale, use and consumption of these 
articles, but that those sections were not wholly void on this ground as the earlier 
categories mentioned in the definition of liquor,—namely, spirits of wine, methyla- 
ted spirit, wine, beer and toddy were distinctly separable items which were easily 
severable from the last category, namely, all liquors containing alcohol and further 
that the last category of “ all liquids consisting of or containing alcohol ” were again 
capable of being split up in several sub-categories, ¢.g., liquid medicinal and toilet 
preparations containing alcohol and the restrictions on the possession, sale, use and 
consumption of the earlier categories and all liquids containing alcohol other than 
medicinal and toilet preparations were not unreasonable. 


Tn the result this Court declared certain provisions of the Act invalid. Amongst 
the provisions declared invalid was section 13 (b), butit was so declared only ‘‘so farasit 
affects the consumption or use of such medicinal and voilet preparations containi 
alcohol ”. ‘This declaration, no doubt, was made pursuant te Article 13 (1) of the Con- 
stitution. ‘The very foundation of this declaration was that the prohibition imposed 
by this section against the consumption or use of liquid medicinal or toilet prepara- 
tions was an unreasonable restriction on the exercise of. the fundamental right of 
citizens to acquire, hold and dispose of property which in that case was liquid medi- 
cinal or toilet preparations containing alcoho]. The law thus declared by this Court 
is, by virtue of Article 141 of the Constitution, binding on all Courts within the 
territory of India. 


The offence with which the appellant was charged was alleged to have been 
committed on the 29th May, 1951, that is to say, four days after this Court pro- 
nounced its judgment in Balsara’s casel. On the 22nd April, 1952, the learned 
Presidency Magistrate acquitted the appellant of that charge with the following 
remark : j 
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“ The evidence also does not go to show conclusively that the accused had co hol 
without a permit. There are certain medicinal preparations which are allowed to be law 
and there must be satisfactory evidence to show that the accused has not consumed those tonjcs but 
only liquor for which he ought to have a permit ”. 


The State appealed to the High Court against this order of acquittal. The 
High Court following its own earlier decision in Rangrao Bala Mane v. State’ reversed 
the order of the Presidency Magistrate. Neither in the judgment of the Presidency 
Magistrate nor in the judgment of the Court was any reference made to the decision 
of this Court in Balsara’s case?. ‘The appellant came up to this Court in appeal 
after having obtained special leave from this Court. 


The appeal came up for hearing before a Division Bench of this Court consist- 
ing of Bhagwati, Jagannadhadas and Venkatarama Ayyar, JJ. Bhagwati, J., 
clearly and if I may respectfully say so, correctly accepted the position that the 
declaration made by this Court in Balsara’s case? 


“was a judicial pronouncement and that even though under Article 141 of the Constitution 
the law declared by this Court was binding on all Courts in India and is to be the law of the land 


the effect of that declaration was not to enact a statutory provision or to alter or amend section 
13 (b) of the Act.” 


Having accepted this position the learned Judge logically and, again I say with 
respect, correctly repelled the argument that the result of the decision in Balsara’s 
case? was to introduce, not in terms but in effect, an exception or provision to section 
I 3 (b) and that consequently the onus lay on the appellant to prove the existence 
of circumstances bringing his case within the exception or proviso as laid down in 
section 105 of the Evidence Act. The learned Judge, however, observed :-— 


“The only effect of the declaration was that the prohibition enacted in section 13 (b) was to be, 
enforceable in regard to the consumption or use of validly prohibited liquor, i.e., spirits of wine, 
methylated spirits, wine, beer, toddy and all non-medicinal and non-toilet liquid preparations con- 
sisting of or containing alcohol. e prohibition which was enacted in section 13 (b) against the 
consumption or use of liquor could in the light of the declaration made by this Court only refer 
to the consumption or use of validly prohibited liquor, i.e. spirits of wine, methylated spirits, wine, 
beer, toddy and all non-medicinal and non-toilet liquid preparations consisting of or containing 
alcohol and that was the only prohibition which could be enforced under the section 13 (b) and the 
penal section 66.” 


The learned Judge proceeded to illustrate how the effect of the declaration could 
be worked out: 


“* The effect of the Declaration on the provisions of section 13 (b), could be worked out in any 
of the following modes : 


No person shall consume or use spirits of wine, methylated spirits, wine, beer, toddy and all 
liquids consisting of or containing alcohol as are not or which are not or other than or save or except or 
provided they are not or but shall not include liquid medicinal or toilet preparations containing 
alcohol or all non-medicinal and non-toilet liquid preparations consisting of or containing alcohol. 

When these several interpretations were possible in regard to the effect of the Declaration on 
the provisions of section 13 (b), where would be the justification for interpreting the effect of the 
Declaration to be that of grafting an exception or proviso on section 13 (b) so as to attract the 
operation of the provisions of section 105 of the Evidence Act? It is clear that where several 
interpretations are possible, the Court should adopt an interpretation favourable to the accused, 
rather than one which casts an extra or sp¢cial burden upon him, which if at all should be done 
by clear and unequivocal provision in that behalf rather than in this indirect manner. (See also 
A.I.R. 1940 Madras 1.)” 


With the utmost respect to the learned Judge, the modes of working out the effect 
of the declaration indicated by him clearly involve the acceptance of one or other 
of the different forms of amendment of the section, although according to his views 
expressed earlier in his judgment the effect of the declaration was not to alter or amend 
section 13 (b) of the Act. Venkatarama Ayyar, J., however, took the view that as 
the Court had no legislative function and as judicial decisions did not amend or add 
to a statute but merely interpreted the law and declared whether it was valid or 
not, the result of a judicial deelaration that a statute or any part thereof was not 
Ee a a 


I. E 54 Bom. L.R. 325. 1951 5.G.R. 682 (S.G.). 
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valid wgs only that no effect could be given to it in a Court of law but that it did 
not that the statute or the part thereof declared void had gone out of the statute 
book@after the Court’s decision. He also held that section 105 of the Evidence Act 
‘would not in terms apply as Article 19 (1) (f) could not be said to form an exception 
to section 13.(b). He rested his decision on the ground that the inclusive definition 
of “liquor ”.adopted in section 2 (24) of the Act having been held to be within 
entry 31 in List II of the Seventh Schedule to the Government of India Act, 1935 
and, therefore, valid, that meaning should be its connotation in section 13 (b) as 
well and that under the section so read the offence would be established as soon as 
consumption or use of “ liquor ” so defined was established and that the plea that 
what was consumed was medicinal preparation containing alcohol was really a 
plea thatthe section, in so far as it prohibits consumption or use of liquid medicinal 
or toilet preparations containing alcohol, infringed the citizens’ fundamental right 
under Article 19 (1) (f) and was, therefore, unconstitutional as declared by this 
Court. His view was that it was for those who pleaded unconstitutionality to es- 
tablish all the elements which would go to establish that plea. Jagannadhadas, J., 
felt inclined to agree with the view of Venkatarama Ayyar, J., but as that aspect of 
the matter had not been fully argued he passed on to the argument canvassed before 
them, namely, that the part of the section declared invalid went out of the Act and 
the Act stood appropriately amended pro tanto. ‘This, according to the learned 
Judge, involved, that the word “‘ iquor’”’ stood amended as “ prohibited liquor ” 
or that it was to be understood with this limited connotation. ‘This argument he 
could not accept. His view was that what the decision in Balsara’s case} had done 
was not to authorise the importation of a new definition or to rewrite the section 
but, leaving the section intact, to treat the consumption or use of liquid medicinal 
or toilet preparations containing alcohol as taken out of the ambit of the section 
itself as the prohibition thereof was unconstitutional. This, according to the 
learned Judge, ‘could only be done by grafting an appropriate exception or proviso 
into section 13 (b). 

The result of the hearing before that Bench was that Bhagwati, J., held that 
the appeal should be allowed but Jagannadhadas and Venkatarama Ayyar, JJ-; 
were for dismissing the appeal. An application for review was, however, made on 
the ground that the judgments of the learned Judges involved a decision on consti- 
tutional matters which that Bench had no jurisdiction to decide but which could 
only be dealt with by a Constitution Bench. By an order made on the 26th April, 
1954, under the proviso to sub-article (3) of Article 145 that Bench accordingly re- 
ferred the following question for the opinion of the Constitution Bench, namely : 

“What is the effect of the declaration in Balsara’s case! that clause (b) of section 13 of the 
Bombay Prohibition Act, 1949, is void, under Article 13 (1) of the Constitution, in so far as it affects 
the consumption or use of liquid medicinal or toilet preparations containing alcohol, on the ground 
that it infringes Article 19 (1) (J) of the Constitution ?” 

The effect of a judicial declaration of a statute as unconstitutional has been 
stated by Field, J., in Norton v. Shelby County? , to be that the statute is no law and 
that, in legal contemplation, it is to be treated as inoperative as though it had never 
‘been passed. Cooley, in his Constitutional Limitations, Volume 1, page 382, has 
adopted this dictum ‘of Field, J., and expressed the view that where a statute is 
adjudged to be unconstitutional it is as if it had never been. J am unable to accept 
the proposition so widely stated. Even American text-book writers have felt that 
the statement of Field, J., needs to be somewhat qualified. (See Willoughby on the 
‘Constitution of the United ‘States, Volume I, page 11 and Willis on Constitutional 
‘Law, page 890). ‘The dictum, it will be observed, related to a statute which was 
made after the commencement of the Constitution and which was in violation of the 
provisions of the Constitution. It cannot obviously apply to a case where a statute 
~which was enacted before the commencement of the Constitution is declared to 
have become unconstitutional and void. In such a situatjon it cannot be said 
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that the judicial declaration means that such a statute is void for all purposegiinclyd~ 
ing past transactions that took place before the commencement of the Cons@ttflion. 
The Bombay Act was an existing law and the declaration in Balsara’s case? c@anot 
and does not affect anything done under the Act prior to the commencement of the 
Constitution. It will be further noticed that the decision in Balsara’s caset does not 
declare the entire Act or even the entire section 13 (b) to be void. It only declares 
void a part of section 13 (b), that is to say only that part of it which prohibits a 
citizen from consuming or using only liquid medicinal or toilet preparations contain- 
ing alcohol. The section, in its entirety, is still enforceable against all non-citizens. 
Even as against citizens the prohibition of the section with respect to the consump- 
tion or use of the earlier categories of liquor, namely, “‘ spirits of wine, denatured 
spirits, wine, beer, toddy” is fully operative. Moreover, even the prohibition 
against consumption or use of the last category of liquor, namely, “all liquids 
consisting of or containing alcohol °? remains operative even as against citizens 
except in so far as it prohibits them from consuming or using liquid medicinal 
or toilet preparations containing alcohol. In such a situation the passages from 
Cooley on Constitutional Limitations and the dictum of Field, J., can have no 
application. This is put beyond controversy by the decision of this Court in Keshava 
Madhava Menon v. The State of Bombay*. The Bombay Act being an existing law, 
the declaration made by this Court in Balsara’s case! must be taken to have been 
made under Article 13 (1). The Article does not in terms make the existing laws 
which are inconsistent with the fundamental rights void ab tntto or for all purposes. 
The declaration in Balsara’s case, as I understand it, is that the prohibition contained 
in section 13 (b) against the consumption or use of one particular variety of liquid 
consisting of or containing alcohol, namely, liquid medicinal or toilet preparations. 
containing alcohol imposes an unreasonable restriction on the exercise of a citizen’s 
fundamental right under Article 19 (1) (f) and is, therefore, unconstitutional and 
as such void to that extent. The result of it is that the prohibition of that part of 
section 13 (b) will be ineffective against and inapplicable to a citizen who consumes 
or uses liquid medicinal or toilet preparations containing alcohol. No part of the 
section is obliterated or scratched out from the statute book or in any way altered 
or amended, for that is not the function of the Court. The judicial declaration 
that a part of the section is unconstitutional and void only nullifies that offending 
part in the sense that it renders that part ineffective against and inapplicable to a 
citizen who consumes or uses liquid medicinal or toilet preparations containing 
alcohol in exercise of his fundamental right. In other words, when a citizen is. 
charged with an offence under section 66 (b) read with section 13 (b) he will be entitled: 
to say : “I ama citizen of India. I have consumed or used liquid medicinal or 
toilet preparations segs sacs ae eae I am entitled to do so under Article 19 (1) 
(f). The Supreme Court bas in Balsara’s caset declared the law, namely, that im 
such circumstances the prohibition of section 13 (b) is void as against me with 
respect to such consumption or use of liquid medicinal or toilet preparations contain- 
ing alcohol.” This plea, if substantiated, will be a complete answer to the charge. In 
short, the judicial declaration serves to providea defence to a citizen who has consumed 
or used liquid medicinal or toilet preparations containing alcohol. ‘Test the matter 
in this way. Suppose after the declaration a person is charged with.an offence under 
section 66 (b) read with section 13 (b) and in such a case the prosecution proves 
that the accused has taken alcohol in some form or other, as is the evidence of the 
doctor in the present case. What is to happen if nothing further is proved by either 
party? Surely, in such a situation a conviction must follow. If the accused person 
desires to avail himself of the benefit of the declaration in Balsara’s case,1 surely he 
must prove first of all that he is a citizen. The onus of this clearly lies on the accused. 
The next question is whether that is the only onus that lies on the accused. ‘To my 
mind he has to allege and prove not only that he is a citizen but that he has con- 
sumed or used liquid medicinal or toilet preparations containing alcohol and it is. 
only on such proof tha? he caneclaim the benefit of the declaration of law made im 
ae auas 
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nA case and establish his defence. The very basis of that declaration is that a 
citi the fundamental right to consume or use liquid medicinal or toilet pre- 
paragons containing alcohol and section 13 (b) in so far as it prohibits such consump- 
tion or use imposes an unreasonable restriction on his fundamental right under 
Article 19 (1) (f). In other words, the onus is on him to establish the situation 
or circumstances in which that part of the section which has been declared to be 
void should not be applicable to him. If he establishes the fact that he is a citizen 
and that he has consumed or used such liquid, then the declaration in Balsara’s caset 
will establish the law, namely, that the prohibition of section 13 (b) and the penalty 
under section 66 (b) are not applicable to him being inconsistent with his funda- 
mental right. To say that after the judicial pronouncement the section should be 
read qua a citizen as if liquid medicinal or toilet preparations are not there or that 
the ambit of the offence has narrowed down to a prohibition against the consump- 
tion or use of only the earlier categories of liquor set forth in the definition is, to my 
mind, tantamount to saying, covertly if not openly, that the judicial pronouncement 
has to that extent amended the section. To say that after the declaration the 
offence has become limited to the consumption or use of prohibited liquor is to alter 
or amend the definition of liquor although it has been held to be valid. I repeat 
that it is not within the competence ofa Court to alter or amend a statute and 
that the effect of the declaration made by this Court in Balsara’s case! is not to 
lift or take away or add anything out of or to the section at all. What it does is to 
declare, as a matter of law, that in a certain situation, namely, when liquid medi- 
cinal or toilet preparations containing alcohol are consumed or used, a certain part 
of section 13 (b), that is to sdy, that part of it which prohibits the consumption or 
use of liquid medicinal or toilet preparations containing alcohol, shall be void qua a 
particular class of persons, namely, citizens. In other words, the declaration 
in Balsara’s case! serves to provide a defence only to a citizen who has consumed 
or used liquid medicinal or toilet preparations. It is for the accused person, who- 
seeks to ward off the applicability of the section to him by having resort to the 
declaration made in Balsara’s case}, to establish the situations or circumstances on 
which that declaration is founded. In short a person who challenges the validity 
of the section on the ground of its unconstitutionality has the advantage of the 
declaration as a matter of law but the facts on which that declaration is based have 
nevertheless to be established in each particular case where the declaration is sought. 
to be availed of. I answer the question referred to us accordingly. 


It has been strenuously urged before us, as before the Division Bench, that 
such a view as, to the effect of this Court’s declaration will run counter to the well- 
established principle of criminal jurisprudence that the onus of establishing the 
charge is always on the prosecution, for it will throw the burden of proof on the 
accused person. ‘This argument has considerably impressed Bhagwati, J. and 
has also weighed with my learned colleagues on the present Bench. It is, however, 
not unusual in certain classes of cases or in certain circumstances to throw the 
onus of proof of a defence on the accused person. Section 105 of the Evidence 
Act is an instance in point. Section 114, ill. (a) of the same Act is another provision 
to which reference may be made. Section 103 of this very Bombay Prohibition 
Act raises a very strong presumption of guilt and throws the burden on the accused 
to prove his innocence in certain cases. Take section 96 of the Indian Penal Code 
which says— 

“ Nothing is an offence which is done in the exercise of the right of private defence.” 


Nobody will contend that this section requires the prosecution to prove that 
the acts constituting the offence charged against the accused were not done in the 
exercise of the right of private defence. It is obvious that this section serves to 
provide the accused person with a defence and if the accused person can prove 
that he did the acts complained of in defence of his person or property and if the 
acts were reasonable in the circumstances of the case he astablishes his defence. 
It is not necessary to multiply instances. It seems to me that the declaration in 
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Balsara’s case! gives a citizen who has consumed or used liquid medicinal rad 
preparations containing alcohol a defence to a charge under section 66 read 
with section 13 (b) of the Bombay Prohibition Act but it is for the accused p¢rson 
to prove the facts on which that declaration of law is founded. I see no hardship 
whatever in this, for the requisite facts are within his special knowledge. ‘To adopt 
the contrary view will be to ignore the sound principle well established in law that a 
judicial declaration of invalidity does not repeal, alter or amend a statute. 


As I hold that the declaration does not operate as an amendment of the section, 
I must logically hold, with respect to the view of Jagannadhadas, J., that the decla- 
ration cannot be treated as having grafted an exception or proviso to section 13 (b). 


In coming to the conclusion that I have, I have in a large measure found myself 
in agreement with the views of Venkatarama Ayyar, J., on that part of the case. 
I, however, desire to guard myself against being understood to agree with the rest 
of the observations to be found in his judgment, particularly those relating to waiver 
of unconstitutionality, the fundamental rights being a mere check on legislative 
power or the effect of the declaration under Article 13 (1) being “ relatively void ”. 
On those topics I prefer to express no opinion on this occasion. 


By THE Court.—The reference is answered in accordance with the opinion 
of the majority. i 


After the expression of opinion by the Constitution Bench the appeal came 
on for hearing before the Bench (N. H. Bhagwati, B. Jagannadka Das and T. L. 


Venkatarama Ayyar, JJ.) who originally heard the appeal. The Order of the Court 
‘was pronounced by 


Bhagwati, 7.t—-We have received the opinion expressed by the Constitution 
Bench. According to that opinion, which is expressed in the majority Judgment, 
the onus lay on the prosecution to prove that the alcohol of which the accused 
‘was smelling was such that it came within the category of prohibited alcohols. 


. We have heard the learned Attorney-General on the question whether that 
onus has been discharged and he has frankly conceded that on the material placed 
before us it cannot be urged that that onus has been discharged by the prosecution. 


The result, therefore, is that the conviction of the appellant will be quashed 
and the fine, if paid, will be refunded. 


Agent for Respondent: R. H. Dhebar. : 


G.R./K.S. —_——— Appeal allowed. 
SUPREME COURT OF INDIA. 
(Civil Appellate Jurisdiction.) 

PRESENT :—MEHROHAND MAHAJAN, Chief Justice, S. R. Das, GHULAM Hasan, 
N. H. Buacwati and T. L. VENKATARAMA AYYAR, JJ. 
Dhakeswari Cotton Mills, Ltd. .. Appellant* 

D. 
Commissioner of Income-tax, West Bengal . .. Respondent. 
Constitution of India (1950), Article 136—Power to grant special leave to appeal—Scope of discretion 


jurisdiction under—Finding of fact which statute has declared to be final and conclusive—Special leave if can “Ee 
given against. 
Incoms-tax Act (XI of 1922), section 23 (3), Assessment under—Duty of Income-tax officer to disclose 
materials on which he made the assessment to the assessee. 
It is not possible to define with any precision the limitations on the exercise of the diseretionary 
jurisdiction vested in the Supreme Court by the Constitutional Pon made in Article 136 of the 
Constitution., The limitations, whatever they be, are implicit in the nature and character of the power 
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on and only in special and extraordinary situations. Beyond that it is not possible to fetter 
the exerfise of this power by any set formula or rule. All that can be said is that the Constitution 
having ted the wisdom and good sense of the Judges of the Supreme Court in this matter, that 
itself is a sufficient safeguard and guarantee that the power will only be used to advance the cause 
of justice, and that its exercise will be governed by well established principles which govern the exercise 
of overriding constitutional powers. It is, however, plain that when the Court reaches the conclusion 
that a person has been dealt with arbitrarily or that a Court or Tribunal within the territory of India 
has not given a fair deal to a litigant, that no technical hurdles of any kind like the finality of findin 
of facts or otherwise can stand in the way of the exercise of this power because the whole intent an 
purpose of this article is that it is the duty of this Court to see that injustice is not i tal or per- 


ch If being an exceptional and overriding power, aly it has to be exercised sparingly and. 
wu A 


petrated by decisions of Courts and Tribunals because certain laws have made the decisions of these 
Courts or Tribunals final and conclusive. 


In woman! an assessment under section 23 (3) of the Income-tax Act, the Income-tax Officer 
is not fettered by technical rules of evidence and pleadings, and he is entitled to act on material which 
may not be accepted as evidence in a Court of law. But ıt is equally clear that in making the assess- 
ment under section 23 (3), the Income-tax Officer is not entitled to make a pure guess and make an 
assessment without reference to any evidence or any materials at all. There must be something 
more than bare suspicion to support the assessment under section 23 (3). 

Seth Gurumukh Singh v. Commissioner of Income-tax, Punjab, (1944) I.T.R. 393, approved. 

Where the Income-tax Tribunal did not disclose to the assessee what information had been 
supplied to it by the departmental representative, nor did it give any opportunity to the company 
to rebut the material furnished to it by him and declined to take allthe material that the assessee 
wanted to produce in support of its case, the result is that the assessee had not had a fair hearing. 
Accordingly the case must be remanded, for disposal after giving opportunity to the assessee to place 
any relevant materials before the tribunal. 

On appeal from the Judgment and Order, dated the 16th day of January, 1950, 
of the Income-tax Appellate Tribunal, Calcutta, in Income-tax Appeal No. 4658 
of 1948-49 and E.P.T.A., No. 1137 of 1948-49. 


N. C. Chatterjee and Veda Vyas, Senior Advocates (S. K. Kapoor and Ganpat Rat, 
Advocates with them) for Appellant. 


C. K. Daphiary, Solicitor-General of India (G. N. Joshi, Advocate, with him} 
instructed by R. H. Dhebar for Respondent. 

The Judgment of the Court was delivered by 

Mahajan, C.7.—(Civil Appeal No. 217 of 1953). The appellant is a public 
limited joint stock company incorporated under the Indian Companies Act, 
1913, with its registered office at Calcutta. It carries on the business of manufacture 
and sale of cotton yarn and piece-goods. On the 28th of July, 1944, the Income- 
tax Officer issued a notice to it under section 22 (2) of the Indian Income-tax Act 
calling upon it to file the return of its income for the assessment year 1944-45 (account 
year being 1943-44). Before the expiry of the due date for filing the return the 
account books of the appellant company together with the documents relevant 
to the accounts, were taken into custody by the Sub-Divisional Officer, Narayan- 
ganj and it is alleged. that these remained in the custody of the Court of the Sub- 
Divisional Magistrate till January, 1950, when they were handed back to the appel- 
lant. In this situation the assessee pleaded for extension of time to furnish the 
return. ‘This request was refused, and a show cause notice was issued under section 
28 (3) of the Act calling upon the appellant company why penalty should not be 
imposed upon it for its failure to file the return. An officer of the company appeared 
before the Income-tax Officer and explained the cause for this default. In order 
to ascertain whether the explanation furnished by the assessee was genuine, the 
Income-tax Officer made inquiries from the Court concerned about this matter, 


He also made a request to the Court to allow him access to the books of account. 
The Court, however, neither acceded to the demand that books of account be made 
available to the assessee nor did it permit the Income-tax Officer to have access 
tothem. The Income-tax Officer having thus satisfied himself about the genuineness 
of the assessee’s explanation, condoned the default in filing the return and dropped 
the proceedings taken against the company under section 28 (3) of the Act. 


It seems that no further action in the matter was taken by the department till 
the year 1947. During that year the company requested the department to revive 
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the proceedings. The proceedings having been revived the appellant dbmpgny 
furnished the return of its income for the assessment year 1944-45 on the 16th¥Mfarch, 
I 948. This return, however, was not a complete document as without the aisance 
of the books the profits could not be computed according to the provisions of law. 
On receipt of the return the Income-tax Officer issued a notice under section 23 (2) 
of the Act calling upon the company to supply further information on a number 
of points and to prepare certain statements indicated in the notice. This requisition 
had to be complied with by the roth March, 1948. On that date the Chief 
Accounts Officer of the company appeared before the Income-tax Officer and asked 
for further time till the middle of the following week for furnishing the requisite 
particulars. This request was, however, refused and assessment was completed 
on the goth March, 1948. The excess profits assessment was also made final on the 
23rd March, 1948. ‘The relevant part of the assessment order is in these terms :— 


“ From the point of view of profits, 1943, was a very good year, if not the best, for all cotton 
mills, Expenses on cotton and fuel shows that production was undoubtedly higher whereas it is 
found that the gross profit disclosed by this company is low. I conclude that amount of sales 
have not been accounted for. It is expected that actually the rate of gross profit should have been 
higher this year. In view of the higher costs of establishment, I take it that the rate of about 40 per 
cent., i.e., near about the rate niles in 1942 accounts should have been maintained. I add 
back the Rs. 36 lakhs for unaccounted sales ”. 


It may be mentioned that in the return the company had disclosed a gross 
profit of 28 per cent. on sales amounting to Rs. 1,78,96,122. The total amount of 
sales in the year 1942 was of the amount of Rs. 1,15,69,582, disclosing a gross profit 
of 41 per cent. The establishment expenses, however, during that year were in 
the sum of Rs. 15,94,101, while during the accounting year relevant to the year 
under assessment these had gone up to Rs. 34,74,735 on account of labour ouble: 
A number of other causes were mentioned by the assessee for the low rate of profit 
during the relevant period ; but the Income-tax Officer took no notice of them. 
On appeal this order was upheld by the Appellate Assistant Commissioner. The 
assessee then appealed to the Tribunal against these decisions. What happened 
before the Tribunal may well be stated in terms of the Tribunal’s order itself. 
‘This is what is mentioned in the judgment of the Tribunal :— 


“ At the end of the hearing of this appeal on 25th November, 1949, the Income-tax Appellate 
Tribunal requested the departmental representative to produce for the examination of the Income-tax 
Appellate Tribunal the gross profit rates shown or assessed in the cases of other similar cotton mills. The 
departmental representative wanted 3/4 days’ time to collect information on this point. On this the 
appellant also wanted to be allowed to produce information ing the gross profit rates shown or 
assessed by other similar cotton mills, and he was also allowed to produce information on the point. 
‘On or about the 29th November the counsel for the appellant requested that he should be allowed 
time till Saturday the grd of December to file the above information and time for this purpose was 
allowed to him. On the grd December Mr. Banerjee the appellant’s counsel saw the Accountant 
Member in his chamber and wanted to produce written arguments and a trunk full of books and paper 
in support of his case. Mr. Banerjee was told that the arguments in the case had finished on the 25th 
and he was allowed time only to supply to the Court the gross profit rates shown or assessed in the 
cases of other similar cotton mills. He was told that it was not fair to the other side to take notice of 
any additional evidence or record at that stage and his trunk of books and papers was returned to 
him. During the discussion of Mr. Banerjee with the Accountant Member Mr. Banerjee produced 
@ report showing that the gross profit rates of some mills in Bengal on the a e amounted to 23 per 
cent. In the statement showing 23 percent. gross profit rates there was another item called * Pool 
profit’ which was bigger than the gross profit rate. Mr. Banerjee was asked to explain what this 
word ‘ Pool profit’ meant but he had no information on this point . . . . . . . . For want 
‘of this information we are afraid it is not possible for us to attach a great deal of importance to the 


gross por ase of = p cent, mentioned in the books produced by Mr. Banerjee. 

; erjee during discussion further produced a book showing the wastage expected. In 
that book certain quality of cotton had been mentioned and it was said that wastage of 34 per cent. 
was normal. In the case of the assessee he has shown a wastage of 9 per cent. in 1942; 26 cent. 
in 1943 and Ig per cent. in 1944- The figure of 34 per cent. shown in that book would therefore seem 
to refer to a particular quality of cotton very much inferior to the cotton generally used by the appellant. 
The department’s main case on the question of wastage is based on the appellant’s own books according 
to which his wastage in the year under review amounted to three times the wastage in the year previous. 
In the light of all this information it appears to us that the Income-tax Officer was justified in making 
a substantial addition to thegross profit shown by the appellant. 


Coming to the question of what the amount of addition should be the departmental representative 
has on our request filed a number of cases of other cotton mills which show a gross profit rates varying 
between 49 per cent. and 22 per cent. and in one case even 13 percent. has been shown . . .. . 


+ 
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In tik face of all the above facts it appears to us that the Income-tax Officer was justified in coming 
to the coftclusion that all sales has not been brought into the books. Wehave, however, consideret all 
facts reldvant to this case and are of the opinion that the addition to the sales should be reduced from 
Rs. 3@1 made by the Income-tax Officer to Rs. 16 lakhs which would reduce the gross profit rate 
to about 35 per cent.” 

The sum and substance of these decisions is that the Income-tax Officer esti- 
mated the gross profit on sales at 40 per cent. by a pure guess, while the Tribunal 
reduced it to 35 per cent. by applying some other rule of thumb. Itis not clear 
from either of these judgments on what material these estimates were based. 


Dissatisfied with the decision of the Tribunal, the assessee wanted the Tribunal 
to state a case and refer to the High Court for its decision ten questions of law. It 
seems that Dr. Pal who represented the assessee before the Tribunal had only argued 
one question, namely, whether the estimate of profit made by the Income-tax Officer 
was excessive or whether it was justified on the material on the record. ‘The other 
points raised in the memorandum of appeal regarding the validity or the correctness 
of the procedure of assessment had been abandoned. The questions which were 
submitted to the Tribunal and which it was asked to refer to the High Court concern- 
ed all the points including those abandoned before the Tribunal. The Tribunal 
came to the conclusion that no question of law arose on its order, and it, therefore, 
dismissed the application made by the assessee. It appears that the assessee then 
applied to the High Court under section 66 (2) of the Act for the issue of a mandamus 
to the Tribunal directing it to refer to the High Court the very same questions of law 
which it had refused to refer. This application was summarily rejected. The High 
Court also refused an application for leave to appeal to this Court. Having ex- 
hausted all the remedies that were available to him under the Income-tax Act, the 
assessee then made an application to this Court for special leave against the order 
of the Income-tax Tribunal under the provisions of Article 136 of the Consti- 
tution. Leave was allowed and this appeal is now before us by virtue of that leave 


Mr. Chatterjee, the learned counsel for the appellant, contended inter alia 
that the assessment order made under section 23 (3) of the Income-tax Act had 
been made in violation of the principles of natural justice, inasmuch as it was not 
based on any material whatsoever and that the evidence tendeyed by the appellant 
had been improperly rejected. It was further said that the Tribunal acted without 
jurisdiction in relying on the data supplied by the Income-tax Department 
behind the back of the appellant company, and without giying it an opportunity to 
rebut or explain the same. Reliance was placed on the decision of a Full Bench 
of the Lahore High Court in Seth Gurmukh Singh v. Commissioner of Income-tax, Punjab}, 
for the proposition that while proceeding under sub-section 3 of section 23, the 
Income-tax Officer, though not bound to rely on evidence produced by the assessee 
as he considers to be false, yet if he proposes to make an estimate in disregard of 
that evidence, he should in fairness disclose to the assessee the material on which 
he is going to found that estimate ; and that in case he proposes to use against the 
assessee the result of any private inquiries made by him, he must communicate 
to the assessee the substance of the information so proposed to be utilized to such 
an extent as to put the assessee in possession of full particulars of the case he is ex- 
pected to meet and that he should further give him ample opportunity to meet it. 
It was said that the Tribunal failed to disclose to the assessee the material that the 
departmental representative had given to it regarding the rates of gross profit of 
cotton mills varying between 49 per cent. and 13 per cent., and that if that disclosure 
had been made, the assessee would have satisfied the Tribunal that the mills which 
had shown gross profits at rates mentioned above had no similarity of any kind 
with the appellant company’s mill or to other mills in Bengal and therefore those 
rates had no relevancy in the enquiry as to gross profits of the assessee company’s 
mill. It was also argued that both the Income-tax Officer and the Tribunal acted 
arbitrarily and on suspicion in estimating the rate of gross profit. In conclusion 
the learned counsel urged that now that the books ef accoumt of the company were 
available, it was only just and fair that the Income-tax Officer and the Tribunal 
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should examine these books in-order to determine the correctness of th retrn 
furnished by the assessee. ~ 


The learned Solicitor-General who appeared for the Commissiortr of 
Income-tax, West Bengal, combated the contentions raised by Mr. Chatterjee on 
a two-fold ground : sea the first instance, without questioning the jurisdiction 
of this Court to grant special leave against an order of an Income-tax Tribunal, 
he argued that such leave should not be granted when remedies provided by the 
Income-tax Act itself were available for correcting errors of the Tribunal, and 
had been taken but without success, It wa, said that the power conferred on 
this Court by Article 136 of the Constitution being an extraordinary power, its 
exercise should be limited to cases of patent and glaring errors of procedure, or 
where there has been a failure of justice because of the violation of the rules of natural 
justice or like causes but that this discretionary power should not be exercised for 
the purpose of reviewing findings of fact when the law dealing with the subject has 
declared those findings as final and conclusive. (2) That the finding given by 
the Income-tax Office: and affirmed by the Appellate Assistant Commissioner 
and the Tribunal was based on material and it could not be said that these bodies 
had acted arbitrarily in this matter. It was contended that the Income-tax Officer 
has very wide powers and is not fettered by technical rules of evidence and plead- 
ings, and that the only restriction on his judgment is that he must act honestly on 
the material however inadequate before him, but not capriciously or arbitrarily. 
It was suggested that owing to the disparity of the rate of wastage the Income-tax 
Officer was entitled to reach the conclusion that the assessee had not disclosed the 
full sales made by him during the accounting year, and that on that basis he was 
entitled on his own information to make an estimate of the rate of gross profit. 


As regards the first contention of the learned Solicitor-General, we are un- 
able to accede to it. It is not possible to define with any precision the limitations 
on the exercise of the discretionary jurisdiction vested in this Court by the consti- 
tutional provision made in Article 136. The limitations, whatever they be, are 
implicit in’ the nature and character of the power itself. It being an exceptional 
and overriding power, naturally it has to be exercised sparingly and with caution 
and only in special and extraordinary situations. Beyond that it is not possible 
to fetter the exercise of this power by any set formula or rule. All that can be said 
is that the Constitutionehaving trusted the wisdom and good sense of the Judges of 
this Court in this matter, that itself is a sufficient safeguard and guarantee that the 
power will only be used to advance the cause of justice, and that its exercise will be 
governed by well established principles which govern the exercise of overriding 
constitutional powers. It is, however, plain that when the Court reaches the con- 
clusion that a person has been dealt with arbitrarily or that a Court or tribunal 
within the territory of India has not given a fair deal to a litigant, then no technical 
hurdles of any kind like the finality of finding of facts or otherwise can stand in 
the way of the exercise of this power because the whole intent and purpose of this 
article is that it is the duty of this Court to see that injustice is not perpetuated or 
perpetrated by decisions of Courts and tribunals because certain laws have made 
the decisions of these Courts or Tribunals final and conclusive. What we 


have said above sufficiently disposes of the first contention raised by the learned 
Solicitor-General. 


As regards the second contention, we are in entire agreement with the learned 
Solicitor-General when he says that the Income-tax Officer is not fettered by tech- 
nical rules of evidence and pleadings, and that he is entitled to act on material 
which may not be accepted as evidence in a Court of law, but there the agreement 
ends ; because it is equally clear that in making the assessment under sub-section (3) 
of section 23 of the Act, the Income-tax Officer is not entitled to make a pure guess 
and make an assessmefit without reference to any evidence or any material at all. 
‘There must be something more than bare suspicion to support the assessment under 
section 23 (3). The rule of law on this subject has, in our opinion, been fairly and 
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rightl¥ stated by the Lahore High Court in the case of Seth Gurmukh Singh v. Commis- 
stoner Pf Income-tax, Punjab}. 

@ $ this case we are of the opinion that the Tribunal violated certain fundamental 
rules of justice in reaching its conclusions. Firstly, it did not disclose to the assessee 
what information had been supplied to it by the departmental representative. Next, 
it did not give any opportunity to the company to rebut the material furnished to it 
by him, and lastly, it declined to take all the material that the assessee wanted to 
produce in support of its case. The result is that the assessee had not had a fair 
hearing. The estimate of the gross rate of profit on sales, both by the Income-tax 
Officer and the Tribunal seems to be based on surmises, suspicions and conjectures. 
It is somewhat surprising that the Tribunal took from the representative of the 
department a statement of gross profit rates of other cotton mills without showing 
that statement to the assessee and without giving him an opportunity to show that 
that statement had no relevancy whatsoever to the case of the mill in question. It 
is not known whether the mills which had disclosed these rates were situate in Bengal 
or elsewhere, and whether these mills were similarly situated and circumstanced. 
Not only did the Tribunal not show the information given by the representative of 
the department to the appellant, but it refused even to look at the trunk load of 
books and papers which Mr. Banerjee produced before the Accountant-Member 
in his chamber. No harm would have been done if after notice to the department 
the trunk had been opened and some time devoted to see what it contained. ‘The 
assessment in this case and in the connected appeal, we are told, was above the 
figure of Rs. 55 lakhs and it was meet and proper when dealing with a matter of this 
magnitude not to employ unnecessary haste and show impatience, particularly 
when it was known to the department that the books of the assessee were in the cus- 
tody of the Sub-Divisional Officer, Narayanganj. We think that both the Income- 
tax Officer and the Tribunal in estimating the gross profit rate on sales did not act 
on any material but acted on pure guess and suspicion. It is thus a fit case for the 
exercise of our power under Article 136. ; 


In the result we allow this appeal, set aside the order of the Tribunal and re- 
mand the case to it with directions that in arriving at its estimate of gross profits 
and sales it should give full opportunity to the assessee to place any relevant material 
on the point that it has before the Tribunal, whether it is found in the books of 
account or elsewhere and it should also disclose to the assessee the material on which 
the Tribunal is going to found its estimate and then afford him full opportunity to 
meet the substance of any private inquiries made by the Income-tax Officer if it 1s 
intended to make the estimate on the foot of those enquiries. It will also be open 
to the department to place any evidence or material on the record to support the 
estimate made by the Income-tax Officer or by the Tribunal in its judgment. The 
Tribunal if it thinks fit may remit the case to the Income-tax Officer for making 
a fresh assessment after taking such further evidence as is furnished by the assessee 
or by the Department. The costs of these proceedings will abide the result. 


Civil Appeal No. 218 of 1953.—This appeal concerns the same assessee as Appeal 
No. 217 of 1953 and relates to the assessment of its profits for the years 1945-46, 
and 1946-47, the account years being 1943-44 and 1944-45. ‘The facts and circum- 
stances relating to these assessments are the same as have been stated in our judg- 
ment in Appeal No. 217 of 1953, and it is unnecessary to re-state them here. ‘The 
assessee duly furnished returns for these years within the time allowed to it but the 
profits returned regarding these years'could not be computed according to the 
provisions of law as the relative books of account were in the Court of the Sub-Divi- 
sional Magistrate, Narayanganj and were not received back by the assessee till 
after the completion of the assessment. The Income-tax Officer did not accept 
the estimate disclosed of the gross profit and sales during the years and for reasons. 
stated in the judgment relating to 1944-45 assessment he held that during these 
years also full amount of sales had not been acgounted dor. He-therefore added 
back Rs. 23,67,000 in the year 1944 and Rs. 24,55,000 in the year 1945. The profit 
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disclosed by the audited account in 1944 was Rs. 8,06,830 and in 1945, Rs. 8,%7,89p. 
The Income-tax Officer estimated these figures at Rs. 31,73,830 and Rs. 33§%2,800 
by estimating the rate of profit at 334 per cent. on sales, whereas the appell 

shown a gross profit at the rate of 20 per cent. and 19 per cent. respectively. On 
appeal, the Appellate Assistant Commissioner confirmed this order. On further 
appeal to the Tribunal, the estimate was reduced to 28 per cent. mostly for the 
reasons given in the judgment of the Tribunal relating to the assessment for the 
year 1944-45. The relevant part of the judgment dealing with these assessments 
is in these terms : 

“The appellant had shown a gross profit rate of 20 per cent. in 1945-46 assessment and 19 per 

cent. in 1946-47 assessment. After the additions made by the Income-tax Officer are taken into 
consideration, the gross profit rate works out to 334 per cent. on the enhanced sales, for both these 
years. Thé lists of cases of other cotton mills filed with us by the Departmental representative show 
that profits during these two years were a little less than the profits during the assessment year 
1944-45. Considering all the facts of these cases, we are of opinion that the additions made ate 
these two years be reduced to Rs. 14,00,000 in 1945-46 and Rs. 14,10,000 in 1946-47. This woul 
reduce the gross profits to about 28 per cent. on enhanced sales during both these years.” 
No separate arguments were addressed by the learned counsel for either side in this 
appeal, and for the reasons given by us in our judgment in Appeal No. 217 of 1953 
this appeal is also allowed, the decision of the Tribunal set aside and the case re- 
manded to the Tribunal with similar directions as given in Appeal No. 217 of 1953. 
‘Costs of this appeal will also abide the result. 


G.R./K.S. — Appeals allowed. 
SUPREME COURT OF INDIA. 
[Criminal Appellate Jurisdiction.] 


Present :—N. H. Boacwati, B. JAGANNADHADASTAND T. L. VENKATARAMA 
Ayyar, JJ. 


Ramkishan Mithanlal Sharma and others .. Appellants* 
D. 
The State of Bombay .. Respondent. 


Criminal Procedure Code (V of 1898), section 162—Applicability—Evidence as to test identification parades 
held by the police—Admissibtlity—Bombay City Police Act (IV of 1902), section 63—Applicability—Evidence 
Act (I of 1872), section 27—Scope—Criminal trial—Admission of inadmissible sudence—Power of appellate 
Court. 


The provisions of section 162 of the Criminal Procedure Code applied to investigations conduct- 
<d by the Bombay City Police from and after the 1st August, 1951 addid not apply to investigations 
prior to 1st August, 1951, in which case section 63 of the Bombay City Police Act (IV of 1902) was 
applicable. Therefore the question as to admissibility in evidence of the statements made in the 
course of investigation under the Bombay City Police Act, 1902, would have to be considered in the 
light of the provisions of section 63 of that Act and not section 162 of the Criminal Procedure Code. 
In regard to test identification parades held prior to rst A t, 1951 (when investigations under the 
Bombay City Police Act were assimilated to that under Criminal Procedure Code by Bombay Act 
(XXII of 1951) repealing section 1 (2) (o) of the Criminal Procedure Code) no question as to the pro- 
visions of section 162 of the Criminal Procedure Code arises. In regard however to test identification 
parades held after the rst August, 1951, the evidence in regard to those parades is not admissible having 
regard to the provisions of section 162 of the Criminal Procedure Code. There is a distinction between 
the mental act of identification and the communication of that fact to another person. The mental 
act of identification is not hit by section 162 but the communication thereof to another person either 
by an oral statement or even by signs or gestures including the pointing out by finger or god of assent 
in answer to a question put to the identifier in that behalf would come within the ban of section 162. 
Anything which amounts to a communication of the fact of such identification by the identifier to 
another person is banned and no evidence in respect thereof can be given in a Court of law 
under section 162. 


Khabiruddin v. Emperor, A.I.R. 1943 Cal. 644; Surendra Dinda v. Emperor, A.I.R. 1949 Cal. 514 
and Daryo Singh v. State, A.I.R. 1952 . 59, approved in preference to In re Kshatri Ram Singh, 
A.LR. 1941 ad. 675 ; Guruswami Thevan v. Emperor, 1936 M.W.N. 177 and Ramadhin Brahmin 
v. Emperor, A.I.R. 1929 Nag. 36. i 

Reception of evidence inadmissible under section 162 of the Criminal Procedure Code was not 
necessarily fatal and in an appeal the Court had to see whether the reception influenced the mind of the 
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jugy so geriously as to lead them to a conclusion which might have been different but for its reception. 
It mustfhlways be a question whether prejudice had been caused in such cases, and if not, whether the 
materiis left were sufficient within the meaning of secuon 167 of the Evidence Act. The position 
in tifs Behalf has got to be considered with reference to the provisions of section 537 of the Criminal 
Procedure Code and section 167 of the Indian Evidence Act. A conviction may be maintained 
provided that after excluding such inadmissible evidence the admissible evidence remaining was in 
the opinion of the Court, sufficient clearly to establish the guilt of the accused. Abdul Rahim v. Em- 
peror, (1946) 2 M.L.J.1: L.R. 73 LA. 77: LL.R. (1946) Lah. 119 (P.C.) and Mushtag Husan v. 
State of Bombay, (1953) S.C.J. 338 : 1953 8.C.R. 809 (S.C.), followed. 


The merits of the case has to be examined by the Court of appeal and the Court had to decid® 
ffor itself whether the conviction could be maintained. 


The evidence of the police officer (as to discovery of something in consequence of something said 
by the accused) would no doubt go to show that the accused knew of the existence of the fact discovered 
in consequence of information given by him, But that would not necessarily show his direct connection 
with the offence. It would merely be a link in the chain of evidence which taken along with other 
pieces of evidence might go to establish his connection therewith. This circumstance would therefore 
be innoccuous and evidence could certainly be given of that circumstance without attracting the 

‘operation of section 27 of the Evidence Act. 


Essentials of a valid charge to the jury reviewed. 


Appeal by Special Leave granted by the Supreme Court by its Order dated the 
and April, 1953, from the Order dated the 12th January, 1953, of the High Court 
of Judicature at Bombay in Criminal Appeal No. 22 of 1953, arising out of the 
Judgment and Order dated the 6th October, 1952, of the Court of Sessions Judge, 
Greater Bombay, in Case No. 20 of 1952. 


A. K. Basu, Senior Advocate (7. B. Dadachanji and Naunit Lal, Advocates, 
with him) for Appellant in Criminal Appeal No. 4 of 1954. 


T. Godiwala and B. P. Maheshwari, Advocates, for Appellant in Criminal 
Appeal No. 23 of 1954. 


Jai Gopal Sethi, Senior Advocate (B. P. Maheshwari and T. Godtwala, Advo- 
cates, with him) for Appellant in Criminal Appeal No. 28 of 1954. 


M. C. Setalvad, Attorney-General for India (Porus A. Mehta and P. G. Gokhale, 
Advocates, with him) for Respondent. 

The Court delivered the following :— 

Jupcments : Bhagwati, F., (Venkatarama Ayyar, F., subscribing to 1t)—Anokhelal 
Ranjit Singh, original accused 1 and appellant in Criminal Appeal No. 28 of 
1954, Harnarain Nanakchand, original accused 2 and appellant in Criminal 
Appeal No. 23 of 1954 and Ramkishan Mithanlal Sharma, original 
accused 4 and appellant in Criminal Appeal No. 4 of 1954, along with 
‘one Rubidas Redheul original accused 3 since deceased and one Bankelal 
Devisingh still absconding were charged under section 397 read with section 
395 of the Indian Penal Code with having committed dacoity and used deadly 
weapons at the time of committing the same and were also charged under section 
396 of the Indian Penal Code with having committed the murder of Lawrence Qua- 
dros at the same time and place and in the course of the same transaction while 
committing the said dacoity. The trial was held before the Sessions Judge for 
Greater Bombay with the aid of a special jury. The jury returned unanimous 
verdicts of guilty against each of the accused and the learned Sessions Judge con- 
victed them and sentenced each of them to transportation for life. An appeal filed by 
them to the High Court of Judicature at Bombay was summarily dismissed. Special 
leave was granted to them to appeal to this Court and these 3 special leave appeals 
have now come on for hearing and final disposal before us. 


The prosecution alleged that the Lloyds Bank, Ltd., had a branch situated 
at Hornby Road and had three entrances, the main one on Hornby Road and two 
others on Outram Road and Bastion Road. It was customary for the Bank to 
send cash from time to time to the Reserve Bank whenever the Head Cashier thought 
that there was a surplus. On a day previous to the day when cash was to be sent, 
the Head Cashier would give the currency notes to the Assistant Cashiers. As a 
token of having checked up the notes each of the Assigtant Cashiers would put 
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their signatures on the top and the bottom notes in a bundle containing 1op nopjes 
of Rs. 100 each, and would affix thereon the rubber stamp of the Bank. § These 
notes then would be tied up in what are known as “ thappis”’ each “ ad 
consisting of 10 bundles of 100 notes each. On the day that the cash was to be sent 
an escort party would go to the Reserve Bank with the cash consisting of two Assis- 
tant Cashiers, one European officer and a peon. The Assistant Cashiers would 
then put the cash into a leather bag which bag would be attached by an iron chain 
to the person of the peon. The Lloyds Bank it appears had received a large deposit 
from the Bank of Iran a few days prior to the day in question and it was decided that 
an amount of Rs. 12 lakhs should be sent to the Reserve Bank of India on the goth 


April, 1951. 


In the morning of the goth April, the escort party consisted of Brightling, 
Sarkari and Doctor and the peon Rama Madura and taxi No. BMT 1829 was 
summoned to carry the party to the Reserve Bank. The escort party emerged 
from the rear door of the Bank and went up to the taxi. Bala Gopal Kadam, a 
watchman was on duty on Bastion Road. When the escort party came out, the 
taxi’s bonnet was in the direction of the Empire Cinema and the driver Lawrence 
Quadros was at the driver’s seat. Brightling got into the taxi first and took his 
seat on the rear seat and was followed by Rama Madura. Sarkari went round 
in front and took his seat next to the taxi driver. Rama Madura after entering the 
taxi placed the bag on the taxi’s floor and was about to take his seat. Doctor was 
standing with his left hand on the rear door of the taxi on the Bank side waiting 
for Rama Madura to take his seat. It was at this juncture that accused 1, 2 and 4, 
Rubidas and Bankelal attacked the taxi and the escort party. One of these persons 
first wrenched open the door to the taxi driver’s seat, leaned inside and fired twice 
with a revolver. One of these shots caused an injury to Lawrence Quadros near 
the collar bone, which almost instantaneously caused his death and his body came 
out with the head first. ‘The man who so shot after leaning into the taxi went round 
the front of the taxi and took his seat next to the driver’s seat. There was another 
man behind this one when the driver was shot, and he pulled out Lawrence Quadros 
from the taxi and took his seat at the steering wheel. That man was Rubidas— 
one time a motor driver in the employ of the Pan American Airways at Delhi. 
Accused 1 also armed with a revolver stood on the road side of the taxi and fired 
twice at the taxi from that side and accused 2 and 4 were either at the back or on 
the Bank side and were also armed with revolvers. Sarkari first thought that these 
shots were tyre-bursts and naturally got out of his seat to inspect the tyres but hearing 
further shots he realised that an attempt was being made to lcot the cash. He got 
frightened and went in the direction of Outram Road. Brightling got out of the 
taxi, first went a little towards the back of the taxi and then seeing that the taxi was 
surrounded, zig-zagged and went towards the junction of Outram and Bastion 
Roads where he tried unsuccessfully to stop a passing car. Accused 1 who was 
firing át the taxi came near it, opened the back door of the taxi on the road side 
with his shoulder and got into the taxi. Accused 2 came towards the rear door 
of the taxi on the Bank side and fired at Doctor injuring him on the dorsum of his 
left palm. Kadam at about this time raised his baton, realising that Doctor was 
in danger whereupon accused 2 shouted “Khabardar, chhod do chale jao, bhago’” 
or words to that effect and shot at him injuring him in his right eye. That injury 
resulted in the total loss of his right eye. Both the accused 2 and 4 were armed with 
revolvers. A driver by name Sarvarkhan, was sitting on the footpath near the taxi 
and seeing the body of Lawrence Quadros falling out of the taxi he tried to go up 
to him but the accused 4 prevented him from doing so shouting at him “ khabardar ’” 
and threatened him with his revolver. During the course of the attack someone 
of these men shot at Rama Madura. Rama Madura became unconscious and: 
accused 2 and another dragged him out from the taxi. The taxi was then started 
whereupon Brightling, who was still on Bastion Road, after making signals to the 
Cash Department to show as to* what was taking place picked up a motor cycle 
parked near the corner of the Parsi Lying-in-Hospital and threw it in the way of 
the taxi but Rubidas, who was driving that taxi, managed to drive it away. ‘The 
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taki hqwever had to be first driven at a slow speed and one Major Casey, who was 
stan at the corner of the footpath saw the whole of the incident and also those 
insi@e «he taxi when it was driven past him. The prosecution alleged that accused 
1, 2 and 4, Rubidas and Bankelal surrounded and attacked the taxi and its inmates 
and after snatching away the bag tied to Rama Madura’s belt with the cash con- 
taining Rs. 12 lakhs drove away in that taxi. Brightling and some other employees 
of the Bank after some time secured a car which was parked nearby and went round 
in seareh of the taxi but to no purpose. Brightling then reported the matter to 
the Esplanade Police Station but before that the telephone operator of the Bank, 
Mrs. Paterson who with Miss Vida Palmer, a clerk, had seen the incident from the 
‘window on the mezzanine floor had telephoned to the police and several police 
officers arrived at the Bank soon after. Lawrence Quadros was already dead and 
his body was sent to the morgue. Doctor, Kadam and Rama Madura, who had 
all been injured, were sent to St. George’s Hospital. ‘The taxi which was driven 
away by Rubidas with the accused and Bankelal seated therein was found abandoned 
at about 1-30 P.M. on that very day by the police not far from the Kashmir Hotel. 
The police made various efforts to trace accused 4 and Bankelal but were una- 
ble to find them and they therefore charge-sheeted accused 1, 2 and Rubidas (who 
‘was original accused 3) and they were all committed to stand their trial in the 
Sessions Court. After those proceedings were over the accused 4 was arrested on 
the 25th December at Bareli Station, and he too was charge-sheeted and was 
committed to Sessions. Rubidas, the original accused 3, died on the grd August, 
1952, with the result that accused 1, 2 and 4 stood their trial on the charges under 
sections 395, 397 and 396 of the Indian Penal Code. 


The defence of the accused 1, 2 and 4 was that they had nothing to do with the 
incident in question which took place in the morning of the goth April, 1951. 
‘Though conceding that they had been in Bombay, accused 1 and 4 contended that 
accused 1 had left Bombay on the night of the 18th April and accused 4 had left 
Bombay either on the 16th or 17th April for Allahabad, that they were not in Bombay 
on the day in question but were in Allahabad where they had filed two affidavits 
before one Tondon, the first class Magistrate at Allahabad. Accused 2 also conceded 
that he had stayed in Astoria Hotel with the accused 4 but he had left that hotel 
on the 18th April and had gone to stay in Kashmir Hotel on that day and had stayed 
there until the night of the 2oth April when he left Bombay for Delhi. His case 
was that he had come to Bombay to make purchases for his wedding and his busi- 
ness and that he had nothing to do with the incident in question. 


Before the learned Judge the prosecution led the evidence of various witnesses. 
‘That evidence may be grouped into three heads. One part of the evidence related 
to the movements and the activities of the accused before the goth April, 1951, the 
other part of the evidence related to the actual participation of the accused in the 
occurrence which took place at Bastion Road on the morning of the 2oth April 
between 10-30 and 10-45 A.M. and the last part of the evidence related to the subse- 
quent events including the arrest and the identification of the accused, the reco- 
veries of the tin box containing the revolvers and the live cartridges, the steel trunk 
containing six ‘thappis’ and five bundles of roo rupee notes and disbursements 
of cash by the accused towards the end of April or the beginning of May. The 
accused were represented by counsel and searching and vigorous cross-examina- 
tion was addressed to all the prosecution witnesses. The trial took considerable 
time. ‘The counsel addressed the special jury at considerable length and the learned 
Sessions Judge summed up the whole case to the special jury in a charge which took 
well-nigh three days. It was a very exhaustive and a fair charge and in several 
respects was favourable to the accused. ‘The learned Judge summed up the evidence 
which had been led by the prosecution, pointed out the defects as also the contradic- 
tions in the evidence of the several witnesses, administered the necessary warning in 
regard to the evidence of the identification parades, considered the cases of each 
of the accused separately and marshalled the evidence which had been led by the 
ra against each of them and fairly put to the jury the questions which they 

d to determine before they could arrive at their verdiot. The jury took time to 
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consider their verdict and returned as stated: above unanimous verdicts of] guilty 
against all the accused in respect of both the charges. ° 


This being a trial by jury the appellants in order to succeed would havé to 
establish that there were`serious misdirections or non-directions in the learned 
Judge’s charge to the jury such as would vitiate the verdict. The main contentions. 
which were urged before us by the learned counsel for the appellants were :— 


(1) That evidence inadmissible under sectioh 162 of the Criminal. Proce- 
dure Code and under section 27 of the Indian Evidence Act had been admitted 
and that therefore there was an error of law which amounted to a misdirection to 
the jury ; and 


(2) That there were misdirections in the learned Judge’s charge to the 
jury which had the effect of misleading the jury or were in any event suchas to 
render the charge unfair and prejudicial to the accused, thus causing a failure of 
justice. 

The admission of inadmissible evidence was attacked on two counts :— 


(1) That the evidence in regard to the test identification parades held at 
the instance of the police and under their active supervision was hit by section 162 
of the Criminal Procedure Code and 


(2) That the statement of the police officer that it was “ at the instance of ” 
or “in consequence of certain statement by” the accused that certain discoveries 
were made was hit by section 27 of the Indian Evidence Act. 


The investigation in this case was started on the goth April, 1951 and the 
Bombay City Police were then governed in the matter of investigation by the pro- 
visions of the Botnbay City Police Act (Bombay Act IV of 1902). Section 63 
of that Act provided :— 

“ (1) No statement made by any person to a Police officer in the course of an investigation under 

this Act shall, if taken down in writing, be signed by the person making itnor shall such writing be 
used as evidence.” 
There was a proviso to that section which enabled such statements to be used by 
the accused to impeach the credit of such witness in the manner provided by the 
Indian Evidence Act, 1872. It may be noted that under section 1 (2) (a) of the 
Criminal Procedure Code the Code did not apply to the Police in the towns of 
Calcutta and Bombay and therefore section 162 of the Criminal Procedure Code 
was not applicable to the investigations made by the Bombay City Police. On the 
11th June, 1951, the State Legislature passed the Bombay Police Act (XXII of 1951). 
Section 167 (3) of that Act repealed section 1 (2) (a) of the Criminal Procedure 
Code so far as the police in the town of Bombay were concerned with the result 
that when this Act came into operation with effect from the rst August, 1951, the 
Bombay City Police were also governed by the provisions of Criminal Procedure 
Code thus bringing into operation the provisions of section 162 thereof in the investi- 
gations conducted by the Bombay City Police. Section 162 (1) of the Criminal 
Procedure Code provides :— 

“ No statement made by any person to a police officer in the course of an investigation under this 
Chapter shall, if reduced into writing, be signed by the person making it; nor shall any such statement 
or any record thereof, whether in a police diary or otherwise, or any part of such statement or record, 
be used for any purpose (save as hereinafter provided) at any inquiry or trial in respect of any offence 
under investigation at the time when such statement was made.” 


There is a proviso to this sub-section which enables the accused to use such state- 
ments to contradict such witnesses in the manner provided by section 145 of the 
Indian Evidence Act. The investigations conducted by the Bombay City Police 
were after the 1st August, 1951, assimilated to the investigations conducted by the 
police under the Criminal Procedure Code and oral statements made by persons 
to police officers in the course of the investigation alsocame within the ban of section 
162 and could not be used for any purpose save that specified in the proviso to section 
162 (1). . š 
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‘ e provisions of section 162 applied to investigations conducted by the Bombay 
City *Hblice from and after the rst August, 1951. They applied to investigations 
ss this chapter ”, t.e., investigations conducted under the Criminal Procedure 
Code and therefore prima facie did not apply to the investigations conducted by the 
Bombay City Police prior to the Ist August, 1951, in which case section 63 of the 
Bombay san Police Act (IV of 1902) was applicable. It was however contended 
on behalf of the appellants that this section was a procedural one, that nobody 
had a vested right in any course of procedure, that alterations in procedure were 
to be retrospective unless there was some good reason against it or unless that con- 
struction be textually inadmissible (vide Banwar: Gope v. Emperor} and Delhi Cloth 
Mills v. Income-tax Commisstoner, Delhi?, that the ban under section 162 was operative 
when evidence in regard to the test identification parades was led before the learn- 
ed Sessions Judge and that therefore all evidence in regard to these test identifica- 
tion parades whether they had been held before or after the 1st August, 1951, was 
inadmissible. It was contended on the other hand by the learned Attorney-General 
for the respondents that section 167 (2) of the Bombay Police Act (XXII of 1951) 
saved by clause (b) thereof any right, privilege, obligation or liability already ac- 
quired, accrued or incurred before such date and by clause (d) thereof any investi- 
gation, legal proceeding or remedy in respect of such right, privilege, obligation, 
liability, penalty, forfeiture or punishment and that therefore the investigation which 
had been made by the police under the provisions of the Bombay City Police Act 
(IV of 1902) was saved and did not come within the ban of section 162 of the Cri- 
minal Procedure Code. Both these contentions are untenable. Section 167 (2) 
could only apply to those rights, privileges, obligations or liabilities already acquired, 
accrued or incurred under the Bombay City Police Act (IV of 1902) before the 
date of its repeal. An investigation conducted by the police under the provisions 
of that Act would not create or impose any right, privilege, obligation or liability 
which could be saved by the provisions of section 167 (2) of the Bombay Police Act 
(XXII of 1951). The investigation which had been conducted up to the 1st August, 
1951, would be governed by the provisions of Bombay City Police Act (IV of 1902) 
and unless there was something in the Bombay Police Act (XXII of 1951) which 
referred to those investigations, all the incidents of those investigations would be 

overned by the provisions of the repealed Act and the question as to the admissi- 

ility in evidence of the results of such investigations would also have to be consi- 
dered with reference to the provisions of that Act. Section 162 of the Criminal 
Procedure Code in terms applied to the investigations conducted ‘“‘ under this 
Chapter ”, t.e., Chapter 14 which relates to information to the police and their 
powers to investigate, whereas section 63 of the Bombay City Police Act (IV of 1902) 
specifically referred to the investigations conducted ‘‘ under this Act”, i.e., the 
Bombay City Police Act (IV of 1902). Section 162 of the Criminal. Procedure Code 
therefore applied by reason of the context and the terms of that very section to in- 
vestigations which had been conducted by the Bombay City Police after the 1st 
August, 1951 and would not have a retrospective operation, because the investi- 
gations conducted up to the 1st August, 1951, by the Bombay City Police would 
certainly not be investigations conducted “ under this Chapter ”, i.e., Chapter IV 
of the Criminal Procedure Code. ‘There is no substance therefore in either of these 
contentions and the question as to admissibility in evidence of the statements made 
in the course of investigation under the Bombay City Police Act (IV of 1902) 
would have to be considered in the light of the provisions of section 63 of that Act 
and not section 162 of the Criminal Procedure Code. 


It may be noted that the test identification parades in regard to the accused 
1 and 2 were all held prior to the 1st August, 1951 and no question could therefore 
arise as to the provisions of section 162 of the Criminal Procedure Code being appli- 
cable to the evidence in regard to those parades. ‘The test identification parades 
in regard to accused 4 however were held after the 1st August, 1951, between the 
16th January and the 22nd January, 1952 and it remains to be considered how far 
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the evidence in regard to those parades was admissible in evidence having regard 
to the provisions of section 162 of the Criminal Procedure Code. |, 
Sard 


There has been a conflict of opinion between various High Courts in 
to the admissibility of evidence in regard to these test identification parades. ‘The 
Calcutta High Court and the Allahabad High Court have taken the view that 
identification of a person amounts to a statement within section 162 and that 
therefore the fact of such identification is not admissible in evidence. The High 
Court of Madras and the Judicial Commissioner’s Court at Nagpur have taken 
the contrary view. 

In Khabiruddin v. Emperor}, the question arose as to the admissibility of identi- 
fication of stolen property during investigation in the presence of police officers and 
it was held that section 162 embraced all kinds of statements made to a police officer 
in the course of an investigation, that the evidence of the fact of identification ‘is 
nothing but evidence of the statements which constitute the identification in a 
compendious and concise form and that therefore any identification of stolen pro- 
perty in the presence of a police officer during investigation was a statement made to 
a police officer during investigation and was therefore within the scope cf section 162. 
Pointing out by finger or nod of assent in answer to a question was held as much a 
verbal statement as a statement by word of mouth and no distinction was made 
between the mental act of the identifier on the one hand and the communication 
of that identification by him to another on the other. Even the fact of identifica- 
tion by the identifier himself apart from the communication thereof to another was 
considered to be within the ban of section 162. 


This decision was commented upon in Surendra Dinda v. Emperor*. There also 
the question arose as to the admissibility of the evidence of the sub-inspector of 
police that the witnesses told him that the articles produced by him were identified 
by them as their property and the statements by the witnesses themselves that they 
had identified the articles to the sub-inspector. It was held that the word “ identi- 
fied”? had a double meaning. It meant the fact of actual recognition as well 
as the communication of that fact to a third person. ‘There was distinction between 
on the one hand the actual fact of identification which is a mental act on the part 
of the person identifying, seeing an object or person and recognising that the object 
or person seen was identical with some particular object or person and on the other 
hand the communication to a third person of this mental act. ‘The communica- 
tion was of course a statement, but the identification by the identifier could not 
possibly be a statement. The Court however proceeded to observe that no distinc- 
tion could be legitimately made between an actual verbal statement and some action 
on the part of the identifier disclosing the fact of his identification. Both were hit 
by section 162. The communication of his own mental act of recognition and 
identification to the police was what was hit but evidence in the Court subsequently 
by the actual identifier himself was not inadmissible under section 162. The Court 
further observed that it was not the actual act or process of seeing or recognising 
the accused in the presence of the officer which was affected by the provisions of the 
section, it was the communication of that fact to the police officer of which proof 
could not be given. It therefore held that the accused was entitled to object to the 
evidence of the sub-inspector, that the witnesses “ identified ”? the aces to him 
or the evidence of the witnesses when they said they ‘‘ identified’ the articles in 
the presence of the sub-inspector in so far as the latter expression was taken to mean 
and include not only that they recognised the articles as theirs but conveyed the fact 
of that recognition to the sub-inspector. 


The Allahabad High Court in Daryao Singh v. State*, followed this decision 
of the Calcutta High Court in terms without adding any comments of its own. 


These decisions of the Calcutta and the Allahabad High Courts seek to make 
a distinction between t&e mental act of identification and the communication of 
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162 the communication thereof to another person either by an oral statement 
or eycg by signs or gestures including the pointing out by finger or nod of assent in 
answer to a question put to the identifier in that behalf would come within the ban 
of section 162. Anything which amounts to a communication of the fact of such 
identification. by the identifier to another person is banned and no evidence in respect 
thereof can be given in a Court of law under section 162. 


The High Court of Madras on the other hand in In re Kshatri Ram Singh? 
took the view that any evidence about the statements made by witnesses at the 
identification parades held by the police in the course of investigation was excluded 
by section 162, but the fact that witnesses had identified persons at parades held 
by the police might be proved. In coming to this conclusion the High Court 
followed an earlier decision of a Division Bench reported in Guruswami Thevan v. 
Emperor*. In that-case an objection had been taken to the admission of a note of an 
identification parade held by the police sub-inspector. It was contended that the 
document embodied a record of statements made by identifying witnesses to the 
‘sub-inspector and as such was inadmissible under section 162. Mr. Justice 
‘Wadsworth who delivered the judgment of the Court observed that the question 
was not without difficulty, for in the nature of things it was probable that when 
a witness identifies a ‘person in a parade he does make some statement or other 
as to the purpose for which he identifies him and anything said by a witness at 
‘an identification parade held by the investigating officer might well be considered 
to come within the purview of section 162. On the other hand the mere act of a 
‘witness in picking out one individual from a parade was a relevant circumstance 
-concerning which evidence is admissible and if the investigating officer made a 
note of that circumstance which he himself had observed, there was no apparent 
reason why that note should not be used in evidence. If in the course of that note 
he appends an inadmissible record of the statement of the identifying witnesses 

resumably any such portion of the note would have to be excluded from evidence. 
He applied that criterion to the document in question and the bare note of the 
personnel of the parade, the names of the witnesses, the way in which the parade 
was arranged and the numbers of the persons in the parade identified by each 
~witness were held unobjectionable. What was excluded was the statement in 
regard to the identification of witnesses of the persons as having been concerned 
in the murder cases which were the subject-matter of investigation. A distinction 
-was thus made between the physical fact of identification and the statement made by 
the identifier as regards the persons identified having been concerned in the offence. 

The Judicial Gommissioner’s Court at Nagpur in Ramadhin Brahmin v. Emperor? 
expressed a similar opinion that evidence of police officers who give evidence with 
regard to the identification parades which were held and who depose to certain 
‘of the accused having been identified by prosecution witnesses in an identification 
parade was not inadmissible under section 162 as their evidence does not relate to 
-any statement made to the police but is a simple exposition of a fact or circumstances 
witnessed by themselves. Here also a distinction appears to have been made between 
the Sisal fact of identification sought to be proved by the evidence of the police 
-officers and the statements made by the identifier to the police. 


In order to resolve this conflict of opinion one has to examine the purpose 
«f test identification parades. These parades are held by the poïce in the course 
‘of their investigation for the purpose of enabling witnesses to identify the properties 
-which are the subject-matter of the offence or to identify the persons who are con- 
cerned in the offence. ‘They are not held merely for the purpose of identifying 
‘property or persons irrespective of their connection with the offence. Whether 
‘the police officers interrogate the identifying witnesses or the Panch witnesses who 
are procured by the police do so, the identifying witnesses are explained the purpose 
«f holding these parades and are asked to identify *the properties which are the 


that af to another person. The mental act of identification is not hit by section 
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subject-matter of the offence or the persons who are concerned in the offepce. © If 
this background is kept in view it is clear that the process of identificatio by the. 
identifying witnesses involves the statement by the identifying witnesses the 

particular properties identified were the subject-matter of the offence or the persons 

identified were concerned in the offence. This statement may be express or implied. 

The identifier may point out by his finger or touch the property or the person 

identified, may either nod his head or give his assent in answer to a question addressed 

to him in that behalf or may make signs or gestures which are tantamount to saying 

that the particular property identified was the subject-matter of the offence or the- 
person identified was concerned in the offence. All these statements express or 
implied including the signs and gestures would amount to a communication of 
the fact of identification by the identifier to another person. The distinction 
therefore which has been made by the Calcutta and the Allahabad High Courts 

between the mental act of identification and the communication thereof by the 
identifier to another person is quite logical and such communications are tant- 

amount tg statements made by the identifiers to a police officer in the course of 
investigation and come within the ban of section 162. The physical fact of identifi- 
cation has thus no separate existence apart from the statement involved in the 
very process of identification and in so far as a police officer seeks to prove the fact 

of such identification such evidence of his would attract the operation of section 162. 
and would be inadmissible in evidence, the only exception being the evidence sought 

to be given by the identifier himself in regard to his mental act of identification. 
which he would be entitled to give by way of corroboration of his identification 

of the accused at the trial. We therefore approve of the view taken by the Calcutta. 

and Allahabad High Courts in preference to the view taken by the Madras High 

Court and the Judicial Commissioner’s Court at Nagpur. 


The learned Attorney-General however sought to make a distinction between 
the statements made to the police officers and the statements made to the Panch 
witnesses called by the police officers when conducting the test identification parades. 
He urged that a statement made to the police officers would be within the ban of 
section 162. But if in spite of the test identification parades having been arranged 
by th police Panch witnesses were called by the police and they explained to the 
identifying witnesses the purpose of the parades and the identification was made 
by the witnesses before them though in the presence of the police officers, the Panch 
witnesses could certainly depose to the fact of identification as also the statement 
made by the identifying witnesses to them without attracting the operation of section: 
162. He further urged that in such a case the identification would amount to a 
‘statement to the Panch witnesses even though the police officers were present at the 
time and it would be a question of fact whether the statement was made to the 
Panch witnesses or to the police officers which question would have to be determined 
having regard to the circumstances of each case. Vide Abdul Kader v. Emperor* 
and Shiv Bahadur Singh v. State of Vindhya Pradesh*. He contended that the test 
identification parades were held in the present case in the presence of the Panch. 
witnesses who were called by the police for witnessing the same, that the Panch 
witnesses explained to each identifying witness the purpose of holding the parade, 
that the identification took place in the presence of the Panches who noted down the 
result of the identification, that Panchnamas were prepared by the police after the 
identification was held and were signed by the Panch witnesses and that therefore 
the identification of the accused by the identifying witnesses amounted to statements 
made by the identifiers to the Panch witnesses and not to the police and evidence 
in that behalf given by the Panch witnesses was therefore admissible in evidence. 


This argument would have availed the learned Attorney-General if after arran- 
ging the test identification parade the police had completely obliterated themselves 
and the Panch witnesses were left solely in charge of the parade. The police officers 
would cértainly arrange the parade, would call the persons who were going to be 
nixed up with the accused in the course of the parade and would also call the Panch 
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witnesses who were to conduct the parade. But once the Panch witnesses were 
called* {þr the purpose the whole of the process of identification should be under 
the qxqusive direction and supervision of the Panch witnesses. If the Panch wit- 
nesses thereafter explained the purpose of the parade to the identifying witnesses. 
and the process of identification was carried out under their exclusive direction 
and supervision, the statements involved in the process of identification would be 
statements made by the identifiers to the Panch witnesses and would be outside the 
purview of section 162. In the case of the identification parades in the present’ 
case however the police officers were present all throughout the process of identifi- 
cation and the Panch witnesses appear only to have-been brought in there for the 
purpose of proving that the requirements of law in the matter of holding the identifi. 
cation parades were fully satisfied. Not only were the police officers present when: 
the identifying witnesses were ee into the room one after the other and identified 
the accused, they also prepared the Panchnama, read out and explained the con- 
tents thereof to the Panch witnesses, and also attested the signatures of the Panch 
witnesses which were appended by them at the foot of the Panchnama. The whole! 
of the identification parades were thus directed and supervised by the police officers. 
and the Panch witnesses took a minor in the same and were there only for the 
purpose of guaranteeing that the requirements of the law in regard to the holding 
cf the identification parades were satisfied. We feel very great reluctance in hold- 
ing under these circumstances that the statements, if any, involved in the process: 
of identification were statements made by the identifiers to the Panch witnesses’ 
and not to the police officers as otherwise it will be easy for the police officers to: 
circumvent the provisions ofsection 162 by formally asking the Panch witnesses. 
to be present and contending that the statements, if any, made by the identifiers 
were to the Panch witnesses and not to themselves. We are therefore of the opinion 
that the test identification parades in regard to the accused 4 which were held between 
the 16th January and the 22nd January, 1952, attracted the operation of section 162 
and the evidence of identification at those parades was inadmissible against accused 4. 


The question as to the admission of evidence inadmissible under section 27 
of the Indian Evidence Act really lies within a narrow compass. The contention 
in this behalf was based on the evidence of the Investigating Officer, Hujur Ahmed 
Khan, that on the 16th May, 1951, the accused 1 made a certain statement in con-. 
sequence of which he took accused 1 and 2 to Itawa and leaving the accused 2 there 
the party proceeded to Bhagwasi with the accused 1 and his further evidence that 
the accused 1 there pointed out Baliram who at the instance of accused 1 dug out 
from a mud house a tin box containing three revolvers and two tins containing live- 
cartridges. Exception was taken to the expressions “in consequence of a certain 
statement made by accused 1” and “at the instance of accused 1 ” which it was. 
argued came within the ban of section 27. Section 27 of the Indian Evidence Act 
runs as under :— 


“ Provided that, when any fact is deposed to as discovered in consequence of information received! 
from a person accused of any offence, in the custody of a police officer, so much of such information 
whether it amounts to a confession or not, as relates distinctly to the fact thereby discovered may be- 


proved.” è 
Section 27 is an exception to the rules enacted in sections 25 and 26 of the Act 
which provide that no confession made to a police officer shall be proved as against 
a person accused of an offence and that no confession made by any person whilst 
he is in the custody of a police officer unless it be made in the immediate presence 
of a Magistrate, shall be proved as against such person. Where however any fact 
is discovered in consequence of information received from a person accused of any- 
offence, in the custody_of a police officer, that’ part of the information as: relates 
distinctly to the fact thereby discovered can be proved whether it amounts to' a 
confession or not. ‘The expression “ whether.it amounts to a confession or mot?” 
has been used in order to emphasise the position that even though it may amount 
to a confession that much information as relates distinctly to the fact thereby dis- 
covered can be proved against the accused. The section seems to be based on the 
view that if a fact is actually discovered in consequence of information given some- 
l E Gee ibs © 
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‘guarantee is afforded thereby that the information was true and accordingly can be 
safely allowed to be given in evidence. But clearly the extent of the infomiation 
admissible must depend on the exact nature of the fact discovered to whidh uch 
information is required to relate. (Kottayya v. Emperor1.) 


On a bare reading of the terms of the section it appears that what is allowed 
to be proved is the information or such part thereof as relates distinctly to the fact 
thereby discovered. The information would consist of a statement made by the 
accused to the police officer and the police officer is obviously precluded from 
proving the information or part thereof unless it comes within the four corners of the 
section. If the police officer wants to prove the information or a part thereof, 
the Court would have to consider whether it relates distinctly to the fact thereby 
discovered and allow the proof thereof only if that condition was satisfied. If 
however the police officer does not want to prove the information or any part 
‘thereof, section 27 does not come into operation at all. What was stated by the 
Investigating Officer, Hujur Ahmed Khan, in the present case was that certain 
information was supplied to him by the accused 1 in consequence of which, he took 
certain steps. He did not seek to prove that information or any part thereof in the 
evidence which he gave before the Court. Even when he said that Baliram dug 
out the tin box from the mud floor of a house at the instance of the accused 1 he 
did not seek to prove what that information was. The operation of section 27 was 
therefore not attracted and prima facie there was nothing to prevent that evidence 
being admitted against the accused 1. Reliance was however placed on an un- 
reported judgment of Chagla, C.J. and Gajendragadkar, J., delivered on the 11th 
January, 1950, in Criminal Appeals No. 4 of 1949 and No. 464 of 1949 with 
revisional application No. 952 of 1949 in the case o Rex v. Gokulchand Dwarkadas 
Morarka No. 1. An exception was there taken to the statement of the police officer 
that in consequence of certain statements made by the accused 1 and 2 in that case 
he discovered the missing pages of the Bombay Samachar of the 23rd April, 1948 
and it was contended that that statement was inadmissible in evidence. ‘The ques- 
tion that really arose for the consideration of the Court there was whether the joint 
statement attributed to the accused 1 and 2 in that case was admissible without 
specifying what statement was made by a particular accused which led to the dis- 
covery of the relevant fact and it was rightly held that a joint statement by more than 
‘one accused was not contemplated by section 27 and the evidence of Mistry, the 
Police Officer, in that behalf should therefore have been excluded. An argument 
was however addressed by the learned Advocate-General who appeared for the 
‘State there that Mistry had not attempted to prove what statement the accused 
‘had made and all that he said was that in consequence of statements made by them 
a discovery was made. The learned Judges dealt with that argument as under :— 


“In our opinion, this is a round about and objectionable way of attempting to prove the state- 
ments made by the accused without actually proving them. When the police officer speaks of ‘in 
consequence of a statement made by an accused a discovery was made’, he involves the accused 
in the discovery. Whether he gives evidence as to the actual words used by the accused or not, the 
„connection between the statement made by the accused and the discovery of the relevant fact is clearly 
hinted at. In our opinion, therefore, evidence cannot be given of any statement made by accused 
which results in the discovery of a fact unless it satisfies the conditions laid down under section 27 
and this would be so even if the actual statement is not attempted to be proved by the prosecution. 
Even if the statement is not proved, the statement must be such as can be proved under section 27.” 


The learned Judges then proceeded to consider the following observations of 
Rankin, C.J., at page 1045 in Durtav Namasudra v. Emperor? :— 

“There seems to me to be nothing in section 24 or 25 to prevent evidence being given: ‘In 
-consequence of something said by the accused I went to such and such a place and there found the 


body of the deceased’. In cases under section 27 the witness may go further and give the relevant 
part of the confession.” : 


The learned Judges expressed their inability to agree with this view of the law 
observing that Rankin, G.J., was really dealing academically with the various 
sections of the Evidence Act and he was not called upon to decide this point. With 
po ee ee 
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the utmost respect the learned Judges of the Bombay High Court committed the 
game, error which they thought Rankin, C.J., had committed, because immedi- 
ately fhereafter they observed :— a 

t We would also like to add that, in the circumstances of this case, this discussion is somewhat 
academic, because even if we accept the contention of the Advocate-General and hold that the state- 
ment of the investigating officer is admissible, it cannot possibly help the prosecution case very much,” 


What they were considering was the case of a joint statement made by the 
accused 1 and 2 in that case and these observations made by them expressing their 
inability to agree with Rankin, C.J.’s view of the law were clearly obiter. 


The evidence of the police officer would no doubt go to show that the accused 
knew of the existence of the fact discovered in consequence of information given by 
him. But that would not necessarily show his direct connection with the offence. 
It would merely be a link in the chain of evidence which taken along with other 
pieces of evidence might go to establish his connection therewith. This circumstance 
would therefore be quite innocuous and evidence could certainly be given of that. 
circumstance without attracting the operation of section 27. 


If it were necessary to do so we would prefer to accept the view of Rankin; C.J., 
to the one expressed by the learned Judges of the Bombay High Court. This 
question as regards the inadmissibility of evidence under section 27 of the Evidence 
Act must therefore be answered against accused I. 


Turning now to the misdirections and non-directions such as to vitiate the 
verdict of the jury, the main misdirection which was pointed out by the learned. 
counsel for all the accused before us was in regard to the question whether four or 
five persons were concerned in the commission of the offence. Particular exception 
was taken to paragraph 59 of the learned Judge’s charge to the jury :— ` '’ 

“ Brightling, Baburao Raje, Miss Vida Palmer, Mrs. Paterson and witness Sarkari, if you were 
to accept his evidence here on this part of the case, were all definite that there were five or more men 
surrounding the taxi and concerned in the attack while Holmes said that there were at least four, if 
not more, which means that he was not certain about the number. ‘Jf you were to find from the state- 
ment of Casey that he saw some men trying to pile into the taxi from the rear door of the taxi on the 
Bank side, that would suggest that there were at least five men concerned even according to Casey. 
Goasider this question carefully and then if you find after scrutiny of this evidence that there were at 
least five men conjointly concerned, then only section 395 would apply. ‘That briefly was the evidence 
so far as the question as to the number of men is concerned.” i ' 
Our attention was drawn to the evidence of these several witnesses and it was 
pointed that far from their being definite that there were five or more men con- 
cerned in the commission of the offence there was evidence to show that only two 
persons were occupying the front seats and two persons were occupying the rear 
seats in the taxi which brought the number of persons to four and not five as con- 
tended by the prosecution, Exception was also taken to the manner in; which 
the expression “ piling into the taxi from the rear door of the taxi on;the Bank 
side ” was sought to be interpreted by the learned Judge, thus belittling the signifi- 

cance of the evidence of Major Casey that when the taxi went past him he.saw 
two persons in the front seats and two persons in the rear seats of the taxi. It, was 
further pointed out that according to the evidence of Miss Vida Palmer and Mrs. 
Paterson there were only five or six persons there in all. Their evidence did not 
definitely say that these five persons were the persons concerned in the commission 
of the offence and that some of them might as well have been passers-by or Baburao 
Raje or Sarvarkhan, who happened to be present there at the scene of the occurrence 
and were certainly not concerned in the commission of the offence. It was also 
pointed out that Holmes, the Sub-Manager of the Bank, who witnessed the occur- 
rence from behind the double glasses of the windows was not in a position to know 
how many persons actually took part in the affair and was also not in a position: 
to see how many persons had got into the taxi. We have carefully considered these- 
criticisms of the evidence of the several witnesses but are. unable to come to the 
conclusion that there was any misdirection on the part of the learned Judge in his. 
summing up to the jury. The evidence of each of these witnesses was discussed 
by the learned Judge and the main defects and contradictions in their evidence were 
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dléarly pointed out by him to thej jury. The actual words used by him in the paragraph 
in question were that the several witnesses were all definite that there were five or 
More men surrounding the taxi and concerned in the attack and on the eÑ nce 
as a whole we do not see any exception to the correctness of that statement. The 
explanation which was given of the expression ‘‘ piling into the taxi from the rear 
door of the taxi on the Bank side” was also unobjectionable. The words “ piling 
into the taxi ” could certainly be appropriate when describing the getting into the 
taxi of “ some other persons”’ and that expression certainly was capable of being 
understood to mean that more than one person was trying to get into the taxi from 
its rear door on the Bank side. All these points were clearly put by the learned 
Judge to the jury and we are of the opinion that there was no misdirection at all 
in that part of the learned Judge’s summing up to the jury. It was strictly within 
the province of the jury on the evidence as it was summed up by the learned Judge 
to them on this aspect of the question to come to the conclusion whether four or 
five persons were concerned in the commission of the offence and they brought in a 
unanimous verdict of guilty under section 395 of the Indian Penal Code. 


, I The-other-misdirections which were sought to be pointed out by the learned 
counsel for the accused 1 and 2 were minor misdirections, if any, and need not 
detain us, as we are ‘clearly of the opinion that even though those misdirections 
were there they were not such as to vitiate the verdict of the jury. We m how- 
ever advert to the serious misdirection which it was contended was apparent 
on the face of the learned Judge’s charge to the jury and which was the result of the 
learned Judge’s not bringing into prominence the various points which could be 
urged i in favour of the accused. It was contended that the learned Judge merely 
reiterated in various places the story of the prosecution and did not point out the 
weaknesses or the defects in that story, that he did not advert to the various criti- 
cisms which were levelled against the story of the prosecution by the counsel for the 
defence, that he did not point out to the jury the improbabilities of the prosecution 
story or "the incredibility of the prosecution witnesses in regard to the salient features 
of the prosecution case, that he did not draw the pointed attention of the jury to 
the infirmities -attaching to the prosecution evidence in regard to the.test identi- 
fication parades and that the learned Judge’s summing up to the jury was on the 
whole unfair and prejudicial to the accused. 


« Section “297: of the Criminal Procedure Code lays down that in cases tried 
by j jury, when the' case for the defence and the prosecutor’s reply (if any) are con- 
ĉluded, the Court shall proceed to charge the jury, summing up the evidence for the 
prosecution and defence, and laying down the law by which the jury are to be guided. 
The Júdge lays down the law and directs the jury on questions of law. . So far as 
the: facts are concernėd, however, they are within the exclusive province of the jury. 
But-éven’ there the Judge hastosum up theevidence for the prosecution and defence. 
Summing 'up does not mean that the Judge should give merely a summary of the 
evidence.: He must marshall the evidence so as to bring out the lights and the shades, 
the probabilitiés and the improbabilities so as to give proper assistance to the jnry 
who are ‘required to decide which view of the facts is true. (Vide {lu v. Emperor?.) 
"The ‘Judge should:give the jury the help 'and guidance which they are entitled 
to expect’ from the ‘Judge and which it is his duty to give. The charge should not 
‘consist of ‘a long rambling: repetition’ of the evidence, without any attempt to mar- 
‘shail ‘the facts under appropriate heads, or to assist ‘the j jury to sift and weigh the 
‘evidence so that they will be in a position to understand which are the really im- 
‘portant parts of the APE and which are of secondary importance. It is neces- 
sary in every criminal case for the Judge carefully, properly and efficiently, to charge 
the jury and he should not go into unnecessary details with regard to such aspects 
of the case which are really of very little importance. (Vide Nabi Khan v. Emperor ?.) 
It has: ‘beén’ observed by the Privy Council however in Arnold v. Rag anpere that— 
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, “A charge to the jury must be read as a whole. If there are salient propositions of law in it, 
these will of course be the subject of special analysis. But in a protracted narrative of fact the deter- 
‘minatfoh of which is ultimately left to the jury, it must needs be that the view of the Judge may not 
coin of vith the view of others who look upon the proceedings in black type. It would however 
not accordance with usual or good practice to treat such cases as cases of misdirection if upon 
ithe general view taken, the case has been fairly left within the jury’s province, But in any case in the 
region of facts their Lordships of the Judicial Committee would not interfere unless something gross 
amounting to a complete misdescription of the whole bearing of the evidence has occurred.” 


Bearing these principles in mind we have got to scrutinise how far these criticisms 
levelled against the learned Judge’s charge to the jury are of any avail. We have 
been taken into the evidence of the several witnesses in great detail by the learned 
counsel for the accused but we are unable to come to the conclusion that there is 
any seriovs misdirection such as to vitiate the verdict of the jury or that there has 
been a failure of justice. The learned Judge’s charge to the jury has been scrupul- 
ously fair and he has in several places brought out the points which militate against 
the story of the prosecution and support the defence version. He has been at pains 
to point cut the various defects and contradictions in the evidence of the prosecution 
witnesses and has fairly put it to the jury to consider whether in view of the same 
they would accept the testimony of the several witnesses. He has marshalled the 
evidence against each of the accused separately and has also pointed out in their 

` proper places the criticisms which have been levelled against the evidence of the | 
prosecution witnesses in regard to each of the accused. Apart from the general 
‘observations which he made in regard to the scrutiny of the evidence of the test 
identification parades he has also in appropriate places reiterated the warning in 
regard to that evidence and has put the jury wise to the whole position in regard 
to such evidence. On reading the charge as a whole we are of the opinion that 
there is nothing in the learned Judge’s charge to the jury which would, to use the 
-words of their Lordships of the Privy Covncil “ amount to a complete misdescrip- 
tion of the whole bearing of the evidence ” or that “ there is any failure of justice ”. 
‘We are unable to agree with the submission made by the learned counsel for the 
accused before us that the charge was grossly unfair or contained any serious mis- 
direction or non-direction such as to vitiate the verdict of the jury. | 


The result therefore is that so far as the verdict of the jury against accused 1 
and 2 is concerned the same was not vitiated either by the admission of inadmissible 
evidence or by any misdirection or non-direction. The convictions of these accused 
and the sentences passed upon them by the learned Sessions Judge will therefore 
be confirmed. 

As regards accused 4, however, there has been an, error of law in admitting 
evidence of the test identification parades in regard to him -which we have held 
was inadmissible under section 162 of the Criminal Procedure Code. ‘The admis- 
sion of such inadmissible evidence would amount to a misdirection. in the learned 
Judge’s charge to the jury in regard to that accused and it is necessary therefore 
to consider what would be the effect of the admission of such inadmissible evidence 
so far as that accused is concerned. , 


Learned counsel for the accused relied upon the observations in Kabiruddin 
-y, Emperor! that it was impossible to ascertain what was the effect of this evidence 
on the minds of the jury aud that it was also impossible to say that this inadmissible 
evidence did not have considerable effect on the jury and their verdict. He there- 
fore urged that the verdict should be set aside and the case remanded for retrial. 
A later decision of the Calcutta High Court reported in Surendra Dinda.v. Emperor? 
however took the view that every breach of section 162 would not vitiate a trial. 
Reception of evidence inadmissible under section 162 was not necessarily fatal and 
in an appeal the Court had to see whether the reception influenced the mind of the 
jury so seriously as to lead them to a conclusion which might have been.different 
but for its reception. It must always be a question whether prejudice had been 
caused in such cases, and if not, whether the materials left were sufficient within 
a aa 

1, ALR. 1943 Cal. 644 at page 646. 2. A.I.R. 1949 Cal. 514. ' 


80 ' THE MADRAS LAW JOURNAL REPORTS (SUPREME COURT). [1955 


the meaning of section 167 of the Evidence Act. The position in this behalf has got 
to be considered with reference to the provisions of section 537 of the Criminal 


Yrocedure Code and section 167 of the Indian Evidence Act. Section 533 of the 
Criminal Procedure Code provides :— @ 


“ Subject to the provisions hereinbefore contained, no finding, sentence or order passed by a 
Court of competent jurisdiction shall be reversed or altered under Chapter X XVII or on appeal or 
revision on account er ae ae ee ee eee 

(d) Of any misdirection in any charge to a jury, 
misdirection has in fact occasioned a failure of justice.” 


Section 167 of the Indian Evidence Act provides :— 


“The improper admission or rejection of evidence shall not be ground of itself for a new triall 
- or reversal of any decision in any case, if it shall appear to the Court before which such objection is 
raised, that independently of the evidence objected to and admitted, there was sufficient evidence to 


justify the decision, or that, if the rejected evidence had been received, it ought not to have varied the 
decision,” 


e.. . > . unless such . . aa a 


The latest pronouncement on this question was the decision of the Privy Council 
in Abdul Rahim v. King-Emperor!, where it was laid down that.where inadmissible 
evidence had been admitted in a criminal case tried with a jury, the High Court 
on appeal may, in view of section 167 of the Indian Evidence Act after excluding 
such inadmissible evicence, maintain a conviction, provided that the admissible 
evidence remaining was in the opinion of the Court, svfficient clearly to establish 
the guilt of the accused. It was observed that :— 


“ Misdirection is not in itself a sufficient ground to justify interference with the verdict. The 
High Court must under the provisions of section 423, sub-section 2 and section 537 of the Criminal 
Procedure Code proceed respectively to consider whether the verdict is erroneous owing to the mis- 
direction or whether the misdirection has in fact occasioned a failure of justice. Ifthe Court so finds, 
then its duty is to interfere. In deciding whether there has been in fact a failure of Justice in ccnse- 
quence of a misdirection the High Court is entitled to take the whole case into consideration and deter- 
mine for itself whether there has been a failure of justice in the sense that a guilty man has been acquitted 


or an innocent one convicted.” ; 

This decision was followed by. our Court in Mushtaq Husain v. State of Bombay* 
and the Court held that where a jury has been misdirected and has based its verdict 
on assumptions and conjectures, the Supreme Court may order a retrial or remit 
the case to the High Court with a direction that it shovld consider the merits of the 

„casein the light of the decision of the Supreme Court and say whether there has been 
a failure of justice as a result of the misdirections, or it may examine the merits of 
the case and decide for itself whether there has been a failure of justice in the case 
and that in deciding whether there has been in fact a failure of justice in consequence 
of a misdirection the Court would be entitled to take the whole case into consider- 
ation. ‘This Court discussed the statute law in India which in certain circumstances 

- permitted an appeal against a jury verdict and authorised the appellate Court to 
substitute its own verdict on its own consideration of the evidence and came to the 

` conclusion that unless it was established in a case that there had been a serious 
misdirection by the Judge in charging the jury which had occasioned a failure of 
justice and had misled the jury in giving its verdict, the verdict of the jury could not 

be set aside. . 

What has therefore got to be done in cases where inadmissible evidence has 
been admitted and has been incorporated in the learned Judge’s charge to the jury 
is to exclude the inadmissible evidence from the record and consider whether the 
balance of evidence remaining thereafter is sufficient to maintain the conviction. 


A question was raised in this connection by the learned Attorney-General 
whether having regard to the observations of their Lordships of the Privy. Council 
in Abdul Rahim v. King-Emperor! and of this Court in Mushtaq Husain v. State of Bom- 
bay*, the Court was justified in considering the balance of evidence for itself and 
substituting its own verdict for the verdict of the jury. He relied upon the obser- 
vations of the Frivy Council approving the decision in Mathews v. mperor® to the 
se eres 


1. (1946) 2 M.L.J. 1: L.R. 73 LA. 77: 
I.L.R. (1946) Lah. 119 (P.C.). 


2. (1953) S.C.J. 938 : 1953 S.C.R. 809. 
g. AIR. 1940 Lah. 87. 


IJ MITHANLAL SHARMA v. STATE OF BOMBAY (Bhagwati, 7.). 8r 


efi ct that the appellate Court was entitled to examine the evidence to see whether 
it justified the verdict pronounced or whether there had in fact been a failure of 
justice§and also upon the observations of Mr. Justice Mahajan, as he then was, 
to thc¥effect that on the materials on record no reasonable body of men could have 
arrived at the verdict. There is no doubt that these observations occur in the 
judgments above referred to. But if these judgments are read as a whole they go 
to show that it is for the Court of Appeal to take the whole case into consideration 
and determine for itself whether the verdict pronounced by the jury was justified 
or whether there had been in fact a failure of justice. The merits of the case had 
to be examined by the Court of Appeal and th2 Court had to decide foritself whether 
the conviction could be maintained. 


As a matter of fact this very question was mooted before the Privy Council in 
Abdul Rahim v. King-Emperor} at page 93 as under : 


“ The controversy which, as the reported cases show, has long existed in the High Courts of India 
has centered round the question whether the appellate Court, in deciding whether there is sufficient 
und for interfering with the verdict of a jury, particularly where there has been a misdirection 
by the Judge, has the right and duty to go into the merits of the case for itself and on its own consi- 
deration of the evidence to make up its mind whether the verdict was justified or not. On the one 
hand, it has been said that the accused is entitled to have his guilt or innocence decided by the verdict 
of a jury and that the appellate Court has no right to substitute its own judgment in place of a verdict 
by a jury . . . . On the other hand, it is argued that it is impossible for the Court to perform 
the duty laid on it by the Code without applying its own mind to the soundness of the verdict.” 
Section 537 of the Criminal Procedure Code was then referred to as also the two 
distinct lines of cases supporting these divergent points of view. The Privy Council 
then came to the conclusion that the ratio of cases beginning with Elahee Buksh?, 
and ending with Mathews v. Emperor®, was correct and held that the Court was 
entitled to examine the evidence for itself and see whether it justified the verdict 
pronounced or whether there had in fact been a failure of justice. The Court of 
Appeal is thus entitled to substitute its own verdict for thé verdict of the jury if on 
examining the record for itself it comes to the ccnclusion that the verdict of the 
jury was erroneous or that there has been a failure of justice in the sense that a guilty 
man has been acquitted or an innocent man has been convicted. 


It is therefore necessary to consider whether the balance of evidence on the 
record after excluding the evidence of test identification parades in regard to accused 
4 is sufficient to maintain his conviction. We have been taken through the evidence 
whch was led on behalf of the prosecution secking to prove that accused 4 was 
concerned in the commission of the offence. Baburao Raje was no doubt charac- 
terised ay an unreliable witness. But even apart from his evidence there was evidence 
of Sarvarkhan which was sufficient to establish the participation of accused 4 in the 
offence. His presence ai the scene of the occurrence and his participation in the 
offence was clearly deposed to by Sarvarkhan and we’ see no reason in spite of the 
criticisms levelled against his evidence by learned Counsel to discard his testimony 
in that behalf. There is also sufficient evidence of his previous conduct, his asso- 
ciation with the accused 1 and 2, his activities in Bombay after he arrived there 
from Delhi in the beginning of April, 1951, in regard to the renting of rooms and 
garage from Tayabali Vaid and attempting to acquire the Vauxhall and the Chev- 
rolet cars from Haribhau and Ramdas respectively, his conservations with Lalchand 
and in particular (1) the conversation outside the Sandhurst Road Branch of the 
Central Bank of India, Ltd., and (2) the conversation at Apollo Bunder near the 
Sea Wall where he, accused 1 and Lalchand had gone after having the hair-cut at 
the Taj Mahal Hotel and survey of the site of the Lloyds Bank by him along with the 
other accused as deposed to by Chinoy and Ramesh Chandra Mehta which make 
it highly probable that he must have been present at the scene of the occurrence 
and must have participated in the commission of the offence as deposed to by 
Sarvarkhan. His subsequent conduct also in leaving Bombay by the Calcutta 
Mail bound for Allahabad on the night of the 2otH April, $951 and the expression 
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of relief at his finding accus2d 1 at the last moment entering his compartment, proved 
as it is by the evidence of Gogte contrary to his own assertion and the assertion of 
accused 1 that they had left Delhi for Kanpur on the 18th April, 1951 and haq sworn 
an affidavit there before the Magistrate, Mr. Tandon also support the s éon- 
clusion. All this evidence in our opinion is sufficient to establish the case of the 
prosecution against him and we are satisfied that even excluding the evidence of the 
test identification parades in regard to him the balance of evidence remaining on 
record is enough to maintain his conviction. 


The result therefore is that the appeals of all the accused fail and must stand 
dismissed. 

Fagannadhadas, 7.—I agree that the appeals should be dismissed. But I consider 
it necessary to make a few observations as regards the questions debated before us 
in these cases with reference to section 162 of the Criminal Procedure Code and 
section 27 of the Evidence Act. 


I agree that the objection under section 162 of the Criminal Procedure Code 
to the admissibility of evidence relating to identification parades does not apply to 
those held prior to the 1st August, 1951. The only identification parace therefore, 
objection to the admissibility of which requires consideration is that which relates 
to the fourth accused held in January, 1952. The evidence in this behalf has been 
given by (1) the Police-Inspector, P.W. 80, Huzur Ahmed Mahomedali Khan, 
(2) the Panch witness, P.W. 113, Damodar Dayaram, and (3) the two eye-witnesses, 
P.Ws. 13 and 15, Baburao Parshram Raje and Sarvarkhan. An attempt has been 
made to argue before us that while the evidence of the police officer may be inadiis- 
sible, the evidence of the Panch witness as well as of the identifying witnesses them- 
selves, relating to the fact of the prior identification, as an item of corroborative 
evidence is admissible. I agree that, on the evidence given in this case, there is 
no scope for such differentiation and that the entire evidence" relating to the prior 
identification parades concerning the 4th accused’is, in substance, evidence only 
of the prior statements of the identifying witnesses to the police officer and is 
hence inadmissible. But I wish to guard myself against being understood as having 
assented to the suggestion that in law a differentiation can be made in such cases 
between the three classes of evidence, viz., (1) of the police officer, (2) of the Panch 
witness, and (3) of the identifying witness himself, in so far as they speak to a prior 
identification at a parade held by the police officer, I am inclined to think that 
such differentiation is unsound and inadmissible. The legal permissibility thereof 
is a matter of importance because, though the evidence of prior identification is 
only corroborative evidence, still such corroboration is of considerable value in 
cases of this kind. 


Next as regards the objection to the admissibility of evidence raised with 
reference to section 27 of the Evidence Act, the main’ items of evidence are (1) 
the recovery on the 16th May, 1951, of a tin box containing three revolvers and 
two tins containing live cartridges, and (2) the find on the 1gth May, 1951, of a 
steel trunk containing Government currency notes of the value of Rs. 6,47,400 
on the production thereof by Kamalabai, the wife of the first accused, at a village 
Bhagwasi which is her native place. So far as the first is concerned it is not of 
much consequence because the expert evidence did not show that any of the three 
bullets which were found at the scene of offence were in fact fired from the three 
revolvers above recovered and this has been’sufficiently indicated in the charge 
to the jury. It is the second item that is of importance. This arises from the fact 
that some of the currency notes had identification marks showing that they were 
part of the bundle of notes which formed the object of the offence: ‘The evidence 
in this behalf is that of the Police Inspector, P.W. 80, which is as follows : 


“ We started from Delhi at about 6'a.u. and reached Bagwasi at about 2 or 9 P.M. on the 19th 
of May. The rst accused to&k us to a eertain house where he pointed out witness Kamala (wife of the 
first accused), At the instance of the 1st accused witness Kamala brought from somewhere outside that 
house a steel box . . . . . . . When it was opened I found therein six big bundles and five 
smaller bundles of hundred rypee G.C. Notes ”. . 
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` The portion in this evidence which is objected to is that this production was “ at 
the instance of the first accused ” seeking thereby to establish the direct connec- 
ae ka the first accused with the find of this very large sum of money which bears 
indic&tions that it was out of that lost to the Bank by the offence. It may 
be that when a police officer speaks to a recovery being “ on the information of” 
or “ at the instance of” an accused, section 27 of the Evidence Act is not in terms 
attracted. But what is objected to on behalf of the appellants is that when a police 
‚officer speaks to a recovery of this kind as having been “at the instance of an 
accused ” or “in consequence of information given by an accused” he is being 
allowed to place on record not merely the fact of his having received some infor- 
mation but also the implication thereof, viz., that the information is of a character 
which directly connects the accused with the objects recovered. It is urged that 
the prosecution cannot be permitted to rely on such evidence without placing the 
admissible portion of the information on the record. I am inclined to think that 
‘there is considerable force in this objection. The information given by an accused 
in such a situation may be such which, if scrutinised, shows only his remote connec- 
-tion and not direct connection. In such a situation evidence of the ‘bare fact of 
information having been given may be inadmissible and such evidence may cause 
-serious prejudice. I am not, therefore, prepared to say that the view expressed by 
‘Chief Justice Chagla in the unreported fudpuiene’ placed before us is erroneous. 
I would reserve my opinion in this behalf for fuller consideration. In the present 
„case, however, even if the evidence of the police officer that the recavery was at the 
instance of or in consequence of information furnished by the first accused is ruled 
-out, there is still the fact spoken to by him that the trunk containing the currency 
notes was produced by Kamalabai, wife of the first accvsed, at her native place. 
' This item of evidence is clearly admissible against the first accused as indicating 
his connection. Therefore no prejudice can be said to have been caused. It is 
-also to be noticed that no objection under section 27 of the Evidence Act appears to 
‘have been taken at the trial nor is there any indication of it in’the grovnds of 
-appeal to the High Court. 


In view of cur opinion thet the evidence of identification parades relating to 
-the fourth accused was inadmissible, we were taken through the rest of the evidence 
.as against this accused. I agree, on a consideration of that evidence, that this is 
not a ane in which interference with the verdict even as against the fourth accused 
tis called for. 


G.R./K.S. —_—_ Appeals dismissed. 
SUPREME COURT OF INDIA. 
(Criminal Appellate Jurisdiction.) 
Present :—B. K. MuKHERJEA, VIVIAN Bose AND B. JAGANNADHADAS, JJ. 
"Mahesh Prasad - .. Appellant* 
v. 
`The State of Uttar Pradesh | .. Respondent. 


Penal Code (XLV of 1860), section 161—Gist of offence under—Prevention of Corruption Act (II of 1947); 
. Section 6, Constitution of India (1950), Article 311 (1) and Railway Establishment Code, rule 1705 (¢}— 
Scope—Authority competent to give sanction to prosecute public servant. i 
To constitute an offence under section 161 of the Indian Penal Code a person who is a public 
-servant and accepts illegal gratification as a motive for rendering service, with any public servant 
as such, is guilty of the offence thereunder. To constitute an offence under this section it is enough 
+if the public servant who receives the money takes it by holding out that he will render assistance 
to the giver “ with any public servant” and the giver gives the money under that belief. It may be 
‘that the receiver of the moncy is in fact not in a position to render such assistance and is even aware 
of it. He may not even have intended to do what he holds himself out as capable of doing. He may 
. accordingly, be guilty of cheating. None the leas he is guilty of the offence under section 161 of the 
_Indian Penal Code. There is nothing in the terms of section 161 of the Indian Penal Code requiring 
"NARRA se 


1, Judgment of the Bombay High Court in Criminal Appeals Nos. 454 and 464 of 1949 in the 
- case of Rex v. Gokulchand Dwarkadas Morarka No. 1, delivered on the 11th January, 1950. 
*Cr.A. No. 39 of 1954. ° 29th October, 1954. 
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that the public servant contemplated therein must be a specified public servant. What the Copsti- 
tution of India, Article g11 (1), requires isthata person should not be removed by an authority 
subordinate to the one by whom he was appointed and what rule 1705 (c) of the Railway 
Establishment Code prescribes is substantially the same, viz., “ the authority competent t ove 
should not be lower than the one who made the appointment.” These provisions cannot®bé read 
as implying that the removal must be by the very same authority who made the appointinent or by 
his direct superior. It is enough that the removing authority is of the same rank or grade. Accord- 
ingly sanction to prosecute given by an authority of the same rankor grade as the appointing 
authority is valid. 

Appeal by Special Leave granted by the Suprem> Court by its Order, dated 
the ist July, 1953, from the Judzm:nt and O-d:r, dated the 5th M1y, 1953, of the 
Lucknow Bench of Allahabad High Court in Criminal Revision No. 200 of 1952, 
arising out of the Judgm:nt and Ord:r, dated the 17th May, 1952, of the Special 
Magistrate, Anti-Corruption for Uttar Pradesh at Lucknow, in Case No. 40 of 1951. 


Hardyal Hardy, Advocate with K. L. Arora and S. D. Sekhri, Advocates for 
Appellant. 


C. P. Lal, Advocate for Respond :nt. 


The Judzm znt of the Court was d:livered by 


Jagannadhadas, 7.—The appellant in this case was a clerk in the office of the 
Running Shed Foreman of the East Indian Railway at Kanpur. He was convicted 
under section 161 of the Indian Penal Cod: and sentenced to rigo-ous imprisonment 
for one year and nine months, and also to a fine of Rs. 200. The conviction and 
sentence have been upheld by the Sessions Judge on appeal and by the High Court 
in revision. The charge against the appcllant was that on the 6th January, 1951, 
he accepted illegal gratification of Rs. 150 from the complainant, Gurphekan— 
a retrenched cleaner in the Locomotive Department of the Railwey, examined as 
P.W. 2—as a motive for getting him re-employed in the Railway (by arranging 
with some superior officer). There was an alternative charge under section 162 
of the Indian Penal Code but it is no longer:necessary to notice it since the convic- 
tion is for the main charge under section 161 of the Indian Penal Gode. The Special 
Police Establishment having received information of the d:mand of the bribe 
arranged for a trap and caught the appellant just at the tume when he received the 
sum of Rs. 150 from the complainant and seized the amount. The appellant 
admitted the receipt of the money but denied that he demanded or accepted it as 
a bribe. His case was that the complainant had previously borrowed money from 
him and that this money was paid in discharge of the debt. The Courts bzlow have 
rejected the defence and accepted the prosecution case and conviction followed 
thereupon. 


Learned counsel for the appellant has tried to persuade us, with reference 
to the evidence in the case, that the view taken by the Courts below is unsustainable. 
It is unnecessary to notice this argumznt in any detail b2cause this is an appeal 
on special leave and nothing so seriously wrong with the findings of fact have b:en 
shown, which call for interference by this Court. It is sufficient to notice the main 
legal arguments that have bzen advanced. : 


It is pointed out that the appellant though employed in the Railway was 
not himself a person who was in a position to give a job to the complainant nor 
is it shown that he had any intimacy or influence with any particular official who 
could give a job. It is urged therefore that the offence, if any, committed by the 
appellant could only be one of cheating and not the receiving of a bribe. ‘This 
argument is without any substance. By the terms of section 161 of the Indian 
Penal Code a person who is a public servant and accepts illegal gratification as a 
motive for rendering service, with any public servant as such, is guilty of the offence 
thereunder. ‘To. constitute an offence under this section it is enough if the public 
servant who receives the money takes it by holding out that he will render assistance 
to the giver “ with any, other public servant” and the giver gives the money under 
that belief. It may be that the receiver of the money is in fact not in a position to 
render such assistance and is even aware of it. He may not even have intended 
to do what he holds himgelf out as capable of doing. He may accordingly be guilty 


IJ MAHESH PRASAD V. STATE OF U.P. (Jagannadhadas, f.). 85 


of cheating. None the less he is guilty of the offence under section 161 of the Indian 
Penal’ Code. This is clear from the fourth Explanation to section 161, Indian 
Peng Frode, which is as follows : 


“© A motive or reward for doing’. A person who receives a gratification as a motive for doing ' 
what he does not intend to do, (or as a reward for doing what he has not done) comes within these 
words ”’, 

Illustration (c) to section 161, Indian Penal Code, which runs as follows also 
elucidates this : 


“4, a public servant, induces & erroncously to believe that A’s influence with the Government 

has obtained a title for Z and thus induces Z to give A money as a reward for this service. A has 
committed the offence defined in this section ”. 
Thus where a public servant who receives illegal gratification as a motive for 
doing or procuring an official act whether or not he is capable of doing it or whether 
or not he intends to do it he is quite clearly within the ambit of section 161, Indian 
Penal Code. ; 


The next contention that has been raised is that the charge does not specify 
the particular pubiic servant who was intended to be influenced by the appellant 
in consideration of his receiving the money. It is urged that section 161, Indian 
Penal Code, would not apply to such a case. It is suggested that the phrase “ with 
any public servant ” in section 161, Indian Penal Code, must relate to a specified 
public servant. In the present case the evidence of the complainant and the finding 
of the High Court is that the appellant “ purported to attempt rendering of a service 
to the complainant with another public servant, viz., the Head-clerk at Allahabad ”’. 
But even apart from such a finding there is nothing in the terms of section 161, 
Indian Penal Code, requiring that the public servant contemplated therein must 
be a specified. public servant. The material portion of the section is as follows : 


“ for rendering or attempting to render any service or disservice to any person with the Central 
or Provincial Government or Legislature, or with any public servant as such.” 


The phrase “ Central or any Provincial Government or Legislature” does not 
contemplate any specified individual or individuals. There is no reason why the 
phrase “ any pubiic servant ” used in the same context should be taken to mean 
any specified public servant. The gist of the offence under section 171, Indian 
Penal Code (in so far as it is relevant here) is the receipt by a public servant of iHegal 
gratification as a motive or reward for the z.base of official position or function, by 
the receiver himself or by some other public servant at his instance. ‘There is, 
therefore, no substance in this argument. 


The only serious argument that has been advanced and which requires a 
little closer examination is that there was no valid sanction for the prosecutions. 
‘There is no doubt that this is a case to which the Prevention of Corruption Act, 
1947, would apply and that by virtue of section 6 (c) thereof the prosecution requires 
the sanction of the authority ‘‘ competent to remove the appellant from his office ”’. 
It is urged that this requirement was not satisfied on the facts of this case. It has 
been pointed out that the appellant is a civil servant of the Indian Union and that 

‘by virtue of Article 311 (1) of the Constitution he cannot be removed by an authority 
subordinate to that by which he was appointed. ‘This appears also to be the pesi- 
tion under rule 1705 (c) of the Indian Railway Establishment Code, Vol. I (1951 
Edn.) which is as follows : : 

“ No railway servant shall be removed (or dismissed) byan authority lower than that by which 
the was appointed to the post held by him substantively ”’. 

‘The sanction for the prosecution in this case was granted under Exhibit 10 by one 
Shri L. R. Gosain, Superintendent Power, East Indian Railway, Allahabad. The 
order of appointment of the appellant, Exhibit F, shows the Divisional Personnel 
Officer, East Indian Railway, Allahabad, as the appointing authority. It may 
be mentioned that in the appeal b-fore the Sessions Judge a contention was raised 
that the appointment of the appellant was in fact made by the Divisional Superin- 

tendent and that Exhibit F was only signed by the Divisional Personnel Officer 
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on his behalf. The Sessions Judge found against this contention and the same has. 
not been challenged before us. What, however, is urged is that the Superintendent. 
Power who gave the sanction for prosecution is not shown to be an officer notfower 
in rank than the Divisional Personnel Officer who made the appointment. Phe. 
question as to the validity of the sanction has been raised both before the Sessions. 
Judge as well as before the High Court. The High Court in considering the question 
appears to have merely satisfied itself that under the Railway Regulations, Shri L. R. 
Gosain, Superintendent Power, was a person competent to remove the appellant 
from his office within the terms of section 6 of the Prevention of Corruption Act. 
The High Court does not appear to have considered the further question whether 
or not the requirements of Article 311 (1) of the Constitution and rule 1705 (c) of 
the Railway Establishment Code have been satisfied with reference to se inter se 
position as ‘between the authority who appointed the appellant and the authority 
who sanctioned the prosecution. The learned Sessions Judge, however, has recorded. 
a categorical finding that the Divisional Personnel Officer is in the same grade as 
the Superintendent Power. His finding is in the following terms : l 
“I, therefore, hold that the accused could be and was actually appointed by the Divisional 
Personnel Officer who is in the same grads as the Superintendent Power. It cannot therefore be said that the 
Superintendent Power Mr. L. R. Gosain was not authorised to remove the accused from service by 
virtue hoe 1705 and this argument advanced against the validity of sanction, Exhibit 10, falls to the 
ground ”’. 
Learned counsel for the -appellant urged that the requirement both of the 
Constitution and of the rule of the Railway Code, contemplates that the authority 
competent to remove must be either the very authority who appointed ov any other 
authority directly superior to the appointing authority in the same department. 
We do not think that this contention is tenable. What the Constitution requires is that 
a person:should not be removed by an authority subordinate to the one by whom he 
was appointed and what the rule in the Railway Code prescribes is substantially 
the same, viz., “ the authority competent to remove should not be lower than the one 
who made the appointment ”. These provisions cannot be read as implying that 
the removal must be by the very same authority who made the appointment or by 
his direct superior. It appears to us to be enough that the removing authority is 
of the same rank or grade. In the present case it does not appear, into which 
particular branch of the’ department, the appellant was taken, in the first instance 
in 1944 under Exhibit F. But it is in the evidence of P.W. 4, the Head-~clerk cf the 
office of the Divisional Superintendent, that the office of the Running Shed Foreman 
in which the appellant was a clerk in 1951 was directly under the Superintendent 
Power. He was obviously the most appropriate officer to grant the sanction, 
provided he was of a rank not less than the Divisional Personnel Officer. 


Counsel for the appellant urges that the evidence does not support the finding 
of the learned Sessions Judge that Shri L. R. Gosain, Superintendent Power, was 
of the same: grade as the Divisional Fersonnel Officer who made the appointment. 
P.W. 4 in his evidence, however, quite clearly speaks to this as follows :— 

“ Divisional Superintendent is the head of the entire administrative division. The Divisional 
Personnel Officer is under him. The Superintendent Power and Superintendent Transport are also 
under him and also such other officers of ths same rank. . . . a.. «a . « Divisional Personnel 
Officer and the various Superintendents are officers of the same rank. They are not subordinate to each other”. 
It has been commented ‘that this should have been substantiated by the official 
records and not by oral evidence. That no doubt would have been more satis- 
factory. The learned Sessions Judge on appeal, in order to satisfy himself, has 
referred to the Classified List of Establishment of Indian Railways and the same 
has also been produced before us for our information. ‘This shows that both the 
Divisional Personnel Officer as well as Superintendent Power are officers in the 
senior scale drawing equal scales of pay, Rs. 625—50--1,375. This is an indication 
that they are officers of fhe same rank and confirms the oral evidence of P.W. 4 
who being the Head-clerk of thé Divisional Superintendent’s office must be com- 
petent to speak about’ these matters. It certainly cannot be said that the Super- 
intendent :Power‘- who has granted the sanction for. prosecution of the appellant 
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at the time working under him, is of a rank or-a grade lower than the Divisional 
Personnel Officer who appointed the appellant. This matter would probably 
have feen more satisfactorily clarified in the trial Court if the question as to the 
validity of the sanction had been raised not merely with reference to the wording 
of section 6 of the Prevention of Corruption Act but also as read with Article 311 (1) 
of the Constitution and rule 1705 (c) of the Railway Establishment Gode. On the 
material we are not satisfied that there is any reason to reverse the findings of the 
Courts below that the sanction is valid. 


All the contentions raised before us are untenable. This appeal must accord- 
ingly fail. It has been represented to us that the appellant who has been refused 
bail by this Court when leave to appeal was granted but has been granted bail 
subsequently has already served nearly six months of imprisonment in the interè 
vening period, that he is a young man and has lost his job. In the circumstances 
we consider that it is not necessary to send him back to jail. The result, therefore, 
is that the appeal is dismissed subject to the modification of sentence of imprisonment. 
We reduce the sentence of imprisonment to the period already undergone. ‘The 
sentence of fine stands. 


G.R./K.S. Appeal dismissed. Sentence ellie: 


 ST]PREME COURT OF INDIA. 
(Civil Appellate Jurisdiction.) 


PRESENT :--MEHRGHAND MAHAJAN, Chief Justice, S. R. Das, GHULAM Hasan, 
N. H. BHAGWATI AND T. L. VENKATARAMA AYYAR, JJ. 
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Navinchandra Mafatlal, Bombay .. Appellant* 
v. 
The Commissioner of Income-Tax, Bombay City .. Respondent. 


Income-tax Act (XI of 1922), sections 2 (6-c), 6 and 12-B inserted by Act (XXII of 1947)—Constitutional 
validity—Government of India Act, 1935, Seventh Schedule, List I, Entry 54—Scope—'‘Incoma’’—Interpretation. 

It will be wrong to interpret the word “income » in entry 54 in List I of the Seventh Schedule 
to the Government of India Act, 1935, in the light of any supposed English legislative practice. The 
word appearing in a Constitution Act must not be construed in any narrow and pedantic sense. In 
cons words in a constitutional enactment conferring legislative power the most liberal cons- 
truction should be put upon the words so that the same may have effect in their widest amplitude. 
Entry 54 of List I of the Seventh Schedule of the Government of India Act which deals with “ taxes 
on income ” embraces within its scope tax on capital gains. 

Accordingly Act XXII of 1947 which amended the Indian Income-tax Act by enlarging the 
definition of the term income in section 2 (6-c) and introducing a new head of income in section 6 and 
inserting the new section 12-B is intra vires the powers of the Central Legislature acting under Entry 54 
in List I of the Seventh Schedule of the Government of India Act, 1935. 


On Appeal from the Judgment and Order, dated the 7th day of September, 
1951, of the High Court of Judicature at Bombay in Income-Tax Reference No. 46 
of 1950. 

S. Mitra, Senior Advocate (R. J. Kolah and I. N. Shroff, Advocates, with him) 
for Appellant. 

‘M. C. Setaload, Attorney-General for India (G. N. Joshi, Advocate, with him) 

l for Respondent. 

The Judgment of the Gourt was delivered by 

Das, 7.—This appeal is directed against the judgment pronounced on the 7th 
September, 1951, by the High Court of Judicature at Bombay on a reference made 
at the instance of the appellant under section 66 (1) of the Indian Income-tax 
Act, 1922. By an assessment order, dated the g1st March, 1948, the appellant was 
assessed. by the Income-tax Officer, Bombay, for the assessment year, 1947; 1948 on a 
total income of Rs. 19,66,782 including a sum: of Rs. 9,938,011 representing capital 


* C.A. No. 194 of 1952. ist November, 1954.. 


88 THE MADRAS LAW JOURNAL REPORTS. (SUPREME COURT). [1955 


gains assessed in the hands of the appellant under section 12-B of the Act. The 
said amount of capital gains was earned by the appellant in the followin circum- 
stances. The assessee had a half share in certain immovable properties sityage in 
Bombay which were sold by the assessee and his co-owners during the relevant 
accounting year which was the calendar year ending on the 31st December, 1946, 
to a private limited company known as Mafatlal Gagalbhai and Company, Ltd. 
The profit on the sale of the said properties amounted to Rs. 18,76,023 and the 
appellant’s half share therein came to the sum of Rs. 9,38,011 which was included 
in the assessment under section 12-B. 


In April, 1948, the appellant appealed from the said order to the Appellate 
Assistant Commissioner contending that section 12-B of the Act authorising the 
levy of tax on capital gains was ultra sires the Central Legislature. The Appellate 
Assistant Commissioner by hisorder, dated the 5th April, 1949, dismissedt he appeal. 
A further appeal to the Income-tax Appellate Tribunal was dismissed by its order, 
dated the goth June, 1950. 


Being aggrieved by the order of the Appellate Tribunal the appellant applied 
to it under section 66 (1) of the Act for raising certain questions of law. The Appel- 
late Tribunal agreeing that certain questions of law did arise out of its order drew 
up a statement of the case which was agreed to by the parties and refered to the 
High Court the following questions :— 


(1) Whether the imposition of a tax under the head “ capital gains ” by the 
Central Legislature was ultra vires ? 

(2) Whether the imposition was in any way invalid on the ground that it 
was done by amending the Indian Income-tax Act? 


After hearing the reference the High Court following its judgment in Income- 
tax Reference No. 18 of 1950, Sir F. N. Duggan and Lady Jeena F. Duggan v. The 
Commissioner of Income-iax, Bombay City, answered the first question in the negative 
and expressed the opinion that it was not necessary to answer the second question. 
In that reference the two learned Judges gave the same answer to the first question 
but on different grounds as elaborated in their respective judgments. 


The principal question that was discussed before the High Court, as before 
us, was whether section 12-B which authorised the imposition of a tax on capital 
gains was invalid being ultra vires the Central Legislature. Section 12-B was inserted 
in the Act by the Indian Income-tax and Excess Profits Tax (Amendment) Act, 
1947 (XXII of 1947) which was a Central Act. Under section 100 of the Govern- 
ment of India Act, 1935, the Central Legislature, was empowered to make laws 
with respect to matters enumerated in List I in the Seventh Schedule to that Act. 
The only entries in List I on which reliance could be placed to uphold the impugned 
Act were Entries 54 and 55 which were as follows :— 

“s4. Taxes on income other than agricultural income. 
55. Taxes on the capital value of the assets, exclusive of agricultural land, of individuals and 
«companies, and taxes on the capital of companies ”. 
Chagla, C.J., held that the enactment of Act XXII of 1947 which inserted 
section 12-B was well within the scope of the legislative power of the Central Legis- 
lature as it fell within Entry 55 and was valid either as a whole or, in any case, to 
the extent that it applied to individuals and companies. Although it was unneces- , 
sary for the learned Chief Justice to decide whether the Act could be supported 
* as a valid piece of legislation falling within the scope of Entry 54 yet in deference to 
the arguments advanced before the Court the learned Chief Justice expressed the 
view that it could not be so supported. Tendolkar, J., on the other hand, held that 
Act XXII of 1947 was wholly intra vires the Central Legislature as it fell within 
Entry 54 and in this view of the matter he did not consider it necessary to discus 
‘whether the legislation was coveréd by Entry 55 in List I of the Seventh Schedule. 
In our opinion the view taken by Tendolkar, J., with respect to Entry 54 is correct 
and well-founded. 
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* In the course of a lucid argument advanced with his usual ability and’ skill 
Mr. Kolah submitted that Entry 54 which deals with “taxes on income” does'not 
ony ce within its scope tax on capital gains. “ Income”, according to him,’ 
d fot signify capital gains either according to its natural import or common! 
usaze€ or according to judicial interpretation of relevant legislation both in England: 
and in India. He submitted that the learned Chief Justice was entirely right in the- 
view that there was a clear line of demarcation that had always been observed 
by English lawyers and English jurists between income and capital, that the English 
legislative pract'ce had always recognised this difference and that as the word had 
come to acquire a certain meaning and a certain connotation by reason of such 
legislative practice in England, the British Parliament which enacted the Govern- 
ment of India Act, 1935, must be regarded as having understood and used that word 
“income ” in Entry 54 in that sense. Our attention has not, however, heen drawn 
to any enactment other than fiscal statutes like the Finance Act and the Income-tax 
Act where the word “income” has been used and, therefore, it is not possible 
to say that the critical word had acquired any particular meaning by reason of any 
legislative practice. Reference has been made to several cases where the word 
“income ” has been construed by the Court. What is, therefore, described as 
legislative practice is nothing but judicial interpretations of the word “ income ” 
as appearing in the fiscal statutes mentioned above. A perusal of those-cases, 
however, will reveal at once that those decisions were concerned with ascertaining 
the meaning of that word in the context of the Income-tax legislation. Thus the’ 
observations of their Lordships of the Privy Council in Commissioner of Income-tax 
v. Shaw Wallace & Co. laid down the connotation of the word “ income ” as used 
“‘in this Act”. ‘The passage in the judgment of Rowlatt, J., in Ryall v. Hoare and 
FToneyunil*, quoted by the learned Chief Justice in his judgment and strongly: 
relied on by Mr. Kolah refers to profits or gains “as used in these Acts”. In 
Califorman Copper Syndicate (Limited and Reduced) v. Harris? Lord Justice Clerk refers to' 
the enhanced price realised on sale of certain things over the cost price thereof as 
not being profit “in the sense of Schedule D of the Income-tax Act of 1842’, 
These guarded observations quite clearly indicate that they relate to the term “ in- 
come ” or “ profit °? as used in the Income-tax Act. There is no warrant for saying 
that these observations cut down the natura] meaning of the ordinary English word: 
“income” in any way. ‘The truth of the matter is that while. Income-tax legisla- 
tion adopts an inclusive definition of the word “ income ” the scheme of such legis- 
lation is to bring to charge only such income as falls under certain specified. heads 
(e.g., the 5 Schedules of the English Act of 1918 and our section 6 read with the fol- 
lowing sections) and as arises or accrues or is received or is deemed to arise or accrue! 
or to be received as mentioned in the statute. The Courts have striven to ascer- 
tain the meaning of the word “ income ” in the context of this scheme. There is.no- 
reason to suppose that the interpretation placed by the Courts on the word in ques- 
tion was intended to be exhaustive of the connotation of the word “ income” out-. 
side the particular statute. Ifwe hold, as we are asked to do, that the meaning of the 
word “income” has become rigidly crystallised by reason of the judicial inter- 
pretation of that word appearing in the Income-tax Act then logically no enlarge- 
ment of the scope of the Income-tax Act, by amendment or otherwise, will be per- 
missible in future. A conclusion so extravagant and astounding can scarcely 
bpe contemplated or countenanced. We are satisfied that the cases relied on by Mr. 
Kolah and referred to in the judgment of the learned Chief Justice do not, as we 
read them, establish the broad proposition that the ordinary English word “ in- 
come ” has acquired a particularly restricted meaning. The case of Wallace Brothers 
& Co., Lid. v. Commisstoner of Income-tax* was not concerned with ascertaining the 
meaning of the word “ income ” at all. The problem there was whether the foceign 
income of an English company which was a partner in a firm carrying on business 


a a a a a 
1. (1932) 63 M.L.J. 124: L.R. 5g LA. 206 4. (1948) 2 M.LJ. t2: L.R. 75 L.A. 86: 


at 212 : I.L.R. 59 Cal. 1343 (P.G.). (1948) F.L.J. 32 : (1948) F.C.R. r : 16 LT.R, 
2. (1923) 8 T.C. 521 at 525. 240 (P.G.}). 
3. Ee 5 T.C. 159 at 165. ° 
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in Bombay and whose Indian income was greater than its foreign income could bt 
treated as a resident within the meaning of section 4-A. It was in that context 
said in that case that in determining the scope and meaning of the legislative yer 
regard was to be had to what was ordinarily treated as embraced within thartoic 
in the legislative practice of the United Kingdom. The problem there was not to: 
ascertain the meaning of the word “ income ” so much as to ascertain the extent of 
the application of the Act to the foreign income. That case clearly does not 
establish that the word “ income ” had acquired any special or narrow meaning.. 
The same remarks apply to the case of Croft v. Dunphy}, referred to by Lord Uthwatt 
in delivering the judgment of the Privy Council in Wallace Brothers case?. In, 
_ Kamakshya Narain Singh v. Commissioner of Income-tax? Lord Wright observed :— 
“Tacones, it is true, is a word difficult and perhaps impossible to define in any precise genera!’ 
rmula. Itis a word of the broadest connotation.” 
After making the above observation his Lordship referred to the observations of 
Sir George Lowndes in Commissioner of Income-tax, Bengal v. Shaw Wallace & Co. 
where an attempt was made to indicate the connotation of the word “ income ” 
as used “ in this Act’’. It is, therefore, clear that none of the authorities relied on 
by Mr. Kolah establish what may be called a legislative practice indicating the- 
connotation of the term “ income ”, apart from the Income-tax statute. In our view, 
it will be wrong to interpret the word “‘income” in Entry 54 in the light of any sup-- 
posed English legislative practice as contended for by Mr. Kolah. It is interesting 
to note that in the English Income-:ax Act of 1945 (8 & g Geo. VI, C. 32, secs. 37, 
and 38) capital gains have been included as taxable income. 


It should be remembered that the question before us relates to the correct 
interpretation of a word appearing in a Constitution Act which, as has beem 
said, must not be construed in any narrow and pedantic sense. Gwyer, C.J., im 
In re The Central Provinces and Berar Act (XIV of 1938) 5, observed at pages 36-37 that: 
the rules which apply to the interpretation of other statutes apply equally to the: 
interpretation of a constitutional enactment subject to this reservation that their 
application is of necessity conditioned by the subject-matter of the enactment itself.. 
It should be remembered that the problem before us is to construe a word appear-- 
ing in Entry 54 which is a head of legislative power. As pointed out by Gwyer,. 
G.J., in United Provinces v. Atiqa Begum®, none of the items in the Lists 
is to be read in a narrow or restricted sense and that each general word should be- 
held to extend to all ancillary or subsidiary matters which can fairly and reasonably 
be said to be comprehended in it. It is, therefore, clear—and it is acknowledged. 
by Chief Justice Chagla—that in construing an entry in a List conferring legisla-- 
tive powers the widest possible construction according to their ordinary meaning. 
must be put upon the words used therein. Reference to legislative practice may 
be admissible for cutting down the meaning of a word in order to reconcile two 
conflicting provisions in two legislative Lists as was done in the C. P. and Berar Act 
case®orto enlarge their ordinary meaning as in the State of Bombay and another v. 
F. N. Balsara’. The cardinal rule of interpretation, however, is that words should. 
be read in their ordinary natural and grammatical meaning subject to this 
rider that in construing words in a constitutional enactment conferring legisla- 
tive power the most liberal construction should be put upon the words so that. 
the same may have effect in their widest amplitude. 


What, then, is the ordinary, natural and grammatical meaning of the word. 
“income”? According to the dictionary it means “a thing that comesin”. (See 
Oxford Dictionary, Volume V, page 162; Stroud Volume II, pages 14-16). In 





1 L.R. (1933) A.C. 156. at 212; ILL.R. 59 Cal. 1943 (P.C.). 
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tħe United States of America and in Australia both of which also are English-speaking 
countries the word “income” is understood in a wide sense so as to include a 
capjtal gain. Reference may be made to Eisner v. Macomber!1, Merchants Loan @& 
Trust?Go. v. Smietanka*, United States of America v. Stewart? and Resch v. Federal 
Commissioner of Taxation’. In each of these cases very wide meaning was ascribed 
to the word “income” as its natural meaning. The relevant observations of 
learned Judges deciding those cases which have been quoted in the judgment of 
Tendolkar, J., quite clearly indicate that such wide meaning was put upon the 
word “income” not because of any particular legislative practice either in jhe. 
United States or in the Commonwealth of Australia but because such was the 
norma! concept and connotation of the ordinary English word “income”. Its 
natural meaning embraces any profit or gain which is actually received. This is 
in consonance with the observations of Lord Wright to which reference has al- 
ready been made. Mr. Kolah concedes that the word “ income” is understood in 
the United States and Australia in the wide sense contended for by the learned 
Attorney-General but he maintains that the law in’ England is different and there- 
fore Entry 54 which occurs in a Parliamentary statute should be construed according 
to the law of England. We are again brought back to the same argument as to the 
word having acquired a restricted meaning by reason of what has been called the 
legislative practice in England—an argument which we have already discarded. 
The argument founded on an assumed legislative practice being thus out of the 
way, there can be no difficulty in applying its natural and grammatical meaning 
to the ordinary English word “income”, As already observed, the word should 
be given its widest connotation in view of the fact that it occurs in a legislative 
head conferring legislative power. 

For reasons stated above we are of opinion that Act (XXII of 1947) which 
amended the Indian Income-tax Act by enlarging the definition of the term in- 
come in section 2 (6-C) and introducing a new head of income in section 6 and 
inserting the new section 12-B is inira vires the powers of the Central Legislature 
acting under Entry 54 in List I of the Seventh Schedule of the Government of India 

Act, 1935. In this view of the matter it is unnecessary for us to consider or express 
` any opinion as to the meaning, scope and ambit of Entry 55 in that List. The appeal 
is accordingly dismissed with costs. 

Agent for Respondent: R. H. Dhebar. 

G.R./K.S. l ——— Appeal dismissed. 

SUPREME COURT OF INDIA. 
[Civil Appellate Jurisdiction. ] 

PRESENT :—-MEHRCHAND MAHAJAN, Chief Justice, B. K. MUKHERJEA, S. 
R. Das, Vivan Bosw, N. H. Boaawati, B. JAGANNADHADAS AND T. L. Ven- 
KATARAMA AYYAR, Jd. 


Gurunath alias Bhimaji .. Appellant* 


v. 
Kamalabai, Kom Kenchangauda Nadgaudar and others .. Respondents. 


Hindu Law—Adoption—Widow’s power to adopt—Comes to an end by the inter- 
position of a grandson or son’s widow competent to continue the line by adoption 
—Widow’s power not revived by death of grandson or son’s widow, 

A widow’s power to make an adoption comes to an end by the imterposition of a 
grandson or the son’s widow competent to continue the line by adoption. The power can- 
not be revived by the death of the grandson or son’s widow. Hindu Law generally and in parti. 
cular in matters of inheritance, alienation and adoption gives to the widow powers of a limited 
character and there is nothing in the limitations laid down by the course of decisions on 
the power of a widow to adopt repugnant to that law. Case-law reviewed. 

Bapufi v. Gangaram, I L.R. (1941) Nag. 178 and Prem Jagat Kuer v. Harihar 
Baksh Singh, I.L.R. 21 Luck. 1, disapproved. 


I. 252 U.S.R. 189 : 64 L.Ed. 521. 3. gut U.S.R. 60 : 85 L.Ed. 40. 
2. 255 U.S.R. 509: 65 L.Ed. 751. 4. 66 C.L.R. 198. 7 
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. On appeal by Special Leave granted by this Court’s Order, dated the 24th 
September, 1951, from the Judgment and Decree, dated the 2nd day of Septem- 
ber, 1949, of the High Court of Judicature at Bombay in Appeal No. 274 ee 
from Original Decree arising out of the Decree, dated the 30th day of July, 1946, 
of the Court of Civil Judge, Senior Division, at Hubli, Special Suit No. 56 of 
1944. > ' ; 

K. R. Bengeri and Sardar Bahadur, Advocates for Appellant. 

S. B. Jathar and I. N. Shroff, Advocates for Respondents Nos. 3, 4 and 5. 

The Judgment of the Court was delivered by 

Mahajan, C.J.—This appeal raises a question of importance “whether a 
widow can exercise a power of adoption conferred on her or possessed 
by her at any time during her life irrespective of any devolution of pro- 
perty or changes in the family or other circumstances and even after a grand- 
gon hag come on the scene but has subsequently died without leaving a widow or 
a son”. 

The situation in which this question arises can properly be appreciated by 
reference to the following geneology : 


Dyamappa 


| 
Kalasappa Girimaji 


Krishtarao Hanamanta 
Radhabai =Gangabai 


(Deft. 2) (Deft. 1) 





(Senior widow) (Junior widow) Malhar Ganesh 
Gurunath (Resp. 3) (Resp. 5) 
| (Appellant adopted | | 
Kamalabai Yamunabai by Gangabai on Venkatesh Hanama 
(Resp. 1) (Resp. 2) 18-1 1-43) (Resp. 4). (Resp. 6). 
Dattatraya (son) 
(died 1919) 


=Sundarabai (died after 
her husband in 1913) 


| 
Kalasappa Jagannath 


(predeceased ° (died 1914). 
Dattatraya). 


Gurunath, the plaintiff, claims that he was adopted in 1943 by Gangabai, 
widow of Krishtarao. Krishtarao died in 1890, leaving him surviving two 
widows Radhabai and Gangabai and a son Dattatraya. Dattatraya died in 1913 
leaving him surviving a widow Sundarabai and a son Jagannath. Sundarabai 
died shortly after Dattatraya while Jagannath died in the year 1914. After an 
interval of about 30 years since his death, it is alleged that Gangabai who surviv- 
ed both her son, and grandson adopted the plaintiff, and thus raised the problem 
which we are called upon to solve. 

On the 15th of March, 1944, the appellant instituted the suit out of which 
this appeal arises in forma pauperis on the allegation that he was the adopted 
son of Krishtarao and adopted to him by Gangabai, his junior widow, and as 
such was entitled to the possession of his adoptive father’s properties comprised 
in the suit. He also claimed a declaration regarding the amount of compensa- 
+ion money payable to the plaintiff’s family for the land acquired by Hubli Muni- 
cipality. The defendants who are the sons and grandsons of the first cousin of 
Krishtarao disputed the plaintiff’s adoption on the ground that Gangabai’s power 
+o adopt was extinguished when Dattatraya died in 1913, leaving behind him 
a widow Sundarabai and a son Jagannath who could continue the family line. 


+ 
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Gangabai in her written statement supported the plaintiff’s claim and asserted 
that the senior widow Radhabai had given consent to her adopting the plaintiff. 

e trial judge upheld the defendants’ contention and dismissed the plain- 
tit 5 it. The factum of the plaintif’s adoption was however upheld, and it 
was further held that Radhabai did not give her consent to the adoption. On 
appeal this decision was affirmed by the High Court and it was held that 
(langabai’s power to adopt came to an end at the time when her son died leav- 
ing a son and a widow to continue the family line. No finding was given on the 
question whether Radhabai had given her consent to the adoption. That per- 
haps would have been the simplest way to end the dispute. Against the decision 
of the High Court this appeal in forma pauperis is now before us by special leave. 


The only question canvassed in the appeal is in respect to the validity of 
the plaintiff’s adoption. It was contended that Hindu Shastric Law itself sets 
no limit to the exercise of the widow’s power of adoption once she has acquired 
that power or is possessed of it, and that being so, the power can be exercised 
by her during her lifetime when necessity arises for the exercise of it for the 
purpose of continuing the line of her husband. On the other hand, it was argued 
that though Hindu Shastric Law itself sets no limit to the exercise of the power, 
yet it has Jong been judicially recognised that the power is not an unlimited 
and absolute one, and that it comes to an end when another heir has come on 
the scene and he has passed on to another the duty of continuing the line. The 
question at what point of time the widow’s duty of continuing the lne of the 
husband comes to an end has been the subject-matter of a number of decisions 
of Indian High Courts and of the Privy Council and the point for our considera- 
tion is whether the limits laid down in these decisions have been arb'trarily 
fixed and are not based on sound principles and should be reviewed by us. 


A brief reference to the different decisions of the Privy Council is neces- 
sary for a proper appreciation of the state of law on this subject at the present 
moment. . 

” The two leading cases on this point are the decisions of the Privy Council 
arising out of the adoption made by Shrimati Chundrabullee and decided in 
1876 and 1878. The judgment in the first of these cases, 4.¢., In re Bhoobun 
Moyee v. Ram Kishore’, was delivered by Lord Kingsdown. What happened 
- there was that one Gour Kishore died leaving a son Bhowanee and a widow, 
Chundrabullee, to whom he gave authority to adopt in the event of his son’s 
death. Bhowanee married and died at the age of 24 without issue, but leaving 
him surviving his widow Bhoobun Moyee. Chundrabullee then adopted Ram 
Kishore. Ram Kishore brought a suit against Bhoobun Moyee for the reco- 
very of the estate. The Privy Council held that the claim of Ram Kishore failed 
on the ground that even if he had been in existence at the death of Bhowanee, 
he could not displace the widow of the latter. It was further held ‘‘that at 
the time when Chundrabullee professed to exercise her power of adoption, the 
power was incapable of execution on the ground that Bhowanee had married 
and left a widow as her heir’’. The following quotation from the judgment 
of Lord Kingsdown may be cited as indicating the reasons for the decisions: 

‘(In this case, Bhowanee Kishore had lived to an age which enabled him to perform 
—and it is to be presumed that he had performed—all the religious services which a son 
could perform for a father. He had succeeded to the ancestral property as heir; he had 
full power of disposition over it; he might have alienated it; he might have adopted a son 
to succeed to it if he had no male issue of his body. He could have defeated every inten- 
tion which his father entertained with respect to the property. 

On the death of Bhowanee Kishore, his wife succeeded as heir to him and would have 
equally succeeded in that character in exclusion of his brothers, if'he had any. She took 
a vested estate, as his widow, in the whole of his property. « It would be singular if a 
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brother of Bhowanee Kishore, made such by adoption, could take from his widow the 
whole of hia property, when a natural-born brother could have taken no part. If Ram 
Kishore is to take any of the ancestral property, he must take all he takes by substitu- 
tion for the natural-born son, and not jointly with him. ................ The anes is 
whether the estate of his son being unlimited, and that son having married and left a ow 
his heir, and that heir having acquired a vested estate in her husband’s property as widow, 
a new heir can be substituted by adoption who is to defeat that estate, and take as an 
udopted son what a legitimate son of Gour Kishore would not have taken. 

This seems contrary to all reason and to all the principles of Hindoo law, as far as 
we can collect ‘thems os i, wscd wie View gna 4 

If Bhowanee Kishore had died unmarried, his mother, Chundrabullee Debia, would 
have been his heir, and the question of adoption would have stood on quite different groun 
By exercising the power of adoption, she would have divested no estate but her own, an 
this would have brought the case within the ordinary rule; but no case has been produced, 
no decision has been cited from the Text-books, and no principle has been stated to’ show 
that by the mere gift of a power of adoption to a widow, the estate of the heir of a de- 
ceased son vested in possession, can be defeated and divested.” 


In the result the suit of Ram Kishore was dismissed. . 


After the deaths of Bhoobun Moyee and Chundrabullee, Ram Kishore 
got possession of the property under a deed of relinquishment executed in 
1869 in his favour by Chundrabullee, who herself had entered into possession 
of the property as mother and next heir of Bhowanee Kishore after the death of 
Bhoobun Moyee in 1867. If Ram Kishore’s adoption was good he was undoubted- 
ly the next heir to the property. A distant collateral however claimed the estate 
on the ground that his adoption was invalid. The Privy Council then held that 
“‘upon the vesting of the estate in the widow of Bhowanee, the power of adop- 
tion of Chundrabullee was at an end and incapable of execution” and that Ram 
Kishore had therefore no title. This was the decision in Pudma Coomari v. 
Court of Words’ wherein a second effort to maintain the validity of his adop- 
tion by Chundrabullee was made but without success. The High Court in its 
judgment in Pudma Coomart’s case: remarked that the decision in Bhoobun 
Moyee v. Ram Kishore?, did not decide that Chundrabullee could not adopt on 
the extinction of the issue either of natural-born son or of the first to be 
adopted son, and that if Chundrabullee had on the death of Bhoobun Moyea 
made the adoption and so divested her own estate, there would be nothing in 
the judgment of the Privy Council and nothing in the law to prevent her doing 
that which her husband authorised her to do, and which would certainly be 
for his spiritual benefit, and for that of his ancestors and even of Bhowanee. 
Kishore. The learned Judges of the High Court proceeded then to observe 
as follows: 

‘With all respect, therefore, we imagine that Lord Kingsdown must have said by 
inadvertence, in respect to the idea of adopting a son to the great-grandfather of the last 
taker,” that at that time ‘all the spiritual purposes of a son, according to the largest con- 
struction of them, would have been satisfied’; and again, Bhowanee Kishore had lived to 
an age which enabled him to perform, and it is to be presumed that he had performed, all 
the religious services which a son could perform for a father There is really no time at which 
the performance of these services is finally completed, or at which the necessity for them 
comes to an end.” . 

To this Sir Richard Couch, who delivered the judgment of the Privy Council, 
gave a very emphatic answer in these terms: 

‘The substitution of a new heir for the widow was no doubt the question to be 
decided, and such substitution might have been disallowed, the adoption being held valid 
for all other purposes, which is the view that the lower Courts have taken of the judgment, 
but their Lordships do not think that this was intended. They consider the decision to 
be that, upon the vesting of the estate in the widow of Bhowanee, the power of adoption 
was at an end, and incapable of execution. And if the question had come before them 
without any previous decision upon it, they would have been of that opinion. The adop- 
tion intended by the dedd ef permigsion was for the succession to the zemindary and other 
property, as well as the performance of religious services; and the vesting of the estate in 





1. (1881) L.R. 8 LA, 229. g 2. (1865) 10 M.I.A. 279. 


T] GURUNATH J. KAMALABAI (Mahajan, C.7.). 95 


‘{he widow, if not in Bhowanee himself, as the son and heir of his father, was a proper 
ilimit to the exercise of the power.” 

* The question of limitations upon the power of the widow to adopt thus stated 
Ingthe Chundrabullee series of decisions was again affirmed by the Judicial 
‘Contmittee in Thayammal and Kuttisami Atyan v. Venkatarama Atyan’, 
decided in 1887 and in Tarachurn v. Suresh Chunder’, decided in 1889. 

In the year 1902 this question came up for consideration before the Full 
Bench of the Bombay High Court in Ramkrishna Ramachandra v. Shamrao’*. 
‘There a grandmother succeeded to her grandson who died unmarried and it 
was held that her power to make an adoption had come to an end and that the 
adoption was invalid. Chandavarkar, J., who delivered the judgment of the 
Full Bench, enunciated the principle in these words: 

‘(Where a Hindu dies leaving a widow and a son, and that son dies leaving a natural 
born or adopted son or leaving no son but his own widow to continue the line by means of 
-adoption, the power of the former widow is extinguished and can never afterwards be 
revived.’ 

This principle was approved and applied by -the Judicial Committee in Madana 
Mohana v. Purushothama Deot, in these words: 

(Their Lordships ure in agreement with the principle laid down in the judgment of 
the Full Court of Bombay as delivered by'the learned judge, and they are of opinion that, 
on the facts of the present case, the principle must be taken as applying so as to have 
‘brought the authority to adopt conferred on Adikonda’s widow to an end when Brojo, the 
son she originally adopted, died after attaining full legal capacity to continue the line 
either by the birth of a natural-born son or by the adoption to him of a son by his 
-own widow. ’? 

The next and the most important decision of the Judicial Committee in 
regard to this matter was given in the year 1933 in Amarendra Mansingh v. 
.Sanatan®, where there was a departure from or at least a reorientation of the 
old doctrine, and stress was laid on the spiritual rather than on the temporal 
aspect of adoption, linking it up with the vesting and divesting of the estate. 
There a Hindu governed by the Banaras School was survived by an infant son 
and a widow, to whom he had given authority tó adopt in the event of the son 
‘dying. The son succeeded to his father’s impartible zamindari but died un- 
‘married at the age of 20 years and 6 months. By a custom of the family which 
excluded females from inheritance the estate did not go to his mother but 
‘became vested in a distant collateral. A week after the son’s death she made 
an adoption. It was held that the adoption was valid and it divested the 
estate vested by inheritance in the collateral. All the previous decisions were 
reviewed in this case by Sir George Lowndes who delivered the judgment of 
the Board. At page 248 of the report it is said as follows: 

‘‘In their Lordships’ opinion, it is clear that the foundation of the Brahminical 
doctrine of adoption is the duty which every Hindu owes to his ancestors to provide for the 
‘continuance of the line and the solemnization of the necessary rites. And it may well be 
thet if this duty has been passed on to a new generation, capable itself of the continuance, 
‘the father’s duty has been performed and the means provided by him for its fulfilment 
pent: the ‘‘debt’’ he owed is discharged, and it is upon the new generation that the duty 
ig now cast and the burden of the ‘‘debt’’ is now laid. 

It can, they think, hardly be doubted that in this doctrine the devolution of property, 
‘though recognised as the inherent right of the son, is altogether a secondary considera- 
DODs- cosa cosas that the validity of an adoption is to be determined by spiritual rather 
-than temporal considerations; that the substitution of a son of the deceased for spiritual 
reasons is the essence of the thing, and the consequent devolution of property a mere ac- 
cessory to it. 

Having regard to this well-established doctrine as to the religious efficacy of sonship,e 
-their Lordships feel that great caution should be observed in shutting the door upon any 
authorised adoption by the widow of a sonless man. The Hindu law itself sets no fimit 
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to the exercise of the power during the lifetime of the widow and the validity of successive 
«doptions in continuance of the line is now well recognised. Nor do the authoritative texts 
appear to limit the exercise of the power by any considerations of property. But that 
there must be some limit to its exercise, or at all events some conditions in which it woul 
be either contrary to the spirit of the Hindu doctrine to admit its continuance, or ul- 
table in the face of other rights to allow it to take effect, has long been recognised ‘both 
by the Conrts in India and by this Board, and it is upon the difficult question of where the 
line should be drawn, and upon what principle, that the argument in the present case has 
mainly turned.” 


in another part of the judgment their Lordships observed as follows: 

‘‘It being clear upon the decisions above referred to that the interposition of 2 

grandson, or the son’s widow, brings the mother’s power of adoption to an end, but that 
the mere birth of a son does not do so, and that this is not based upon & question of 
vesting or divesting of property, their Lordships think that the true reason must be that 
where the duty of providing for the continuance of the line for spiritual purposes which 
was upon the father, and was laid by him conditionally upon the mother, has been assumed 
by the son and by him passed on to a grandson or to the son’s widow, the mother’s power 
is gone. But if the son die himself sonless and unmarried, the duty will still be upon the 
mother, and the power in her which was necessarily suspended during the son’s lifetime 
will revive’’. 
The learned counsel for the appellant placed reliance upon the last sentence in 
the passage in the Privy Council judgment quoted above and contended that if 
the power of the widow which remained suspended during the lifetime of the 
son could revive on the son dying sonless and unmarried, logically the power 
must also revive when the son and his widow and the grandson and his widow 
all died out. Reliance was also placed on the passage already cited in which 
their Lordships laid emphasis on the proposition that the substitution of a son 
of the deceased for spiritual reasons is the essence of the thing, and the conse- 
quent devolution of property a mere accessory to it and it was contended that 
the grounds on whieh an outside limit was laid on the exercise of the widow’s 
power in the Chundrabullee series of decisions no longer survived, in view of 
the ratio in Amarendra’s decision and that it having been held that the power 
of adoption did not depend on and was not linked with the devolution of pro- 
perty or with the question of vesting or divesting of property and could be 
exercised whenever necessity for continuing the line arose, it should be held 
that when the son and his widow were dead and the grandson to whom he 
handed ‘the torch for continuing the line also died, the power of Gangabai to 
make the adoption revived and thus the adoption was valid. This argument, in 
our opinion, is not well founded: as it is based on an incorrect apprehension 
of the true basis of the rule enunciated in this judgment, the rule being that 
‘where the duty of providing for the continuance of the line for spiritual 
purposes which was upon the father and was laid by him conditionally upon the 
mother, has been assumed by the son and by him passed on to the grandson 
or to the son’s widow, the mother’s power is gone’’. In the words of Chanda- 
varkar, J., affirmed by the Judicial Committee in Madana Mohana v. Puru- 
shothama Deo’, ‘‘the power having once been extinguished it cannot after- 
wards be revived’’. In other words the true rule is this: 

‘When & son dies before attaining full legal competence and does not leave either 
& widow or a son or an adopted son then the power of the mother which was in abeyance 
during his lifetime revives but the moment he hands over that torch to another, the mother 
can no longer take it’’. ; 

The contention of the learned counsel therefore that even if the second 

egceneration dies without taking steps to continue the line the grandmother still 

rétains her authority and is still under a duty to continue the line cannot be 
sustained. 

The' three propositions that the Privy Council laid down in Amarendra’s 

case therefore cannot nosy be qyestioned. These propositions may be summed 


up in these terms: p 
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' (1) That the interposition of a grandson, or the son’s widow, competent to 
continue the line by adoption brings the mother’s power of adoption to an end; 


e (2) that the power to adopt does not depend upon any question of vest- 
ing of divesting of property; and 
(3) that a mother’s authority to adopt is not extinguished by the mere 
fact that her son had attained ceremonial competence. 


The rule enunciated in Amarendra’s case was subsequently applied in Vijay- 
singjs v. Shivsangjt' and was again restated and reaffirmed as a sound rule 
enunciating the limitations on the widow’s power to adopt in Anant Bhikappa 
Patil v. Shankar Ramchandra Patil?, One of the propositions enunciated in 
this decision was not accepted by this Court in Shrinivas Krishnarao Kango v. 
Narayan Devji Kango, but that apart no doubt was cast in this decision on 
the above rule. 


The result of these series of decisions is, that now for about three quarters of 
a century the rule that ‘‘the power of a widow to adopt comes to an end by the 
interposition of a grandson or-the son’s widow competent to adopt” has become 
a part of Hindu Law, though the reasons for limiting the power may not be 
traceble to any Shastric text; and may have been differently stated in the 
several Judgments. It is well known that in the absence of any clear Shastric 
text the Courts have authority to decide cases on principles of justice, equity 
and good conscience and it is not possible to hold that the reasons stated in sup- 
port of the rule are not consistent with these principles. During the argu- 
ments no substantial grounds have been suggested for holding that the rule is 
either inequitable or unjust or is repugnant to or inconsistent with any doc- 
trine or theory of Hindu Law of adoption. In this situation we are bound to 
hold that it is too late in the day to say that there are no limitations of any kind 
on the widow’s power to adopt excepting those that limit the power of her hus- 
band to adopt, t.e., that she cannot adopt in the presence of a son, grandson or 
great-grandson. Hindu Law generally and in particular in matters of -inheri- 
tance, alienation and adoption gives to the widow powers of a limited character 
and there is nothing in the limitations laid down by the course of decisions 
above referred to repugnant to that law. For the reasons given above, we are 
unable to depart from the rule that a widow’s power to make an adoption comes 
to an end by the interposition of a grandson or the son’s widow competent to 
continue the line by adoption. 


The learned counsel for the appellant placed considerable reliance on two 
decisions of the Indian High Courts in support of his contention and suggested 
that the rule laid down in Amarendra’s case had no application to the situation 
that hag arisen in the present case and that on the death of the grandson the 
widow’s power to adopt which was in abeyance during his life revived. Refer- 
ence in this connection was made to the decision of the Nagpur High Court in. 
Bapuji v. Gangaram.* There a Hindu died leaving a widow and his son and 
the son died leaving a widow only who re-married. It was held that the power 
of the mother revived on the re-marriage of the son’s widow. Reliance for 
this proposition curiously enough was placed on the decision ef the Judicial 
Committee in Amarendra’s case as appears from the following quotation from 
that judgment: 

‘Tf the observation quoted from Amarendra Mansingh v. Banatan Singh®, be under~ 
stood as limited to the case where the widow D or the grandson E stands between (is inter. 
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‘posed) the grand widow C and her power, everything is clear except for the words ‘‘and ban 
mever be revived’? quoted from Ramkrishna v. Shamrao.1 Strictly the above is the true mean- 
ing of their Lordships’ words. That amounts to nothing more than this: that wile D 
or # is alive and competent to adopt his or her existence prevents any adoption being made 
by C. That leaves at large what happens when the ‘‘interposition’’ is ended. if says 
that as the death of the son removes his ‘‘interposition’’ whereupon C’s power revives so the 
death of D removes her interposition and so C’s power revives’’. 

Jn our judgment there is not only an obvious fallacy in this reasoning but it is 
based on a wrong apprehension of the true reasons stated for the rule in 
Amarendra’s case. The reason for the rule in Amarendra’s case was ‘‘ where the 
duty of providing for the continuance of the line for spiritual purposes which 
was upon the father, and was laid by him conditionally upon the mother, has 
been assumed by the son and by him passed on to a grandson or to the son’s 
widow, the mother’s power is gone’’. If that is the true reason, obviously the 
duty having come to an end cannot be revived on logical grounds. We are there- 
fore clearly of opinion that the ratio of the decision in Bapuji v. Gangaram’, 
was erroneous. The second decision to which reference was made in a decision 
of the Lucknow Court reported in Prem Jagat Kuer v. Harihar Baksh Singh’. 
The learned Judges in that case followed the decision of the Nagpur High Court 
above quoted, and further added (though under some misapprehension) that this 
decision had been approved by their Lordships of the Privy Council. As a 
matter of fact, there was another decision reported in the same report on a 
different question that had been upheld by the Privy Council and not the deci- 
sion above referred to. The authority of this later decision therefore is consi- 
derably shaken by this error and even otherwise the decision gives no indepen- 
dent reasons of its own apart from those contained in the Nagpur case. 


For the reasons given above, this appeal fails and is dismissed, but n the 
circumstances of the case we will make no order as to costs. 
GU IK SS: — Appeal dismissed. 
' SUPREME COURT OF INDIA. 
[Civil Appellate Jurisdiction. ] 
Present: Meer Cumanb Mamasan, Chief Justice, S. R. Das, Gruuam 
Hagan, N. H. Boaawati and T. L. VENKATARAMA AYYAR, Jd. 


The Commissioner of Income-Tax, Madras .. Petitioner* 
v. 
Mysore Chromite Limited .. Respondent. 


Inoome-taz Act (XI of 1922), section 4 (1) (a)—Assessee a company with head office 
in Mysore State—F.0.B. contract with foreign buyers—Bul of exchange endorsed in 
blank negotiated in Madras—First receint of payment in London on behalf of sellers— 
Subsequent adjustment of the amount—Whether profits arose outside British Indta—Whether 
they were recewed outside British India. 

The asseasee was a private limited company registered in the Mysore State under 
the Mysore Company Regulations and had its registered office at Sinduvalli in Mysore 
State. The management and control of the assessee company was vested in Messrs. Oakley 
Bowden and Company, (Madras), Limited, and their private limited company incorporated 
under the Indian Companies Aet, having its registered office at Madras. The assessee 
company owns chromite mines in Mysore State. Chrome ores are extracted from the mines 
and converted into a merchantable product and then sold to buyers mostly outside India 
(in America and Europe). A very small proportion of the total sales is effected in 
India and for the purpose of this case may be left out of consideration. 
` The sales to purchasers in Europe are put through in London by Bowden Oakley 
and Company, Limited, London, which is the agent of the assessee company. The con- 
tracts for sales to European purehasers are signed by Bowden Oakley and Company, Limited 
in London. The sales to purchasers in America are effected through Messrs. W. R. Grace 
& Co., who buy for undisclosed principals. The contracts for sale to American purchasers 
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arb signed by W. B. Grace & Co., presumably in America and by Oakley Bowden & Co., 
(Madyas) Ltd., in Madras. Under both forms of contract the price was F.O.B. Madras 
or Marmagoa. Provision was made for weighment, sampling and assay of goods ‘at destina- 
cela Before goods were actually shipped, the buyers used to open a confirmed irrevoca- 
ble Bdhkera’ credit with some first class bank in London. Being informed of the opening 
of such credit the Eastern Bank, Limited, London, sent intimation to the Eastern Bank, 
Limited, Madras, and the latter ın its turn used to pass on the intimation by letter addressed to 
the assessee company. On receipt of such intimation the assessee company placed the con- 
“tracted goods on board the steamer at Madras and obtained a bill of lading in its own name 
and used to draw a provisional invoice and bill of exchange on the buyer’s Bank where the 
‘letter of credit was opened, for 90 per cent. of the amount of the provisional invoice payable 
at sight. The bills of exchange were drawn in favour of the Eastern Bank, Limited, London, 
The bill of exchange endorsed in blank together with the relative documents were then 
negotiated with the Eastern Bank, Limited, Madras, who used to credit the assessee 
‘company with the amount of the bill of exchange. ‘The balance of price was paid to the 
Eastern Bank, Limited, London, which was the assessees agent and bank in London. 


In respect of assessment proceedings for the years 1939-1940, 1940-1941, 1941-1942 
and 1942-1948, on the question whether the profits derived from the sales to European and 
American buyers arose outside British India and were received outside British India, 


Held: At the earliest the property in goods passed in London where the bill of 
lading was handed over to the buyers Bank against the acceptance ‘of the relative bill of 
exchange and accordingly the sales took place outside British India and ex hypothesi, the 
profits derived from such sales arose“ outside British India. : 


The payment by the Eastern Bank, Limited, Madras, is nothing but an advance made 

by them to their own customer on the security of the goods covered by the bill of lading 

‘reinforced by the benefit of the liability taken up by assessee company as drawer of the bill 

which in its turn is backed by the confirmed and irrevocable credit of the buyer’s London Bank, 

‘The first receipt of the price was by the Eastern Bank Limited, London, on behalf of the 

sellers. The subsequent adjustment made in the books of the Eastern Bank Limited, 
London, did not operate as a receipt of profits in British India. 


On appeal from the Judgment and Order, dated the 29th day of March, 
1951, of the High Court of Judicature at Madras in Case Referred No. 44 of 
1948. 


C. K. Daphtary, Solicitor-General of India (@. N. Joshi, Advocate, with 
him) instructed by R. H. Dhebar, for Appellant. 


R. Ganapathy Iyer and M. 8. K. Atyangar, Advocates for Respondent. 


The Judgment of the Court was delivered by 
Das, J.—This is an appeal from the judgment pronounced by the High 
‘Court of Judicature at Madras on the 29th March, 1951, on a consolidated refer- 
ence by the Income-tax Appellate Tribunal under section 66 (1) of the 
-Income-tax Act whereby the High Court answered in the affirmative both the 
referred questions which were expressed in the following terms: 
(1) Whether on the ‘acts and in the circumstances of the case the profits derived by 


the as. essee company from sales made to European and American buyers arose outside British 
India? l 


(2) Whether on the facis and in the circumstances of the case the profits derived by 
the asressee company from sales made to European and American buyers were received out- 
tide Brith India? 

The above questions of law arose out of proceedings for the assessment 
‘to income-tax of the respondent, Mysore Chromite Ltd., (hereinafter referred to 
as the assessee company), for the years 1939-1940, 1940-1941, 1941-1942 and 
1942.1943. The facts leading up to the reference as found by the Income-tax 
Appellate Tribunal are shortly as follows: 


The assessee company is a private limited company registered in the 
Mysore State under the Mysore Company Regulations and has its registered’ 
office at Sinduvalli in Mvsore State. The managemetit and control of the as- 
_sessee company was vested in Messrs. Oakley Bowden & Co. (Madras) Ltd., 
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another private limited company incorporated under the Indian Compi 
Act, having its registered office at No. 15, Armenian Street, Madras. • The 
assessee company owns chromite mines in Mysore State. Chrome ores are ex- 
tracted from the mines and converted into a merchantable product an ren 
sold to buyers mostly outside India. A very small proportion of the total sales 
is effected in India and for the purposes of this case may be left out of consi- 
deration. The sales are mostly to buyers in America and Europe. The sales 
to the purchasers in Europe are put through in London by Bowden Oakley & 
Co. Ltd., London, which is the agent of the assessee company in Europe hold- 
ing a power of attorney from the assessee company. The contracts for sale to 
European purchasers are signed by Bowden Oakley & Co., Ltd., in London. 
The sales to purchasers in America are effected through Messrs. W. R. Grace & 
Čo., who buy for undisclosed principals. The contracts for sale to American 
purchasers are signed by W. R. Grace & Co., presumably in America and by 
Oakley Bowden & Co., (Madras) Ltd., in Madras. Specimen forms of con- 
tracts with European purchasers and those with American purchasers are set 
out in the order of the Tribunal, dated the 22nd January, 1948, out of which the 
present reference arises. Under both forms of contracts the price was F.O.B. 
Madras or Marmagoa. A very small quantity of goods was sold F.O.B. Mar- 
magoa and the same need not be considered here. Provision was made for 
weighment, sampling and assay of goods at destination. The terms of payment 
under the European contract were as follows :— 

‘‘Payment —Buyers to open a confirmed irrevocable Bankers Credit in favour of 
Alessrs. Mysore Chromite Limited, Madras (to be advised to sellers) through the Easter 
Bank Limited, for 90 per cent. (ninety per cent.) of the Provincial (bic) Invoice against 
documents. Documents to consist of:— 

1. Bills of Lading, 
2. Provisional Invoice. 

Provisional invoice to be based on Bill of Lading weight and contract price for 48 
per cent. Cr. 203. Balance on ascertainment of weight and analysis to be paid in London 
to Bowden Oakley and Company, Lamited, within 10 days of the final invoice, based on out- 
turn weights and assays’’. 

The corresponding terms of payment under the American contracts were as 
follows :— 

‘‘Payment.—Letter of credit for eighty per cent. (80%) of invoice value to be avail- 
able against diafts at ninety (90) days’ mght with documents attached to be opened imme- 
diately in London in favour of the seller Balance estimated twenty (20%) of the margim 
due to be paid by telegraphie transfer through London on receipt of information as to assay 
and outturn which should be submitted within a month after the arrival of the steamer at 
destination. Oharges for such telegraphic transfer for account of beneficiary. ’’ 

The European contracts also provided for insurance by buyers but no such pro- 
vision was made in the American contracts. 


The course of dealing as found by the Appellate Tribunal was as follows: 
Before the goods were actually shipped, the buyers used to open a confirmed. 
irrevocable Bankers’ credit with some first class bank in London. Being in- 
formed of the opening of such credit the Eastern Bank Ltd., London, sent 
intimation to the Eastern Bank Ltd., Madras, and the latter in its turn used 
to pass on the intimation by leiter addressed to the assessee company. A speci- 
men of such letter is also set out in the order of the Appellate Tribunal. In 
such communication the Eastern Bank Ltd., Madras, informed the assessee com- 
pany that ‘‘in accordance with advices received by letter from our London 
Office, a confirmed and irrevocable credit has been opened in your favour by 


-Messrs. Morgan Grenfell and Co., Ltd., London, for account of Messrs. W. R. 


Grace and Co., New York, for a sum not exceeding £7,300 (seven thousand three 
hundred pounds sterling) in all, available by delivery to us on or before 15th 
January, 1940, of the following document’.............. ” Towards the end of 
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tht letter the Eastern Bank Ltd., Madras used to write that they were ‘‘pre- 
pared in our option as customary to negotiate drafts drawn'in terms of the 
arrangement provided that the documents as above mentioned appear to us to 
be iff grder’’. The letter concluded with a warning that the advice was ‘‘given 
for your guidance and without involving any responsibility on the part of 
this Bank’’. On receipt of such intimation the assessee company placed the 
contracted goods on board the steamer at Madras and obtained a bill of lading 
in its own name. As already mentioned, the shipments were made principal- 
ly at Madras Port. Thereafter the assessee company used to make out a pro- 
visional invoice on the basis of the bill of lading weight and contract price for 
48 per cent. Cr. 203 and used to draw a bill of exchange on the buyers’ Bank, 
where the letter of credit had been opened, for 90 per cent. of the amount of 
the provisional invoice payable at sight in the case of European contracts and 
80 per cent. of the amount of the provisional invoice at 90 days’ sight in the 
ease of American contracts and in either case the bills of exchange used to bo 
drawn in favour of the Hastern Bank, Ltd., London. The bill of exchange 
together with the relative bill of lading endorsed in blank by the assessee com- 
pany and the provisional invoice was then negotiated with the Eastern Bank, 
Lid., Madras, the bankers of the assessee company, who used to credit the as- 
Sessee company with the amount of the bill of exchange. The Eastern Bank, 
Ltd., Madras, then forwarded the documents to the Eastern Bank, 
Ltd., London, who used to present the bill of exchange to the buyers’ Bank in 
London and upon the bill of exchange being atcepted the Eastern Bank Ltd., 
London, used to deliver the bill of lading and the invoice to the buyers’ Bank. 
The buyers’ Bank in due course used to pay the amount of the bill of exchange 
to the Hastern Bank Ltd., London. Thereafter, on arrival of the goods and 
after weighment and assay, the sale price was ascertained and the balance of 
price, after deducting the payments made against the bill of exchange, used 
to be paid to the Eastern Bank Ltd., London, which was the assessee com- 
pany’s agent and banker in London. 


On the facts stated above the Income-tax Officer assessed the assessee 
company on the entire profits in respect of these sales on the footing that they 
arose and were also received in British India. On appeal, the Appellate As- 
sistant Commissioner confirmed the assessment. The assesgee company went up 
on appeal to the Income-tax Appellate Tribunal. The Tribunal, by its order 
dated the 22nd January, 1948, came to the conclusion that the sales took place 
outside British India and that the money in respect of such gales was also re- 
ceived by the agent of the assessee company in London. The Commissioner of 
{ucome-tax thereupon applied to the Appellate Tribunal requiring the latter to 
state a case and refer certain questions of law said to arise out of the order of the 
‘Tribunal. The Appellate Tribunal accordingly referred the two questions of 
law hereinbefore set out. The High Court of Madras in a well reasoned judg- 
ment upheld the decision of the Appellate Tribunal and answered the two ques- 
tions in the affirmative and against the Commissioner of Income-tax. The 
Commissioner of Income-tax has now preferred this appeal with a certificate 
of fitness from the High Court. 

It appears from the statement of case as also from the order of the Ap- 
yellate Tribunal that it was agreed between the department and the assessee 
company that the income arose at the place, wherever that be, where the gales 
took place. This was not disputed before the High Court or before us although 
in the appellant’s statement of case it was suggested that this was erroneous. 
The point for determination, therefore, is as to where the sales took place. 

Learned Solicitor-General appearing in support of° this appeal contends 
that having regard to the terms of the contracts the sales mnst be regarded ag 
having taken place in British India. The facts strongly relied on by him are 
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(i) that the price and delivery of goods were on F.O.B. terms, (ii) that in the 
European contracts the insurance, if any, was to be the concern of the buyers 
and (#1) that payment of the 80 per cent. or 90 per cent. as the case may be 
was made in Madras by the Eastern Bank Ltd., Madras, to the assesse@ com- 
pany on the delivery of the documents. All these facts taken together indi- 
cate, according to his submission, that the property in the goods passed at 
Madras and the sales accordingly were completed in British India. We are 
unable to accept this line of reasoning. According to section 4 of the Indian 
Sale of Goods Act a contract of sale of goods is a contract whereby the seller 
transfers or agrees to transfer the property in goods to the buyer for a price 
and where under a contract of sale the property in the goods is transferred from 
the seller to the buyer, the contract is called a sale, but where the transfer of 
property in the goods is to take place at a future time or subject to some condi- 
tion thereafter to be fulfilled, the contract is called an agreement to sell. By 
sub-section (4) of that section an agreement to sell becomes a sale when the time 
elapses or the conditions are fulfilled subject to which the property in the goods. 
is to be transferred. Section 18 of the Act clearly indicates that in the case of 
sale of unascertained goods no property in the goods is transferred to the buyer 
unless and until the goods are ascertained. Im the present case, the contracts 
were always for sale of unascertained goods. Skipping over sections 19 to 22 
which deal with contract of sale of specific goods we come to section 23 which 
lays down that where there is a contract for the sale of unascertaied or future 
goods by description and goods of that description and in a deliverable state are 
unconditionally appropriated to the contract, either by the seller with the assent 
of the buyer or by the buyer with the assent of the seller, the property in the 
goods thereupon passes to the buyer. It is suggested that as soon as the 
assessee company placed the goods on board the steamer named by the buyer at 
the Madras Port the goods became, ascertained and the property in the goods 
passed immediately to the buyer. This argument, however, overlooks the important 
word ‘‘unconditionally’’ used in the section. The requirement of the section is 
not only that there shall be appropriation of the goods to the contract but 
that such appropriation must be made unconditionally. This is further ela- 
borated by section 25 which provides that where there is a contract for the sale 
of specific goods or where goods are subsequently appropriated to the contract, 
the seller may, by the terms of the contract or appropriation, reserve the right of 
disposal of the goods until certain conditions are fulfilled. In such a case, not- 
withstanding the delivery of the goods to the buyer, or to a carrier or other bailee 
for the purpose of transmission to the buyer, the property in the goods does not 
pass to the buyer until the conditions imposed by the seller are fulfilled. The 
question in this case, therefore, is: was there an unconditional appropriation of 
the goods by merely placing them on the ship? It is true that the price and 
delivery was F.O.B. Madras, but the contracts themselves clearly required the 
buyers to open a confirmed irrevocable Banker’s credit for the requisite per- 
centage of the invoice value to be available against documents. This clearly 
indicated that the buyers would not be entitled to the documents, that is, 
the bill of lading and the provisional invoice, until payment of the requisite per- 
centage was made upon the bill of exchange. The bill of lading is the document 
of title to the goods and by this term the assessee company clearly reserv- 
ed the right of disposal of the goods until the bill of exchange was paid. Placing 
of the goods on board the steamer named by the buyer under a F.O.B. con- 
tract clearly discharges the contractual liability of the seller as seller and the 
delivery to-the buyer is complete and the goods may thenceforward be also at the 
risk of the buyer against which he may cover himself by taking out an insurance. 
Prima facte such delivery of the goods to the buyer and the passing of the risk 
in respect of the goods from the seller to the buyer are strong indications as to 
the passing also of the property in the goods to the buyer but they are not deci- 
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sivi and may be negatived, for under section 25 the seller may yet reserve to- 
himself the right of disposal of the goods until the fulfilment of certain condi-. 
tions,and thereby prevent the passing of property in the goods from him to the- 
buyer.§ The facts found in this case are that the assessee company shipped the 

goods under bill of lading issued in its own name. Under the contract it was 

not obliged to part with the bill of lading which is the document of title to the 

goods until the bill of exchange drawn by it on the buyers’ Bank where the ir- 

revocable letter of credit was opened was honoured. It is urged that under the- 
provision in the contract for weighment and assay, which was ultimately to fix 

the price unless the buyer rightly rejected the goods as not being in terms of’ 
the contract, the passing of property in the goods could not take place until the 

buyer accepted the goods and the price was fully ascertained after weighment: 
and assay. It is submitted that that being the position, the propertv in the 

goods passed and the sales were concluded outside British India, for the weigh- 

ment, sampling, assay and the final fixation of the price could only take place- - 
under all these contracts outside British India. It is not necessary for us to- 
express any opinion on this extreme contention. Suffice it to say, for the pur- 

poses of this case, that in any event upon the terms of the contracts in question 

and the course of dealings between the parties the property in the goods could 

not have passed to the buyer earlier than the date when the bill of exchange was: 
accepted by the buyers’ Bank in London and the documents were delivered by 

the assessee company’s agent, the Eastern Bank Ltd., London, to the buyers” 
Bank. This admittedly, and as found by the Appellate Tribunal, always took 
place in London. It must, therefore, follow that at the earliest the property in 

the goods passed in London where the bill of lading was handed over to the buyers’ 

Bank against the acceptance of the relative bill of exchange. In the premises, 

the Appellate Tribunal as well as the High Court were quite correct in holding- 
that the sales took place outside British India and, ex hypothest, the profits de- 

rived from such sales arose outside British India. 


As to the second question, the learned Solicitor-General contends that ir-- 
respective of the place where the sale may have taken place the profits derived 
from such sales were received in Madras. It is recalled that after shipment the- 
assessee company, through its managing agent in Madras, prepared provisional 
Invoices and drew bills of exchange for 80 per cent. or 90 per cent., as the case- 
may be, of the amount of such invoices and handed over the same to the Eastern 
Bank Ltd., Madras, and received the amount of the bill of exchange from them 
in Madras. He contends that the receipt of this payment by the assessee com- 
pany was really the receipt of the price of the goods and amounted to receipt of” 
profits in Madras. He draws our attention to the terms of payment in the- 
European contract and to the letter of intimation of the opening of the credit 
sent by the Eastern Bank Ltd., Madras, to the aksessee company which have 
been quoted in part in the earlier part of this judgment. He relies on the words. 
‘‘through the Eastern Bank Ltd.,’’ appearing in the contract and the words. 
‘favailable by delivery to us’’ appearing in the letter. We do not think that 
those words support the contention of the learned Solicitor-General. The words 
‘“through the Eastern Bank Ltd.’’ appear to us to go with the preceding words 
‘fto be advised to sellers’’ which are put within brackets which seem to have been 
wrongly closed after the word ‘sellers’ instead of after the words ‘‘the Eastern 
Bank Ltd.’’. Ordinarily, the buyer opens a letter of credit with his Bank in 
favour of the seller and the words “through the Eastern Bank Ltd.,” would be 
meaningless unless it was intended to mean that the irrevocable credit which was 
in favour of the assessee company was to be operated upon by the latter through 
the Eastern Bank Ltd. If that were the true meaning, then that certainly does. 
not make the Eastern Bank Ltd. the agent of the buyers. The words ‘‘available- 
by delivery to us’’ occurring in the letter of the Hastern Bank Ltd., Madras, do. 
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not appear to us to indicate that this was any part of the terms of the letter ‘of 
eredit. This was an intimation in accordance with the advice received by the 
Eastern Bank Ltd., Madras, from the Eastern Bank Ltd., London, that the asses- 
see company might avail itself of the letter of credit by delivery of th docu- 
ments to the Eastern Bank Ltd., Madras. This is made further clear by the 
latter part of the letter where the Esatern Bank Ltd., Madras, expressed their 
willingness at their option to negotiate the drafts drawn in terms of the arrange- 
ment provided that the documents were in order. The concluding sentence of 
that letter whereby the Eastern Bank Ltd., Madras, disown any responsib‘lity 
in respect of the advice clearly militates against the suggestion of the learned 
Solicitor-General. It is, in these circumstances, impossible to accede to the 
argument that the payment of 80 per cent. or 90 per cent., as the caSe may be. 
of the amount of the provisional invoice by the Eastern Bank Ltd., Madras, was 
a payment on account of the price. Normally, price is paid by or on behalf of 
the buyer. In this case the fact found is that the Eastern Bank Ltd., Madras, 
aud the Eastern Bank Ltd., London, were agents of the assessee company. Nei- 
ther of them had any relation with the buyers. Therefore, a payment by them 
cannot be regarded as a payment of the price. The true position is very clesrly 
put by Lord Sumner in The Prinz Adalbert: 


‘When a shipper takes his draft, not as yet accepted, but accompanied by a bill of 
lading indorsed in this way, and discounts it with a banker, he makes himself liable on the 

ment as drawer, and further makes the goods, -which the bill of lading represents, 
security for its payment. If, in turn, the discounting banker surrenders the bill of lading to 
the acceptor against his acceptance, the inference is that he is satisfied to part with his secu- 
rity in consideration of getting this further party’s liability on the bill, and that in so doing 
he acts with the permission and by the mandate of the shipper and drawer’’. 


This payment by the Eastern Bank Ltd., Madras, therefore, is nothing but an 
advance made by them to their own customer on the security of the goods cover- 
ed by the bill of lading reinforced by the benefit of the liability taken up by the 
assessec company as drawer of the bill which in its turn is backed by the con- 
firmed and irrevocable credit of the buyers’ London Bank. If this payment 
was on account of the price, why should the assessee company, as the seller, 
undertake any Uability to the Eustern Rank Ltd., as the deawer of the bill of 
exchange? The truth of the mater is that the price was paid on behalf of the 
buyers by their respective London Banks in London to the {astern Bank Lid., 
London, which was the agent of the assessee company. The first receipt of the 
price, therefore, as pointed out by the High Court, was by the Eastern Bank Ltd., 
London, on bebalf of the sellers. There is no dispute that the balance of the 
price ascertained after weighment and assay and deducting the amount paid on 
the bill of exchange was similarly received in London by the Eastern Bank Ltd., 
Tiondon, on behalf of the assessee company. The Subsequent adjustment made 
in the books of the Eastern Bank Ltd., London, did not operate as a receipt of 
profits in British India. In our opinion the High Court correctly answered the 
second question also in favour of the assessee company. 


For reasons stated above, this appeal must stand dismissed with costs and 
we order accordingly. 


G.R.|K.S., Appeal dismissed. 


I. L.R. (1917) A.C. 506 at 580, 
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4 SUPREME COURT OF INDIA. 
[Civil Appellate Jurisdiction. ] 
°} Present: B. K. Muxsmrsea, S. R. Das AND Vivian Boss, JJ. 
Bhataraju Nageshwara Rao .. Appellant® 


v. 
The Hon’ble Judges of the Madras High Court and others .. Respondents. 


Bar Councils Act (XXXVIII of 1926)—A ppeal to Supreme Court arising out of pro. 
cecdthg under—Appropriate parties who have to be impleaded—Impleading of Judges of 
High Court—Proprtety. 


In an appeal arising out of a proceeding under the Bar Councils Act the appropriate 
parties should be the Advocate concerned, the complainant, if any, the Bar Council or the 
Secretary thereof and the Advocate-General of the State concerned to whom notices have to 
‘be issued under section 12 (8) of the Indian Bar Councils Act. 


It is wholly wrong and inappropriate for the appellant to have made the Hon’ble 
Judges of the High Court respondents to the appeal against their judgment and order. 


[On the facts it was found that the charges have not been brotght home to the appel- 
dant or, at any rate, the appellant is entitled ta the benefit of the doubt and the order of 


the High @ourt was reversed. ] 

Appeal by Special Leave from the Judgment and Order dated the 17th day 
of December, 1952 of the High Court of Judicature at Madras in Referred Case 
No. 45 of 1952 arising out of the Report dated the 27th day of March, 1951 of 
the Court of District Judge, Krishna in C.M.P. No. 123 of 1951. 


8. P. Binha, Senior Advocate, (K. R. Chaudhary and Sardar Bahadur, 
Advocates, with him), for Appellant. 


fi. Ganapathy Iyer and P. G. Gokhale, Advocates for Respondent No. 1. 
T. Satyanarayana and P. G. Gokhale, Advocates for Respondent No. 3. 
The Judgment of the Court was delivered by 


Das, J.—This is an appeal by special leave from an order made by a Spe- 
cial Bench of the High Court of Judicature at Madras under section 12 of the 
Indian Bar Councils Act (XX XVIII of 1926) debarring the appellant from 
practising as an Advocate for a period of five years. 


The material facts are these. The appellant before us is an advocate 
ordinarily practising at Masulipatam. In Calendar Case No. 1 of 1949 on the 
file of the Additional First Class Magistrate’s Court at Masulipatam nine per- 
sons were charged with the offence of conveying rice from the village to other 
villages without permits. Accused Nos. 2 and 4 were not represented by any 
advocate. Accused Nos. 1, 3, 5, 6 and 8, all cart-men, were defended by the 
anpellant. Accused No. 7, who initiated the proceedings out of which the pre- 
sent appeal arises and who is hereinafter referred to as ‘‘the petitioner’’, was 
defended by another advocate. The case was disposed of on the 30th Sep- 
tember, 1949. Accused Nos. 1, 3, 5, and 6 were acquitted. Accused No. 2 was 
‘convicted and sentenced to a fine of Rs. 20 and in default of payment of fine to 
undergo simple imprisonment for one month. Accused No . 4 and the petitioner 
accused No. 7, were also convicted and sentenced to pay a fine of Rs. 300 each 
and in default of payment of fine to undergo simple imprisonment for six 
months. Aceused No. 8 was sentenced to pay a fine of Rs. 100 and in® 
default of payment of the fine, to simple imprisonment for three months. Accused 
No. 2 paid the fine but the other three convicted persons did not. The four con- 
victed persons including the petitioner thereafter engaged the appellant to pre- 
fer an appeal to the Sessions Court. The appeal was presented before the Ses- 
sidns Court on the 8th October, 1949 and on thé same day a petition was filed on 


* C.A. No. 146 of 1954. ° grd December, 1954. 
S—14 
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behalf of accused Nos. 4, 7 (petitioner) and 8 for an order staying the realisaY 
tion of the fine. That application for stay came up before the learned Sesstons 
Judge on the 10th October,'1949 when notice was directed to issue to the Public 
Prosecutor. On the 11th October, 1949 the learned Judge passed the follofing 
order ;— 

‘Suspended pending disposal of this petition. Oall on 14, 10%’. 
On the 14th October, 1949 the following further order was passed :— 


‘¢Hxeeution of sentences suspended till disposal of appeal’’. 


The appeal was posted for hearing on the 25th November, 1949 and was ad- 
journed from time to time. Eventually, it was finally heard on the 13th July, 
1950 when the appeal was allowed and the conviction and sentences of all the 
appellants were set aside. On the 25th January, 1951, the petitioner caused 
a registered notice (Hx. A|2) to be sent to the appellant alleging that on the 
llth October, 1949, the appellant had represented to him that the Court had re- 
fused to suspend the sentences and that unless the amount of fine was deposited 
the petitioner would be sent to jail. It was further alleged that on such repre- 
sentation the petitioner had on that day paid to the appellant a sum of Rs. 300 
for which the appellant had passed to the petitioner a chit (Ex. AJ|1), ‘ander his 
own signature acknowleging receipt of the said sum. The chit (Ex. A|1) which 
is addressed to the petitioner runs as follows :— 


‘“'This day, you have paid to me a sum of Rs. 300 (three hundred rupees only)’’. 


It is signed by the appellant and below his signature appears the date 11th 
October 1949 and the time 5-15 p.m. is also mentioned below the signature. The 
allegation in the registered notice further was that the appellant had concealed’ 
from the petitioner the fact that the order for payment of fine had been sus- 
pended until the hearing of the appeal and also that the appeal had eventually 
been allowed. The not'ce ended with a threat that if the appellant failed to 
return the sum of Rs. 300 together with interest at 12 per cent. per annum from 
the 11th October, 1949 upto date of payment the petitioner would be constrained, 
in addition to such other proceedings as he may be advised to take for recovery of 
the said amount, to complain against the appellant and his unprofessional conduct 
to the High Court and the Bar Council. This notice was received by the ap- 
pellant on the 12th February 1951 and on the next day, 18th February 1951, the 
appellant issued three registered notices Exs. A|3, A|4 and A[5 to the petitioner. 
In Ex. A|5 the appellant complained that the petitioner had been evading pay- 
ment of the agreed fee of Rs. 150 and on firm demand having been made by the 
appellant on the 21st January 1951 for payment of such fee before the 25th: 
January 1951 the petitioner had issued the registered notice Ex. A|2. In Ex.. 
A|4 the appellant alleged that the petitioner instructed the appellant to file a 
stay petition as the petitioner was unable to pay the fine and that the appellant 
filed the petition accordingly and obtained a stay order about which the peti- 
tioner was fully aware. In those circumstances the allegations contained in the 
petitioner’s notice Ex. A|2 were false and highly defamatory. He further alleged 
that the petitioner was also present 1n Court on the 18th July 1950 when the 
appeal was allowed. In the circumstances, there was no need for the petitioner 
to pay any money to the appellant for the purpose of paying the fine. The ap-- 
pellant called upon the petitioner to withdraw the allegations and tender an un- 
qualified apology immediately. In Ex. A|8 the appellant stated that the peti- 
tioner had come to him on the 6th October, 1949 to engage him as his advocate 
for filing an appeal. Seeing that the appellant was then pressed for money for 
payment of an instalment of a loan No. 616 to the Land Mortgage Bank, Pedana, 
the petitioner volunteeréd to arfange for a Joan of Rs. 300 for the appellant at 
Pedana and asked him to give a chit in his favour and to send the appellant’s: 
clerk with the petitioner. The petitioner did not, however, suceeed: im 
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srranging for money but the chit Ex. All remained with him. There 
was a denial that there was uny consideration for the chit Ex. All. On the 7th 
Warch, 1951, the petitioner sent a reply generally denying the allegations con- 

ied in the three several notices sent by the appellant to the petitioner.. That 
reply was received by the appellant on the 18th March, 1951, and on the 14th 
March, 1951, the appellant issued a further rejoinder Ex. A|7 denying the allega- 
tions in the petitioner’s reply and stating that the statements in his three 
notices were true. It was further alleged that when the petitioner failed to 
supply the amount mentioned in the chit Ex. A|1 the appellant asked him to- 
return the chit but the petitioner said that the e it was missing and that he 
would search for it and return it subsequently and so saying the petitioner gave 
the appellant on the 16th October; 1949, a hand letter (Ex D|8) admitting that 
the petitioner was unable to supply the amount of Rs: 300 mentioned in the said 
chit as promised. The petitioner did not send any reply to this letter in: 
spite of the fact that the appellant had therein referred to a hand letter (Ex. 
D/8\ dated the 16th October, 1949, which totally nullified the value of the chit 
Ex. Ajl. 


The pet‘tioner then on the 27th March, 1951, sent a petitidn' to the High 
Court making a complaint against the appellant of professional misconduct and 
praying that the Hon’ble High Court might be pleased to order an enquiry into 
the allegations made in his complaint and to take such action against the appel- 
lant as was necessary and expedient in the circumstances of the case. Along with 
the petition were submitted a photograph of the chit Ex. A\1 and copies of the 
registered correspondence that passed between the petitioner and the appellant. 
Even in this petition the petitioner did not refer to the hand letter(Ex. D8). 
of the 16th October, 1949, and did not specifically deny having written the same. 
Upon the presentation of the petition the, appellant submitted a written expla- 
nation before the High Court. The High Court, under section 10 of the Indian 
Bar Councils Act, referred the matter to the District J udge to enquire into the 
allegations made in the petition and to submit a report. 


The District Judge issued a notice to the appellant setting forth the fol- 
lowing charges :— 


“1. That you have suppressed fraudulently the order of the Additional Sessions 
Judge, Krishna at Masulipatam, suspending payment of fine of Rs. 800 and made in Cri 
M.P. No. 180 of 1949 in © A. No. 82 of 1949 preferred against the conviction and sentence 
passed by the Additional First Class Magistrate, Bandar, in C.C. No. I of 1949, on his 
file, against the petitioner, who is the seventh accused therein; 


2. That you, having fraudulently suppressed the above stated fact, have represented 
to the petitioner that the amount of fine of Rs. 300 had to be deposited into Court on pain 
of the petitioner being sent to jail and received the said sum of Rs. 800 from him and passed’ 
a receipt in his favour for the same; 


3. That you, even though the above said C A. No. 82 of 1949 on the filo of the 
Additional Sessions Judge, Krishna at Masulipatam was allowed by the judgment dated 
13-7-1950, having all knowledge about it did not inform the petitioner that the said C.A. 
No. 82 of 1949 was disposed of, and later on informed him that it was dismissed, and the 
conviction and sentence were confirmed ; 


4. That you, therefore, wrongfully withheld the amount of Rs. 300 belonging to the 
petitioner without depositing into Court as represented by you and also without refunding it 
to the petitioner even after the said appeal was allowed in spite of repeated requests 
and demands made by him, and'` 


5. That you have falsely set up a plea of not having received the said sum of 
Rs. 300 from the petitioner, for which you have passed a receipt in his favour, and later 
on set up that you wanted to borrow the said amount from him during the subsistence of the 
relationship of advocate and client, which (borrowing from ą client) itself is prohibited by 
luw??. ° 
The petitioner examined himself (P.W. 1) and his brother Potbaraju (P.W. 2) 
as his witness in support of the allegations in the petition, The appellant exa- 


- 
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mined himself (R.W.1) and his clerk D. Venkatarangam (R.W.2), Kameswara- 
rao, the Secretary of the Vadlamannadu Co-operative Land Mortgage Bank’ at 
Pedana (R.W. 3) and Venkatadri, clerk of an advocate (R.W. 4) in suppor & 
his defence. 


On a consideration of the entire evidence the learned District Judge found 
that ihe testimony of the petitioner and his brother was not credible and 
acceptable and that there was no reason to reject the testimony of the appellant 
and his clerk and other witnesses and he came to the conclusion that it had not 
been satisfactorily proved that the appellant was guilty of any of the charges 
framed against him. The District Judge sent a report accordingly. 


The matter was placed before a Special Bench of the Madras High Court. 
The Special Bench had no hesitation in agreeing with the findings of the learned 


‘District Judge on charges 1, 2 and 3. In their opinion much reliance could not 


be placed on the veracity of the complainant himself. The High Court, in agree- 
ment with the learned District Judge, held that the appellant was not guilty of 
the first three charges. Coming to the last two charges the learned Judges were 
struck by several facts, namely, (4) the passing of two receipts for two sums of 
money each of Rs. 300 which were identical with the amount of fine imposed on 
each of the accused Nos. 4 and 7 (petitioner) and (ù) the date of payment, 
namely, the 11th October, 1949, on which date the petitioner and the fourth 
accused had to deposit the fine. The learned Judges were stronglv impressed 
with the fact that the chit Ex. A|1 had been allowed to remain with the peti- 
tioner. The High Court also noted that if the arrangement was that the ap- 
pellant’s clerk would pass a formal stamped receipt after getting the money there 
was no necessity to issue an informal receipt in favour of the petitioner in 
advance. The learned Judges further pointed out that in none of the three 
notices dated the 13th February, 1951, any reference had been made by the ap- 
pellant to the hand letter (Ex. D|8) dated the 16th October, 1949. The High 
Court concluded that the failure to mention this hand letter in the earliest reply 
by the appellant cast considerable doubt on the genuineness of the document 
and consequently the Court could not act on the basis that it contained a true 
statement of facts admitted by the petitioner. The High Court also referred to 
several other minor points suggesting the improbability of the appellant’s story. 
The High Court held that the appellant had received a sum of Rs. 300 from the 
petitioner on the 11th October, 1949, as acknowledged by the appellant in the 
chit Ex. All. The High Court accordingly held that charges Nos. 4 and 5 had 
been proved against the appellant and passed orders against the appellant debar- 
ring him from practising as an advocate for five years. The appellant has now 
preferred this appeal after having obtamed special leave from this Court, 


We have been taken through the evidence by learned advocates appearing 
on both sides. It appears to us that while there are some facts which cast some 
doubt on the version of the appellant there are other material facts completely 
overlooked by the High Court which nevertheless have a material bearing on the 
truthfulness or falsity of the complainant’s story. It is true that the appel- 
lant did not refer to the hand letter (Ex. D|8) in his replies. Exs. A[3, A|4 
and A|6 to the petitioner’s letter Ex. A|2, but the appellant did not refer to it 


*in his rejoinder Ex. A|7 of the 14th March, 1951. It is significant that the peti- 


tioner did not send any reply to this last rejoinder and deny the allegations 
definitely made by the appellant. It'is further significant that the petitioner did 
not deny the genuineness of the hand letter Ex. D|8 even in his petition. In 
his evidence the petitioner admits the signature on the hand letter to be his 
own but states that it mfist have been made out by the appellant on a blank 
paper on which he had induced the petitioner to put his signature on the repre- 
sentation that the same would be used as a Vakalatnama. It is very difficult to 
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Scars this story because the petitioner knew from hig experience as an accused 
in the trial Court that no Vakalatnama was required in a criminal case. Nor has 
any of the other appellants been produced as a witness to say that any such 
sigýature was taken from any of them on blank paper. Further, the petitioner 
was present in Court on the 11th October when the interim stay order was made. 
Ex. A|l bears the hour 5-15 p.m. below the signature of the appellant which 
shows that that chit came into existence after Court hours. It is utterly impossi- 
ble to believe that the petitioner would deposit Rs. 300 with his new adovo- 
cate in spite of the fact that in the earlier part of the day the interim order for 
stay had been made. It is also significant that accused No. 4 who is also alleged 
to have paid Rs. 300|- to the appellant for a similar purpose has not been called 
as a witness to corroborate the evidence of the petitioner and his brother. The 
question of the ability of the petitioner to advance Rs. 300|- is one of great 
importance in this case. The petitioner is not a man of means. He alleged that 
he had raised the sum of Rs. 300 by selling some miscellaneous gold. No gold- 
smith or shroff wascalled to produce his books and give evidence in corrobora- 
tion of the petitioner and his brother. Indeed, the petitioner could not even 
mention the name of any shroff to whom he is supposed to have sold his gold. 
The High Court completely overlooked this aspect of the matter and in the ab- 
sence of satisfactory evidence showing that the petitioner was in a position to 
pay the sum of Rs. 300 it will be extremely risky to hold that the fact of pay- 
ment of Rs. 300 by the petitioner to the appellant has been proved only because 
there are some weaknesses in the appellant’s story. The appellant’s story that 
he required Rs. 600 to be paid to the Land Mortgage Bank is supported by the 
Secretary of the Land Mortgage Bank (R.W. 3) who stated that the appellant 
had informed him that he had raised Rs. 300 only and that a person who had 
promised to arrange for a loan of Rs. 300 had failed to do so and that the ap- 
pellant had asked his advice as to what he was to do. The Secretary then told 
the appellant that as he had made an excess payment in 1948 towards and on 
account of the principal it would be enough if he paid the amount of Rs. 377]9]- 
which the appellant had. It is significant that the Bank’s records show that 
the appellant had paid only Rs. 377|9- into the Bank on the 4th November, 
1949. If the petitioner had paid Rs. 300 to the appellant there would have 
been no reason why the appellant should not have paid the entire Rs. 600 
towards his liability to the Bank. The learned District Judge who had the 
advantage of seeing the witnesses and hearing the evidence disbelieved the evi- 
dence of the petitioner and his brother and we see no compelling reason to take 
a different view of it. On the facts and circumstances of this case we think that 
charges 4 and 5 have not been brought home to the appellant or, at any rate, 
the appellant is entitled to the benefit of the doubt. In the circumstances, we 
held that the order passed by the High Court should be reversed and we direct 
that the complaint against the appellant do stand dismissed as not proved. 


Before parting with this appeal we desire to say that it appears to us that 
it was wholly wrong and inappropriate for the appellant to have made the 
Honourable Judges of the Madras High Court respondents to this appeal. It ap- 
pears that in some cases involving contempt of Court the Honourable J udges have 
been made parties. It is not necessary for us to express any opinion on this. 
occasion as to the propriety of that procedure in contempt cases but we are® 
clearly of the opinion that in an appeal arising out of a proceeding under the 
Bar Councils Act the appropriate parties should be the advocate concerned, the 
complainant, if any, the Bar Council or the Secretary thereof and the Advocate- 
General of the State concerned to whom notices have to be issued under section. 
12 (3) of the Indian Bar Councils Act. ° . 


G.R.|K.S. Appeal allowed. 


Io’ u 





110 . THE MADRAS LAW JOURNAL REPORTS (SUPREME COURT). - [1955 


SUPREME COURT OF INDIA. 
| [Civil Appellate Jurisdiction. ] j 
PRESENT :—MenrR Cumann Mamasan, Chief Justice, N. H. A ew, 
B. JAGANNADHADAS AND T. L. VENKATARAMA ÅYYAR, Jd. 
Dhirendra. Chandra Pal .. Appellant* 


ži v. 
Associated Bank of Tripura, Ltd., (In Liquidation) .. Respondent. 


Banking Companies Act (X of 1949), (as amended by Act XX of 1950), section 
45-B—Proceedings wnder—Summary nature of—Applwation—Sufictency—Sut not neces- 
sary. 

When -in 1949 special legislation in respect of Banking companies was taken up, it 
was one of the stated objects, to provide a machinery by which proceedings in liquidation 
of Banking Companies could be expedited and speedily terminated. It was found how- 
ever, that the Act of 1949, as originally enacted, was inadequate to achieve the purpose. 
Tt is in this situation that the Amending Act of 1950 introduced into the. Act of 1949 an 
entire chapter, Part III-A, consisting of sections 45-A to 45-H under the heading ‘‘special 
provisions for speedy disposal of winding up proceedings.’’ Consistently with this policy 
and with the scheme of the Amending Act, whére the liquidator has to approach the Courb 
under section 45-B for relief in respect of matters legitimately falling within the scope 
thereof, elaborate proceedings by way of a suit involving tame and expense, to the detriment 
of the ultimate interests of the company under liquidation, were not contemplated. In the 
absence of any rules framed by the High Court concerned under section 45.G, the procedure 
must be taken to be one left to the judgment and discretion of the Court, having regard to 
the nature of the claim and of the questions therein involved. The normal proceeding that 
section 45-B contemplated must be taken to be a summary proceeding by way of application. 

Sree Bank v. Mukherjee, (1950) 55 O.W.N. 400, disapproved. 


+ A company Court is competent to decide on a summary application for ejectment of a 
tenant by the liquidator and pass an es parte decree. 

On Appeal from the Judgment and Decree dated the 12th day of June, 1951, 
of the High Court of Judicature at Caleutta in Appeal from Origmal Decree 
No. 56 of 1951 arising out of the Decree dated the 8th day of March, 1951, of 
the said High Court exercising its Ordinary Original Civil Jurisdiction in 
Suit No. 3993 of 1950. 


H. J. Umrigar, Rameshwar Nath and Rajinder Narain, Advocates, for 
Appellant. 


A. N. Sinha and P. C. Dutta, Advocates, for Respondent. 


The Judgment of the Court was delivered by 


Jagannadhadas, J—This is an appeal, by leave of the High Court of 
Calcutta under Article 133 (1) (c) of the Constitution, from its judgment in its 
appellate jurisdiction confirming that of a single Judge of the Court. The point 
involved is a short one and arises on the following facts. The respondent before 
us, Associated Bank of Tripura, Ltd., went into liquidation on the 19th Decem- 
ber, 1949. A month prior to the liquidation, s.e., on the 19th November, 1949, 
the appellant before us and the Bank entered into an agreement whereby the 
appellant became a tenant of the Bank in respect of a certain parcel of land. 
One of the terms of the tenancy agreement was that the appellant should vacate 
the land demised on 24 hours notice. ` After the Bank went into liquidation the 
Liquidator served on the appellant on the 18th April, 1950, a notice terminat- 

eing hig tenancy and calling upon him to vacate the land and to hand over pos- 
session by the end of April, 1950. This not having been done, the Liquidator 
filed an application on the original side of the High Court under section 45-B 
of the Banking Companies Act for ejectment of the appellant and obtained an 
ex parte decree against him on the 10th July, 1950. On the 28th August, 1950, 
the appellant applied fom setting aside the ex parte decree but the application 
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was dismissed on the 7th September, 1950. Consequeritly the appellant filed the 
present suit on the 12th September, 1950, in the original side of the High’ Court, 


asking ‘for a declaration that the ex parte decree against him was made with- 
out@jurisdiction and was a nullity and that he continued to be a tenant notwith- 
standing the said ex parte decree. The plaint does not specifically mention the 
reason tor claiming the deeree to be without jurisdiction or nullity. But the 
point taken at the trial was that the Court had no power to deal with a ques- 
tion relating to the ejectment of the appellant from the demised land, in a 
summary proceeding initiated on an application but could’ pass the decree only 
on a suit regularly instituted. This contention was raised on the basis of a 
judgment of the Calcutta High Court given on the 24th August, 1950, that in 
respect of such a relief under section 45-B a summary proceeding is not main- 
tainable but that a suit has to be filed. This decision has since been reported in 
Sree Bank v. Mukherjee’. The learned trial Judge before whom the present suit 
came up was of the opinon that though the ex parte decree for ejectment, was 
obtained on a wrong proceeding, there was no inherent lack of jurisdiction ‘ in 
the Court and that the fact of the decree having been obtained in a wrong pro- 
ceeding did not render it a nullity. This view of the learned Judge was affirm- 
ed by the Appellate Bench. 


It has not been disputed before us that the relief by way of ejectment of 
the appellant from the land demised is one which would fall within the scope of 
Section 45-B of the Banking Companies Act and that the Liquidator could obtain 
the said relief by an appropriate proceeding in the High Court. Indeed, the 
Icarned appellate Judges specifically held that the Court had by virtue of sec- 
tion 45-B, jurisdiction over the subject-matter of the dispute and this view has 
not been challenged having regard to the wide and comprehensive language of 
the section. But what is urged is that the Court having followed the view taken 
in the Sree Bank Case’ (whose correctness was not challenged before it) 
that the appropriate proceeding to obtain such a relief was only a suit, it should 
have, consistently therewith, held the decree obtained on a mere application to 
be invalid. In the Court below the question as to whether the decree obtained 
on a wrong proceeding was one so wholly without jurisdiction as to be a nullity 
or whether it was vitiated only by a mere irregularity in the mode of obtaining 
the relief, and hence not open to attack in collateral proceedings was the sub- 
ject-matter of elaborate consideration. It appears to us, however, that it would 
be more satisfactory to consider and decide whether the basic assumption which 
gave rise to this argument, vig. that the appropriate proceeding under section 
45-B was only a suit and not an application, is correct. It is necessary for 
this purpose to notice the relevant sections. Section 45-A of the Banking 
Companies Act, 1949, as amended by Act XX of 1950 defines ‘Court’ for the 
purposes of Part III and Part III-A of the Act as ‘‘the High Court exercising 
Jurisdiction in the place where the registered office of the Banking Company 
concerned, which is being wound up, is situated’. The said section also pro- 
vides that ‘‘notwithstanding anything to the contrary contained in the Indian 
Companies Act, 1913, or in any notification, order or direction issued thereunder 
or in any other law for the time being in force,.no other Court (te.,a Court 
other than the one as above defined) shall have jurisdiction to entertain any 
matter relating to or arising out of the winding up of a banking company’’., 
Next is section 45-B (1) which is in the following terms: i 

‘‘ Notwithstanding anything to the contrary contained in the Indian Companies Act, 
1913, or in any other law for the time being in force, the Conrt shall have full power to decide 
all claims made by or against any banking company and all questions ‘of properties and all 
other questions whatsoever, whether of law or fact, whieh may elate to or arise in the.course 
of the winding up of the banking company coming within the tognizance of the Court’’. 
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Section 45-G authorises the Court to make rules consistent with the Act EPRE, 
ing the mode of proceedings for the decision of claims and other proceedings 
under the Act. This group of sections in Part III-A. constitute a wide depar- 
ture from the corresponding provisions of the Indian Companies Act. Ungitr 
various sections thereof the liquidator, after an order for winding up of a com- 
pany is made, can approach a Company Court for exercising certain powers in 
aid of and to expedite the process of liquidation. The procedure normally adopt- 
ed for the purpose is by way of application. But the scope of matters in res- 
pect of which the liquidator can obtain the help of the Company-Court by sum- 
mary procedure is rather limited. In respect of other matters and particularly 
in the matter of collecting assets or recovering properties from third parties, 
(not covered by sections 185 and 186) the liquidator has to invoke the help of 
the appropriate Court in the ordinary way. This as is well-known leads to a 
great deal of inevitable delay and expense. When in 1949 special legislation in 
respect of Banking Companies was taken up, it was one of the stated objects, to 
provide a machinery by which proceedings in liquidation of Banking Companies 
could be expedited and speedily terminated. It was found, however, that the 
Act of 1949, as originally enacted, was inadequate to achieve that purpose. It 
is in this situation that the Amending Act of 1950 introduced into the Act of 
1949 an entire Chapter, Part III-A, consisting of sections 45-A to 45-H under the 
heading ‘‘Special provisions for speedy disposal of winding up proceedings’’. It 
appears to us that, consistently with this policy and with the scheme of the Am- 
ending Act, where the liquidator has to approach the Court under section 45-B 
for relief in respect of matters legitimately falling within the scope thereof, 
elaborate proceedings by way of a suit involving time and expense, to the detri- 
ment of the ultimate interests of the company under liquidation, were not con- 
templated. In the absence of any specific provision in this behalf in the Act 
itself and in the absence of any rules framed by the High Court concerned under 
section 45-G, the procedure must be taken to be one left to the judgment and dis- 
eretion of the Court, having regard to the nature of the claim and of the ques- 
tions therein involved. 


Jn the Sree Bank Caset, the question that arose for direct consi- 
deration was one of limitation. But in considering it and when pressed with the 
argument that, if the appropriate proceeding was by way of an application and 
not a sult, difficulties might arise as to the question of limitation, the learned 
Judges felt it unnecessary to consider whether or not the Limitation Act applies 
to the applications under section 45-B and if so what would be the period which 
would govern such applications. They proceeded to decide the particular case 
before them, viz. a case relating to a debt due to the Bank, on the view that 
‘‘there is nothing in the Companies Act or the Banking Companies Act which 
permits a liquidator to recover debts from debtors of a Banking Company by a 
summary proceeding such as an application to the Company Judge’’ and there- 
fore held that no application for recovery would lie and that only a suit should 
have been brought for which the period of limitation was the ordinary period 
provided in the Limitation Act. It appears to us, with great respect to the 
learned Judges, that this approach as to the nature of the proceeding required or 
permitted under section 45-B of the Banking Companies Act was not correct. 
he question is not whether section 45-B permitted summary proceedings but 
“the question is whether the section prescribed definitely a particular method of 
proceeding and whether consistently with the policy of the Act it was not to 
be presumed that a speedy and cheap remedy was to be available to the Liqui- 
dator, unless the Court in its discretion thought fit to direct or the rules of 
the High Court providedsthat a elaim of a particular nature had to be pursued 
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ba suit. Itis to be remembered that section 45-B is not confined to claims for 
recovery of money or recovery of property, moveable or immoveable, but com- 
prehends all sorts of claims which relate to or arise in the course of winding up. 
V fe the normal proceeding that the section contemplated must be taken 
to be a summary proceeding by way of application. 


We are clearly of the opinion that in the present case the Court which 
passed the ex parte decree was fully competent to decide the matter raised be- 
fore it on summary application and to pass the ex parte decree which has been 
challenged by the suit and that the decree of the Courts below dismissing the 
suit is correct. We are not to be supposed to have expressed any opinion on 
the question of limitation which was raised before the High Court in the Sree 
Bank Case’. That is a question which may have to be decided in an appropriate 
case when it is raised directly. 


The appeal is accordingly dismissed with costs. 
G.R.|K.S. Appeal dismissed. 


a SUPREME COURT OF INDIA. 
{Civil Appellate Jurisdiction. ] 
Present :—B. K. Muxkuersma, Vivian Boss anp B. JaGaANNapDHADAS, Jd - 


Anderson Wright Ltd. .. Appellani* 
v. 
Moran and Company i .. Respondent. 


Arbitration Act (X of 1940), section 84—Stay under—Condttions necessary for grant 
of—Duty of Court when issus as to validity or existence of an agreement between the parties - 
to the suit is ratsed, 

In order that a stay may be granted under section 34 of the Arbitration Act, it is neces- 
sary inter alia that the proceeding must have been commenced by a party to an arbitration 
agreement against any other party to the agreement and the legal proceeding which is sought 
to be stayed must be in respect of a matter agreed to be referred. Where on an application 
made under section 84 of the Arbitration Act for stay of a suit, an issue is raised as to the 
formation existence or validity of the contract containing the arbitration clause, the Court is 
not bound to refuse a stay but may in its discretion, on the application for stay, decide the 
issue as to the existence or validity of the arbitration agreement even though it may involve 
incidentally a decision as to the validity or existence of the parent contract. Khustram v, 
Hanumat, (1948) 538 C.W.N. 505 (518) approved, The Court must decide first whether 
there is a binding agreement for arbitration between the parties to the suit. 


On Appeal from the Judgment and Order dated the 24th February, 1953 of 
the High Court of Judicature at Calcutta in Appeal from Original Order No. 
19 of 1952 arising out of the Order dated the 28rd day of August, 1951 of the 
High Court of Calcutta in its Ordinary Original Civil Jurisdiction, Matter No. 
157 of 1951. 


K. P. Khaitan, Senior Advocate, with S. N. Mukherjea and Rajinder 
Narain, Advocates, for Appellant. 


“ M. C. Setalvad, Attorney-General for India and A. N. Sen, Senior Advo- 
cate with F. S. Sawhney and S. P. Varma, Advocates, for Respondent. 


The Judgment of the Court was delivered by 

Mukherjea, J.—This appeal is directed against a judgment of an appel- 
late bench of the Calcutta High Court, dated the 24th February, 1953, reversing 
on appeal, the judgment and order of a single Judge sitting on the Original Side 
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of that Court, passed on an application under section 34 of the Arbitration Ack. 
The material facts are not in controversy and may be shortly stated as foKows: 
On the 7th of July, 1950, the respondent Moran and Company Limited pass- 

ed two Bought Notes to the appellant company, couched in identical j ms, 
under which the appellant purchased 12,00,000 yards of hessian cloth, 60,00,000 
yards under each contract, on certain terms and conditions stated therein. The 
delivery was to be made every month from January, 1951, at the rate 1,00,000 
yards per month under each of these notes and payments were to be made in cash 
on delivery, each delivery being treated as a separate and distinct contract. The 
Bought Notes commenced thus: . 

‘*Dear Sirs, 

We have this day Bought by your order and on your account from our Principals’’. 


The particulars of the goods, the price, the time of delivery and other terms of 
the contract are then set out and amongst the terms is an arbitration clause 
worded as follows: 


‘All matters, questions, disputes, differences and|or claims arising out of andor con- 
cerning andjor ın connection with andlor in consequence of or relating to this contract, whe- 
ther or not the obligations of either or both parties under this contract be subsisting at the ` 
time of such dispute and whether or not this contract has been terminated or purported to be 
teiminated or completed, shall be referred to the arbitration of the Bengal Chamber of Com- 
merce under the rules of its Tribunal of Arbitration for the time being in force and according 
to such rules the arbitration shall be conducted’’. l 


The notes were signed by the respondent Moran and Company describing 
themselves as brokers. 


It is admitted that the goods covered by the Bought Notes were delivered 
to the appellant in all the months from January to June, 1951, with the excep- 
tion of the goods due to be delivered for the month of March, 1951. The appel- 
lant required from the respondent delivery of goods in respect of the month of 
March but the latter informed the appellant, by a letter dated the 27th March, 
1951 that its principals disowned any liability in this respect as there was de- 
fault on the part of the appellant in not giving shipping instructions for the 
said goods within the time mentioned in the contracts. The appellant denied any 
default on its part and did not also accept the position that the respondent had 
any principal, and on the 27th of April, 1951 it sent its bills to the respondent 
claiming Rs. 1,13,042-3-0 as damages for non-delivery of the goods. As the res- 
pondent did not comply with this demand, the appellant contemplated referring 
the matter in dispute to the arbitration of the Bengal Chamber of Commerce as 
provided in the contracts and while it was preparing to take steps in that direc- 
tion, the respondent, on the 11th of June, 1951, filed a suit against the appellant 
in the Original Side of the Caleutta High Court (being Suit No. 2516 of 1951) 
and it is in respect of this suit that the application under section 34 of the 
Arbitration Act has been made. It was alleged in the plaint that the plaintiff 
acted merely as broker and in that capacity brought about the two contracts of 
sale and purchase evidenced by the two Bought Notes mentioned above, that the 
real seller was a firm known as Gowarchand Danchand, and that the plaintiff 
not being a party to the contract could not incur any liability under its terms. 
There were prayers in the plaint for a declaration that the plaintiff was not a 
party to the said contracts and that it had no liability under the same. There 
was a further prayer for an injunction restraining the respondent from claiming 
any damages in respect of the said contracts. 


The writ of summons was served on the appellant on the 23rd of June, 1951. 
On the 19th July, 1951, it filed an application under section 34 of the Indian 
Arbitration Act praying that the proceedings in the suit may be stayed in order 
that the matter in dispute between the parties may be dealt with under the arbi- 
tration clause contained in the contracts. The application was heard by’ Das 
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Sara J. who allowed the prayer of the applicant and stayed further proceed- 
anes im the suit. In the opinion of the learned Judge the dispute in this case 
was not whether there was any contract entered into by and between the appel- 
lant amd the respondent, but whether the respondent, who admittedly passed 
the two Bought Notes to the appellant, could be made liable under the contract 
by reason of the fact that it described itself as broker. The answer to this 
question depended according to the learned Judge upon the interpretation of 
the contract itself and the dispute arising as it did out of or concerning or re- 
lating to the contracts would come within the purview of the arbitration clause. 


Against this judgment the respondent took an appeal to the Appellate 
Division of the High Court and the appeal was heard by a bench consisting of 
Chakravarti, C.J., and Sarkar, J. By two separate judgments which concurred 
in the result, the Chief Justice and the other learned Judge allowed the appeal 
and vacated the order for stay. It is against this judgment that the appellant 
has come to this Court on the strength of a certificate under Article 133 (1) (a) 
of the Constitution. The short point for our consideration is, whether on the 
facts of this case the appellant is entitled to an order under section 34 of the 
Indian Arbitration Act, staying the proceedings of:the suit commenced by the 
respondent. 


Section 34 of the Indian Arbitration Act is in these terms: 


‘(Where any party to an arbitration agreement or any person claiming under him 
commences uny legal pioceedings against any other party to the agreemeut or any person 
claiming under him in respect of any matter agreed to be referred, any party to such legal 
proceedings may, at any time before filing a written statement or taking any other steps in 
the proceedings, apply to the judicial authority before which the proceedings are pending to 
stay the proceedings; and if satisfied that there is no sufficient reason why the matter should 
not be referred in accordance with the arbitration agreement and that the applicant was, at 
the time when the proceedings were commenced, and still remains, ready and willing to do 
all things necessary to the proper conduct of the arbitration, such authority may make au 
order staying the proceedings’’. 


Thus in order that a stay may be granted under this section, it is neces- 
sary that the following conditions should be fulfilled :— 


(1) The proceeding must have been commenced by a party to an arbitra- 
tion agreement against any other party to the agreement ; 


(2) the legal proceeding which is sought to be stayed must be in respect 
of a matter agreed to be referred; 


(3) the applicant for stay must be a party to the legal proceeding and he 
must have taken no step in the proceeding after appearance. It is also neces- 
sary that he should satisfy the Court not only that he is but also was at the com- 
mencement of the proceedings ready and willing to do everything necessary 
for the proper conduct of the arbitration; and 


(4) the Court must be satisfied that there is no sufficient reason why the 
matter should not be referred to an arbitration in accordance with the arbitra- 
tion agreement. ’ 


The third condition can be taken to have been fulfilled on the facts of 
the present case, and the fourth is one which is exclusively for the determina- 
tion of the Court. The controversy between the parties centres round the other 
two conditions, namely, conditions (1) and (2); and unless the applicant for 
stay succeeds in establishing that the respondent is a party to an arbitration. 
agreement and that the subject matter of dispute in the suit is a matter coming 
-within the scope of such agreement, it cannot possibly ask the Court to order a 
‘stay of the proceedings, under section 34 of the*Arbitration Act. The learned 
Judges of the appellate bench of the High Court have taken the view that the 
.only matter in dispute between the parties to the suit is whether the plaintiff was 
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a party to the contract. It was definitely alleged by the plaintiff that the UA 
tract was not between it and the appellant but was one between the appellant 
and a third party and since the arbitration agreement is contained in the con- 
tract, it is an agreement between those parties only, which could not bind oy #ffect 
the plaintiff in any way. The dispute, it said, which is the subject-m of 
the suit does not arise under the contract and does not relate to it; it is outside 
‘the contract altogether and does not come within the scope of the arbitration 
agreement. The decision in the appeal therefore rests entirely on the finding 
of the learned Judges that the matter in dispute between the parties to the suit 
does not come within the ambit of the arbitration clause. In view of the decision 
the learned Judges did not consider it necessary to go into the first point as to 
whether in fact there was a binding arbitration agreement between the parties 
to the suit. The learned Chief Justice no doubt did in a manner consider that 
point also, but he refrained from pronouncing any decision upon it, being of 
opinion that a decision on this question which was the only issue in the suit 
itself might prejudice the parties and create a bar of res judicata against one or 
the other. 


We think that on the facts of this case it was necessary for the learned 
Judges of the appellate bench to decide the question as to whether or not the 
plaintiff in the suit which the applicant wants to stay was a party to the arbi- 
tration agreement. This would have a material bearing on the decision of the 
other question upon which the learned Judges rested their judgments. 


The first and essential pre-requisite to making an order of stay under sec- 
tion 34 of the Arbitration Act is that there is a binding arbitration agreement 
between the parties to the suit which is sought to be stayed. The question whe- 
ther the dispute in the suit falls within the arbitration clause really pre-supposes 
that there is such agreement and involves consideration of two matters, viz., 
(1) what is the dispute in the suit and (2) what disputes the arbitration clause 
covers? The contention raised by the plaintiff in the present suit is, that the 
contract was really between the appellant and another party and not between 
it and the appellant and consequently it was not bound by the contract and 
could not be made liable for any damages in terms thereof. In substance there- 
fore the controversy between the parties in the suit is whether the plaintiff did 
ineur any liability in terms of the contracts evidenced by the two Bought Notes 
to which it was a signatory no matter in whatever capacity. The question whe- 
ther the plaintiff was a party to the agreement at all is undoubtedly one which 
cannot go before the arbitrators and with that question they cannot possibly 
deal. But as Lord Porter pointed out in Heyman v. Darwins*: 

‘‘This does not mean that in every instance in which it is claimed that the arbitra- 
tor has no jurisdiction the Court will refuse to stay an action. If this were the case such 
a claim would always defeat an agreement to submit disputes to arbitration, at any rate 
until the question of jurisdiction had been decided. The Court to which an application for 
stay is made is put in possession of the facts and arguments and must in such a case make 
ap its mind whether the arbitrator has jurisdiction or not as best it can on the evidence 
before it. Indeed, the application for stay gives an opportunity for putting these and other 
considerations before the Court that it may determine whether the action shall be stayed 
or not’’. 


Section 34 of the Indian Arbitration Act as is well known is a virtual repro- 
duction of section 4 of the English Arbitration Act of 1889. The observations 
quoted above were approved of by Mr. Justice S. R. Das in the case of Khusiram 
v. Hautmal’, and it was held by the learned Judge that where on an application 
made under section 34 of the Indian Arbitration Act for stay of a suit, an issue is 
raised as to the formation, existance or validity of the contract containing the arbi- 
a ere, 


1. Vide Per Viscount Simon in Heyman v. 2. 1942 A.C. 356 at 393. 
Darwins, 1942 A.C. 356 at 360. 3. (1948) 53 C.W.N. 505 at 518. 
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tration clause, the Court is not bound to refuse a stay but may in its discretion, 

on the*application for stay, decide the issue as to the existence or validity of the 

arbitration agreement even though it may involve incidentally a decision as to the 

validity or existence of the parent contract. 


We are in entire agreement with the view enunciated above. As we have 
said already, it is incumbent upon the Court when invited to stay a suit under 
section 34 of the Indian Arbitration Act to decide first of all whether there is a 
binding agreement for arbitration between the parties to the suit. So far as the 
present case is concerned if it is held that the arbitration agreement and the 
contract containing it were between the parties to the suit, the dispute in the 
present suit would be one relating to the rights and liabilities of the parties on 
the basis of the contract itself and would come within the purview of the arbi- 
tration clause worded as it is in the widest of terms, in accordance with the 
principle enunciated by this Court in 4. M. Mair and Company v. Gordhandas.? 
If on the other hand it is held that the plaintiff was not a party to the agree- 
ment, the application for stay must necessarily be dismissed. 


The appellate Judges of the High Court in our opinion held rightly that 
the decision in A. M. Mair and Company v. Gordhandas’ was not in any sense 
conclusive in the present case on the question of the dispute in the suit being 
included in the arbitration agreement. The report shows that the dispute in that 
case was whether the appellants had made the contract in their own right as 
principals or on behalf of the Bengal Jute Mill Company as agents of the latter. 
The decision of this question was held to turn upon a true construction of the 
contract and consequently it was a dispute under or arising out of or concerning 
the contract. The judgment proceeds on the footing that there was in fact a 
contract between the parties and the only dispute was in which character they 
were parties to it, the respondents contending that the appellants were not 
bound as principals while the latter said that they were. Mr. Justice Fazl Ali 
in delivering the judgment pointed out that the error into which the learned 
Judges of the appellate bench of the High Court appeared to have fallen was 
their regarding the dispute raised by the respondent in respect of the posi- 
tion of the appellants under the contract as having the same consequence as a 
dispute as to the contract never having been entered into. 


In this case it is certainly not admitted that the respondent was a party 
to the contract. In fact that is the subject-matter of controversy in the suit 
itself. But as has been said already, the question having been raised in 
this application under section 34 of the Indian Arbitration Act, the Court has 
undoubted jurisdiction to decide it for the purpose of finding as to whether or 
not there is a binding arbitration agreement between the parties to the suit. It 
has been said by Chakravarti, C.J., and in our opinion rightly, that if the person 
whose concern with the agreement is in question is a signatory to the contract 
and formally a contracting party, that will be sufficient to enable the Court to 
hold for purposes of section 34 that he is a party to the agreement. It was the 
contention of the respondent in the Court below that this test was not fulfilled 
in the present case. The point has been convassed before us also by Mr. Sen 
and it has been argued on the authority of several decided cases that in cases of 
this description the Bought Note is a mere intimation to the buyer, that the 
orders of the latter have been carried out and purchases have been made from 
other persons and not from them. The writer does not thereby become a party 
to the contract of purchase and sale even as an agent. He remains a mere broker 
or intermediary and the provision of section 230 (2) of the Contract Act cannot 
be invoked against him. Mr. Khaitan on the other, hand argues that the English 
law being quite different from the Indian law regarding the liability of an agent 
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contracting on behalf of an undisclosed principal, the English authorities.are no 
guide to a solution of the problem. It is said that the case of Pattram v.° Kank- 
narrah Company’, upon which the respondent relies, was wrongly decided be- 
ing based upon English authorities which have no application to Indig The 
respondent, here, it is pointed out, signed an elaborate document setting out in 
full every particular of the contract entered into and it is impossible to say that 
he was not an agent, executing a contract on behalf of another whose identity 
he did not. disclose but was a mere intermediary conveying an information to 
the buyer. In our opinion, the point is not free from doubt and requires careful 
consideration and as it was not decided by the learned Judges of the High Court 
and we have not the advantage of having their views upon it, the proper course 
for us to follow would be to send the case back for.a hearing of and decision on 
this pont. We therefore allow the appeal and set aside the judgments of both 
the Courts below. The matter will go back to the appellate bench of the Cal- 
cutta Hgh Court which will decide as an issue in the proceeding under section 
34 of the Indian Arbitration Act the question whether the respondent was or 
was not a party to the arbitration agreement. If the Court is of opinion that 
the respondent was in fact a party, the suit shall be stayed and the appellant 
would be allowed to proceed by way of arbitration in accordance with thé 
arbitration clause. If on the other hand the finding is adverse to the appellant, 
the application will be dismissed. The appellant will have its costs of this ap- 
peal. Further costs between the parties will abide the result. 


G.R.|K.S. — Appeal alowed. 
SUPREME COURT OF INDIA. 
_ [Civi Appellate Jurisdiction. ] 
Present :—MunroHanp Mamasan, Chief Justice, 8. R. Das, N. H. 
Braqcwatr and T. L. VENKATARAMA Aryyar, JJ. 
Messrs. Assam Bengal Cement Co. Ltd. .. Appellant* 


v. 
The Commissioner of Income-tax, West Bengal .. Respondent. 


Inoome-taw Aot (XI of 1922), section 10 (2) (xv)—Capital or revenue expenditure— 
Tost. 


The assesseo company acquired from the Government of Assam a lease in the Khasi and 
Jaintia Hills District for the purpose of carrying on the manufacture of cement, The lease 
was for 20 years commencing on the Ist November, 1938 and ending on the 31st October, 1958, 
with a clause for renewal for a further term of 20 years. The rent teserved was a half-yearly 
rent certain of Rs. 3,000 for the first two years and thereafter a half yearly rent certain of 
Rs. 6,000 with the provision for payment of further royalties in certain events. In addition 
to these rents and royalties two further sums were payable under the special covenants con- 
tained in clauses 4 and 5 of the lease as ‘‘protection fees’’?. Under clause 4 the protection 
was in respect of another group of quarries called the Durgasil area, the lessor undertaking 
not to grant any lease, permit or prospecting licence regarding the limestone to any other 
party therein without a condition that no limestone should be used for the manufacture of 
cement in consideration of a sum of Rs. 5,000 payable annually during the whole period of 
the lease. Under clause 5 a further protection was given in respect of the whole of the 
Khasi and Jaintia Hills District, a similar undertaking being given by the lessor in conside- 


ration of a sum of Rs. 35,000 payable annually but only for five years from the 15th 
November, 1940. 


In the accounting years 1944.45 and 1945-46 the company paid its lessor sums of 
Rs. 40,000 in accordance with these two covenants and claimed to deduct the sums in the 
computation of its business profits under the provisions of section 10 (2) (æv) of the Income- 
tax Act in the assessments for the years 1945-46 and 1946-47. 


Held: The asset which the company had acquired in consideration of their recurring 
payment was in the nature of a capital asset, the right to carry on its business unfettered by 
any competition from outsiders within the area. It was a protection acquired by the com- 
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‘ 
pany for its business as a whole. It was not a part of the working of the business but went 
to appreciate the whole of the capital asset and make it more profit yielding. The’ expendi- 
ture made by the company in acquiring this advantage which was certainly an enduring ad- 
vantage was thus of the nature of capital expenditure and was not an allowable deduction 
und ction 10 (2) (av) of the Income-tax Act. (Case-law reviewed.) 

On Appeal from the Judgment and Order dated the 7th day of June, 1951, 
of the High Court of Judicature at Calcutta in Income-tax Reference No. 60 of 
1950 arising out of the order dated the 22nd day of November, 1949, of the 
Income-tax Appellate Tribunal in I.T.A. Nos. 1026 and 1027 of 1948-49. 


N. C. Chatterjee, Senior Advocate for Appellant. 
Porus A. Mehta, Advocate, for Respondent. 
The Judgment of the Court was delivered by 


Bhagwati, J—This appeal from the judgment and order of the High 
Court of Judicature at Calcutta with leave under Section 66-A (2), of the Indian 
Income-tax Act raises an interesting question as to the line pf demarcation be- 
tween capital expenditure and revenue expenditure. 

On the 14th November, 1938, the Appellate company acquired from the 
Government of Assam a lease of ‘certain limestone quarries, known as the 
Komorrah quarries situated in the Khasi and Jaintia Hills District for the pur- 
pose of carrying on the manufacture of cement. The lease was for 20 years com- 
mencing on the 1st November, 1938, and ending on the 31st October, 1958, with a 
clause for renewal for a further term of 20 years. The rent reserved was a half 
yearly rent certain of Rs. 3,000 for the first two years and thereafter a half- 
yearly rent certain of Rs. 6,000 with the provision for payment of further 
royalties in certain events. In addition to these rents and royalties twe further 
sums were payable under the special covenants contained in Clauses 4 and 5 of 
the lease as ‘‘protection fees’’. Under clause 4 the protection was in respect of 
another group of quarries called the Durgasil area, the lessor undertaking not to 
grant any lease, permit or prospecting licence regarding the limestone to any 
other party therein without a condition that no limestone should be used for the: 
manufacture of cement in consideration of a sum of Rs. 5,000 payable annually 
during the whole period of the lease. Under Clause 5 a further protection was 
given in respect of the whole of the Khasi and Jaintia Hills District, a similar 
undertaking being given by the lessor in consideration of a sum of Rs. 35,000° 
payable annually but only for 5 years from the 15th November, 1940. 


In the accounting years 1944-45 and 1945-46 the company paid its lessor 
sums of Rs. 40,000 in accordance with these two covenants and claimed to de- 
duct the sums in the computation of its business profits under the provisions of 
section 10 (2) (zv) of the Income-Tax Act in the-assessments for the assessment 
years 1945-1946 and 1946-47. The Income-Tax Officer, the Appellate Assistant 
Commissioner and the Appellate Tribunal rejected the contention of the company 
and the following question, as ultimately reframed, was at the instance of th» 
company referred by the Tribunal to the High Court for its decision :— 

cí Whether, in the circumstances of the case, the two sums of Rs. 5,000 and Rs. 
85,000 paid under clauses 4 and 5 of the deed of the 14th November, 1938, were rightly dis- 
allowed as being expenditure of a capital nature and so not allowable under section 10 (2) (av) 
of the Indian Income-tax Act’’. 


The High Court answered the question in the affirmative and hence this appeal. 


Clauses 4 and 5 of the deed of lease may be here set out :— 

4. The lessee shall pay to the lessor Rs.. 5,000 (Rupees five thousand) only annually 
during the period of the lease on November 15th starting from November 15th, 1938, as a. 
protection fee. In consideration of that protection fee the lessor undertakes not to allow: 
any person or company any lease permit or prospecting Yeence fq limestone in the group of 
quarries as described in Schedule 2 and delineated in the plansthereto annexed and therein: 
coloured blue called the Durgasil area without a condition in such lease permit or prospect-- 
ing licence that no limestone shall be used for the manufacture of cement, 

® 
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5. Besides the above protection fee the lessee shall pay to the lessor annually the 
sum of Rs. 35,000 (Rupees thirty five thousand) only for five years starting from the 15th 
day of November, 1940, as a further protection fee so long as the total amount of limestone 
quarried by the lessee in a year does not exceed 22,00,000 maunds per year whether qugrried 
jn the area of this lease or elsewhere or obtained by purchase from other quarries the 
Khasi and Jaintia Hills by the lessees. If, however, in any year the total amount lime- 
stone converted into cement at the lessee’s Sylhet Factory exceed 22,00,000 maunds the les- 
see will be entitled to an abatement at the rate of Rs. 20 for every 1,000 maunds quarried 
in excess of 22,00,000 maunds and the lessee shall pay the sum of Rs, 35,000 less the abate- 
ment calculated on the basis hereinbefore mentioned. Limestone which is not converted into 
cement at the lessee’s Factory in Sylhet district will not entitle the lessee to any abatement 
in the protection fee. The lessor in consideration of the said payment undertakes not to 
allow any person or company any lease permit or prospecting licence for limestone in the 
whole of Khasi and Jaintia Hills district without a condition in such lease permit or pros- 
pecting licence that no limestone extracted shall be used directly or indirectly for the manu- 
facture of cement. The lessor will be empowered to terminate this agreement for the pay- 
ment of a protection fee at any time after it has run for 5 years by giving six months’ notice 
in writing by registered letter addressed to 11, Clive Street, Calcutta but the lessee will not 
be entitled to terminate this agreement during the currency of the lease except with the con- 
sent of the lessor. 


It is not clear as to what was meant by the last provision contained in 
clause 5, the lessee in the event of his having paid the sum of Rs. 35,000 for the 
5 years having nothing else to do but enjoy the benefit of the covenant on the 
part of the lessor during the subsequent period of the lease. This provision is 
however immaterial for our purposes. 


The line of demarcation between capital expenditure and revenue expendi- 
ture is very thin and learned Judges in England have from time to time pointed 
out the difficulties besetting that task. Lord Macnaughten in Dovey v. Cory’, 
administered the following warning :— 

I do not think it desirable for any tribunal to do that which Parliament has abstained 
from doing—that is, to formulate precise rules for the guidance or embarrassment of business- 
men in the conduct of business affairs. There never has been, and I think there never wilh 
be, much difficulty in dealing with any particular case on its own facts and circumstances; 
and, speaking for myself, I rather doubt the wisdom of attempting to do more’’, 

Rowlatt, J. also expressed himself much to the same effect in Countess 
Warwick Steamship Co., Lid. v. Ogg.’ 

‘(It is very difficult, as I have observed in previous cases of this kind, following the 
highest possible authority, to lay down any general rule which is both sufficiently accurate 
and sufficiently exhaustive to cover all or even a great number of possible cases, and I shall 
not attempt to lay down any such rule’’. 

Certain broad tests have however been attempted to be laid down and the 
earliest was the one indicated in the following observations of Bowen, L.J. in 
the course of the argument in City of London Contract Corporation v. Styles’, 

You do not use it ‘for the purpose of’ your concern, which means, for the purpose 
of carrying on your concern, but you use it to acquire the concern’’. 

The expenditure in the acquisition of the concern would be capital 
expenditure; the expenditure in carrying on the concern would be revenue 
expenditure. 


Lord Dunedin in Vallambrosa Rubber Co., Lid. v. Farmer+, suggested an- 
other criterion at page 5386 :— 

‘Now, I don’t say that this consideration is absolutely final or determinative, but in a 

rough way I think it is not a bad criterion of what is capital expenditure as against what is 


income expenditure to say that capital expenditure is a thing that is going to be spent once 
and for all, and income expenditure is a thing that is going to reeur every year’’. 


This test was adopted by Rowlatt, J., in Ounsworth (Surveyor of Tazxes) 
v. Vickers Inmtted®, and after quoting the above passage from the speech 
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of Lord Dunedin he observed that the real test was between expendi- 
ture which was made to meet a continuous demand for expenditure as opposed 
to an expenditure which was made once for all. He however suggested in the 
cougse of his judgment another view-point and that was whether the particular 
expefditure could be put against any particular work or whether it was to be 
regarded as an enduring expenditure to serve the business as a whole, thus lay- 
ing the foundation for the test prescribed by Viscount Cave, L.C., in Atherton’s 
case .* 


Atherton v. Bretish Insulated and Helsby Cables, Ltd3, laid down 
what has almost universally been accepted as the test for determining 
what is capital expenditure as distinguished from revenue expenditure. Viscount 
Cave, L.C., there observed, at page 192 :— 


‘*But there remains the question, which I have found more difficult, whether apart from 
‘the express prohibitions, the sum in question is (in the words used by Lord Sumner in Usher’s 
case?), a proper debit item to be charged against incomings of the trade when 
computing the profits of it; or, in other words, whether it is in substance a revenue or a 
‘eapital expenditure. This appears to me to be a question of fact which is proper to be 
decided by the Commissioners upon the evidence brought before them in each case; but 
where, as in the present case, there is no express finding by the Commissioners upon the point 
at must. be determined by the Oourts upon the materials which are available and with due 
rogard to the principles which have been laid down in the authorities. Now, in Vallam- 
brosa Rubber Company v. Farmer’, Lord Dunedin, as Lord President of the Court of Bes- 
‘sion, expressed the opinion that ‘‘in a rough way’? it was ‘‘not a bad criterion of what is 
capital expenditure as against what is income expenditure to say that capital expenditure 
is a thing that is going to be spent once and for all and income expenditure is a thing 
‘which is going to recur every year’’; and no doubt this is often a material consideration. 
But the criterion suggested is not, and was obviously not intended by Lord Dunedin to be 
a decisive one in every case; for it is easy to imagine many cases in which a payment, though 
‘made ‘‘onee and for all’’, would be properly chargeable against the receipts for the year. 
Teuna But when an expenditure is made, not only once and for all but with a view to brings 
ing into existence an asset or an advantage for the enduring benefit of a trade, I think that 
there is very good reason (in the absence of special circumstances leading to an opposite 
conclusion) for treating such an expenditure as properly attributable not to revenue but to 
wapital’’. 
Viscount Haldane however in John Smith & Son v. Moore (H. M. Inspector 
of Tazes*), suggested another test and that was the test of fixed or circulating 
capital, though even there he observed that it was not necessary to draw an exact 
line of demarcation between the fixed and circulating capital. The line of 
demarcation between fixed and circulating capital could not be defined more 
precisely than in the description of Adam Smith of fixed capital as what the 
owner turns to profit by keeping it in his own possession, and circulating capital 
as what he makes profit of by parting with it and letting it change masters. 

This test was adopted by Lord Hanworth, M.R. in Anglo-Perstan Oil Co. 
v. Dale®, where he observed :— 

‘I am inclined to think that the question whether the money paid is provided from 
the fixed or the circulating capital comes as near to accuracy as can be suggested. 

Lord Cave’s test that where money is spent for an enduring benefit it is capital, seems 
to leave open doubts as to what is meant by ‘‘enduring’’.. .. 


It seems rather that the cases of Hancock® and of Mitchell v. B. W. Noble, Ltd.t, 
and of Mallet v. Staveley Coal d Iron Co.8 give illustrations that the test of fixed or cir- 
culating capital is the true one; and where, as in this case, the expenditure is to bring back 
into the hands of the Company a necessary ingredient of their existing business—important, 
‘but still ancillary and necessary to the business which they carry onthe expenditure , 
ought to be debited to the circulating capital rather than to the fixed capital, which is 
employed in and sunk in the permanent—even if wasting—assets of the business’’. 
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This preference of his was reiterated by Lord Hanworth, M.R. in Golden 
Horse Shoe (New) Lid. v. Thurgood (H. M. Inspector of Taxes)*: : 


‘The above cases serve to establish the difficulty of the question rather than to 
afirm any principle to be applied in all cases. Indeed, in the last case cited, Lord ave? 
says that a payment ‘once and for all’—a test which had been sugested 
by Lord Dunedin . in Fallambrosa Rubber Company v. Farmer?—was not 
true in all eases, and he found authority for that statement in Smith v. Incorporated 
Council of Law Reporting for England and Wales4, and the Anglo-Perstan case already 
referred to is another. The test of circulating, as contrasted with fixed capital, is as good 
a test in most cases, to my mind, as can be found; but that involves the question of fact, 
was the outlay in the particular case from fixed or circulating capital?’’ 

Romer, L.J. at page 300 pointed out the difficulties in applying this test 
also : 

‘í Unfortunately, however, it is not always easy to determine whether a particular asset 
belongs to the one category or the other. It depends in no way upon what may be the nature 
of the asset in fact or in law. Land may in certain circumstances be circulating capital. A 
chattel or a chose in action may be fixed capital. The determining factor must be the 
mature of the trade in which the asset is employed. The land upon which a manufacturer 
carries on his business is part of his fixed capital. The land with which a dealer in real 
estate carries on his business is part of his circulating capital. The machinery with which 
s manufacturer makes the articles that he sells is part of his fixed capital. The machinery 
that a dealer in machinery buys and sells is part of his circulating capital, as is the coal 
that a coal merchant buys and sells in the course of his trade. So, too, is the coal that a 
manufacturer of gas buys and from which he extracts his gas’’. 


In Van Den Berghs, Limited v. Clark (H. M. Inspector of Taxes), Lord 
Macmillan however veered round to Viscount Cave’s test and expressed his dis- 
approval of the test of fixed and circulating capital. He reviewed the various 
authorities and stated : 

‘(My Lords, if the numerous decisions are examined and classified, they will be found 


to exhibit a satisfactory measure of consistency with Lord Cave’s principle of discrimina- 

tion’’. 

As regards the test of fixed and circulating capital he observed, at page 432 :— 
“(I have not overlooked the criterion afforded by the economists’ differentiation be- 

tween fixed and circulating capital which Lord Haldane invoked in John Smith & Son v. 


Moore®8, and on which the Court of Appeal relied in the present case, but I confess that I 
have not found it very helpful’’. 


The Privy Council in Tata Hydro-Electric Agencies, Linuted, Bombay v. 
Commissioner of Income-Tazx, Bombay Presidency and Aden’, pronounced at 
page 226 :— 

‘(What is ‘money wholly and exclusively laid out for the purposes of the trade’ is a 

question which must be determined upon the principles of ordinary commercial trading. It 
is necessary, accordingly, to attend to the true nature of the expenditure, and to ask one- 
self the question, Is it a part of the Company’s working expenses; is it expenditure laid 
out as part of the process of profit earning?’’ 
In the case before them they came to the conclusion that the obligation to make 
the payment was undertaken by the appellants in consideration of their acquisi- 
tion of the right and opportunity to earn profits,+.e., of the right to conduct the 
business and not for the purpose of producing profits in the conduct of the busi-. 
ness. The distinction was thus made between the acquisition of an Income-earning 
asset and the process of the earning of the income. Expenditure in the acquisi- 
tion of that asset was capital expenditure and expenditure in the process of the 
eurning of the profits was revenue expenditure. This test really is akin to the 
one laid down by Bowen, L.J. in the City of London Contract Corporation Ltd. 
v. Styles®. 
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_ Dixon, J. expressed a similar opinion in Sun Newspapers Limited and the. 
Associated Newspapers, Limited v. The Federal Commissioner of Taxation®:— 


‘‘But in spite of the entirely different forms, material and immaterial, in which it 
mag be expressed, such sources of income contain or consist ın what has been called a 
‘profit-yielding subject’’, the phrase of Lord Blackburn in Umted Collieries Ltd. v. Inland 
Revenue Commassioners?. As general conceptions ıt may not be difficult to distinguish 
between the profit yielding subject and the process of operating it. In the same way ex- 
penditure and outlay upon establishing, replacing and enlarging the proflt-yielding subject 
may in a general way appear to be of a nature entirely different from the continual flow of 
Working expenses which are or ought to be supplied continually out of the returns of 
revenue. The latter can be considered, estimated and determined only in relation to a 
period or interval of time, the former as at a point of time. For the one concerns the 


instrument for earning profits and the other the continuous process of its use or employment 
for that purpose’’. 


These are the three criteria adopted for distinguishing capital expenditure from 
revenue expenditure though it must be said that preponderance of opinion is 
to be found in support of Viscount Cave’s test as laid down in Atherton’s case. 


Viscount Cave’s test has also been adopted almost universally in India. 
Vide Munshi Gulab Singh & Sons v. Commissioner of Income-taz®, Commis- 
stoner of Income-Tax, Bombay v. Century Spinning and Weaving Manufactur- 
ing Co., Lid, Jagat Bus Service, Saharanpur v. Commissioner of Income-Taz, 
U. P. & Ajgmer-Merwara and Commissioner of Income-Tax, Bombay v, Finlay 
Mills Lid’. 


In Commissioner of Income-Tax, Bombay v. Century Spinning, Weaving & 
Manufacturing Co., Ltd4, Chagla, J., observed at page 116 :— 


(‘The legal touchstone which is almost invariably applied is the familiar dictum 
of Viscount Cave in Atherton’s casé.........+.05- Romer, L.J., felt that this definition had 
placed the matter beyond all controversy—see remarks in Anglo-Perstan Oŭ Co.’s case. 
But Lord Macmillan in Van Den Burgh’s case felt that Romer, L.J. had been unduly 
optimistic and the learned Law Lord was of the opinion that the question whether a parti. 
cular expenditure fell on one side of the line or other was a task of much refinement. 
But on the whole I think that the definition of Viscount Cave is a good working definition; 
and if one were to supplement it with the definition suggested by Mr. Justice Lawrance 
in Southern v. Borax Consolidated, Lid.7, whether an expenditure had in any way altered 
the original character of the capital asset, we have a legal principle which can be applied 
to any set of given facts’’. 


In Benarsidas Jagannath, In re® a Full Bench of the Lahore High Court 
attempted to reconcile all these decisions and deduced the following broad tests 
for distinguishing capital expenditure from revenue expenditure. The opinion 
of the Full Bench was delivered by Mr. Justice Mahajan as he then was, in the 
terms following: 


(It is not easy to define the term ‘capital expenditure’ in the abstract or to lay 
down any general and satisfactory tests to discriminate between a capital and a revenue 
expenditure. Nor is it easy to reconcile all the decisions that were cited before us for 
carh case has been decided on its peculiar facts. Some broad principles can, however, be 
deduced from what the learned Judges have laid down from time to time. They are as 
follows :— 

1. Outlay is deemed to be a capital when it is made for the initiation of a business, 
for extension of a business, or for a substantial replacement of equipment: vide Lord Sands 
in Commsstoners of Inland Revenue v. Grantie City Steamship Company®. In City of 
London Contract Corporation v. Styles!°, Bowen, L.J., observed as to the capital expenditure 
as follows: 
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i ; ' 
‘You do not use it ‘for the purpose of’ your concern, which means, for the purpose 
of carrying on your concern, but you use ıt to acquire the concern’’. 


2. Expenditure may be treated as properly attributable to capital when it is made 
not only once and for all, but with a view to bringing into existence an asset or an adgan- 
tage for the enduring benefit of a trade: vide Viscount Cave, L.C., in Atherton v. Britwh 
Insulated and Helsby Cables, [td1. If what is got rid of by a lump sum payment is an 
annual business eapense chargeable against revenue, the lump sum payment should equally 
be regarded as a business expense, but if the lump sum payment brings in a capital asset, 
then that puts the businsss on another footing altogether. Thus, if labour saving machi- 
nery was acquired, the cost of such acquisition cannot be deducted out of the profits by 
claiming that it relieves the annual labour bill, the business has acquired a new asset, that 
is machinery. 

The expressions ‘enduring benefit’ or ‘of a permanent character’ were introduced to 
make it clear that the asset or the right acquired must have enough durability to justify its 
being treated as a capital asset. 

8. Whether for the purpose of the expenditure, any capital was withdrawn, or, in 
other words, whether the object of incurring the expenditure was to employ what was taken 
in as capital of the business. Again, it is to be seen whether the expenditure incurred was 
part of the fixed capital of the business or part of its circulating capital. Fixed capital 
ia what the owner turns to profit by keeping it in his own possession. Circulating or float. 
ing capital is what he makes profit of by parting with it or letting it change masters. Circu- 
lating capital is capital which is turned over and in the process of being turned over yields 
profit or loss. Fixed capital, on the other hand, is not involved directly in that process 
and remains unaffected by it’’. 

This synthesis attempted by the Full Bench of the Lahore High Court truly 
enunciates the principles which emerge from the authorities. In cases where the 
expenditure is made for the initial outlay or for extension of a business or a 
substantial replacement of the equipment, there is no doubt that it is capital 


. expenditure. A capital asset of the buiness is either acquired or extended or 


substantially replaced and that outlay whatever be its source whether it is drawn 
from the capital or the income of the concern is certainly in the nature of capi- 
tal expenditure. The question however arises for consideration where expendi- 
ture is incurred while the business is going on and is not incurred either for ex- 
tension of the business or for substantial replacement of its equipment. Such 
expenditure can be looked at either from the point of view of what is acquired 
or from the point of view of what is the source from which the expenditure is 
incurred. If the expenditure is made for acquiring or bringing into existence an 
asset or advantage for the enduring benefit of the business it is properly attribut- 
able to capital and is of the nature of capital expenditure. ‘If on the other hand 
it is made not for the purpose of bringing into existence any such asset or advan- 
tage but for running the business or working it with a view to produce the pro- 
fits it is a revenue expenditure. If any such asset or advantage for the enduring 
benefit of the business is thus acquired or brought into existence it would be 
immaterial whether the source of the payment was the capital or the income of 
the concern or whether the payment was made once and for all or was made 
periodically. The aim and object of the expenditure would determine the charac- 
ter of the expenditure whether it is a capital expenditure or a revenue expendi- 
ture. The source or the manner of the payment would then be of no consequence. 
It is only in those cases where this test is of no avail that one may go to the 
test of fixed or circulating capital and consider whether the expenditure incurred 
was part of the fixed capital of the business or part of its circulating capital. If 


eit was part of the fixed capital of the business it would be of the nature of capi- 


tal expenditure and if it was part of its circulating capital it would be of the 
nature of revenue expenditure. These tests are thus mutually exclusive and 
have to be applied to the faéts of each particular case in the manner above in- 
dicated. It has been rightly observed that in the great diversity of human affairs 
—_—_—_ a a S, a E E S 
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and the complicated nature of business operations it is difficult to lay down a test 
which would apply to all situations. One has therefore got to apply these criteria, 
onesafter the other from the business point of view and come to the conclusion 
wheter on a fair appreciation of the whole situation the expenditure incurred in 
a particular case is of the nature of capital expenditure or revenue expenditure 
in which latter event only it would be a deductible allowance under section 10 (2) 
(xv) of the Income-Tax Act. The question has all along been considered to be a ` 
question of fact to be determined by the Income-Tax Authorities on an applica- 
tion of the broad principles laid down above and the Courts of law would not 
ordinarily interefere with such findings of fact if they have been arrived at on a 
proper application of those principles. 

The expression ‘‘once and for all’’ used by Lord Dunedin has created some 
dificulty and it has been contended that where the payment is not in a lump sum 
but in instalments it cannot satisfy the test. Whether a payment be in a lump 
sum or by instalments, what has got to be looked to is the character of the pay- 
ment. A lump sum‘payment can as well be made for liquidating certain recur- 
ring claims which are clearly of a revenue nature, and on the other hand payment 
for purchasing a concern which is prima facie an expenditure of a capital nature 
may as well be spread over a number of years and yet retain its character as a 
capital expenditure. (Per Mukherjea, J. in Commissioner of Income-Tax v. 
Piggot Chapman & Co+ The character of the payment can be determined by 
looking at what is the true nature of the asset which has been acquired and not by 
the fact whether it is a payment in a lump sum or by instalments. As was other- 
wise put by Lord Greene, M.R. in Henricksen (Inspector of Taxes) v. Grafton 
Hotel Lid. :— i 

‘*The thing that is paid for is of a permanent quality although its permanence, 
being conditioned by the length of the term, is shortlived. A payment of this character 
appears to me to fall into the same class as the payment of a premium on the grant of a 
lease, which is admittedly not deductible’’. 

The case of Tata Hydro-Electric Agencies Ltd., Bombay v. Commissioner 
of Income-Tax, Bombay Presidency and Aden, affords another illustration of 
this principle. _ It was observed there :— 

‘‘Tf the purchaser of a business undertakes to the vendor as one of the terms of 
the purchase that he will pay a sum annually to a third party, irrespective of whether the 
business yields any profits or not, it would be difficult to say that the annual payments 
were made solely for the purpose of earning the profits of the business’’. 

The expression ‘‘once and for all’’ is used to denote an expenditure which 
is made once and for all for procuring an enduring benefit to the business as dis- 
tinguished from a recurring expenditure in the nature of operational expenses. 

The expression ‘‘enduring benefit’? also has been judicially interpreted. 
Romer, L.J. in Anglo-Persian Oil Company, Limited v. Dalet, agreed with Row- 
latt, J. that by enduring benefit is meant enduring in the way that fixed capital 
endures. 

‘An expenditure on acquiring floating capital is not made with a view to acquiring an 
enduring asset. It is made with a view to acquiring an asset that may be turned over in the 
course of trade at a comparatively early date’’. 

Latham, C.J. observed in Sun Newspapers Lid. & Associated Newspapers 
Lid. v. Federal Commissioner of Taxation’ :— 

‘When the words ‘permanent’ or ‘enduring’ are used in this connection it is 
not meant that the advantage which will be obtained will last for ever. The distinction 
which is drawn is that between more or less recurrent expenses involved in running a2 
business and an expenditure for the benefit of the business as a whole’? ..........-: e.g. 
PE —‘onlergement of the goodwill of a company ’’—‘‘permanent improvement in 


the material or immaterial assets of the concern’’. 
4 ' -? Se, 


1. (1949) 17 I.T.R. 317 at 329. 2M.L.J. 763. 
2. L.R. (1942) 2 K.B. 184. 4. L.R. (1992) 1ı K.B 124 at 146. 
3- L.R. 64 L.A. 215 : 31 S.L.R. 340 : (1937) 5. 61 C.L.R. %37 at 355. 
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To the same effect are the observations of Lord Greene, M. R. in Henrigksen 
(H. M. Inspector of Taxes) v. Grafton Hotel, Lidt, above referred to. 


These are the principles which have to be applied in order to detemine 
whether in the present case the expenditure incurred by the Company was capi- 
tal expenditure or revenue expenditure. Under Clause 4 of the deed the lessors 
undertook not to grant any lease, permit or prospecting license regarding lime- 
stone to any other party in respect of the group of quarries called the Durgasil 
area without a condition therein that no limestone shall be used for the manu- 
facture of cement. The consideration of Rs. 5,000 per annum was to be paid 
by the Company to the lessor during the whole period of the lease and this 
advantage or benefit was to enure for the whole period of the lease. It was an 
enduring benefit for the benefit of the whole of the business of the Company 
and came well within the test laid down by Viscount Cave. It was not a lump 
sum payment but was spread over the whole period of the lease and it could 
be urged that it was a recurring payment. The fact however that it was a 
recurring payment was immaterial, because one had got to look to the nature 
of the payment which in its turn was determined by the nature of the asset 
which the company had acquired. The asset which the Company had acquired 
in consideration of this recurring payment was in the nature of a capital asset, 
the right to carry on its business unfettered by any competition from outsiders 
within the area. It was a protection acquired by the Company for its business 
as a whole. It was not a part of the working of the business but went to ap- 
preciate the whole of the capital asset and make it more profit yielding. The 
expenditure made by the Company in acquiring this advantage which was cer- 
tainly an enduring advantage was thus of the nature of capital expenditure and 
was not an allowable deduction under section 10 (2) (xv) of the Income-tax Act. 


The further protection fee which was paid by the Company to the lessor 
under clause 5 of the dced was also of a similar nature. It was no doubt spread 
over a period of 5 years, but the advantage which the Company got as a result 
of the payment was to enure for its benefit for the whole of the period of the 
lease unless determined in the manner provided in the last part of the clause. 
It provided protection to the Company against all competitors in the whole of 
the Khasi and Jaintia Hills District and the capital asset which the Company 
acquired under the lease was thereby appreciated to a considerable extent. The 
sum of Rs. 35,000 agreed to be paid by the Company to the lessor for the period 
of 5 years was not a revenue expenditure which was made by the Company for 
working the capital asset which it had acquired. It was no part of the working 
or operational expenses of the Company. It was an expenditure made for the 
purpose of acquiring an appreciated capital asset which would no doubt by rea- 
son of the undertaking given by the lessor make the capital asset more profit 
yielding. The period of 5 years over which the payments were spread did not 
make any difference to the nature of the acquisition. It was nonetheless an 
acquisition of an advantage of an enduring nature which enured for the benefit 
of the whole of the business for the full period of the lease unless terminated by 
the lessor by notice as prescribed in the last part of the clause. This again was 
the acquisition of an asset or advantage of an enduring nature for the whole of 
the business and was of the nature of capital expenditure and thus was not an 
allowable deduction under section 10 (2) (av) of the Act. 


We are therefore of the opinion that the conclusion reached by the In- 
come-tax Authorities as well as the High Court in regard to the nature of the 
payments was correct ahd the sum of Rs. 40,000 paid by the Company to the 





I. L.R. (1942) 2 KB. 184 : 24 T.C. 458.. 
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lessors during the accounting years 194445 and 1940-46 were not allowable 
deductions under sectien 10 (2) (xv) of the Act. 


e The appeal therefore fails and must be dismissed with costs. 
d Appeal dismissed. 


SUPREME COURT OF INDIA. 
l [Civil Appellate Jurisdiction. ] 


PRESENT:—MernroHAND Mamasan, Chief Justice, S. R. Das, N. H. 
BHAGWATI AND T. L. VENKATABRAMA ÅYYAB, Jd. 


Muir Mills Co. Ltd. .. Appellant 
Y. 

Suti Mills Mazdoor Union, Kanpur .. Respondent. 

All India Organisation of Industrial Employers .. Intervener. 

The State of U.P. .. Intervener. 


Industrial Disputes Act (XIV of 1947)—IWorkers’ claim for ‘‘bonus’’—When sustain- 
able. 


There are two conditions which have to be satisfled before a demand for bonus can 
be justified and they are (1) when wages fall short of the living standard and (2) the 
industry makes huge profits part of which are due to the contribution which the workmén 
make in increasing production. The demand for bonus becomes an industrial claim when 
either or both these conditions are satisfied. Until profits are made no occasion or ques- 
tion ean arise for distribution of any sum as bonus amongst the employees If the 
industrial concern has resulted in a trading loss, there would be no profits of the parti- 
cular year available for distribution of dividends, much less could the employees claim the 
distribution of bonus during that year. Where in a year there were trading losses, 
reserves or undistributed profits of previous year are transferred and dividend dec- 
Jared to shareholders, the employees would not be entitled to demand bonus when in 
fact the industrial concern during the particular year has showed a loss. 

On the accounts of each year being made up and the profita of the industrial con- 
cern being ascertained the workers during the particular year have their demand for bonus 
fully satisfied out of the surplus of profits and the balance of profits is allocated and 
earried over in the accounts. No further claim for payment of bonus out of those 
reserves or undistributed profits can therefore survive. 

Where by their own acts of indiscipline and strike the workers themselves contributed 
to the trading losses incurred by the industrial concern it hardly lay in their mouth then 
to contend that they were nonetheless entitled to payment of bonus commensurate with the 
dividend paid to the shareholders out of the undistributed profits of the previous years. 


On Appeal by Special Leave granted by the Supreme Court of India by its 
Order, dated the 21st May, 1951, from the Judgment and Order, dated the 19th 
February, 1951, of the Labour Appellate Tribunal of India, Allahabad, in Appeal 
No. 136 of 1950. : 

C. K. Daphtæry, Solicitor-General of India (J. B. Dadachanji, Rajinder 
Narain and Davinder Swarup, Advocates, with him) for Appellant. 

8. C. Isaacs, Senior Advocate, (C. P. Lal, Advocate, with him) for Respon- 
dent. 


M. C. Setalvad, Attorney-General for India, (Rajinder Narain and Davinder 
Swarup, Advocates with him) for Petitioner in (C.M.P. No. 98 of 1954) and 
Intervener (All-India Organisation of Industrial Employers) . ° 

S. C. Isaacs, Senior Advocate, (Mohan Lal Sarena and C. P. Lal, Advo- 
cates, with him) for Intervener in C.M.P. No. 261 of 1953 (State of U.P.). 

The Judgment of the Court was delivered by 
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Bhagwati, J—This appeal with special leave is directed against the judg- 
ment and order of the Labour Appellate Tribunal of India in a dispute re- 
garding the workers’ claim for bonus. 


è 
During the year 1948 the Appellant made a profit of Rs. 11,97,684-11Ẹ. It 
paid 24ł per cent. dividend on ordinary shares, being the maximum that could 
be paid under the Public Companies (Limitation of Dividend) Ordinance of 
1948 and also paid to the workers their full share of bonus at As 4 in a rupee 
of their basic earnings. During the year 1949 the selling rates for cloth and 
yarn were controlled by the Government and were approximately 4 per cent. 
below those obtained in 1948. The basic wages were increased from the lst 
December, 1948, by order of the Government of Uttar Pradesh and the total 
wages paid were therefore higher than those in the previous year. There was 
" moreover indiscipline amongst the workers and production suffered. There was 
a strike in the month of October and the mills were closed for nearly a month. 
Further the management were unable to secure cotton which resulted in the cut- 
tailment of the working hours. As a result of all these circumstances the Appellant 
suffered a trading loss of Rs. 5,02,563-1-10. A sum of Rs. 2,090,000 being the 
excess reserve for taxation was written back and a sum of Rs. 10,01,871-13-5 being 
the amount of reserve transferred from the investment account was also brought 
in. An aggregate sum of Rs. 12,51,871-13-5 was thus brought into the balance- 
sheet by these two transfers. The trading loss was deducted from this amount 
leaving a credit balance of Rs. 7,49,308-11-7 and that amount was shown as the 
profit for the year 1949 in the balance-sheet for that year. The balance which 
had been brought forward from the previous year was added thereto and a 
dividend of 24 per cent. was paid to the ordinary shareholders. The Appellant 
also paid ex gratia to the workmen bonus at the rate of As. 2 per rupee of their 
basic earnings making it clear by their notification dated the 7th April, 1950, that 
the directors had sanctioned the payment at that rate in spite of the Appellant 
having suffered a trading loss for the year, that it was being paid entirely at the 
discretion of the Appellant and was not related to or connected with any con- 
tract of employment of any worker. 


On the 4th May, 1950, the Secretary of the Respondent Union petitioned 
to the Provincial Conciliation Officer (Textile) that there was more production 
in 1949 than in 1948, that there was no reason to hold that the profit in 1949 
was less than in the previous year and that the rate of bonus was wrongly re- 
duced and asked that bonus for 1949 should also be paid at the rate of As. 4 per 
rupee. The industrial dispute which thus arose was referred for enquiry and 
recording of an award to the Regional Conciliation Board (Textile), Kanpur. 
The Conciliation Board by a majority decision repelled the contention of the 
Appellant and awarded the payment of bonus at As. 4 per rupee. On an appeal 
taken by the Appellant to the Industrial Court (Textiles and Hosiery) Kanpur 
the Industrial Court accepted the contention of the Appellant, allowed the ap- 
peal and set aside the award. The Respondent thereupon appealed to the Labour 
Appellate Tribunal which substantially agreed with the Industrial Court on 
questions of fact as well as the general position in law but imported considera- 
tions of social justice and treating this as a special case ‘‘where social justice 
avould demand that labour should have bonus for the year where that very 
year capital had had not only a reasonable return but much in excess of that’’, 
allowed the appeal and directed the Appellant to pay to the workmen bonus at 
the rate of As. 4 per rupee within six weeks of their decision. The Appellant 
filed this appeal against that decision after obtaining special leave from this 
Court. r ° 


e 
Both the Industrial Court as well as the Labour Appellate Tribunal found 
as a fact that there was a trading loss of Rs. 5,02,563-1-10 during the year 1949 
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and also that the dividend of 2434 per cent. to the ordniary shareholders was 
disttibuted after transferring the aggregate sum of Rs. 12,51,871-13-5 from the 
regerves. The question which therefore arises for our consideration is mainly 
whegher the workers are entitled to the payment of a bonus in spite of the em- 
ployer having worked at a loss during the year and incidentally whether the 
workers have any right, title or interest in the reserves and the undistributed 
profits of the previous years. 

The primary meaning of the word ‘‘bonus’’ according to the definition 
given in the New English Dictionary is:—‘‘A boon or gift over and above what, 
is nominally due as remuneration to the receiver and which js therefore some- 
thing wholly to the good’’. This definition was adopted by Stirling, J., in In re 
Eddystone Marine Insurance Cot Webster’s International Dictionary defines 
bonus as ‘‘something given in addition to what is ordinarily received by or. 
strictly due to the recipient’. The Oxford Concise Dictionary defines it as 
“something to the good, into the bargain (and as an example) gratuity to 
workmen beyond their wages’’. 

Corpus Juris Secundum, Vol. 11, at page 515 ascribes the following mean- 
ings to the word bonus :— 

ct An allowance in addition to what is usual current or stipulated; a sum given or paid 


beyond what is legally required to be paid to the recipient; something given in addition to 
what is ordinarily received by or strictly due to the recipient’’. 
and adds 
‘<Tt has been said to carry the idea of something uncertain and indefinite, something 

which may or may not be paid depending on varying circumstances and under particular 
conditions bas been said to imply a benefit accruing to him who offers it and an inducement 
to the offeree. ’’ 

This imports the conception of a boon, a gift or a gratuity otherwise 
described as an ex gratia payment. 


The word ‘bonus’ has however acquired a secondary meaning in the sphere 
of industrial relations. It is classified amongst the methods of wage payment. 
It bas been used especially in the United States of America to designate an 
award in addition to the contractual wage. It is usually intended as a stimulus 
to extra effort but sometimes represents the desire of the employer to share with 
his workers the fruits of their common enterprise. (Vide Encyclopaedia Bri- 
tannica, Vol. 3, page 856). 

The Pocket Part of the Corpus Juris Secundum Vol. 11 under the head- 
ing ‘‘As Compensation for Services’? quotes the following passage from the 
Attorney-General v. City of Woburn’. 

‘ee word ‘bonus’ is commonly used to denote an increase in salary or wages in 

contracts of employment. The offer of a bonus is the means frequently adopted to secure 
continuous service from an employee to enhance his efficiency and to augment his loyalty 
to his employer and the employee’s acceptance of the offer by performing the things 
called for by the offer binds the employer to pay the bonus so called.’’ 
It also gives another meaning of the word ‘bonus’, vig., ‘‘inereased compensation 
for services already rendered gratuitously or for a prescribed compensation 
where there is neither express or implied understanding that additional com- 
pensation may be granted’’. 

This imports the conception that even though the payment be not strict 
ly due to the recipient nor legally enforceable by him, a claim to the same may 
be laid by the employee under certain conditions and if such claim is enter- 
tained either by an agreement with the employer or by adjudication before @ 
properly constituted Tribunal as on an indwstrial dispute arising, the same 
would ripen into a legally enforceable claim. z 





1, 1894 W.N. go. 2. 317 Mas. 465. 
S—17 
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This position was recognised in Sutton v. Attorney-General, where the Earl 
of Birkenhead observed at page 297 :— 


‘‘The term ‘Bonus’ may of course be properly used to describe payments made ef 
grace and not as of right. But it nevertheless may also include, as here, payments de 
because legally due but which the parties contemplate will not continue indefinitely’? 


and in National Association of Local Government Officers v. Bolton Corpora- 
iton’: 


` Cí This payment, if made, cannot properly in my opinion be regarded as a mere 
gratuity. Though there is an element of bounty in it the bounty, if granted, is given for 
good reasons of national policy..............-- I do not see why this does not fall within 
the definition of trade dispute just as much as a dispute as to the rate of wages or 
salary.?? 
To a similar effect are the observations in Kenicott v. Supervisors of Wayne 
County?* : 


‘(But second, the meaning of the word ‘bonus’ is not given to it by the objection. 
It is thus defined by Webster. ‘A premium given for a loan or a charter or other 
privilege granted to a company; as, the bank paid a bonus for its charter; a sum paid in 
addition to a stated compensation’. It is not a gift or gratuity but a sum paid for 
services, Or upon & consideration in addition to or in excess of that which would ordinarily 


be given”? 
and also in Great Western Garment Co. Lid. v. Minster of National Revenue*: 


‘(A bonus may be a mere gift or gratuity as a gesture of goodwill and not enforce- 
able, or it may be something which an employee is entitled to on the- happening of a 
condition precedent and is enforceable when the condition is fulfilled. But in both cases 
it is something in addition to or in excess of that which is ordinarily received. ’’ 

The Textile Labour Inquiry Committee defined ‘bonus’ as follows :— 

“The term bonus is applied to a cash payment made in addition to wages. It 

generally represents the cash incentive given conditionally on certain standards of attendance 
and efficiency being attained. ’’ 
There are however two conditions which have to be satisfied before a demand for 
bonus can be justified and they are, (1) when wages fall short of the living 
standard and (2) the industry makes huge profits part of which are due to the 
contribution which the workmen make in increasing production. The demand 
for bonus becomes an industrial claim when either or both these conditions are 
satisfied. 


The principles for the grant of bonus were discussed and a formula was 
evolved by the Full Bench of the Labour Appellate Tribunal in Millowners’ As- 
sociation, Bombay v. Rashireeya Mul Mazdoor Sangh, Bombay’: ‘‘ As both labour 
and capital contribute to the earnings of the industrial concern, it is fair that 
labour should derive some benefit, if there is a surplus after meeting prior or 
necessary charges’’ and the following were preseribed as the first charges on gross 
profits, vig. 

(1) Provision for depreciation, 
(2) Reserves for rehabilitation, 
(3) A return at 6 per cent. on the paid up capital. 
(4) A return on the working capital ata lesser rate than the return on paid up 
capital. 
eThe surplus that remained after meeting the aforesaid deductions would be avai- 
lable for distribution as bonus. 


It is therefore clear that the claim for bonus can be made by the emplo- 
yees only if as a result of the joint contribution of capital and labour the indus- 


1. 39 T.L.R. 204. 4. 1948 Dom. L.R. 225 at 233. 
2. L.R. (1943) A.C. 166 at 187. 5. (1950) 2 Lab. L.J. 1247. 
g. 83 U.S. 452: 21 Law. Ed 319. 
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trial concern has earned profits. If in any particular year the working of the 
industrial concern has resulted in loss there is no basis nor justification for a 
demand for bonus. Bonusis not a deferred wage. Because if it were so it would 
necepsarily rank for precedence before dividends. The dividends can only be 
paid out of profits and unless and until profits are made no occasion or question 
ean also arise for distribution of any sum as bonus amongst the employees. If 
the industrial concern has resulted in a trading loss, there would be no profits 
of the particular year available for distribution of dividends, much less could 
the employees claim the distribution of bonus during that year. This has been 
clearly recognised even in the various decisions of the Labour Appellate Tribu- 
nal, e.g. Nizam Sugar Factory Ltd., Hyderabad v. Their Workmen', Textile 
Mills, Madhya Pradesh v. Their Workmen® and Famous Cine Laboratory v. 
Their Workmen®. This whs also the basis of the demand of the Respondent in the 
case before us, its case being that the Appellant had reaped substantial profits 
during the year 1949. This case was negatived by the Industrial Court as well 
as the Labour Appellate Tribunal, both of whom held that the working of the 
Appellant during the year 1949 had resulted in a loss. Whereas the Industrial 
Court declined to grant the Respondent any relief because the working of the 
Appellant’ during the year had resulted in a loss, the Labour Appellate Tribunal 
made a special case for the Respondent in spite of its concurrence with that find- 
ing of the Industrial Court. It is significant to observe that this principle was 
accepted by the Labour Appellate Tribunal itself. 


‘Ag at present advised a claim for bonus which had been rested on profits earned 
should ordinarily be determined on the basis of the profits earned in the year under claim and 
that the scale of bonus should be determined on the quantum of profits earned in the year. 
So, it would follow that if there is trading loss in the year under claim, bonus should not 
ordinarily be awarded. ’’ 

It however observed: 


‘‘ But, in our opinion, that should not be the universal rule. Considerations of social 
justice cannot be disregarded altogether in relations between capital and labour. There may 
be special cases, and we consider the case before us to be one, where social justice would 
demand that labour should have bonus for the year where for that very year capital had had 
not only a reasonable return but much in excess of that.’’ 


The Labour Appellate Tribunal did not accept the contention of the 
Respondent that bonus should be linked to dividends nor did it rest its decision 
on the Respondent having a right, title and interest in the reserves and the un- 
distributed profits of the Appellant. Linking of bonus to dividend would 
obviously create difficulties. Because if that theory was accepted a company 
would not declare any dividends but accumulate the profits, build up reserves 
and distribute those profits in the shape of bonus shares or reduce the capital in 
which event the workers would not be entitled to claim anything as and by way 
of bonus. The workers not being members of the company would also not have 
any right, title and interest in the reserves or the undistributed profits which 
would form part of the assets of the company. Even on a winding up of a com- 
pany the property of the company would be applied in satisfaction of its liabi- 
lities part passu and unless the articles of association of the company otherwise 
provided, in distribution amongst the members according to their rights and in- 
terest in the company. The employees would in no event be entitled to an 
share or interest in the assets and the capital of the company. A transfer o 
moneys from these reserves or the undistributed profits would therefore not 
enure for the benefit of the workers. The shareholders only would be entitled 
to such benefit and the mere fact that dividends were declared and paid to the 
shareholders out of such reserves and undistributed® profits would not entitle 
nn a E 
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the workers to demand bonus when in fact the working of the industrial con- 
cern during the particular year had showed a loss. 


Tt has also got to be remembered that the labour force employed in 4n 
industrial concern is a fluctuating body and it cannot be predicated of the laBour 
force in a particular year that it represents the past and the present workers, so 
that it can claim to demand bonus out of the reserves or undistributed profits 
of the previous year. On the accounts of each year being made up and the pro- 
fits of the industrial concern being ascertained the workers during the particular 
year have their demand for bonus fully satisfied out of the surplus profits and 
the balance of profits is allocated and carried over in the accounts. No further 
claim for payment of bonus out of those reserves or undistributed profits can 
therefore survive. To admit the claim for bonus out of the reserves transferred 
to the profits and loss account would tantamount to allowing a second bonus on 
the same profits in respect of which the workers had already received their full 
bonus in the previous year. The labour force which earns the profits of a parti- 
cular year by collaborating with the employers is distinct from the one which 
contributed to the profits of the previous years and there is no continuity bet- 
ween the labour forces which are employed in the industrial concern during the 
several years. The ratio which applies in the case of the shareholders who ae- 
quire the right, title and interest of their predecessors-in-interest does not apply 
to the labour force and the fact that the shareholders get a dividend by transfer 
of funds from the reserves and undistributed profits of the previous years would 
not entitle the workers to demand bonus out of those funds if the working of the 
industrial concern during the particular year has resulted in a trading loss. 


The considerations of social justice imported by the Labour Appellate Tri- 
bunal in arriving at the decision in favour of the Respondent were not only irre- 
levant but untenable. Social justice is a very vague and indeterminate expres- 
sion and no clear-cut definition can be laid down which will cover all the situa- 
tions. Mr. Isaacs, the learned counsel for the Respondent attempted to give a 
definition in the following terms :—‘‘social justice connotes the balance of ad- 
justments of the various interests concerned in the social and economice struc- 
ture of the State, in order to promote harmony upon an ethical and economic 
basis’’ and he stated that there were three parties concerned here, vig., the em- 
ployers, the labour and the State itself and the conception of social justice had 
to be worked out in this context. Without embarking upon a discussion as to 
the exact connotation of the expression ‘‘social justice’? we may only observe 
that the concept of social justice does not emanate from the fanciful notions of 
any particular adjudicator but must be founded on a more solid foundation. 
Indeed the Full Bench of the Labour Appellate Tribunal evolved the above- 
quoted formula with a view to dispensing social justice between the various 
parties concerned. It adopted the following method of approach at page 1258 
of that judgment :— 

‘Our approach to this problem is motivated by the requirement that we should ensure 

and achieve industrial peace which is essential for the development and expansion of industry. 
This can be achieved by having a contented labour force on the one hand, and on the other 
hand an investing public who would be attracted to the industry by a steady and progressive 
return on capital which the industry may be able to offer.?? 
e This formula was reiterated in Teste Mills, M. P. and Their Workmen’, 
and Famous Cine Laboratory v. Their Workmen? and in the latter case it depre- 
cated the idea of adjudicators importing considerations of social justice which 
were not comprised in that formula :— 

‘And what is social justice? Social justice is not the fancy of any individual 
adjudicator; if it were so the® ideas of social justice might vary from adjudicator to ad- 
a a i ee 
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judieator over all parts of India. In our Full Bench decision [See (1950) 2 L.L.J., p. 
1247], we carefully considered the question of social justice in relation to bonus, and there we 
equated the rights and liabilities of empoyers and workmen with a view to achieving a just 
formula for the computation of bonus. That Full Bench decision stands, and this Tribunal 
anê all other tribunals are bound by it.?? ~ 


Without committing ourselves to the acceptance of the above formula in 
äts entirety we way point out that the Labour Appellate Tribunal did not apply 
its own formula to the facts of the present case. It is also significant to note 
that even while importing considerations of social justice the Labour Appellate 
Tribunal was oblivious of the fact that it was by their own acts of indiscipline 
and strike that the workers of the Appellant company themselves contributed. 
to the trading losses incurred by the Appellant and it hardly lay in their mouth 
then to contend that they were nonetheless entitled to a payment of bonus com- 
mensurate with the dividend paid to the shareholders out of the undistributed 
profits of the previous years. The Labour Appellate Tribunal also overlooked 
the fact that but for the Public Companies (Limitation of Dividend) Ordinance 
of 1948 the whole of the profits of 1948 could have been distributed after pay- 
fing the workers bonus in that year of four annas in the rupee. 


We may before concluding refer to an argument which was addressed to 
us by Mr. Isaacs, the learned counsel for the respondent that this Court under 
Article 136 should not interfere with the decisions of the Tribunals set up by the 
Industrial Disputes Act, 1947. This contention can be shortly answered by re- 
ferring to our decision in the Bharat Bank Ltd., Delhi v. Employees of the Bharat 
Bank Lid., Delhi, where we held that the Industrial Tribunals 
-were Tribunals within the meaning of Article 186 and further 
that Article 136 has vested in this Court exceptional and overriding power to 
interfere where it reaches the conclusion that a person has been dealt with arbi- 
trarily or that a Court or Tribunal within the territory of India has not given a 
fair deal to a litigant. (Vide the unreported judgment in Civil Appeal No. 
217 of 1958—Dhakeswart Cotton Mills Ltd. v. Commisnoner of Income-taz, 
West Bengal, dated the 29th October, 1954) .? 


The result therefore is that the decision of the Labour Appellate Tribu- 
nal appealed against must be reversed and that of the Industrial Court (Tex- 
tiles and Hosiery), Kanpur restored. The appeal will accordingly be allowed 
with costs. 


‘G.R./K.S. Appeal allowed. 
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* SUPREME COURT OF INDIA. 
[Civil Appellate Jurisdiction. | j 


Present :—MenR CHanp MAnajan, Chief Justice, B. K. MUKHERJEAQS, 
R. Das, Vivian Bose, N. H. Buacwati, B. JAGANNADHADAS AND T. L. YEN- 
KATARAMA AyYyaR, JJ. 


P. Joseph John : .. Appellant * 
v. i i l 
The State of Travancore-Cochin .. Respondent. 


Constitution of India (1950), Article 3207 (93) (c)—Removal of Gimni a a aad of 
showing cause agawnst—Fssenhals. 

Covenant of the Umted State of Travancore-Cochin, Article AR E proceedings— 
If come within the ambit of the Article. . 

It is only in respect of civil and criminal proceedings that the sanction of the Rajpramukh 
is required under Article 20 of the Covenant of the United State of Travancore and Cochin. 
Proceedings before a Commissioner appointed to enquire into the' charges made against a civil ser- 
vant cannot be said to partake of the nature of criminal proceedings. Departmental proceedings 
do not come within the ambit of Article 20 of the Covenant. 

Where before the petitioner was asked to show cause why he should not be removed from ser- , 
vice the Public Service Commission was ın fact consulted in the matter and agreed to the action 
proposed to be taken against the civil servant there was sufficient ‘cofapliance with Article 320 (3Y 
(c) of the Constitution. It cannot be said that the consultation withthe Public Service Commission 
should have been after the concerned civil servant was asked to show cause especially where after 
being asked to show cause he did not show any. Nór was it necessary to consult the Public Service 
Commission on the review petition. 

On Appeal under Article 132 (1) of the Constitution of India from the Judg- 
ment and Order, dated the 29th August, 1952 of the High Court of Travancore- 
Cochin at Ernakulam in Original Petition No. 51 of 1952. 


K. Thomas and M. R. Krishna Pillai, Advocates, for Appellant. 


Mathew P. Muricken, Advocate-General for the State of Travancore-Cochin 
(T. R. Balakrishna Ayyar'and Sardar Bahadur, Advocates, with him) for Respon- 
dent. 


The Judgment of the Court was delivered by 


Mehr Chand Mahajan, C.J—This appeal by leave of the High Court of 
Judicature of Travancore-Cochin at Ernakulam is directed against an order of 
a Full Bench of that Court dismissing an application for the issue of a writ of 
certiorari quashing the order of the Government of the United State of Travancore- 
Cochin removing the appellant from service of the State and permanently debar- 
ring him from reappointment in service. 


The facts giving rise to the petition and the appeal are these: The peti- 
tioner entered the service of the erstwhile .Travancore State in the year 1928. 
By promotion he became the Executive Engineer, Electricity Department in 
August, 1937, and subsequently Electrical Engineer to Government in October, 

* 1944. He was the Electrical Engineer to Government on the Ist July, 1949, when 
the States of Travancore and Cochin were integrated by a Covenant entered 
into between the rulers of the two States. By an order of the Government of 
the United State of Travancore-Cochin, dated the 11th August, 1949, he was 
appointed as the officiating Chief Engineer (Electricity) in the State. In or 





pas — 


* Civil Appeal No. go of 1953- 25th November, 1954. 


I] JOSEPH JOHN V. STATE OF TRAV. COCHIN (Mahajan, G.F.). 135 


about September, 1949, the Government of the United State received serious 
complaints about the conduct and dealings of some of their senior officers and 
allegations of corruption, communalism, etc. were made against them. In De- 
c@mber, 1949, the Council of Ministers decided to take action against the appellant 
on & number of charges indicated in the resolution. On the 22nd December, 
1949, immediately after this resolution was passed, the petitioner was informed 
that he was suspended from service pending enquiry and he was requested to 
hand over charge to Sri. K. P. Sridharan Nair forthwith. The petitioner com- 
plied with this order and handed over charge as directed. On the 21st March, 
1950, the following notification was issued :— 


“* Whereas Government are of opinion that there are sufficient grounds for making a formal and 
public inquiry into the truth of the imputation of misconduct of the officers mentioned below : 

Government, under section 3 of the Travancore Public Servants (Inquiries) Act, XI of 1122, 
hereby commit the said inquiry to Sri K. Sankaran, Judge, High Court, appointed Commissioner 
for the purpose. 


Government are further pleased under section 4 of the said Act to nominate Sri T.R. Balakrishna 
Ayyar. Government Pleader, High Court, to prosecute the inquiries on their behalf. 


The inquiries shall be conducted as early as possible. 


The officers referred to in para. I, supra, are: 


2. Sri P. Joseph John”. 


The petitioner was informed by notice of the 24th April, 1950, about this 
inquiry. The notification was signed by Shri K. G. Menon, Chief Secretary to 
Government. 


Mr. Justice Sankaran took charge as Enquiry Commissioner and on the 
11th May, 1950, forwarded the articles of charges against the petitioner, the list 
of witnesses and the list of documents placed before him together with the no- 
tice regarding the commencement of the enquiry to Shri K. S. Raghavan, Secre- 
tary to Government, for service on the petitioner. A few days before the date 
fixed for the commencement of the enquiry the petitioner made an application 
to the Enquiry Commissioner for a direction to the Prosecutor to produce the 
files and papers relating to the various charges in the office of the Commissioner 
and for permission to him and his counsel to inspect the same. This applica- 
tion was allowed and he and his advocate were allowed to inspect the relevant 
files in the presence of the prosecutor or his deputy. On the 20th May, 1950, 
when the eriquiry commenced, the petitioner pleaded not guilty to the charges. 
by a written statement. He was defended during the enquiry by Shri K. P. 
Abraham, a leading member of the Bar. A preliminary objection was taken 
to the Tribunal’s jurisdiction on the basis of Article 20 of the Covenant entered 
into between the rulers of Travancore and Cochin and it was contended that the 
proceedings before the Commissioner were criminal in nature and could not be 
commenced without the sanction of the Rajpramukh and that its absence was. 
‘fatal to the enquiry. This objection was not immediately decided by the Com- 
missioner but was ultimately overruled. On the 22nd, November, 1950, the 
petitioner submitted detailed answers in writing to the various charges, The 
enquiry concluded on the 27th December, 1950, and the Commissioner submitted 
his report to Government on the 17th February, 1951. Some of the charges. 
were held proved, while others were held not established. On the 5th July, 
1951, the following communication was sent to thé petitioner by the Chief 
Secretary to Government :— 
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“I am to enclose herewith a copy of the above report and to point out that the Government 
agree with the findings of the Inquiring Commissioner on the serveral charges against you. Govern- 
ment also agree with the Commissioner that the objections raised by you challenging the validity 
of the enquiry itself are not tenable. R 

2. As against the 26 charges framed against you, the nine charges* noted in the m i ve 
not been established and they are accordingly dropped. As regards Charge No. IX in view o the 
extenuating circumstances, the irrgularity is condoned. 

3. It is evident from the remaining charges, which have been established, that you have mis- 
used your official position as Electrical Engineer to Government and shown undue favouritism at 
the expense of State revenues to private firms and issued materials from Government stores to private 
companies and individuals in violation of all rules (vide List A). It is also evident that departmental 
Stores and departmental lorries have been diverted for your personal use in a number of cases. (Vide 
List B). You are also found guilty of having shown defiance and insubordination towards the autho- 
rity of the Government by your refusal, in connection with the supply of power to the Nagercoil Elec- 
‘trict Supply Corporation, to supply certain particulars which were called for and which it was your 
duty to furnish and by your refusal to withdraw the objectionable statement in your reply to the Govern- 
ment in spite of the Government Order directing you to withdraw the same. 

4. The Government therefore propose to remove you from service from the date on which you 
were placed under suspension with permanent bar against future reappointment in service. 

5. You are requested to show cause within 15 days of the date of receipt of this notice with 
enclosures why action should not be taken against you as proposed in paragraph 4 above ee 


The petitioner on receipt of this notice applied for time till the 10th Septem- 
ber, 1951, for showing cause. Time as prayed for was allowed. On the 10th 
September, 1951, when the time granted at his own request was due to expire, 
he again applied for further time till the 10th November, 1951. He was allowed 
further time till the 24th September, 1951. On that date he again asked for 
further‘ time till the 31st October, 1951, but this request was not granted. In 
spite of the fact that the petitioner was granted the time which he originally asked 
for and this was further extended by a fortnight, he furnished no explanation and 
did not show any cause against the notice issued to him. The petitioner having 
failed to avail himself of the opportunity to show cause against the action proposed 
against him, a draft of the proceedings relating to the enquiry was submitted to 
H. H. the Rajpramukh on the 30th September, 1951, and thereupon an order 
was issued for his removal from service from the date of suspension and debar- 
ring him from re-appointment to service. The order was in proper form as hav- 
ing been made by H. H. the Rajpramukh and was authenticated by the Chief Secre- 
tary to Government. This order is dated the 1st October, 1951. It may be men- 
tioned that before the papers were submitted to H. H. the Rajpramukh, the 
report of the Commissioner was submitted to the Public Services Commission 
for their consideration. The Public Services Commission supported the action 
which the Government proposed to take against the petitioner. On the 9th 
‘October, 1951, the petitioner was removed from service with effect from the 
26th December, 1949. Two months after the order of his removal, the petitioner 
submitted an application for a reconsideration of the order removing him from 
service. This was rejected by an order, dated the 25th January, 1952. 


e On these facts and in these circumstances an application was made before 
the High Court of Travancore-Cochin at Ernakulam on the 2nd June, 1952, 
praying that the-Court may be pleased to issue a writ in the nature of certiorari 
-or any other writ, directions or orders calling for the records relating ‘to the 
orders, dated the 9th October, 1951, and the 25th January, 1952, and to quash the 


+ 
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same and direct the respondent ‘to restore the pétitioner fo the ‘office whith thé 
was lawfully to hold. It was contended in the application that the applicant 
d no reasonable opportunity of showing cause against his removal and that 
as entitled to show cause twice, once after he was found guilty and next 
d the punishment had been decided and that the denial of this right rendered 
the order of dismissal illegal and void and that it offended against the principles 
of natural justice. It was further contended that the consultation with the Fub- 
lic Services Commission was not held in terms of the provisions of procedure for 
disciplinary action against Government servants and prescribed in Article 320, 
sub-section 3 (c) of the Constitution of India. A number of other grotinds were 
also taken against the order of dismissal. The High Court negatived all the con: 
tentions of the petitioner and dismissed the petition. It however ‘certified that 
the case involved substantial questions of law as to the interpretation of the 
‘Constitution and was a fit one for appeal to this Court. 


Mr. Thomas who argued the appeal on behalf of the appellant raised a 
mumber of points against the validity of the order removing the appellant from 
service and contended that the enquiry conducted into the charges made against 
him was wholly illegal and void. In our judgment, none of the points urged by 
the learned counsel was of a substantial character and all of them concerned 
matters of mere form and no, valid reasons have been shown for disturbing the 
‘decision of the High Court. 


The question of the validity of an order of removal of a person employed 
in a civil capacity under the Union or a State falls to be determined on the pro- 
visions of Article 311 of the Constitution of India. This Article is in these 
terms: 


“ (1) No person who is a member of a civil service of the Union or an all-India service or a 
Civil service of a State or holds a civil post under the Union or a State shall be dismissed or removed 
by an authority subordinate to that by which he was appointed. 


(2) No such person as aforesaid shall be dismissed or removed or reduced in rank until he 
has been given a reasonable opportunity of showing cause against the action proposed to be taken 
in regard to him 46 nics sees wx 


It is not said that the petitioner was removed by an authority subordinate 
to that by which he was appointed. There was no occasion to raise this issue 
because the order of removal had been made by the /Rajpramukh and was ex- 
pressed according to the provisions of Article 166 of the Constitution. The re- 
(quirement therefore of sub-clause (1) of Article 311 was™fully satisfied. 


As regards the question whether the petitioner was given reasonable op- 
portunity of showing cause against the action proposed to be taken in regard to 
him, the legal position in that respect and the nature of opportunity to be grant- 
ed was stated by the Privy Council in the case of High Commissioner for India 
v. I. M. LalP and it was held that when a stage is reached when definite con- 
clusions have been come to as to the charges, and the actual punishment to fol- 
low is provisionally determined on, that the statute gives the civil servant aif 
‘opportunity for which sub-section (3) of section 240 of the Government of India 
Act, 1935 (which corresponds to Article 311) makes provision, and that at`that 
stage a reasonable opportunity has to be afforded to the civil servant concerned. 
{It was also held that there was no anomaly fn the View that the statute con- 
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templates a reasonable opportunity at more than one stage. In our opiniom, 
in the present case the petitioner had reasonable opportunity at both stages to 
enter upon his defence. He fully availed himself of the first opportunity and 
though a reasonable opportunity was also given to him at the second stage, ‘he 
failed to avail himself of it and it is not open te him now to say that thd re- 
quirements of clause (2) of Article 311 have not been satisfied. It was. not de- 
nied that the petitioner was given by the Enquiry Commissioner all facilities for 
entering on his defence. Before filing his written statement before the Enquiry 
Commissioner the petitioner and his counsel were afforded facility to inspect the 
various files.concerning the charges which he had to meet. After inspecting those 
files he filed a full written statement explaining those charges. He was defend- 
ed in the enquiry by a leading lawyer and was afforded fullest opportunity to 
examine and cross-examine the witnesses examined by the Commissioner. He 
was able to satisfy the Enquiry Commissioner that out of the charges levelled 
against him a number of them were not established; but he failed to satisfy the 
Commissioner as regards the rest and the Enquiry Commissioner held them 
proved. After the enquiry was concluded the petitioner was furnished with a 
copy of the report of the Commissioner and was asked to show cause against the 
action proposed to be taken against him. He applied for two months’ time to 
show catise. This was granted. He made a further application for further 
time. This was also partially granted. He again asked for further time which 
was refused. It is difficult to say that the time allowed to him was not reason- 
able in view of the fact that he had taken part in the enquiry before the Com- 
missioner and all the evidence had been taken in his presence and he had full 
opportunity to defend himself. All the material on which the Commissioner had 
reported against him on the charges found proved, was given in the report of the 
Commissioner and that was supplied to him with a show cause notice. The time 
allowed, in our opinion, was more than sufficient for him to enter on his defence 
and having failed to do so, he cannot be heard to say that he was not given a 
reasonable opportunity of showing cause against the action proposed to be taken 
in regard to him. 

Mr. Thomas argued that the show cause notice was not in accordance with 
the provisions of Article 166 of the Constitution inasmuch as it was not ex- 
pressed to have been made in the name of the Rajpramukh. As above men- 
tioned, this notice was issued on behalf of the Government and was signed by 
the Chief Secretary of the United State of Travancore-Cochin who had under the 
rules of business framed by the Rajpramukh the charge of the portfolio of “‘ser- 
vice and appointments” at the Secretariat level in this State. This was in our 
opinion substantial compliance with the directory provisions of Article 166 of 
the Constitution. It was held by this Court in Dattatreya Moreshwar Pangarkar 
v. The State of Bombay* that clauses (1) and (2) of Article 166 are directory 
only and non-compliance with them does not result in the order being invalid, and 
that in order to determine whether there is compliance with these provisions all 
that 1s necessary to be seen is whether there has been substantial compliance 
with those requirements. In the present case there can be no manner of doubt 
that the notice signed by the Chief Secretary of State and expressed to be 
on behalf of the Government and giving opportunity to the petitioner to show 
cause against the action, proposed to be taken against him was in substantiat 
compliance with the provigions of the article. The petitioner accepted this notice 
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and in pursuance of it applied for further time to put in his defence. He was 
twice granted this time. In these circumstances, the contention of Mr. Thomas. 
that as the notice was not expressed as required under Article 166 it was invalid 
and therefore the requirements of Article 311 were not satisfied in this case 
must be held to be devoid of force. We are satisfied that all the requirements 
of Article 311 have been fully complied with in this case. It may also be men- 
tioned that the High Court held that H. H. the Rajpramukh had intimation of 
the decision of the Council of Ministers and the action proposed to be taken 
against the petitioner and that in fact His Highness approved of the proposed 
action. 


Mr. Thomas further contended that the enquiry at the first stage also 
was invalid and irregular. He argued that the order appointing the Enquiry 
Commissioner was not expressed in proper form and that the Commissioner did 
not conduct the enquiry in accordance with the provisions of the Act. The 
notification ordering an enquiry set out above was issued after the Council of 
Ministers had passed a resolution to that effect. It must be presumed that in 
the normal course of business that resolution was communicated to the Raj- 
pramukh. The order thus substantially complies with the requirements of law 
and in any case the effect of its not being expressed as directed by Article 166 
does not vitiate the notification. The appellant, as already stated, took part im 
the enquiry, defended himself and fought every inch of the ground. That being 
so, it is not possible to hold that he was not given reasonable opportunity at the 
first stage to defend himself. It was contended that under the Travancore 
Public Servants (Inquiries) Act, 1122, it was only the Maharaja who could make 
an order under the provisions of that Act, and that the Ministers could not take 
any action. Emphasis was laid on the expression “Our Government’ in the 
different provisions of the Act. We are unable to see any force in this conten- 
tion. The expression “Our Government” means the Maharaja’s Government, in 
other words, the Government of the State of Travancore. After the integratiom 
of the two States of Travancore and Cochin and the formation of the United 
State of Travancore-Cochin the expression “Our Government” has to be con- 
strued according to the new set-up of Government and when the Council of 
Ministers had come into being, it is obvious that the expression “Our Govern- 
ment’ as adapted to fit in with the new Constitution means “The Council of 
Ministers”. It is an elementary principle of democratic Government prevailing 
in England and adopted in our Constitution that the Rajpramukh or the Gov- 
ernor as head of the State is in such matters merely a constitutional head and 
he is bound to accept the advice of his Ministers. In this situation it cannot be 
held that the order of the Government appointing the Enquiry Commissioner 
was ultra vires and without jurisdiction. 


Another point taken by Mr. Thomas was that without the sanction of the 
Rajpramukh the proceedings could not be started against the petitioner and 
reliance for this contention was placed on Article 20 of the Covenant of the. 
United State of Travancore and Cochin. This article is in these terms: 

“ Except with the previous sanction of the Rajpramukh, no proceedings, civil or criminal, shall 
be instituted against any person in respect of any act done or purporting to be done in the execution of 
his duty as a servant of cither Covenanting State before the appointed day.” 

The High Court negatived this contention with the following observations: 

“Article 20 refers to the institution of civil and criminal proceedings, too well-known expressions. 
which are terms of art and clearly relate to civil and criminal procegdings before civil and crimina. 
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Courts. The said two kinds of proceedings do not exhaust the totality of matters which can be‘ 
called proceedings. It is only in respect of civil and criminal proceedings that the sanction of the 

Rajpramukh 1s required under Article 20 of the Covenant. It is not contended on behalf of the 
petitioner that the proceedings before the Commissioner are criminal proceedings. The only c8n- 
tention is that they partake of the nature of criminal proceedings. In our judgment, Article Ño of 
the Covenant does not apply to proceedings which are not criminal but merely partake of that charac- 
ter. +3 

In these observations we fully concur. In our view departmental proceedings 

do not come within the ambit of the Article. 


Lastly it was urged that there was non-compliance with the provisions of 
Article 320, clause 3 (c) of the Constitution which provides that on all discipli- 
nary matters affecting a person serving under the Government of India or the 
Government of a State in a civil capacity, including memorials or petitions re- 
lating to such matters, the Union Public Service Commission or the State Public 
Service Commission, as the case may be, shall be consulted. In this case the 
Public Service Commission was in ‘fact consulted in the matter of the action 
proposed against the petitioner by removing him. The Public Service Commis- 
sion agreed to the proposed action. This consultation and the agreement was 
‘before the petitioner was asked to show cattse why he should not be removed 
from service. The complaint of the petitioner is that the consultation with the 
‘Public Service Commission should have been after he was asked to show cause 
‘but the petitioner did not show cause and that being so, no question arose of 
-consulting the Public Service Commission over again. It was contended that the 
‘Public Service Commission should have been consulted on the review petition. 
To accede to this argument will mean that the State will have to consult the 
Public Service Commission as many times as he may choose to file review 
petitions. In our opinion the consultation envisaged by Article 320 does not 
extend so far. In this case the report of the Commissioner was placed before 
the Public Service Commission and the latter approved of the action proposed 
to be taken. The appellant was given another opportunity to show cause but 
he did not avail himself of that opportunity or submit any explanation or show 
any cause on which the Public Service Commission could be consulted. The 
order of dismissal having been made there was in the circumstances no further 
necessity to consult the Public Service Commission. In our opinion therefore 
there is no force in this contention as well. 


After ‘having examined all the arguments of Mr. Thomas, we are of the 
opinion that all the rules of natural justice were fully observed during the enquiry 
in this case, and the petitioner had the fullest opportunity to put in his defence 
both before the Enquiry Commissioner and against the action proposed to be 
taken against him. It was by reason of his own default that he failed to avail 
himself of the second opportunity. He put in a belated review but such a review 
is not provided for under the rules and in our opinion, it was not necessary to 
consult the Public Service Commission at that stage. Such petitions are not 

e Within the contemplation of the Constitution. 


For the reasons given above this appeal fails and is dismissed. In the cir- 
‘cumstances of the case we make no order as to costs. 


G.R./K.S. . a Appeal dismissed. 
è 
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0 Present :—S. R. Das, N. H. BHAGWATI AND SYED JAFER Imam, JJ.. 


Nanak Chand ~ n. Appellaoni* | 
v. 


The State of Punjab Respondent. 


l 
Penal Code (XLV of 1860); sections 149 and 302—Charge under—Acquittal of offence of noting—Convic- 
tion for offence under section 302 without a specific charge of such offence—Legality—Griminal Procedure Code 
(V of 1898), section 233—Scope. y i 
A person charged with an offence read with section 149 of the Penal Code cannot be convicted 
of the substantive offence without a specific charge being framed as required by section 233 of the 
Code of Criminal Procedure. l g 


Theethumrlai Goundar and others v. King Emperor (1924) 47 ML. J. 221 : LL.R. 47 Mad. 
746 (F.B.), held incorrect. = 


It cannot be said that the accused was not prejudiced by the non-framing of a charge under 
section 302, Indian Penal Code, in the instant case and the conviction and sentence must be set aside. 


Appeal by Special Leave granted by the Supreme Court by its Order,- dated 
the 3rd September, 1954, from the Judgment and Order, dated the-15th June, 
1954, of the High Court of Judicature for the State of Punjab at Simla in Cri- 
minal Appeal No. 287 of 1954 arising out of the Judgment and Order, dated 
the 14th April, 1954, of the Court of Additional Sessions Judge in Session Case 
No. 4 of 1954. | a 


rai 


J. G. Sethi, Senior Advocate, (Naunit Lal, Advocate, with him), for 
Appellant. 


Gopal Singh and P. G. Gokhale, Advocates, for Respondent. zo 


The Judgment of the Court was delivered by 


Imam, J—This' appeal by Nanak Chand comes by special leave against 
the judgment of the Punjab (I) High Court. The appellant was convicted by 
the High Court under section 302 of the Indian Penal Code and the sentence 
of ‘death passed on him bythe Additional Sessions Judge of Jullundur was con- 
firmed. i i i 


On the facts alleged by the Prosecution there can be no doubt that Sadhu 
Ram was killed on the 5th of November, 1953, at about 6-45 r.m. at the shop of 
Vas Dev P. W. 2. It is alleged that the appellant along with others assaulted 
Sadhu Ram. The appellant was armed with a takwa.. Numerous injuries were 
found on the person of Sadhu Ram. According to the doctor, who held the 
post-mortem examination, injuries 1, 3 and 4 were due to a heavy sharp-edged 
weapon and could be caused by a takwa. It was denied.by the Prosecution that 
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the deceased was assaulted by any other person with a takwa. According to 
the medical evidence, injuries, 1, 3 and 4 individually, as well as collectively, were 
enough to cause death in the ordinary course of nature. 


e 
In the Court of Sessions the appellant along with others was charfed 
under section 148 and section 302, read with section 149 of the Indian Penal 
Code. The Additional Sessions Judge, however, held that the charge of riot- 
ing was not proved. He accordingly found: the appellant and three others guilty 
under section 302, read with section 34 of the Indian Penal Code. He acquitted 
the other three accused, There was an appeal by the three convicted persons to 
the High Court and the High Court convicted the appellant alone under section 
302 of the Indian Penal Code, confirming the sentence of death but altered the 
conviction of the other accused from section 302|34 to section 323, Indian Penal 
Code. It held that the provisions of section 34 of the Indian Penal Code did 
not apply. 
On behalf of the appellant questions of law and questions of fact were 
urged. It will be unnecessary to deal with the questions of fact if the argument 
on points of law is accepted. 


The principal question of law to be considered is as to whether the appel- 
lant could legally be convicted for murder and sentenced under section 302, 
Indian Penal Code, when he was not charged with that offence. It was urged 
` that as the appellant had been acquitted of the charge of rioting and the offence 
under section 302/149 of the Indian Penal Code, he could not be convicted for 
the substantive offence of murder under section 302, Indian Penal Code, without 
a charge having been framed against him under that section. Reliance has been 
placed on the provisions of the Code of Criminal Procedure relating to the fram- 
ing of charges, the observations of the Privy Council in “Barendra Kumar 
Ghosh v. Emperor”? and certain decisions of the Calcutta High Court to which 
„reference will be made later on. It was urged that for every distinct offence 
of which a person is accused, there shall be a separate charge and every such 
charge shall be tried separately except in cases mentioned under sections 234, 
235, 236, 237 and 239 of the Code of Criminal Procedure. Section 149 of the 
Indian Penal Code creates a specific offence and it is a separate offence from the 
offence of murder punishable under section 302 of the Indian Penal Code. The 
provisions of sections 236, 237 and 238 of the Code of Criminal Procedure did 
not apply to the facts and circumstances of the present case. On behalf of 
the Prosecution, however, it was urged that section 149 did not create any 
offence at all and therefore no separate charge was obligatory under section 233, 
Criminal Procedure Code and that in any event the provisions of sections 236 
and 237 of the Code of Criminal Procedure did apply and the appellant could 
have been convicted and seritenced under section 302 of the Indian Penal Code, 
although no charge for the substantive offence of murder had been framed against 
him. 


e It is necessary, therefore, to examine the provisions of section 149 of the 
Indian Penal Code and consider as to whether this section creates a specific 
offence. Section 149 of the Indian Penal Code is to be found in Chapter VIII 
of that Code which deals with offences against the public tranquillity. Section 
149, Indian Penal Code, ca a 
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‘Tf an offence is committed by any member of an unlawful assembly in prosecution of the com- 
mon object of that assembly, or such as the members of that assembly knew to be likely to be commit- 
ted in prosecution of that object, every person who, at the time of the committing of that offence, is a 
me@nober of the same assembly, is guilty of that offence.” 


This section postulates that an offence is committed by a member of an unlaw- 
ful assembly in prosecution of fhe common object of that assembly or such as 
a member of the assembly knew to be likely to be committed in prosecution of 
that object and declares that in such circumstances every person, who was a 
member of the same assembly .at the time of the commission of the offence, was 
guilty of that offence. Under this section a person, who is a member of an un- 
lawful assembly is made guilty of the offence committed by another member of 
the same assembly, in the circumstances mentioned in the section, although he 
had no intention to commit that offence and had done no overt act except his 
presence in the assembly and sharing the common object of that assembly. 
Without the provisions of this section a member of an unlawful assembly could 
not have been made liable for the offence committed not by him but by another — 
member of that assembly. Therefore when the accused are acquitted of riot 
and the charge for being members of an unlawful assembly fails, there can be no 
conviction of any one of them for an offence which he had not himself commit- 
ted. Similarly under section 150 of the Indian Penal Code, a specific offence is 
created. Under this section a person need not be a member of an unlawful 
assembly and yet he would be guilty of being a member of an unlawful assem- 
bly and guilty of an offence which may be committed by a member of the un- 
lawful assembly in the circumstances mentioned in the section. Sections 149 
and 150 of the Indian Penal Code are not the only sections in that Code which 
create a specific offence. Section 471 of the Indian Penal Code makes it an 
offence to fraudulently or dishonestly use as genuine any document which a 
person knows or has reason to believe to be a forged document and it provides 
that such a person shall be punished in the same manner as if he had forged such 
document. Abetment is an offence under the Indian Penal Code and is a sepa- 
rate crime to the principal offence. The sentence to be inflicted may be the 
same as for the principal offence. In Chapter XI of the Indian Penal Code 
offences of false evidence and against public justice are mentioned. Section 193 
prescribes the punishment for giving false evidence in any stage of a judicial 
proceeding or fabricating false evidence for the purpose of being used in any 
stage of a judicial proceeding. Section 195 creates an offence and the person 
convicted of this offence is liable in certain circumstances to be punished in the 
same manner as a person convicted of the principal offence. Sections 196 and 
197 to 200, Indian Penal Code also create offences and a person convicted under 
any one of them would be liable to be punished in the same manner as if he had 
given false evidence. 


It was, however, urged on behalf of the Prosecution that section 149 merely 
provides for constructive guilt similar to section 34 of the Indian Penal Code. 
Section 34 reads:— . 


“When a criminal act is done by several persons, in furtherance of the common intention of all, 
each of such persons is liable for that act in the same manner as if it were done by him alone”. ~ ` 


‘This section is merely explanatory. Several petsons nfust be actuated by a com- 
mon intention and when in furtherance of that common intention a criminal act 
is done by them, each of them is liable for that act as if the act had been done 
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by him alone. This section does not create any specific offence. As was pointed 
out by Lord Sumner in Barendra Kumar Ghosh v. Emperor:+ è 

“ ‘a criminal act’ means that unity of criminal behaviour which results in something, for which 
" an individual would be punishable, if it were all done by himself alone, that is, in a criminal offenc®’. 
There is a clear distinction between the provisions of sections 34 and 149 of She 
Indian Penal Code and the two sections are not to be confused. The principal 
element in section 34 of the Indian Penal Code is the common intention te commit 
a crime. In furtherance of the common intention several acts may be done by 
several persons resulting in the commission of that crime. In such a situation 
section 34 provides that each one of them would be liable for that crime in the 
same manner as if all the acts resulting in that crime had been done by him alone. 
There is no question of common intention in section 149 of the Indian Penal 
Code. An offence may be committed by a member of an unlawful assembly and 
the other members will be liable for that offence although there was no commor 
intention between that person and other members of the unlawful assembly to 
commit that offence provided the conditions laid down in the section are fulfilled. 
Thus if the offence committed by that person is in prosecution of the commor 
object of the unlawful assembly or such as the members of that assembly knew 
to be likely to be committed in prosecution of the common object, every member 
of the unlawful assembly would be guilty of that offence, although there may 
have been no common intention and no participation by the other members in the 
actual commission of that offence. In Barendra Kumar Ghosh v. Emperors, 
Lord Sumner dealt with the argument that if section 34 of the Indian Penal Code 
bore the meaning adopted by the Calcutta High Court, then sections 114 and 
149 of that Code would be otiose. In the opinion of Lord Sumner, however, 
section 149 is certainly not otiose, for in any case it created a specific offence. 
It postulated an assembly of five or more persons having a common object, as 
named in section 141 of the Indian Penal Code and then the commission of arr 
offence by one member of it in prosecution of that object and he referred to 
Queen v. Sabid Ali and others? He pointed out that there was a difference 
between object and intention, for although the object may be common, the inten- 
tions of the several members of the unlawful assembly may differ and indeed 
may be similar only in respect that they are all unlawful, while the element of 
participation in action, which is the leading feature of section 34, was replaced in 
section 149 by membership of the assembly at the time of the committing of the 
offence. It was argued, however, that these observations of Lord Sumner were 
obiter dicta. Assuming though not conceding that that may be so, the observa- 
tions of a Judge of such eminence must carry weight particularly if the observa- 
tions are in keeping with the provisions of the Indian Penal Code. It is, how- 
ever, to be remembered that the observations of Lord Sumner did directly arise 
on the argument made before the Privy Council, the Privy Council reviewing as a 
whole the provisions of sections 34, 114 and 149 of the Indian Penal Code, 

On behalf of the appellant certain decisions of the Calcutta High Court werc 
relied upon in support of the submission made, viz., Panchu Das v. Emperor,® 
&eazudds and others v. King-Emperor* and Emperor v. Madan Mandal and 
others.” These decisions support the contention that it will be illegal to convict 
an accused of the substantive offence under a section without a charge being 
framed if he was acquitted of the offence under that section read with sectiom 
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149 of the Indian Penal Code. On the other hand, the prosecution relied upon 
a detision of the Full Bench of the Madras High Court in Theethumala: Gounder 
and others v. King-Emperor’ and the case Queen-Empress v. Bisheshar and 
| others? The decision of the Madras High Court was given in April, 1924, and 

ce was placed upon the decision of the Allahabad High Court. The deci- 
ore of the Privy Council in Barendra Kumar Ghosh’s case? was in October, 
1924. The Madras High Court, therefore, did not have before it the decision 
of the Privy Council. It is impossible to say what view might have been ex- 
pressed by that Court if the Privy Council’s judgment in the aforesajd case had 
been available to the Court. The view of the Calcutta High Court had been 
noticed and it appears that a decision of the Madras High Court in Taikkottathi 
Kunheen* was to the effect that section 149, Indian Penal Code, 
is a distinct offence from section 325 of the Indian Penal Code. 
Because of this it was thought advisable to refer the matter to a 
Full Bench. Two questions were referred to the Full Bench: (1) 
When a charge omits section 149, Indian Penal Code, and the con- 
viction is based on the provisions of that section, is that conviction necessarily 
bad, or does it depend on whether the accused has or has not been materially pre- 
judiced by the omission? (2) When a charge has been framed under sections. 
326 and 149, Indian Penal Code, is a conviction under section 326, Indian Penal 
Code, necessarily bad, or does this also depend on whether the accused has or 
has not been materially prejudiced by the form of the charge? The Full Bench 
agreed with the view expressed by Sir John Edge in the Allahabad case that 
section 149 created no offence, but was, like section 34, merely declaratory of a 
‘principle of the common law, and its object was to make it clear that an accused 
who comes within that section cannot put forward as a defence that it was not 
his hand which inflicted the grievous hurt. It was observed by Spencer, J., that 
a person could not be tried and sentenced under section 149 alone, as no punish- 
ment is provided by the section. Therefore the omission of section 149 from a 
charge does not create an illegality by reason of section 233 of the Criminal Pro- 
cedure Code which provides that for every distinct offence of which any person 
is accused there shall be a separate charge. They did not agree with the general 
statement in Reazudds’s case® that it is settled law that when a person is charged 
by implication under section 149, he cannot be convicted of the substantive 
offence. 


A charge for a substantive offence under section 302, or section 325, Indian 
Penal Code, etc., is for a distinct and separate offence from that under section 
302, read with section 149 or section 325, read with section 149, 
etc, and to that extent the Madras view is incorrect. It was urged 
by reference to section 40, Indian Penal Code,. that section 149 cannot 
be regarded as creating an ‘offence’ because it does not -itself 
provide for a punishment. Section 149 creates an offence but the punishment 
must depend on the offence of which the offender is by that section made guilty. 
Therefore the appropriate punishment section must be read with it. It was, 
neither desirable nor possible to prescribe one uniform punishment for all cases 
which may fall within it. The finding that all the members of an unlawful 
assembly are guilty of the offence committed by one of them in the prosecution 
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of the common object at once subjects all the members to the punishment’ pres- 
cribed for that offence and the relative sentence. Reliance was also placed ûpon 
the decision of the Patna High Court- in Ramasray Ahir v. King-Emperor' as 
well as the decision of the Allahabad High Court in Sheo Ram and others v. Em- 
peror.* In the former case the decision of the Privy Council in Barendra Kutnar 
Ghosh’s case? was not considered and the decision followed the Full Bench of the 
Madras High Court and the opinion of Sir John Edge. In the latter case the 
Allahabad High Court definitely declined to answer the question as to whether 
the accused, charged with an offence read with section 149, Indian Penal Code, 
or with an ‘offence read with section 34, Indian Penal Code, could be convicted 
of the substantive offence only. 


After an examination of the cases referred to on behalf of the appellant 
and the Prosecution we are of the opinion that the view taken by the Calcutta 
High Court is the correct view namely, that a person charged with an offence 
read with section 149 cannot be convicted of the substantive offence without a 
specific charge being framed as required by section 233 of the Code of Criminal 
Procedure. 


It was urged that in view of the decision of this Ceurt in Karna Singh and 
another v. State of Punjab‘ a conviction under section 302, read with section 
149, could be converted into a conviction under section 302/34 which the trial 
Court did. There could be no valid objection, therefore, to converting a convic- 
tion under section 302/34 into one under section 302 which the High Court did. 
This argument is unacceptable. The High Court clearly found that section 34 
was not applicable to the facts of the case and acquitted the other accused under - 
section 302|34, that is to say the other accused were wrongly convicted by the 
trial Court in that way but the appellant should have been convicted under sec- 
tion 302. The High Court could not do what the trial Court itself could not do, 
namely, convict under section 302, as no separate charge had been framed under 
that section. . 


It was urged by the Prosecution that under the provisions of section 236 
and section 237 of the Code of Criminal Procedure a person could be convicted 
of an offence which he is shown to have committed although he was not charged 
with it. Section 237 of the Code of Criminal Procedure is entirely dependent 
on the provisions of section 236 of that Code. The provisions of section 236 can 
apply only in cases where there is no doubt about the facts which can, be proved 
but a doubt arises as to which of several offences have been committed on the 
proved facts in which case any number of charges can be framed and tried or 
alternative charges can be framed. In these circumstances if there had been an 
omission to frame a charge, then under section 237, a conviction could be arrived 
at on the evidence although no charge had been framed. In the present case 
there 1s no doubt about the facts and if the allegations against the appellant that 
he had caused the injuries to the deceased with takwa was established by evidence, 
then there could be no doubt that the offence of murder had been committed. 
ahere was no room for the application of section 236 of the Criminal Procedure 
Code. 


It had been argued on behalf of the Prosecution that no finding or sentence 
pronounced shall be deemed invalid merely on the ground that no charge was 
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framed. ‘Reliance was placed on the provisions of section 535 of the Code of 
Criminal Procedure. Reference was also made to the provisions of section 537 
of that Code. Section 535 does permit a Court of appeal or revision to set aside 
the pons or sentence if in its opinion the non-framing of a charge has resulted 
in a failure of justice. Section 537 also permits a Court of appeal or revision to 
set aside a finding or sentence if any error, omission or irregularity in the charge 
has, in fact, occasioned a failure of justice. The Explanation ta the section no 
doubt directs that the Court shall have regard to the fact that the objection 
could and should have been raised at an earlier stage in the proceedings. In the 
present case, however, there is no question of any error, omission or irregularity 
in the charge because no charge under section 302, Indian Penal 
Code, was in fact framed. Section 232 of the Code of Criminal 
Procedure permits an ‘appellate Court or a Court of revision, if 
satisfied that any person convicted of an offence was misled in his 
defence in the absence of a charge or by an error in the charge, to 
direct a new trial to be had upon a charge framed in whatever manner it thinks 
fit. Is the present case we are of the opinion that there was an illegality and ` 
not an irregularity curable by the provisions of sections 535 and 537 of the Code 
of Criminal Procedure. Assuming, however, for a moment that there was 
merely an irregularity which was curable, we are satisfied that, in the circum- -` 
stances of the present case, the irregularity is not curable because the appellant 
was misled in his defence by the absence of a charge under section 302 of the 
Indian Penal Code. 

By framing a charge under section 302, read with section 149, 
Indian Penal Code, against the appellant, the Court indicated that it 
was not charging the appellant with the offence of murder and to 
convict bim for murder and sentence him under section 302, Indian 
Penal Code, was to convict him of an offence with which he had 
not been charged. In defending himself the appellant was not called upon to 
meet stich a charge and in his defence he may well have considered it unneces- 
sary to concentrate on that part of the prosecution case. Attention has been 
drawn to the medical evidence. With reference to injury No. 1 the doctor stated 
that the wounds were not very clean-cut. It is further pointed out that the 
other incised injuries on the head were bone-deep. The bone, however, had 
not been cut. Injuries on the head although inflicted by a blunt weapon may 
sometimes assume the characteristics of an incised wound. Reference was made 
to Glaister on ‘Medical Jurisprudence’, 9th Ed., at page 241, where it is stated that 
under certain circumstances, and in certain situations on the body, wounds pro- 
duced by a blunt instrument may simulate the appearance of an incised wound. 
These wounds are usually found over the bone which is thinly covered with 
tissue, in the regions of the head, forehead, eyebrow, cheek, and lower jaw, among 
others. It is also pointed that Vas Dev P.W. 2 had admitted that Mitu took 
away the takwa from the appellant after Sadhu Ram had been dragged out of 
the shop but no takwa blow was given outside the shop. Parkash Chand P.W. 4, 
another eye-witness, also admitted that Mitu had taken the takwa from the appel- 
lant when they had come out of the shop. It was urged that if a specific charge 
for murder had been framed against the appellant, he would have questioned 
the doctor more closely about the incised injurieg on the head of the deceased, 
as well as the prosecution witnesses. It is difficult to Wold in the circumstances 
of the present case that the appellant was not prejudiced by the non-framing 
of a charge under section 302, Indian Penal Code. x 
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. Having regard to.the view expressed on the question of law, it is unneces- 
sary to refer to the arguments on the facts. . i 


The appeal is accordingly allowed. and the conviction and the sentence, of 
the appellant is set aside and the case of the appellant.is remanded to the C urt 
of Sessions at Jullundur for retrial after framing a charge under section 302 of 
the Indian Penal Code and in accordance with law. 


G.R./K.S. ` ERSERARSON Appeal allowed. 
SUPREME COURT OF INDIA. 


, (Civil Appelļate Jurisdiction.) 
PrResENT:—S. R. Das, N. H. BHAGWATI anp SYED Jarer Imam, JJ. 
Civil Appeal No. 2 of 1955. 


The Automobile Products of India, Ltd. .. Appellant* 
u. 

Rukmaji Bala and others .. Respondents. 

The Union of Indias" .. Intervener. 

Civil Appeal No. 4 of 1955. | 

.Rukmaji Bala and others A ppellants* 
v. 

The Automobile Products of India, Ltd. Respondent 


Industrial Disputes (Appellate Tribunal) Act (XLVIII of 1950), section ar ribunal Y can 
impose conditions while according permission to retrench certain workmen. 

Under section 22 of the Industrial Disputes (Appellate Tribunal) Act, 1950, the Tribunal hag- 
no jurisdiction to impose conditions when granting. the permission asked for by the employer Com- 
pany to retrench certain workmen concerned in an appeal pending before the Tribunal. 


- On Appeal by Special Leave from the order, dated the 18th day of November,. 
1954 of the Labour Appellate Tribunal of India, Bombay, in Application (Misc. ) 
Bombay No. 773 of 1954. 

H. M. Seerva, J. B. Dadachanji and Rajinder Narain, Advocates for 
Appellant in C.A. No. 2 of 1955 and Respondent in C.A. No. 4 of 1955. 

D. H. Buch and I. N. Shroff, Advocates for Respondents in C.A. No. Z 
of 1955 and Appellants in C.A. No. 4 of 1955. 

M. C. Setalvad, Attorney-General of India (G. N. Joshi and P. G. Gokhale,. 
Advocates, with him) for Intervener (Union of India). 

The Judgment of the Court was delivered by 

Das, J.—This is an appeal by special leave from the order of the Labour 
Appellate Tribunal, Bombay Bench, dated the 18th November, 1954, which was. 
made on an application made by the appellant company on the 6th September,,. 
1954, under section 22 of the Industrial Disputes (Appellate Tribunal) Act, 1950 
(Act XLVIII of 1950) which is hereinafter referred to as the 1950 Act. 

e The appellant company carries on business as assemblers of motor vehicles. 
from “completely knocked down” assemblies imported into India. There was 
some appeal pending before the Labour Appellate Tribunal arising out of disputes. 
between the appellant company and its workmen. It is alleged that the name of 
the appellant company had been» removed by the Government of India from the 
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list of approved manufacturers maintained by them and that, in the result, it had 
been unable to secure further import licenses for the import of completely knocked 
dogn assemblies of motor vehicles and that consequently on and from the ist 
Novgmber, 1953, the company had to lay off a number of its workmen, for it had 
to operate the various departments of its factory at greatly reduced strength. As 
the appellant company saw no prospect of any increase in the scope of its present 
operation which would provide employment for the workmen who had been laid 
off, it had become necessary to retrench the workmen named in Annexure A to 
the application. As those workmen were concerned with the appeal pending 
before the Labour Appellate Tribunal the company applied to the Appellate Tri- 
bunal under section 22’ of the 1950 Act for permission to retrench them. 


The respondents through their Union, the Automobile Manufacturers’ 
Employees’ Association, Bombay, filed a written statement on the 1st November, 
1954, making diverse allegations against the company and contending that the com- 
pany had itself to blame for having brought about the lay off. It was contended 
that there was no immediate cause for making the application, that the company 
was motivated by ulterior motives to deprive the workmen of their dues which 
even according to the company would become due and payable to the workmen on 
the expiry of the one year of the said lay off period. It was further alleged that 
in or about April, 1954, the company recalled some of the workmen out of those 
who had been laid off since November, 1953, violating all principles on which a 
recall should have been made and that by such arbitrary and unscientific recall 
the company had imposed disproportioriate work loads on the recalled workmen, 
thereby altering their conditions of service to their prejudice. The respondents 
maintained that the application was not maintainable in law, was mala fide and 
should be dismissed. Inthe penultimate paragraph of the written statement it 
was submitted that in the event of the Labour Appellate Tribunal granting the 
permission in whole or in part such permission should be granted subject to the 
following conditions :— 


(1) Payment of full wages with dearness allowance for the entire period 
of lay off; 

(2) Payment of one month’s notice pay and retrenchment compensation at 
the rate of one month’s wages including dearness allowance for every completed 
year of service and part thereof in addition to the gratuity as per the scheme in 
force in the company; 

(3) Alternatively to (2) above and in case the Labour Appellate Tribunal 
took the view that the lay off was governed by section 25-C of the Industrial Dis- 
putes Act, 1947, payment of compensation at 50 per cent. of their wages plus 
dearness allowance for the entire period of lay off to the date of discharge in addi- 
tion to the notice pay and gratuity as claimed in (2) above; and 

(4) Payment of leave wages as per existing rules, taking the entire ae 
of lay off as service. 

A number of documents were filed in support of the respective contentions. 


The Labour Appellate Tribunal at the very outset of its judgment under 
appeal states its finding on the merits of the action proposed to be taken by the 
company as follows :— $ 

“There can be little doubt that the retrenchment has been gccasioned by the failure of the 


concern to secure sufficient work owing to.absence of licenses from Government and, therefore, re~ 
trenchment must be regarded as inevitable and the application before us bona fide. ` Permission to 
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retrench cannot be refused but for the reasons that we shall state hereafter we make that permission 
conditional upon the fulfilment of certain terms by the concern ”’. ° 

The company contended before the Labour Appellate Tribunal that its func- 
tion, while dealing with an application under section 22 of the 1950 Act, was only 
to give or withhold permission. This contention was rejected by the Appellate 
Tribunal with the following observation :— 

“ That view is quite untenable as has been repeatedly held by this Tribunal. We are the autho- 
rity to whom an application has to be made for permission to retrench, and when such an applica- 
tion is made we must of necessity exercise our judgment and discretion and satisfy ourselves that 
when the company retrenches it does justice by its employees ”. 

The Labour Appellate Tribunal was clearly influenced by the consideration 
which, stated in its own words, was as follows :— 

“We do not think that we will be advancing the interest of the employees or of the concern by 
refusing retrenchment because the case of retrenchment has been established, and the sooner the work- 
men are allowed to leave and find for themselves other employment the better for them. But in order 
to assure ourselves that on retrenchment the employees receive what in justice they should have, we 
have decided to give permission to retrench subject to certain conditions which in our view are in- 
herent under the Act ,and which apart from the Act we consider to be just and equitable in the 
particular circumstances of this case”. 

In this view of the matter the Labour Appellate Tribunal definitely declined 


“ to leave over the question of compensation for lay off as a legacy of the present troubles 
the employees to be retrenched have enough to worry them without having to make claims and 
have them decided after contest before a Tribunal.” ` 


In the result, the Labour Appellate Tribunal gave the appellant company per- 
mission to retrench 


“subject to the terms and conditions of Act XLIII of 1953, provided that each workman is 
paid at the rate of half basic wages and dearness allowance for the whole period from the date 
of lay of up to the date of retrenchment (less sums already received as lay off compensation).” 
Liberty was given to the company to set off the lay off compensation pro tanto 


against the retrenchment relief given by the Act. 

Aggrieved by this decision the appellant company applied for and obtained 
from this Court special leave to appeal against this order. The respondents sub- 
sequently filed an application for special leave to appeal against this decision in 
so far as the Labour Appellate Tribunal had not allowed their full claim as sum- 
marised above and in so far as the names of 17 persons had been struck off on 
the allegation of the company that they were not workmen. This application 
of the respondents was also acceded to and the two appeals have been heard to- 
gether. The Union of India asked for leave to intervene as important questions of 
construction of the provisions of the Industrial Disputes Act, 1947 (hereinafter 
referred to as the 1947 Act) and the 1950 Act were involved. Such leave was. 
granted and we have heard learned counsel for the Union of India along with 
learned counsel for the parties. 

The question as to the propriety of permitting the names of 17 workmen to 
be struck off from the application has not been seriously pressed before us. 

Only two questions have been canvassed at some length before us, namely :— 

(1) Whether under section 22, of the 1950 Act the Tribunal has jurisdic- 
tion to impose conditions when granting the permission asked for; and 

(2) Whether the conditions imposed in this case are in conformity with 
law. . 3 

It is plain, however, fat in case the first question is answered in the negative, 
the second question will not call for any decision on the present occasion. 
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In order to correctly answer the questions it will be necessary to bear in 
mind the general scheme of the two Acts. The purpose of the 1947 Act is, inter 
altg, to make provision for the investigation and settlement of industrial disputes. 
In gder to achieve this avowed object different authorities have been constituted 
under this Act. Thus section 3 provides for the constitution of Works Committee 
whose duty is to promote measures for securing and preserving amity and good 
relations between the employers and workmen. The appropriate Government 
is authorised by section 4 to appoint conciliation officers charged with the duty of 
mediating in and promoting the settlement of industrial disputes and by section 5 to 
constitute a Board of Conciliation fer promoting the settlement of industrial dis- 
putes. Section 6 empowers the appropriate Government to constitute a Court of 
Inquiry for enquiring into any matter appearing to be connected with or relevant 
to an industrial dispute. Finally, section 7 provides for the constitution of Indus- 
trial Tribunals for the adjudication of industrial disputes in accordance with the 
provisions of the Act. Section 10 of this Act provides for reference of disputes to 
a Board, Court or Tribunal. It will be noticed that under this section it is the 
appropriate-Government which alone can make the reference and set the authority 
in motion. The procedure, powers and duties of conciliation officers, Boards, 
Courts and Tribunals are elaborately prescribed and defined in sections 11 to 15. 
It is to be noted that the conciliation officer, Board, and Court are required to make 
a report to the appropriate Government while the Tribunal is enjoined to submit 
its award to the appropriate Government. The report of a Board or Court and 
the award of a Tribunal are under section 17 to be published by the appropriate 
Government within a month from the date of their receipt. Section 17-A pro- 
vides that the award of a Tribunal shall become enforceable on the expiry of 30' 
days from the date of its publication and, subject to the provisions of sub-section: 
(1) shall come into operation from such date as may be specified therein and if 
no date is so specified from the date when the award becomes enforceable as afore- 
said. Section 19 prescribes the period of operation of settlements and awards. 
Chapter V deals with strikes and lock-outs. Sections 26 to 31 which are grouped’ 
together under the heading “Penalties” prescribe punishments. Section 31 (1), 
provides that any employer who contravenes the provisions of section 33 shall be’ 
punishable with imprisonment for a term which may extend to 6 months or with 
fine which may extend to Rs. 1,000 or with both. Section 33, a contravention of 
which is made punishable by section 31, as it stood before 1950, forbade an em- 
ployer, during the pendency of any conciliation proceedings or proceedings before 
a Tribunal, to alter, to the prejudice of the workmen concerned in the dispute, the 
conditions of service applicable to thém immediately before such proceedings, nor, 
save with the express permission of the conciliation officer, Board or Tribunal, as: 
the case may be, to discharge, dismiss or otherwise punish during the pendency 
of the proceedings any workman, except for misconduct not connected with the 
dispute. It may be noted that under this section the ban on the alteration of the 
conditions of service was absolute and that permission was necessary only in case 
of discharge or dismissal or punishment and even in such case no permission was, 
necessary when the workman was guilty of misconduct not concerned with the 
pending dispute. The only deterrent against a contravention by an employer of 
the provisions of section 33 was the prosecution of the employer under section 31. 
This was hardly any consolation for the workmen, for if an employer took the risk: 
of a prosecution and acted in contravention of section 3§ the workmen could only- 
raise an industrial dispute and ask the appropriate Government to refer the same: 
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to a Tribunal but if the Government declined to accede to their prayer the workmen 
were without any remedy. This was the — under the 1947 Act befére it 


was amended in 1950. i 


‘The 1950 Act was enacted for supine an Appellante Tribunal in relgtion 
to industrial disputes. Chapter II of the Act deals with the constitution, composi- 
tion and functions of the appellate tribunal. Section 7 formulates the jurisdiction 
of the appellaté tribunal. Section 9 confers on the appellate tribunal all the 
powers which are vested in a Civil Court-when hearing an appeal under the Code 
‘of Civil Procedure, 1908. Section 10 prescribes the period of limitation within 
which appeals are to'be brought before the appellate tribunal. Under section 15, 
the decision of the appellate tribunal’ becomes enforceable on the expiry of 30 days 
from the date of its':pronouncement, provided that where the appropriate Govern- 
ment is of opinion that it would be inexpedient, on public grounds, to give effect 
to the whole or any part of the decision the appropriate Government, may before 
the’ expiry of the said period of 30 days, by order in the Official Gazette either 
-reject the decision or modify it. Section 22 of this Act provides: 

“22. During the penod of thirty days allowed for the filing of an appeal under section 10 or 
during the pendency of any appeal under this Act, no employer shall— 


(a) alter, to the prejudice of the workmen concerned in such appeal, the conditions of service 
applicable to them immediately before the filing of such appeal, or 


(b) discharge or punish, whether by dismissal or otherwise, any workmen concerned in such 
‘appeal, 
‘save with the express permission in writing of the Appellate Tribunal.” 
‘Section 23, on which reliance is placed by learned counsel for the respondents and 
for the intervener, reads as follows :— 


“293. Where an employer contravenes the oe of section 22 during the pendency of pro- 
ceedings before the Appellate Tribunal, any employee aggrieved by such contravention, may ca 
complaint in writing, ın the Mai ets manner to such Appellate Tribunal and on receipt of such 
complaint, the Appellate Tribunal shall decide the comp de as if it were an appeal pending before 
it, in accordance with the provisions of this Act and shall pronounce its decision thereon and the 
provisions of this Act shall apply accordingly ”. 

Sectiori 29 of, this Act provides for penalty for contravention of the provisions 
of section 22, namely, imprisonment for a term which may extend to six months, 
-or with fine which: may extend to one thousand rupees, or with both. From what 
has been stated so far four things are to be noted, namely, (1) that the ordinary 
and primary jurisdiction of the appellate tribunal is appellate, (11) that section 22 
of this -Act confers on the appellate tribunal a special jurisdiction which is in the 
nature of original jurisdiction, (111) that section 23 also vests in the tribunal an 
additional jurisdiction to decide the complaint’as if it were an appeal pénding before 
it; and (iv) that section 23 confers on the workmen an additional remedy which 
they did not have under the 1947 Act. , 


To fill up the lacuna in the 1947 Act section 34 of the 1950 Act provided for 
‘certain amendments of the 1947 Act. Amongst other things, it substituted a new 
section for the old section 33 of the 1947 Act. The new section 33 runs as 

® follows :— . 


“gg, During the pendency of any conciliation proceedings or proceedings before a Tribunal 
in respect of any industrial dispute, no employer shall— 


(a) alter, to the prejudice of the workmen concerned in such dispute, the conditions of service 
-applicable to them immediatly beforesthe commencement of such proceedings; or 


‘(by discharge or punish@ whether by dismissal or otherwise, any workman concerned in such 
‘dispute, save with express permission in writing of the conciliation officer, Board or Tribunal, as 


the case may be” 
° 
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It will be noticed that this section has made several changes. Thus under this 
sectibn provision is made for obtaming permission as a condition precedent both 
fox altering the conditions of service and for discharging or punishing the work- 
men and no exception is made for a case of misconduct unconnected with the pend- 
ing Hispute. Besides this, the folowing new section was added to the 1947 Act 
as section 33-A: 

33-A. Where an empower contravenes the provisions of section 33 during the pendency of 

proceedings before a Trbunal, any employee aggrieved by such contravention, may make a com- 
plaint in writing, in the prescribed manner to such Tribunal and on receipt of such complaint 
that Tribunal s adjudicate upon the complaint as if it were a dispute referred to or pending 
before it, in accordance with the provisions of this Act and shall submit its award to the appro- 
priate Government and the provisions of this Act shall apply accordingly ”. 
It may be pointed out that the new sections 33 and 33-A thus inserted into the 
1947 Act confer distinct benefits on the workmen and give some additional juris- 
diction and power to the authorities mentioned therein. Section 33-A enjoins 
the Tribunal to decide the complaint “as if it were a dispute referred to or pending 
before it” and to submit its award to the appropriate Government and provides 
that the provisions of the Act shall apply to the award. It is quite clear that the 
provisions of these two new sections 33 and 33-A of the 1947 Act correspond to 
and are in pari materia with the provisions of sections 22 and 23 of the 1950 Act 
and are more or less in similar terms. The question for our consideration is: 
What -are the meaning, scope and ‘effect of these sections. 

A cursory perusal of section 33-A of the 1947 Act as well as section 23 of the 
1950 Act will at once show that it is the contravention by the employer of the pro- 
visions of section 33 in the first case and of section 22 in the second case that gives 
rise to a cause of action in favour of the workmen to approach and move the res- 
pective authority named in the section and this contravention is the condition pre- 
cedent to the exercise by the authority concerned of the additional jurisdiction and 
powers conferred on it by the sections. The authority referred to in the sections | 
is, as we have seen, a Court of limited jurisdiction and must accordingly be strictly 
confined to the exercise of the functions ‘and powers actually conferred on it by 
the Act which constituted it. What, then, are the scope and ambit of the func- 
tions and powers with which it has been vested by these sections: l 

When an employer contravenes the provisions of sections 33 of the 1947 A 
or of section 22 of the 1950 Act the workmen affected thereby obviously have a 
grievance. That grievance is twofold. In the first place it is that the employer 
has taken a prejudicial action against them without the express permission in 
writing of the authority concerned and thereby deprived them of the salutary safe- 
guard which the legislature has provided for their protection against victimisation. 
In the second place, and apart from the first -grievance which may be called the 
statutory grievance, the workmen may also have a grievance on merits which may | 
be of much more seriousness and gravity for them, namely, that in point of fact 
they have been unfairly dealt with in that their interest has actually been preju- 
dicially affected by the highhanded act of the employer. These sections give the 
workmen the right to move the authority by lodging a complaint before it. This 
is a distinct benefit given to them, for, as we have seen, apart from these sections, - 
the workmen have no right to refer any dispute for adjudication., This com- 
plaint is required to be made in the prescribed manner. Form DD prescribed by 
rule 51-A of the Industrial Disputes (Central) Rules, 1947, framed under section 
38 of the 1947 Act, like Form E prescribed uñder séttion 35 of the 1950 Act, 
requires the complaining workmen to show in their pe#ition of complaint not only 
the manner in which the alleged contravention has taken place but also the grounds 

S—20 À 
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on which the order or the act of the management is challenged. This clearly indi- 
cates that the authority to whom the complaint is made is to decide both the issues, 
namely (1) the fact of contravention and (2) the merits of the act or order of the 
employer. It is also clear that under section 33-A of the 1947 Act the authority 
is to adjudicate upon the complaint “as if it were a dispute referred to or pending 
before it” and under section 23 of the 1950 Act the authority is to decide the com- 
plaint “as if it were an appeal pending before it’. These provisions quite clearly 
indicate that the jurisdiction of the authority is not only to decide whether there 
has been a failure on the part of the employer to obtain the permission of the 
authority before taking action but also to go into the merits of the complaint and 
grant appropriate reliefs. The extreme contention that under section 33-A of the 
1947 Act, on a finding that there has been a contravention of the provisions of sec- 
tion 33, the Tribunal’s duty is only to make a declaration to that effect, leaving 
the workmen to take such steps under the Act as they may bé advised to do, has 
been negatived by the Labour Appellate Tribunal in Serampore Belting Masdoor 
Union v. Serampore Belting Co., Lid.* and by the Bombay High Court in Batuk 
K. Vyas v. Surat Borough Municipality.2 The same principle has been accepted 
and applied by a Full Bench of the Labour Appellate Tribunal to a case under 
section 23 of the 1950 Act in Raj Narain v. Employer's Association of Northern 
india.® We find ourselves in agreement with the construction placed upon section. - 
33-A of the 1947 Act and section 23 of the 1950 Act by these decisions. In our 
view the scope and ambit of the jurisdiction conferred on the authority named in. 
those sections is wider than that conferred on the Criminal Court by section 31 of 
the 1947 Act and section 29 of the 1950 Act. The Criminal Court under the two 
last mentioned sections is only concerned with the first issue hereinbefore mention- 
ed, namely, yea or nay whether there has been a contravention of the respective 
provisions of the sections mentioned therein, but the authority exercising jurisdic- 
tion under section 33-A of the 1947 Act and section 23 of the 1950 Act is to adju- 
dicate upon or decide the complaint “as if it were a dispute referred to or pending 
before it” in the first case or “as if it were an appeal pending before it’ in the 
second case. The authority is, therefore, enjoined to go into the merits of the 
act complained of under section 33-A of the 1947 Act and section 23 of the 1950 
Act. In this sense the jurisdiction of the authority named in these two sections- 
is certainly wider than that of the Criminal Court exercising jurisdiction under 
the penal sections referred to above. Having regard to the scope of the enquiry 
under section 33-A of the 1947 Act and section 23 of the 1950 Act it must follow 
that the power of the authority to grant relief must be co-extensive with its power 
to grant relief on a reference made to it or on an appeal brought before it, as the 
case may be. The provision that the authority concerned must submit its award 
to the appropriate Government and that the provisions of the respective Acts. 
would be applicable thereto also support the view that the decision of the authority 
is {© partake of the nature of a decision on the merits of an industrial dispute 
which when published by the appropriate Government will become enforceable- 
under the respective Acts. It follows, therefore, that the authority referred to. 
in these sections must have jurisdiction to do complete justice between the parties. 
relating to the matters in dispute and must have power to give such relief as the 
nature of the case may require and as is also indicated by the prayer clause men- 
tioned in the two forms DD and E referred to above. In short, these two sections 


I. (1951) 2 Lab. L.J. 341. 3. (1952) 1 Lab.L.J. 381. 
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give to the workmen a direct right to approach the Tribunal or Appellate Tribunal 
for the redress of their grievance without the intervention of the appropriate 
Government which they did not possess before 1950 and they provide for speedy 
eee of disputes and avoid multiplicity of proceedings by giving com- 
plete relief to the workmen in relation to their grievances arising out of the action 
taken by the employer in contravention of the provisions of the relevant sections. 
It is significant that this jurisdiction or power has been vested in the Tribunal or 
Appellate Tribunal whose normal duty is to decide or adjudicate upon industrial 
disputes and not on any conciliation officer or Board who are normally charged 
with the duty of bringing about settlement of disputes. 

It is submitted by learned counsel for the Respondents and of the intervener 
that the scope of section 33 of the 1947 Act and of section 22 of the 1950 Act is 
precisely the same as that of section 33-A of the 1947 Act and section 23 of the 
1950 Act. The argument is that the two last mentioned sections were enacted 
only in order to afford an opportunity to the workmen to do what they had been 
prevented from doing at the earlier stage by reason of the employer taking the law 
into his own hands and taking action against them without previously obtaining 
the sanction of the appropriate authority todo so. If the law permits the workmen 
to ventilate their grievances at a later stage under section 33-A of the 1947 Act and 
section 23 of the 1950 Act the:e can be no logical reason why the law should not 
permit them to do so at the earlier stage under section 33 of the 1947 Act and 
section 22 of the 1950 Act. It is submitted that the purpose of labour legislation 
being to maintain industrial peace and restore amity and goodwill between the 
employer and his workmen, it should be the attempt of the Tribunal or the Appel- 
late Tribunal at every stage to try to resolve all disputes which are connected with 
the matter which is brought before it. Finally, it is urged that whenever an autho- 
rity is vested with the power to do or not to do an act it must be regarded as having 
a discretion and that in exercise of such discretion the authority must be presumed 
to be vested with power to impose suitable conditions. Reliance is placed on the 
decision in The Queen v. County Council of West Riding of Yorkshire.* The 
argument is that the authority concerned may under section 33 of the 1947 Act 
and section 22 of the 1950 Act grant by way of imposing conditions the same 
relief which it can grant to the workmen under section 33-A of the 1947 Act and 
section 23 of the 1950 Act. We are unable to accept this contention as correct 
for reasons which we now proceed to state. 

The object of section 22 of the 1950 Act like that of section 33 of the 1947 
Act as amended is fo protect the workmen concerned in disputes which form the 
subject-matter of pending proceedings against victimisation by the employer on 
account of their having 1aised industrial disputes or their continuing the pending 
proceedings. It is further the object of the two sections to ensure that proceed- 
ings in connection with industrial disputes already pending should be brought to 
a termination in a peaceful atmosphere and that no employer should during the 
pendency of those proceedings take any action of the kind mentioned in the sec- 
tions which may give rise to fresh disputes likely to further exacerbate the already 
strained relation between the employer and the workmen. To achieve this object 
a ban has been imposed upon the ordinary right which the employer has under 
the ordinary law governing a contract of employment. Section 22 of the 1950 
Act and section 33 of the 1947 Act which impose the ban also provide for the 
removal of that ban by the granting of express permission in writing in appropriate 


1, L.R. (1896) 2 Q.B. 386.. 
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cases by the authority mentioned therem. The purpose of these two sections 
being to determine whether the ban should be removed or not, all that is required 
of the authority exercising jurisdiction under these sections is to accord or with- 
-hold permission. And so it has been held—we think rightly—by the Labour 
-Appellate Tribunal in Carlsbad Mineral Works Co., Ltd. v. Their Workm&} 
. which was a case under section 33 of the 1947 Act. Even a cursory perusal of 
section 33 of the 1947 Act will make it clear that the purpose of that section was 
not to confer any general power of adjudication of disputes. It will be noticed 
that under section 33 of the 1947 Act the authority invested with the power of 
granting or withholding permission is the conciliation officer, Board or Tribunal. 
- The conciliation officer or the Board normally has no’ power, under the 1947 Act, 
to decide any industrial dispute but is only charged with the duty of bringing 
about a settlement of dispute. It is only the Tribunal which can by its award 
decide a dispute referred to it. Section 33 by the same language confers juris- 
diction and power on all the three authorities. Power being thus conferred by 
one and the same section, it cannot mean one thing in relation to the conciliation 
-officer or the Board and a different and larger thing in relation to the Tribunal. 
There is no reason to think that the legislature, by a side wind as it were, vested 
in the conciliation officer and the Board the jurisdiction and power of adjudicating 
upon disputes which they normally do not possess and which they may not be 
competent or qualified to exercise. Further, if the purpose of the section was to 
invest all the authorities named therein with power to decide industrial disputes 
one would have expected some provision enabling them to make and submit an 
award to which the provisions of the Act would apply such as is provided in sec- 
tion 33-A of the 1947 Act or section 23 of the 1950 Act. There is no machinery 
provided in section 33 of the 1947 Act or section 23 the 1950 Act for enforcing 
the decision of the authority named in those sections. This also indicates that 
those sections only impose a ban on the right of the employer and the only thing 
.that the authority is called upon to do is to grant or withhold the permission, i.c., 
to lift or maintain the ban. And so it has been held by this Court in Atherton 
West & Co., Lid. v. Suti Mul Mazdoor Unton,? which was a case under clause 
' 23 of the U. P. Government Notification quoted on page 785. Section 22 of the 
1950 Act is in pari materta with section 33 of the 1947 Act and the above clause 23 
-of the U. P. Government Notification and most of the considerations noted above 
in connection with these provisions apply mutatis mutandis to section 22 of the 
1950 Act. Imposition of conditions is wholly collateral to this purpose and the 
authority cannot impose any condition. And it has been so held—we think 
correctly—in G. C. Battacharji v. Parry & Co., Ltd., Calcutia.? In view of 
the scheme of these Acts summarised above and the language of these sections the 
general principle laid down in the case of The Queen v. The County Council of 
West Riding, can have no application to a case governed by these sections. 
In our judgment the Labour Appellate Tribunal was in error in holding that it had 
jurisdiction to impose conditions as a prerequisite for granting permission to the 
company to retrench its workmen and the first question must be answered in the 
Negative. 

In the view we have taken on the first question we do not consider it neces- 
sary on this occasion to express any opinion on the other question canvassed 
before us. 


Ie i Lab.L.J. 85. (1954) 2 Lab.L.7 63s. 
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The result, therefore, is that this appeal is allowed and the decision of the 
Labour Appellate Tribunal is set aside and the matter is remanded to the Labour 
Appellate Tribunal to deal with the application of the company and make the 
appropriate order according to law. In the circumstances of this case we make 
no’order as to costs. Appeal No. 4 of 1955 is dismissed also without costs. 

C. A. No. 2 of 1955 allowed and 
-G.R.|K.S. —— C. A. No. 4 of 1955 dismissed. 
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Constitution of India (1950), Article 329 (b)—Scope—tf excludes jurisdiction of High Court to issue writ 
of certiorari under Articles 226 and 227 of the Constitution against decisions of Election Tribunals. 

Article 329 (b) of the Constitution is limited in its operation to initiation of proceedings for set- 
ting aside an election and not to the further stages following on the decision. When once proceed- 
ings have been instituted in accordance with Article 329 (b) by presentation of an election petition, the 
requirements of that Article are fully satisfied. Thereafter when the election petition is in due course 
heard by a Tribunal and decided, whether its decision is open to attack, and if so, where and to what 
extent, must be determined by the general law applicable to decisions of Tribunals. Article 226 
confers on High Courts power to issue appropriate writs to any person or authority within their terri- 
torial jurisdiction, in terms absolute and unqualified, and Election Tribunals functioning within 
thé territorial jurisdiction of the High Courts would fall within the sweep of that power. Accordingly 
d writ of'certiorari under Article 226 will be competent against decisions of the Election Tribunals 
also. 

A writ of certiorari is directed against a decision which has been rendered by a Court or tribunal, 
and the continued existence of the,Court or tribunal is not a condition of its decision being annulled. 
The High Courts have power under Article 226 to issue writs of certiorari for quashing the deci- 
sions of Election Tribunals, notwithstanding that they become functus oficio after pronouncing the 
decisions. tO, 

The Election Tribunals are subject to the superintendence of the High Courts under Article 
227 of the Constitution, and that superintendence is both judicial and administrative. A writ of 
certiorari could be issued to correct an error of law if it 1s manifest on the face of the record. What 
isan error apparent on the face of the record cannot be defined precisely or exhaustively, there 
being an element of indefiniteness inherent in its very nature, and it must be left to be determined 
judicially on the facts of each case. 

If there was no mark on some of the ballot papers as required by the Rules for election under 
the Representation of the People Act, 1951, they must have been rejected. Where the Election 
Tribunal maintains an election where such ballot papers were not rejected there is an error 
manifest on the face of the record and the order of the Tribunal must be quashed under Article 
226 and the election of the candidate set aside under Article 227 of the Constitution. 


Appeal under Article 132 (1) of the Constitution of India from the Judg- 
ment and Order dated the 4th November, 1953, of the High Court of Judicature 
at Nagpur in Civil Miscellaneous Petition No. 174 of 1953. 5 

N. C. Chatterjee, Bakshi Tek Chand and Veda Vyas, Senior Advocates, 
(S. K. Kapur and Ganpat Rai, Advocates, with them) for Appellant. 

G. S. Pathak, Senior Advocate (Rameshwar Nath and Rajinder Narain, 
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The Judgment of the Court was delivered by 


Venkatarama Ayyar, J.—The appellant and respondents 1 to 5 herein were 
duly nominated for election to the House of the People from the Hoshangabag 
Constituency in the State of Madhya Pradesh. Respondents 4 and 5 subse- 
quently withdrew from the election, leaving the contest to the other candidaté. 
At the polling the appellant secured 65,201 votes, the first respondent 65,375 votes 
and the other candidates far less; and the Returning Officer accordingly declared 
the first respondent duly elected. The appellant then filed Election Petition 
No. 180 of 1952 for setting aside the election on the ground inter alia that 301 
out of the votes counted in favour of the first respondent were liable to be rejected 
under Rule 47 (1) (c) of Act No. XLIII of 1951 on the ground that the ballot 
papers did not have the distinguishing marks prescribed under Rule 28, and that 
by reason of their improper reception, the result of the election had been mate- 
tially affected. Rule 28 is as follows: 


“The ballot papers to be used for the purpose of voting at an election to which this Chapter 
applies shall contain a serial number and such distinguishing marks as the Election Commission 
may decide.” 


Under this rule, the Election Commission had decided that the ballot papers for 
the Parliamentary Constituencies should bear a green bar printed near the left 
margin, and that those for the State Assembly should bear a brown bar. 


What happened in this case was that voters for the House of the People in 
polling stations Nos. 316 and 317 in Sobhapur were given ballot papers with 
brown bar intended for the State Assembly, instead of ballot papers with green 
bar which had to be used for the House of the People. The total number of 
votes so polled was 443, out of which 62 were in favour of the appellant, 301 in 
favour of the first respondent, and the remaining in favour of the other candi- 
dates. Now, Rule 47 (1) (c) enacts that 


“a ballot paper contained in a ballot box shall be rejected if it bears any serial number or mark 
different from the serial numbers or marks of ballot papers authorized for use at the polling station 
_ or the polling booth at which the ballot box in which it was found was used.” 


In his election petition, the appellant contended that in accordance with this provi- 
sion the ballot papers received at the Sobhapur polling stations not having the 
requisite mark should have been excluded, and that if that had been done, the 
first respondent would have lost the lead of 174 votes, and that he himself would 
have ‘secured the largest number of votes. He accordingly prayed that he might 
be ‘declared duly elected. 


The first respondent contested the petition. He pleaded that the Returning 
Officer at Sobhapur had rightly accepted the 301 votes, because Rule 47 was 
disestory and not mandatory, and that further the votes had been accepted as 
valid by the Election Commission, and the defect, if any, had been cured. He 
also filed a recrimination petition under section 97 of Act No. XLIII of 1951, and 
therein pleaded inter alia that at polling station No. 299 at Malkajra and at poll- 
ing station No. 371 at Bammangaon ballot papers intended for use in the State 
Legislature election had been wrongly issued to voters to the House of the People 
by mistake of the polling officers, that all those votes had been wrongly rejected 
by the Returning Officer, and tha? if they had been counted, he would have got 
117 votes more than the afpellant. He accordingly. challenged the right of the 
appellant to be declared elected. 

6 


™ 


1] HARI VISHNU KAMATH V. SYED AHMAD ISHAQUE (Venkatarama Ayyar, J.) 159 


The Election Tribunal held by a majority that Rule 47 (1) (c) was manda- 
tor and that the 301 ballot papers found in the box of the first respondent bear- 
ng the wrong mark should not have been counted; while the third Member was 
ot the opinion that that rule was merely directory, and that the Returning Officer 
haf the power to accept them. The Tribunal, however, was unanimous in hold- 
ing that the result of the election had not been materially affected by the erroneous 
reception of the votes, and on that ground dismissed the petition. 

The appellant then moved the High Court of Nagpur under Articles 226 and 
227 of the Constitution for the issue of a writ of cerforart or other order or 
direction for quashing the decision of the Election Tribunal on the ground that 
it was illegal and without jurisdiction. Apart from supporting the decision on 
the merits, the first respondent contended that having regard to Article 329 (b) 
the High Court was not competent to entertain the petition, as in substance it 
-called in question the validity of an election. The petition was heard by a Bench 
consisting of Sinha, C.J.,,.Mudholkar and Bhutt, JJ., who differed in their con- 
clusions. Sinha, C.J. and Bhutt, J., held that no writ could be issued under 
Article 226, firstly because the effect of Article 329 (b) was to take away that 
power, and secondly, because the Election Tribunal had become functus officio 
after the pronouncement of the decision, and that thereafter there was no Tribunal 
to which directions could be issued under that Article. Mudholkar, J., agreed 
with this conclusion, but rested it on the second ground aforesaid. As regards 
Article 227, while Sinha, C. J., and Bhutt, J., held that it had no application to 
Election Tribunals, Mudholkar, J., was of the view that they were also within 
the purview of that Article, but that in view of Article 329 (b), no relief could 
be granted either setting aside the election of the first respondent, or declaring the 
appellant elected, and that the only order that could be made was to set aside the 
decision of the Tribunal. On the merits, Sinha, C. J., and Bhutt, J., took the 
view that the decision of the Tribunal that the result of the election had not been 
materially affected by the erroneous reception of votes was one within its juris- 
diction, and that it could not be quashed under Article 226, even if it had made a 
mistake of fact or law. But Mudholkar, J., held that as in arriving at that deci- 
sion the Tribunal had taken into consideration irrelevant matters, such as the mis- 
take of the polling officer in issuing wrong ballot papers and its effect on the result 
of the election, it had acted in excess of its jurisdiction. He was accordingly of 
opinion that the decision should be quashed leaving it to the Election Commission 
“to perform their statutory duties in the matter of the election petition”. The 
petition was dismissed in accordance with the majority opinion. The learned 
Judges, however, granted a certificate under Article 132 (1), and that is how this 
appeal comes before this Court. 

The first question that arises for decision in,this appeal is whether High 
Courts have jurisdiction under Article 226 to issue writs against decisions of 
Election Tribunals. That Article confers on High Courts power to issue appf6- 
priate writs to any person or authority within their territorial jurisdiction, in 
terms absolute and unqualified, and Election Tribunals functioning within the 
territorial jurisdiction of the High Courts would fall within the sweep of that 
power. If we are to recognise or admit any limitation on this power, that must 
be founded on some provision in the Constitution itself. The contention of Mr. 
Pathak for the first respondent is that such a limitation has been imposed on that 
power by Article 329 (b), which is as follows: E 
"Notwithstanding anything in this Constitution— 

election to either House of Parliament or to the House or either House of the Legislature ofa State 
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shall be called in question except by an election petition presented to such authority and in such 
manner as may be provided for by or under any law made by the appropriate Legislature.” e 
Now, the question is whether a writ is a proceeding in which an election can pro- 
perly be said to be called in question within the meaning of Article 329 (f). 
On a plain reading of the Article, what is prohibited therein is the initiation® of 
proceedings for setting aside an election otherwise than by an election petition 
presented to such authority and in such manner as provided therein. A suit 
for setting aside an election would be barred under this provision. In N. P. 
Ponnuswami v.. Returning Officer, Namakkal Constituency and others! it was 
held by this Court that the word “election” in Article 329 (b) was used in a com- 
„prehensive sense as including the entire process of election commencing with’ the 
issue of a notification and terminating with the declaration of election of a candi- 
date, and that an application under Article 226 challenging the validity of any of 
the acts forming part of that process would be barred. These are instances of 
original proceedings calling in question an election, and would be within the pro- 
hibition enacted in Article 329 (b). But when once proceedings have been insti- 
tuted in accordance with Article 329 (b) by presentation of an election petition, 
the requirements of that Article are fully satisfied. Thereafter when the election 
petition is in due course heard by a Tribunal and decided, whether its decision is 
open to attack, and if so, where and to what extent, must be determined by the 
general law applicable to decisions of Tribunals. There being no dispute that 
they are subject to the supervisory jurisdiction of the High Courts under Article 
226, a writ of certiorari under that Article will be competent against decisions of 
the Election Tribunals also. 

The view that Article 329 (b) is limited in its operation to initiation of pro- 
ceedings for setting aside an election and not to the further stages following on 
the decision of the Tribunal is considerably reinforced, when the question is 
considered with reference to a candidate, whose election has been set aside by the 
Tribunal. If he applies under Article 226 for a writ to set aside the order of the 
Tribunal, he cannot in any sense be said to call in question the election: on the 
other hand, he seeks to maintain it. His-application could not, therefore; be 
barred by Article 329 (b). And if the contention of the first respondent is well- 
founded, the result will be that proceedings under Article 226 will be competent 
in one event and not in another and at the instance of one party and not the other. 
Learned counsel for the first respondent was unable to give any reason why this. 
differentiation should be made. We cannot accept a construction which leads to 
results so anomalous. 

This question may be said to be almost concluded by authority. In Durga 
Shankar v. Raghuraj Singh,? the contention was raised that this Court could not 
entertain an appeal against the decision of an Election Tribunal under Article 136 
of the Constitution, as that would be a proceeding in which an election is called 
#=question, and that that could be done only before a Tribunal as provided im 
Article 329 (b). In overruling this contention, Mukherjea, J., observed: 


““The ‘non-obstante’ clause with which Article 329 of the Constitution begins and upon which 
éhe respondent’s counsel lays so much stress, debars us, as it debars any other Court in the land, to 
entertain a suit or a proceeding calling in question any election to the Parliament or the State Legis- 
lature. It is the Election Tribunal alone that can decide such disputes and the proceeding has to 
be initiated by an election petition and in such manner as may be provided by a statute. But once 
that Tribunal has made any determination o1 adjudication on the matter, the powers of this Court 
to interfere by way of special leave can ways be exercised.” 


I, (1953) 1 M.L.J. 775 : (1952) S.C.J. 100 : 2. (1954) 2 M.L.J. 385 : (1954) S.C.J. 725 
1952 S.C.R. 218 (S.C.). sg (S.C.). 
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By parity of reasoning it must be held that the power of the High Court under 
Arficle 226 to issue writ of certiorari against decisions of Election Tribunals 
remains equally unaffected by Article 329 (b). - ; 

It is next contended that even 1f there is jurisdiction in the High Court under 
Arficle 226 to issue certiorari against a decision of an Election Tribunal, it is 
incapable of exercise for the reason that under the scheme of Act No. XLIII of 1951, 
the Tribunal is an ad hoc body set up for determination of a particular election 
petition, that it becomes functus officio when it pronounces its decision, and that 
thereafter there is no authority in existence to which the writ could be issued. 
The question thus raised is of considerable importance, on which there is little by 
way of direct authority; and it has to be answered primarily on a consideration 
of the nature of a writ of certiorari to quash. At the outset, it is necessary to 
mention that in England certiorari is issued not only for quashing decisions but 
also for various other purposes. It is issued to remove actions and indictment 
pending in an inferior court for trial to the High Court; to transfer orders of 
civil courts and sentences of criminal courts for execution to the superior court; 
to bring up depositions on an application for bail when the prisoner has been com- 
mitted to the High Court for trial; and to remove the record of an inferior court 
when it is required for evidence in the High Court. These are set out in 
Halsbury’s Laws of England, Volume IX, pages 840 to 851. It is observed 
therein that the writ has become obsolete in respect of most of these matters, as 
‘they are now regulated by statutes. That that is also the position in America 

“appears from the following statement in Corpus Juris Secundum, Volume 14, at 
page 151: l 


“ At common law the writ of certiorari was used both as a writ of review after final judgment 
and ako to remove the entire cause at any stage of the proceeding for hearıng and determination 
in the superior ‘Court. In the United States it 1s now the general rule ‘that the writ will be refused 
where there has been no final determination and the proceedings in the lower tribunal are still pend- 
ing.” ` 


As we are concerned in this appeal with certiorari to quash a decision, it is neces- 
sary only to examine whether having regard to its nature such a writ for quashing 
can be issued to review the decision of a Tribunal, which has ceased to exist. 

According to the common law of England, certiorari is a high `prerogative 
writ issued by the Court of the King’s Bench or Chancery to inferior courts or 
tribunals in the exercise of supervisory jurisdiction with a view to ensure that 
they acted within the bounds of their jurisdiction. To this end, they were com- 
manded to transmit the records of a cause or matter pending with them to the 
superior court to be dealt with there, and if the order was found to be without 
jurisdiction, it was quashed. The court issuing certiorari to quash, however, 
could not substitute its own decision on the merits, or give directions to be com- 
plied with by the court or the tribunal. Its work was destructive; it simply 
wiped out the order passed without jurisdiction, and left the matter there. 
In T. C. Basappa v. T. Nagappa, Mukherjea, J., dealing with this questi 
observed: 


“Tn granting a writ of ‘certiorari’ the superior Court does not exercise the power of an appellate 
tribunal. It does not review or reweigh the evidence upon which the determination of the inferigr 
tribunal purports to be based. It demolishes the order which it considers to be without jurisdiction 
or palpably erroneous but does not substitute its own view for those of the inferior tribunal. The 
offending order or proceeding so to say is put out of the way as one which should not be used to the 
detriment of any person. Vide per Lord Cairns in Walsal?’s Overseers v. L. and N. W. Ry. Co.*.” 


In Corpus Juris Secundum, Volume 14 at page d23 thesnature of a writ of certio- 
rari for quashing is thus stated: 4 





I. (1954) 5.C.J. 695 (S.C.). 2. (1879) L.R. 4 A.G. 30, 39. 
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“It is not a proceeding against the tribunal or an individual composing it ; it acts on the cause 
or proceeding in the lower Court, and removes it to the superior Court for reinvestigation.” e 

The writ for quashing is thus directed against a record, and as a record can 
be brought up only through human agency, it is issued to the person or authofity 
whose decision is to be reviewed. If it is the record of the decision that has to 
be removed by certiorari, then the fact that the tribunal has become functus officio 
subsequent to thé decision could have no effect on the jurisdiction of the court to 
remove the record. If it is a question of issuing directions, it is conceivable 
that there should be in existence a person or authority to whom they could be 
issued, and when a certiorari other than one to quash the decision is proposed to 
be issued, the fact that the tribunal has ceased to exist might operate as a bar to 
its issue. But if the true scope of certiorari to quash is that it merely demolishes 
the offending order, the presence of the offender before the court, though proper, 
is not necessary for the exercise of the jurisdiction or to render its determination 
effective. 

Learned counsel for the first respondent invites our attention to the form 
of the order nisi in a writ of certiorari, and contends that as it requires the Court 
or tribunal whose proceedings are to be reviewed, to transmit the records to the 
superior Court, there is, if the tribunal has ceased to exist, none to whom the writ 
could be issued and none who could be compelled to produce the record. But 
then, if the writ is in reality directed against the record, there is no reason why 
it should not be issued to whosoever has the custody thereof. The following 
statement of the law in Ferris on the Law of Extraordinary Legal Remedies is 
apposite: 

“ The writ is directed to the body or officer whose determination is to be reviewed, or to any other 
Person having the custody of the record or other papers to be certified.” í 


Under section 103 of Act No. XLIII of 1951, the Tribunal is directed to 


‘send the records of the case after the order is pronounced either to the relative 


District Judge or to the Chief Judge of the Court of Small Causes, and there is no 
legal impediment to a writ being issued to those officers to transmit the record to 
the High Court. We think that the power to issue a writ under Article 226 to 
a person as distinct from an authority is sufficiently comprehensive to take in any 
person who has the custody of the record, and the officers mentioned in section 
103 of Act No. XLIII of 1951 would be persons who would be amenable to the 
jurisdiction of the High Court under the Article. 

“It is argued that the wording of Article 226. that the High Court shall have 
power to issue writs or directions to any person or authority within its territorial 
jurisdiction posits that there exists a person or authority to whom it could be 
issued, and that in consequence, they cannot be issued where no such authority 
exists. We are of opinion that this is not the true import of the language of 
the Article. The scope of Article 226 is firstly that it confers on the High Courts 
Rewer to issue writs and directions, and secondly, it defines the limits of that 
power. This latter it does by enacting that it could be exercised over any person 
or authority within the territories in relation to which it exercises its jurisdiction. 
dhe emphasis is on the words “within the territory”, and their significance is 
that the jurisdiction to issue writ is co-extensive with the territorial jurisdiction 
of the Court. The reference is not to the nature and composition of the Court 
or tribunal but to the area within which the power could be exercised. 

The first respondent relied œn the decision in Clifford O’Sullivan,! as autho- 
rity for the position that mo writ could be issued against a Tribunal after it had 


—— 





e I L.R. (1921) 2 A.C. 570. 
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ceased to exist. There, the facts were that ‘the appellants had been tried by a 
military Court and convicted on 3rd May, 1921. They applied on 10th May, 1921, 
for a writ of prohibition against the officers of the Court, and that was refused on 
the® ground that they had become functi officio. The respondent contended that 
on the same reasoning certiorari against the decision of an Election Tribunal 
which had become functus officio should also be refused, and he further relied on 
the observations of Atkin, L.J., in Rex v. Electricity Commissioners: London 
Electricity Joint Commitice Co, (1920), Ex parte,’ as establishing that there was 
no difference in law between a writ of prohibition and a writ of certiorari. What 
_is stated there is that both writs of prohibition and certiorąri have for their object 
the restraining of inferior Courts from exceeding their jurisdiction, and they 
could be issyed not merely to Courts but to all authorities exercising judicial or 
quasi-judicial functions. But there is one fundamental distinction between the 
two writs, and that is what is material for the present purpose. They are issued 
at different stages of the proceedings. | When an inferior Court takes up for 
hearing a matter over which it has no jurisdiction, the person against whom the 
proceedings are taken can move the superior Court for a writ of prohibition, and 
on that, an order will issue forbidding the inferior Court from continuing the 
proceedings. On the other hand, if the Court hears that cause or matter and 
gives a decision, the party aggrieved would have to move the superior Court for 
a writ of certiorari, and on that, an order will be made quashing the decision on 
the ground of want of jurisdiction. It might happen that in a proceeding before 
the inferior Court a decision might have been passed, which does not completely 
dispose of the matter, in which case it might be necessary to apply both for 
certiorari and prohibition—certiorari for quashing what had been decided, and 
prohibition for arresting the further continuance of the proceeding. Authorities 
have gone to this extent that in such cases when an application is made for a 
writ of prohibition and there is no prayer for certiorari, it would be,open to the 
Court to stop further proceedings which are consequential on the décision. But 
if the proceedings have terminated, then it is too late to issue prohibition and 
certiorari for quashing is the proper remedy to resort to. Broadly speaking, and 
apart from the cases of the kind referred to above, a writ of prohibition will lie 
when the proceedings are to any extent pending and a writ of certiorari for 
quashing after they have terminated in a final decision. 


Now, if a writ of prohibition could be issued only 1f there are proceedings 
pending in a Court, it must follow that is incapable of being granted when the 
Court has ceased to exist, because there could be then no proceeding on which 
it could operate. But it is otherwise with a writ of certtorart to quash, because 
it is directed against a decision which has been rendered by a Court or tribunal, 
and the continued existence of that Court or tribunal is not a condition of its 
‘decision being annulled. In this context, the following passage from Juris 
‘Corpus Secundum, Volume 14, page 126, may be usefully quoted: 


“ Although similar to prohibition in that it will lie for want or excess of jurisdiction, certiorari 
‘is to be distinguished from prohibition by the fact that it... .is directed to the cause or proceeding in thee 
lower Court and not to the Court itself, while prohibition is a preventive remedy issuing to restrain 
‘future action and is directed fo the Court itself.” 


‘The decision in Clifford O’Sullivan,? which was concerned with a writ of pro- 
hibition is, therefote, inapplicable to a writ of certiorari fo quash. It has also to 


1. L.R. (1924) 1 K.B. 171 at 204, 205. 2. L.R. (1921) 2 A.C. 570. 
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4 
be noted that in that case as the military Court had pronounced its sentence 
before the application was filed, a writ of prohibition was bound to fail irres- 
pective of the question whether the Tribunal was functus officto or not, and ¿hat 
is the ground on which Viscount Cave based his decision. He observed: 

“A further difficulty is caused to the appellants by the fact that the efficers constituting the 
so-called military Court have long since completed their investigation and reported to the commanding 
officer, so that nothing remains to be done by them, and a writ of prohibition directed to them would 
be of no avail. (See In re Pope and Chabot v. Lord Morpeth*.”’, 

In this connection, reference must be made to the decision in R. v. Worm- 
wood Schubbs (Governor) .* There, the applicant was condemned by a Court- 
martial sitting in Germany, and in execution of its sentence, he was imprisoned 
in England. He applied for a writ of habeas corpus, and conterded that the 
military Court had no jurisdiction over him. The Court agreed with this conten- 
tion, and held that the conviction was without jurisdiction and accordingly issued 
a writ of habeas corpus. But as he was in the custody of the Governor of the 
Prison under a warrant of conviction, unless the conviction itself was quashed 
no writ of habeas vorpus could issue. In these circumstances, the Court issued a writ 
of certiorari quashing the conviction by the Court-martial. It.is to be noted that 
the military Court was an ad hoc body, and was not in existence at the time of the 
writ, and the respondents to the application were the Governor and the Secretary 
for War. The fact that the Court-martial was dissolved was not considered a 
bar to the grant of certtorars. 


Our httention has also been invited to a decision of this Court in The Lloyds 
Bank, Lid. v. The Lloyds Bank Indian Staff Association and others. In that 
case, following the decision in Clifford O’Sullivan,® the Calcutta High Court had 
refused: applications for the issue of writs of certiorari and prohibition against the 
decision of the All India Industrial Tribunal (Bank Disputes) on the ground, 
amongst others, that the Tribunal had ceased to exist. In appeal to this Court 
against this judgment, it was contended for the appellant that on a proper construc- 
tion of section 7 of the Industrial Disputes Act, the Triburtal must be deemed to be 
not an ad hoc body established for adjudication of a particular dispute but a perma- 
nent Tribunal continuing “im a sort of suspended animation” and “functioning 
intermittently”. This Court agreeing with the High Court rejected this contention. 
But the point was not argued that certiorari could issue even if the Tribunal had 
become functus officio, and no decision was given on the question, which is now 
under consideration. 

Looking at the substance of the matter, when once it is held that the intention 
of the Constitution was to vest in the High Court a power to supervise decisions 
of Tribunals by the issue of appropriate writs and directions, the exercise of that 
power cannot be defeated by technical considerations of form and procedure. 

«aim T. C. Basappa v. T. Nagappa,’ this,Court observed: 

“In view of the express provisions in our Constitution we need not now look back to the early 

history or the procedural technicalities of these writs in English law, nor feel oppressed by any difference 

@or change of opinion expressed in particular cases by English Judges. We can make an order or 
issue a writ in the nature of ‘certiorari’ in all appropriate cases and in appropriate manner, so long 
as we keep to the broad and fundamental principles that regulate the exercise of jurisdiction in the 
matter. of granting such writs in English law.” 





1. 5 B. & Ad. 681. a ° 4. Civil Appeal No. 42 of 1952. 
2. Ney as 15 Q.B. 449: 117 E.R. 528. 5. L.R. (1921) 2 A.C. 570. 
3, (1948) 1 All Eng. Rep. 438. 6. (1954) 5.C.J. 695. 
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It will be in consonance with these principles to hold that the High Courts have 
power under Article 226 to issue writs of certiorari for quashing the decisions of 
Elegtion Tribunals, notwithstanding that they become functus officio after pro- 
nouncing the decisions. 


We are also of opinion that the Election Tribunals are subject to the aperit 
tendence af the High Courts under Article 227 of the Constitution, and that that 
superintendence is both judicial and administrative. That was held by this Court 
in Waryam Singh and another v. Amarnath and another, where it was observed 
that in this respect Article 227 went further than section 224 of the Government 
of India Act, 1935, under which the superintendence was purely administrative, 
and that it restored the position under section 107 of the Government of India Act, 
1915. It may also be noted that while in a cerftoram under Article 226 the High 
Court can only annul the decision of the Tribunal, it can, under Article 227, do 
that, and also issue further directions in the matter. We must accordingly hold 
that the application of the appellant for a writ of certtorari and for other reliefs 
was maintainable under Articles 226 and 227 of the Constitution. 


Then the question is whether there are proper grounds for the issue of certio- 
rari in the present case. There was considerable argument before us as to the 
character and scope of the writ of certiorari and the conditions under which it 
could be issued. The question has been considered by this Court in Parry & Co. 
v. Commercial Employees’ Association, Madras Veerappa Pillai v. Raman and 
Raman Lid. and Others, Ibrahim Aboobaker v. Custodian General* and quite 
recently in T. C. Basappa v. T. Nagappa.® On these authorities, the follow- 
ing propositions may be taken as established: (1) Certiorart will be issued for 
correcting errors of jurisdiction, as when an inferior Court or Tribunal acts with- 
out jurisdiction or in excess of it, or fails to exercise it. (2) Certorarn will also 
be issued when the Court or Tribunal acts illegally in the exercise of its undoubted 
jurisdiction, as when it decides without giving an opportunity to the parties to be 
heard, or violates the-principles of natural justice. (3) The Court issuing a 
writ of certiorari acts in exercise of a supervisory and not appellate jurisdictjon. 
One consequence of this is that the Court will not review findings of fact reached _ 
by the inferior Court or Tribunal, even if they be erroneous. This is on the 
principle that a Court which has jurisdiction over subject-matter has jurisdiction 
to decide wrong as well as right, and when the Legislature does not choose to con- 
fer a right of appeal against that decision, it would be defeating its purpose and 
policy, if a superior Court were to re-hear the case on the evidence, and substitute 
its own findings in certiorari. These propositions are well settled and are not in 
dispute. 

(4) The further question on which there has been some controversy is 
whether a writ can be issued, when the decision of the inferior Court or Tribunal 
is erroneous in law. This question came up for consideration in Rex v. Neme. 
thumberland Compensation Appeal Tribunal Ex parte Shaw, and it was held 
that when a Tribunal made a “speaking order” and the reasons given in that order 
in support of the decision were bad in law, certiorari could be granted. It wase 
pointed out by Lord Goddard, C. J., that that had always been understood to be 
the true scope of the power. Walsall Overseers v. London and North Western 





t. (1954) S.C.R. 565: (1954) S.C.J. 290. 19 aos 26 

2. o a. 1 M.L.J. 813 : (1952) S.C.J. 275: ri 1952) S. Ca R696: (1952) S.C.J. 483. 
1952 S.C. 519; 5. En S.G 995; 

3. (1952) 5. R. 583: (1952) 1 M.L.J. 806: 6. R. (1951 1 KB. JII. 
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Ry. Co.* and Rex v. Nat Bell Liquors Ld.* were quoted in support of this view. 
In Walsall Overseers v. London and North Western Ry. Co. Lord Cairns, 
L.C., observed as follows: n 


“If there was upon the face of the order of the Court of quarter sessions anything which sgowed 
that that order was erroneous, the Court of Queen’s Bench might be asked to have the order brought 
into it, and to look at the order, and view it upon the face of it, and if the court found error upon 
the face of it, to put an end to its exstence by quashing it ”’. 

In Rex v. Nat Bell Liquors Ld? Lord Sumner said: 

“That supervision goes to two points : one is the area of the inferior jurisdiction and the qualifi- 
cations and conditions of its exercise ; the other`is the observance of the Jaw in the course of its exer- 
cise.” ` 
The decision in Rex v. Northumberland Compensation Appeal Tribunal Ex parte 
Shaw” was taken in appeal, and was affirmed by the Court of Appeal in Rer v. 
Northumberland Compensation Appeal Tribunal Ex parte Shaw.* In laying 
down that an error of law wasa ground for granting certiorari, the learned 
Judges emphasised that it must be apparent on the face of the record. Denning, 
L.J., who stated the power in broad and general terms observed: 


“It will have been seen that throughout all the cases there is one governing rule : certiorari is only 
available to quash a decision for error of law if the error appears on the face of the record.” 


The position was thus summed up by Morris, L.J.: 


“Tt is plain that certiorari will not issue as the cloak of an appeal in disguise. It does not lie im 
order to bring an order or decision for rehearing of the issue raised in the proceedings. It exists to 
correct error of law where revealed on the face of an order or decision, or irregularity, or absence of, or excess. 
of, jurisdiction where shown.” 

In Veerappa Pillas v. Kaman & Raman Lid. and Others,® it was observed by this 
Court that under Article 226 the writ should be issued 


in grave cases where the subordinate tribunals or bodies or officers act wholly without juris- 
diction, or in excess of it, or in violation of the principles of natura] justice, or refuse to exercise a 
jurisdiction vested in them, or there is an error appirent on the face of the record.” 


In T. C. Basappay. T. Nagappa’ the law was thus stated: 


“ An error in the decision or determination itself may also be amenable to a writ of ‘ certiorari ™ 
but it must be a manyfest error apparent on the face of the proceedings , e.g., when it is based on clear 
ignorance or disregard of the provisions of law. In other words, it is a patent error which can be 
corrected by ‘certiorari’? but not a mere wrong decision.” 

It may therefore be taken as settled that a writ of certiorari could be issued’ 
to correct an error of law. But it is essential that it should be something more 
than a mere error; it must be one which must be manifest on the face of the- 
record. The real difficulty with reference to this matter, however, is not so much 
in the statement of the principle as in its application to the facts of a particular 
case. When does an error cease to be mere error, and become an error apparent 

STP the face of the record? Learned counsel on either side were unable to suggest 
any’ clear-cut rule by which the boundary between the two classes of errors could 
be demarcated. Mr. Pathak for the first respondent contended on the strength of 

“certain observations of Chagla, C.J., in Batuk K. Vyas v. Surat Municipality” 
that no error could be said to be apparent on the face of the record if it was not 
self-evident, and if it required an examination or argument to establish it. This. 





e e 
I. L.R. (1879) 4 A.G. 30. 5. (1952) S.C.J. 261: (1952) 1 M.L.J. 
2. L.R. (1922) 2 A.C. 1288 806: 1952 S.0.R. 583. 
3. LR. (1951) 1 K.B jrm. 6. (1954) S.C.J. 695. 
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test might afford a satisfactory basis for decision in the majority of cases. But 
therë must be cases in which even this test might break down, because judicial 
opinions also differ, and an error that might be considered by one Judge as self- 
evident might not be so considered by another. The fact is that what is an error 
app@rent on the face of the record cannot be defined precisely or exhaustively, 
there being an element of indefiniteness inherent in its very nature, and it must be 
left to be determined judicially on the facts of each case. 

These being the principles governing the grant of certiorari, we may now 
proceed to consider whether on the facts found, this is a fit case for a writ being 
issued. The Tribunal, as already stated, held by a majority that Rule 47 (1) (c) 
was mandatory, and that accordingly the 301 ballot papers found in the box of 
the first respondent should have been rejected under that rule on the ground that 
they had not the distinguishing marks prescribed by Rule 28. It had also held 
under section 100 (2) (cò of Act No. XLIII of 1951 that the result of the election 
had not been materially affected by the failure of the Returning Officer to comply 
with Rule 47 (1) (c). It accordingly dismissed the petition. Now the conten- 
tion of Mr. N. C. Chatterjee for the appellant is that in reaching this conclusion 
the Tribunal had taken into account matters which are wholly extraneous to an 
enquiry under section 100 (2) (c), such as the mistake of the polling officer in 
issuing wrong ballot papers and its possible effect on the result of the voting, and 
that accordingly the decision was liable to be quashed by certiorari both on the 
ground of error of jurisdiction and error in the construction of section 100 (2) 
(c) apparent on the face of the record. The first respondent, on the other hand, 
contended that the decision of the Tribunal that the 301 ballot papers found in his. 
box should have been rejected under Rule 47 (1) (c) was erroneous, because that 
rule was only directory and not mandatory and because the Election Commission 
had validated them, and that its decision was final. He also contended that even 
if the ballot papers in question were liable to be rejected under Rule 47 (1) (c), 
for the purpose of deciding under section 100 (2) (c) whether the result of the 
election had been materially affected the Tribunal had to ascertain the true inten- 
tion of the voters; and the mistake of the polling officer under Rule 23 and its. 
effect on the result of the election were matters which were within the scope of 
the enquiry under that section. The correctness of these contentions falls now 
to be determined. 


On the question whether Rule 47 (1) (c) is mandatory, the argument of Mr. 
Pathak is that notwithstanding that the rule provides that the Returning Officer- 
shalf reject the ballot papers, its real meaning is that he has the power to reject 
them, and that on that construction, his discretion in the matter of accepting them: 
is not hable to be questioned. He relies on certain well-recognised rules of con- 
struction such as that a statute should be construed as directory if it relates to the 
performance of public duties, or if the conditions prescribed therein have to ET 
performed by persons other than those on whom the right is conferred. In parti- 
cular, he relied on the following statement of the law in Maxwell on Interpreta- 
tion of Statutes, Xth Edition, pages 381 and 382: . 

` “f To hold that an Act which required an officer to prepare and deliver to another officer a list 
of voters on or before a certain day, under a penalty, made a list not delivered till a later day invalid, 
would in effect, put it in the power of the person charged with the duty of preparing it to disfranchise 
the electors, a conclusion too unreasonable for acceptance.” ° e 
He contended that to reject the votes of the electors for fhe failure of the polling 
officer to deliver the correct ballot papers under Rule 23 would be to disfranchise- 
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them, and that a construction which involved such a consequence should not be 
adopted. : 


It is well-established that an enactment in form mandatory might in substance 
be directory, and that the use of the word “shall” does not conclude the matter. 
The question was examined at length in Julius v. Bishop of Oxford, and varfbus 
rules were laid down for determining when a statute might be construed as man- 
datory and when as directory. They are well-known, and there is no need to 
repeat them. But they are all of them only aids for ascertaining the true inten- 
tion of the legislature which is the determining factor, and that must ultimately 
depend on the context. What we have to see is whether in Rule 47 the word 
“shall” could be construed as meaning “may”. Rule 47 (1) deals with three 
other categories of ballot papers, and enacts that they shall be rejected. Rule 47 
(1) (a) relates to a ballot paper which “bears any mark or writing by which the 
elector can be identified”. The secrecy of voting being of the essence of an elec- 
tion by ballot, this provision must be held to be mandatory, and the breach of it 
must entail rejection of the votes. That was held in Woodward v. Sarsons*® on 
a construction of section 2 of the Ballot Act, 1872. That section had also a 
provision corresponding to Rule 47 (1) (b), and it was held in that case that a 
breach of that section would render the vote void. That must also be the position 
with reference to a vote which is hit by Rule 47 (1) (b). ‘Turning to Rule 47 
(1) (d), it provides that a ballot paper shall be rejected if it is spurious, or if it 
is so damaged or mutilated: that its identity as a genuine ballot paper cannot be 
established. The word “shall” cannot in this sub-rule be construed as meaning 
“may”, because there can be no question of the Returning Officer being authorised 
to accept a spurious or unidentifiable vote. If the word “shall” is thus to be 
construed in a mandatory sense in Rule 47 (1) (a), (b) and (d), it would be 
proper to construe it in the same sense in Rule 47 (1) (c) also. There is another 
reason which clinches the matter against the first respondent. The practical 
bearing of the distinction between a provision which is mandatory and one which 
is directory is that while the former must be strictly observed, in the case of 
the latter it is sufficient that it is substantially complied with. How is this rule 

* to be worked when the zule provides that a ballot paper shall be rejected? There 
can be no degrees of compliance so far as rejection is concerned, and that is con- 
clusive to show that the provision is mandatory. 

It was next contended that the Election Commission had validated the votes 
in question, and that in consequence the acceptance of the ballot papers: by the 
Returning Officer under Rule 47 (1) (c) was not open to challenge. It appears 
that interchange of ballot papers had occurred in several polling stations where 
election was held both for the House of the People and the State Assembly, and 
the Election Commission had issued directions that the rule as to the distinguish- 

ig mark which the ballot paper should bear under Rule 28 might be relaxed, if 
its approval was obtained before the votes were actually counted. The Return- 
ing Officer at Hoshangabad reported to the Chief Electoral Officer, Madhya 
«Pradesh, that wrong ballot papers had been issued owing to the mistake of the 
polling officers, and obtained the approval of the Commission for their being in- 
cluded, before the votes were counted. It is contended by Mr. Pathak that the 
power of the Election Commission to prescribe a distinguishing mark includes the 
power to change a mark,alreadyeprescribed, and substitute a fresh one in its stead, 


and that when the Eleqion Commission approved of the interchange of ballot 
1, (1880) L.R. 5 A.C. 214. 2. (1875) L.R. 1o Common Pleas 733. 
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papers at Hoshangabad, it had, in effect, approved of the distinguishmg mark 
which those ballot papers bore, and that they were therefore rightly counted as 
walid by the Returning Officer. 

There is no dispute that the Election Commission which has the power to 
prefcribe a distinguishing mark for the ballot papers has also the power to change 
it. But the question is, was that done? The Commission did not decide in terms 
of Rule 28 that the ballot paper for election to the House of the People should 
bear a brown bar and not a green bar. The green bar continued to be the pres- 
cribed mark for the election under that rule, and the overwhelming majority of 
the ballot papers bore that mark. What the Commission has done is to condone 
the defects in a specified number of ballot papers issued in the Hoshangabad pol- 
ling stations. That is not prescribing a distinguishing mark as contemplated by 
Rule 28, as that must relate to the election as a whole. There can be no question 
of there being one distinguishing mark for some of the voters and another for 
others with reference to the same election and at the same polling station. 

There is another difficulty in the way of accepting the contention of the first 
‘respondent. The approval of the Election Commission was subsequent to the 
actual polling, though it was before the votes were counted. Rule 23 throws 
on the polling officer the duty of delivering a proper ballot paper to the voter. 
If a distinguishing mark had been prescribed under Rule 28, the ballot paper to 
be delivered must bear that mark. Therefore, if any change or alteration of the 
original distinguishing mark is made, it must be made before the commencement 
of the poll, and the ballot paper should contain the new distinguishing mark. 
The approval by the Election Commission subsequent to the polling, therefore, 
cannot render valid the 301 ballot papers which did not bear the distinguishing 
mark prescribed for the election, and they are liable to be rejected under Rule 
47 (1) (c). The conclusion of the majority of the Tribunal that in accepting 
the ballot papers in question the Returning Officer had contravened that rule must 
therefore be accepted. 

It remains to deal with the contention of the appellant that the decision of 
the Election Tribunal under section 100 (2) (c) that the result of the election 
had not been materially affected is bad, as it is based on considerations extraneous 
to that section. This opens up the question as to the scope of an enquiry under 
section 100 (2) (c): That section requires that before an order setting aside 
an election could be made, two conditions must be satisfied: It must firstly be 
shown that there had been improper reception or refusal of a vote or reception 
of any vote which is void, or non-compliance with the provisions of the Consti- 
tution or of the Act (No. XLIII of 1951) or any rules or orders made under that 
Act or of any other Act or rules relating to the election or any mistake in the use 
of the prescribed form. It must further be shown that as a consequence thereof 
the result of the election had been materially affected. The two conditions gre. 
cumulative, and must both be established, and the burden of establishing them is 
on the person who seeks to have the election set aside. That was held by this 
Court in Vashist Narain v. Dev Chandra.1 The Tribunal has held in favour of, 
the appellant that Rule 47 (1) (c) is mandatory, and that accordingly in accepting 
the 301 ballot papers which had not the requisite distinguishing marks the Return- 
ing Officer had contravened that rule. So, the first condition has been satisfied. 
Then there remains the second, and the questiom is whether the appellant has 
established that the result of the election had been matgrially affected by contra- 


1. (1954) S.C.J. 717: (1954) 2 M.L.J. 379. 
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vention of Rule 47 (1) (c).. The contention of Mr. Chatterjee is that when once 
‘he has established that the Returning Officer had contravened Rule 47 (1Y (c), 
he has also established that the result of the election had ‘been materially affected, 
because the marginal difference between the appellant and the first respondent 
was only 174 votes, and that if the ballot papers wrongly counted under Rute 47 
(1) (c) had been excluded and the valid votes alone counted, it was he and not 
the first respondent that should have been declared elected under Rule 48, and 
that the result of the election had thus been materially affected. 


In reply, Mr. Pathak contends that this argument, though it might have 
proved decisive if no other factor had intervened, could not prevail in view of the 
other facts found in this case. He argued that Rule 47 was not the only rule 
that had been broken; that owing to the mistake of the polling officer wrong 
ballot papers had been issued, and thus Rule 23 had been broken; that the print- 
ing of the distinguishing mark was faint and that Rule 28 had not also been pro- 
perly complied with; that there was thus a chain of breaches all linked together, 
the final phase of it being the breach of Rule 47 (1) (c) and the effective cause, 
thereof being the violation of Rule 23, and that in judging whether the result of 
the election had been affected, these were matters relevant to be taker into consi- 
deration. The object of the election, he contended, was to enable the majority 
of the voters to send a representative of their choice and for that purpose it was 
necessary to ascertain the intention of the voters from the ballot papers, irrespec- 
tive of the question whether they were formally defective or not; that it was. 
accordingly open to the Tribunal to look behind the barriers created by Rules 23, 
28 and 47 (1) (c), discover the mind of the voters, and if that was truly reflected 
in the result of the election as declared under Rule 48, dismiss the petition under 
section 100 (2) (c). 


Mr. Chatterjee disputes this position, and contends that the enquiry under 
that section must be limited to the matters raised in the election petition, and that 
as there was no complaint about the breach of Rule 23 in that petition, it was out- 
side the scope of the enquiry. It is unnecessary to consider whether it was open 
to the Tribunal to enquire into matters other than those set out in the petition, 
when the returned candidate merely seeks to support the declaration. He has in 
this case presented a recrimination petition under section 97 raising the questior 
of breach of Rule 23, and that is therefore a matter which has to'be determined. 
The Tribunal has gone into that question, and has held that there: was a violation 
of that rule, and its conclusion is not open to attack in these proceedings, and has 
not, in fact, been challenged. The real controversy is as to the effect of that 
finding on the rights of the parties. The answer to this is to be found in section 
97. Under that section, all matters which could be put forward as grounds for 


waciting aside the election of the petitioner if he had been returned under Rule 48 


could be urged in answer to the prayer in his petition that he might be declared 
duly elected. And the result of this undoubtedly is that the first respondent 
gould show that if the appellant had been returned under Rule 48 his election 
would have been liable to be set aside for breach of Rule 23, and that therefore 
he should not be declared elected. That according to the Tribunal having been 
shown, it is open to us to hold that by reason of the violation of Rule 23, the 
appellant is not entitled to be declared elected. 


Can we go further, ånd uphold the election of the first respondent under 
section 100 (2) (c) on the ground that if Rule 23 had not been broken, the wasted? 
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votes would have gone to him? The argument of the appellant is that that 
world, in effect, be accepting the very votes which the Legislature says in Rule 
47 (1) should be rejected, and that it 1s not warranted by the scheme of the Act. 
We think that this contention is well-founded. Section 46 of the Act provides. 
that 


“when the counting of the votes has been completed, the Returning Officer shall forthwith 
declare the result of the election in the manner provided by this Act or the rules made thereunder.” 


The rule contemplated by this section is Rule 48. That provides that the Return- 
ing Officer should after counting the votes 


« forthwith declare the candidate or candidates to whom the largest number of valid votes has 
been given, to be elected.” 


Under this rule quite clearly no candidate can be declared elected on the strength 
of votes which are liable to be rejected under Rule 47. The expression “the 
result of the election” in section 100 (1) (c) must, unless there is something in 
the context compelling a different interpretation, be construed in the same sense 
as in section 66, and there it clearly means the result on the basis of the valid 
votes. 

This conclusion is further fortified when the nature of the duties which a 
Returning Officer has to perform under Rule 47 is examined. Under that Rule, 
the Returning Officer has to automatically reject certain classes of votes for not 
being in conformity with the rules. They are set out under Rule 47 (1) (b) and 
(c). In other cases, the rejection will depend on his decision whether the condi- 
tions for their acceptance have been satisfied. Thus in Rule 47 (1) (a) he must 
decide whether the mark or writing is one from which the elector could be identi- 
fied; under Rule. 47 (1). (d), whether the.ballot paper is spurious or mutilated 
beyond identification; and under Rule 47°(2), whether more than one ballot paper 
has been cast by the voter. Rule 47 (4) is important. It provides that 


“ the decision of the Returning Officer as to the validity ofa ballot paper . . . - + « + 
shall be final subject to any decision to the contrary given by a Tribunal on the trial of an election 
petition calling in question the election.” 


Under this provision, the Tribunal is constituted a Court of Appeal against the ) 


decision of the Returning Officer, and as such its jurisdiction must be co-exten- 

sive with that of the Returning Officer and cannot extend further. If the. 
Returning Officer had no power under Rule 47 to accept a vote which had not the 

distinguishing mark prescribed by Rule 28 on the ground that it was due to the 

mistake of the presiding officer.in delivering the wrong ballot paper—it is not 

contended that he has any such power, and clearly he has not—the Tribunal review- 

ing this decision under Rule 47 (4) can have no such power. It cannot accept 

a ballot paper which the Returning Officer was bound to reject under Rule 47. 

It is argued with great insistence that as the object of the Election Rules is. 
to discover the intention of the majority of the voters in the choice of a represen- 
tative, if an elector has shown a clear intention to vote for a particular candidate, 
that must be taken into account under section 100 (2) (c), even though theVOre 
might be had for non-compliance with the formalities. But when the law pres- 
cribes that the intention should be expressed in a particular manner, it can be taken 
into account only if it is so expressed. An intention not duly expressed is, in% 
Court of law, in the same position as an intention not expressed at all. 

The decision in Woodward v. Sarsons, was cited in support of the conten- 
tion that for deciding whether the result of the, election had been affected it was 
permissible to take into account votes which had been rendered invalid by the 


1. (1875) L.R. 10 Common Pleas 733. 
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mistake of the polling officer. That was a decision on section 13 of the Ballot 
Act, 1872, which provided that no election should be declared invalid by reasdn of 
non-compliance with the rules, if it appeared to the Tribunal 


o 
“that the election was conducted in accordance with the principles laid down in the body 
of this Act, and that such non-compliance or mistake did not affect the result of the election.g 


What happened in that case was that all the ballot papers issued at polling station 
No. 130 had been marked by the polling officer and had become invalid under 
section 2 of the Act. It was contended on behalf of the unsuccessful candidate 
that the mistake of the polling officer rendered the whole election void, without 
reference to the question whether the result of the election had’ been affected. 
In repelling this contention, the Court observed at page 750: 

“Inasmuch, therefore, as no voter was prevented from voting, it follows that the errors of the 

presiding officers at the polling stations No. 130 and No. 125 did not affect the result of the election, 
and did not prevent the majority of electors from efective expressing their votes in favour of the 
candidate they preferred, and therefore that the election cannot be declared void by the common Jaw 
applicable to parliamentary elections ”. 
This was merely a decision on the facts that the departure from the prescribed 
rules of election at the polling stations was not so fundamental as to render the 
election not one “conducted in accordance with the principles laid down under the 
body of this Act”. 

Reliance was placed on certain observations in Re South Newington Election 
Petition.” In that case, the ballot paper had been rejected by the Returning 
Officer on the ground that it did not bear the requisite official mark. The Court 
in a petition to set aside the election held on an examination of the ballot paper 
that the official stamp had been applied, though imperfectly, and that it should 
have been accepted. The actual decision is in itself of no assistance to the res- 
pondent; but the Court observed in the course of its judgment: 

“« We think that, in a case where the voter is in no sense to blame, where he has intended to 

vote and has exp his intention of voting in a particular way, and, so far as bis part of the 
transaction is cohcerned, has done everything that he should, and the only defect raised as a 
matter of criticism of the ballot paper is some defect on the part of the official machinery by which 
the election is conducted, special consideration should (and, no doubt, would) be given, in order 
that the voter should not be disfranchised.” 
These observations are no authority for the proposition that if there was no mark 
at all on the ballot paper it could still be accepted on the ground of intention. On 
the other hand, the whole of the discussion is intelligible only on the hypothesis 
that if there was no mark at all on the ballot paper, it must be rejected. 

In the result, we must hold that in maintaining the election of the first res- 
pondent on the basis of the 301 votes which were liable to be rejected under Rule 
47 (1) (c) the Tribunal was plainly in error. Mr. Chatterjee would have it 
that this error is one of jurisdiction. We are unable to take this view, because 
the Tribunal had jurisdiction to decide whether on a construction of section 100 

2) (c) it could go into the fact of breach of Rule 23, and if it committed an 
error, it was an error in the exercise of its jurisdiction and not in the assumption 
thereof. But the error is manifest on the face of the record, and calls for inter- 
ference in certiorari. 

We have held that the election of the first respondent should be set aside. 
We have further held that if the Returning Officer had, after rejecting the 301 
ballot papers which did not bear the correct marks, declared the appellant elected, 
his election also would have to be declared void. The combined effect of section 
‘97 and section 100 (2) (9) is that there is no valid election. Under the circum- 


— 
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stances, the proper order to pass is to quash the decision of the Tribunal and 
remdve it out of the way by certiorari under Article 226, and to set aside the 
elegtion of the first respondent in exercise of the powers conferred by Article - 

. Asa result of our decision, the Election Commission will now proceed to 
holf a fresh election. 


This appeal must accordingly be allowed, the decisions of the High Court 
and the Tribunal quashed and the whole election set aside. The parties will bear 
their own costs throughout. 

G.R.|K.S. a Appeal allowed. 


SUPREME COURT OF INDIA. 
(Criminal Appellate Jurisdiction.) 
Present :—B. K. MUKHERJEA, VIVIAN Bose anp B. JAGANNADHADAS, JJ. 
H. N. Rishbud and Inder Singh .. Appellants* 


v. 
The State of Delhi .. Respondent. 

Prevention of Gorruption Act (II of 194'7), section 5 (4) and proviso to section 3 corresponding to section 5-4 
substituted by Act (LIX of 1952)—-If mandatory or directory—Investigation conducted in violation of—Effect. 

Section 5 (4) and proviso to section 3 of the Prevention of Corruption Act and the corresponding 
section 5-A substituted by Act (LIX of 1952) are mandatory and directory and an investigation 
conducted in violation thereof bears the stamp of illegality. Where the cognizance of the case has 
in fact been taken and the case has proceeded to termination, the invalidity of the precedent investi- 
gation does not vitiate the result, unless miscarriage of justice has been caused thereby. 

When such a breach is brought to the notice of the Court at an early stage of the trial the Court 
will have to consider the nature and extent of the violation and pass appropriate orders for such re- 
investigation as may be called for, wholly or partly, and by such officer as it considers appropriate 
with reference to the requirements of section 5-A of the Act. 

Appeals by Special Leave granted by the Supreme Court by its Order, dated 
the 27th October, 1953, from the Judgment and Order, dated the 24th August, 
1953, of the Punjab High Court at Circuit Bench, Delhi, in Criminal Revision No. 
109-D of 1953 arising out of the Judgment and Order, dated the 25th May, 1953, 
of the Court of Special Judge, Delhi, in Corruption Cases Nos. 12 to 14 of 1953. 

H. J. Umrigar and Rajinder Narain, Advocates, for Appellant No. 1. e 

C. K. Daphtary, Solicitor-General for India (G. N. Josh, P. A. Mehta 
and P. G. Gokhale, Advocates, with him) for Respondent. 

The Judgment of the Court was delivered by 

Jagannadhadas, J.—These are appeals by special leave against the orders. 
of the Punjab High Court made in exercise of revisional jurisdiction, reversing 
the orders of the Special Judge, Delhi, quashing certain criminal proceedings 
pending before himself against these appellants for alleged offences under the 
Penal Code and the Prevention of Corruption Act, 1947. The Special Judge 
quashed the proceedings on the ground that the investigations on the basis of 
which the appellants were being prosecuted were in contravention of the provi- 
sions of sub-section (4) of section 5 of the Prevention of Corruption Act, 1947, 
and hence illegal. In Appeal No. 95 of 1954 the appellants are two persong 
by name H. N. Rishbud and Indar Singh. In Appeals Nos. 96 and 97 of 1954 
H. N. Rishbud above-mentioned is the sole appellant. These appeals raise a 
common question of law and are dealt with together. The appellant Rishbud was 
the Assistant Development Officer (Steel) in the officeeof the Director-General, 
Ministry of Industry and Supply, Government of Indiq and the appellant Indar 
A ee ae ee eee ee ee ee ee 


* Cr.A. Nos. 95 to 97 and 106 of 1954. Z 14th December, 1954. 
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Singh’ was the Assistant Project Section Officer (Steel) in the office of the Direc- 
torate-General, Ministry of Industry and Supply, Government of India. There 
-appear to be a number of prosecutions pending against them before the Specjal 
Judge, Delhi, appointed under the Criminal Law Amendment Act, 1952 (Act 
XLVI of 1952). We are concerned in these appeals with Cases Nos. 12, 13 8nd 
14 of 1953. Appeals Nos. 95, 96 and 97 arise respectively out of them. The 
cases against these appellants are that they along with some others entered into 
criminal conspiracies to obtain for themselves or for others iron and steel materials 
in the name of certain bogus firms and that they actually obtained quota certificates, 
on the strength of which some of the members of the conspiracy took delivery 
of quantities of iron and steel from the stock-holders of these articles. The 
charges, therefore, under which the various accused, including the appellants, are 
being prosecuted are under section 120-B, Indian Penal Code, section 420, Indian 
Penal Code and section 7 of the Essential Supplies (Temporary Powers) Act, 
1946. In respect of such of these accused as are public servants, there are also 
charges under section 5 (2) of the Prevention of Corruption Act, 1947)... . 


Under section 5 (4) of the Prevention of Corruption Act, 1947, a police 
officer below the rank of a Deputy Superintendent of Police shall not investigate 
any offence punishable under sub-section (2) of section 5 without the order of a 
Magistrate of the First Class. The first information reports in these cases were 
laid in April and June, 1949, but permission of the Magistrate, for investigation 
as against the public servants concerned, by a police officer of a rank lower than 
a Deputy Superintendent of Police, was given in March and April, 1951. The 
charge-sheets in all these cases were filed by such officers in August and November, 
1951, +.e., subsequent to the date on which permission as above was given. But 
admittedly the investigation was entirely or mostly completed in between the dates 
when the first information was laid and the permission to investigate by an officer 
of a lower rank was accorded. It appears from the evidence taken in this behalf 
that such investigation-was conducted not by any Deputy Superintendent of Police 
but by officers.of lower rank and that after the permission was accorded little or 

_ no further investigation was made. The question, therefore, that has been raised 
is, that the proceedings by way of trial initiated on such charge-sheets are illegal 
and require to be quashed. 


To appreciate the argument it is necessary to notice the relevant sections of 
the Prevention of Corruption Act, 1947 (Act II of 1947) (hereinafter referred 
to as the Act). Section 3 of the Act provides that offences punishable under 
section 161 or 165, Indian Penal Code, shall be deemed to be cognizable offences. 
Section 4 enacts a special rule of evidence against persons accused of offences 
under section 161 or 165, Indian Penal Code, throwing the burden of proof on the 
accused. Broadly stated, this section provides that if it is proved against an 

“Ated that he has accepted or obtained gratification other than legal remuneration, 
it shall be presumed against him that this was so accepted or obtained as a motive 
or reward, such as is mentioned in section 161, Indian Penal Code. Sub-sections 
(1) and (2) of section 5 create a new offence of “criminal misconduct in discharge 
of official duty” by a public servant punishable with imprisonment for a term of 
seven years or fine or both. Sub-section (3) thereof enacts a new rule of evi- 
dence as against a person accused of the commission of offences under sections 
5 (1) and (2). That rile, broadly stated, is that when a person so accused, or 
any other person on his béhalf, is in possession of pecuniary resources or property 
disproportionate to the known sources of his income and for which he cannot 
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satisfactorily account, the Court shall presume him to be guilty of criminal mis- 
condtict unless he can displace that presumption by evidence. The offence of 
criminal misconduct which has been created by the Act, it will be seen, is in itself 
a cognizable offence, having regard to item 2 of the last portion of Schedule Il 
of the Criminal Procedure Code under the head “offences against the other laws”. 
In the normal course, therefore, an investigation into the offence of criminal 
misconduct under section 5 (2) of the Act and an investigation into the offence 
under sections 161 and 165, Indian Penal Code, which have been made cognizable 
by section 3 of the Act would have to be made by an officer in charge of a police 
station and no order pf any Magistrate in this behalf would be required. But 
the proviso to section 3 as well as sub-section (4) of section 5 of the Act speci- 
fically provide that 


‘© a police officer below the rank of a Deputy Superintendent of Police shall not investigate 
any such offence without the order of a Magistrate of a First Class or make any arrest therefor 
without a warrant.” 


It may be mentioned that this Act was amended by Act LIX of 1952. The above 
mentioned proviso to section 3 as well as sub-section (4) of section 5 have been 
thereby omitted and substituted by section 5-A, the relevant portion of which may 
be taken to be as follows: 

“Notwithstanding anything contained in the Code of Criminal Procedure, no police officer 
below the rank of a Deputy Superintendent of Police (elsewhere than in the presidency towns of 
Calcutta, Madras and Bombay) shall investigate any offence punishable under sections 161, 165 or 
165-A of the Indian Penal Code or under section 5 (2) of this Act without the order of a Magistrate 
of the First Class.” 

This amendment makes no difference. In any case the investigation in these 
cases having taken place prior to the amendment, what is relevant is section 5 (4) 
as it stood before the amendment. It may also be mentioned that in 1952 there 
was enacted the Criminal Law Amendment Act, 1952, (Act XLVI of 1952), which 
provided for the appointment of Special Judges to try offences under sections. 
161, 165 and 165-A, Indian Penal Code, and under sub-section (2) of section 5 
of the Act such offences were made triable only by such Special Judges. Provi- 
sion was also made that all pending cases relating to such offences shall be for- 
warded for trial to the Special Judge. That is how the present cases are all now. 
before the Special Judge of Delhi appointed under this Act. 


On the arguments urged before us two points arise for consideration. (1) 
Is the provision of the Prevention of Corruption Act, 1947, enacting that the 
investigation into the offences specified therein shall not be conducted by any 
police officer of a rank lower than a Deputy Superintendent of Police without 
the specific order of a Magistrate, directory or mandatory. (2) Is the trial 
following upon an investigation in contravention of this provision illegal. 


To determine the first question it is necessary to consider carefully both the 
language and scope of the section and the policy underlying it. As has been 
pointed out by Lord Campbell in Liverpool Borough Bank v. Turner, 


‘© there is no universal rule to aid in determining whether mandatory enactments shall be 
considered directory only or obligatory with an implied nullification for disobedience. It is the 
duty of the Court to try to get at the real intention of the Legislature by carefully attending go 
the whole scope of the statute to be construed”. (see Craies on Statute Law, page 242, ifth 
Edition). 


The Criminal Procedure Code provides not merely for judicial enquiry into or trial 
of alleged offences but also for prior investigation thereof. S. 5 of the Code shows 
that all offences “shall be investigated, inquired into, *tried and otherwise dealt 
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with in accordance with the Code” (except in so far as any special enactment pay 
provide otherwise). For the purposes of investigation offences are divided into 
two categories ‘cognizable’ and ‘non-cognizable’. When information of the com- 
mission of a cognizable offence is received or such commission is suspected, the 
appropriate police officer has the authority to enter on the investigation of the 
same (unless it appears to him that there is no sufficient ground). But where the 
information relates to a non-cognizable offence, he shall not investigate it without 
the order of a competent Magistrate. Thus it may be seen that according to the 
scheme of the Code, investigation is a normal preliminary to an accused being 
put up for trial for a cognizable offencd (except when the Magistrate takes cogni- 
zance otherwise than on a police report in which case he has the power under 
section 202 of the Code to order investigation if he thinks fit.) Therefore, it is 
clear that when the Legislature made the offences in the Act cognizable, prior 
investigation by the appropriate police officer was contemplated as the normal 
preliminary to the ‘trial in respect of such offences under the Act. In order to 
ascertain the scope of and the reason for requiring such investigation to be con- 
ducted by an officer of high rank (except when otherwise permitted by a Magis- 
trate), it is useful to consider what “investigation” under the Code comprises. 
Investigation usually starts on information relating to the commission of an 
offence given to an officer in charge of a police station and recorded under section 
154 of the Code. If from information so received or otherwise, the officer in 
charge of the police station has reason to suspect the commission of an offence, 
he or some other subordinate officer deputed by him, has to proceed to the spot 
to investigate the facts and circumstances of the case and if necessary to take 
measures for the discovery and arrest of the offender. Thus investigation prima- 
rily consists in the ascertainment of the facts and circumstances of the case. By 
definition, it includes “all the proceedings under the Code for the collection of 
evidence conducted By a police officer”. For the above purposes, the investiga- 
ting officer is given the power to require before himself the attendance of any 
person appearing to be acquainted with the circumstances of the case. He has 
also the authority to examine such person orally either by himself or by a duly 
‘authorised deputy. The officer examining any person in the course of investi- 
gation may reduce his statement into writing and such writing is available, in the 
trial that may follow, for use in the manner provided in this behalf in section 162. 
Under section 155 the officer in charge of a police station has the power of making 
a search in any place for the seizure of anything believed to be necessary for the 
purpose of the investigation. The search has to be conducted by such officer 
in person. A subordinate officer may be deputed by him for the 
purpose only for reasons to be recorded in writing if he is unable to conduct the 
search in person and there is no other competent officer available. The investi- 

ting officer has also the power to arrest the person or persons suspected of the 
commission of the offence under section 54 of the Code. A police officer making 
an investigation is enjoined to enter his proceedings in a diary from day-to-day. 
Where such investigation cannot be completed within the period of 24 hours and 
the accused is in custody he is enjoined also to send a copy of the entries in the 
diary to the Magistrate concerned. It is important to notice that where the 
investigation is conducted not by the officer in charge of the police station but by 
a subordinate officer (by vjrtue of,one or other of the provisions enabling him to 
depute such subordinate officer for any of the steps in the investigation) such 
subordinate officer is to rep&rt the result of the investigation to the officer in charge 
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of the police station. If, upon the completion of the investigation it appears to 
the officer in charge of the police station that there is no sufficient evidence or rea- 
sonable ground, he may decide to release the suspected accused, if in custody, 
off his executing a bond. If, however, it appears to him that there is sufficient 
eviglence or reasonable ground, to place the accused on trial, he is to take the neces- 
sary steps therefor under section 170 of the Code. In either case, on the comple- 
tion of the investigation he has to submit a report to the Magistrate under section 
173 of the Code in the prescribed form furnishing various details. Thus, under 
the Code investigation consists generally of the following steps: (1) Proceeding 
to the spot, (2) Ascertainment of the facts and circumstances of the case, (3) Dis- 
covery and arrest of the suspected offender, (4) Collection of evidence relating to 
the commission of the offence which may consist of (a) the examination of various 
persons (including the accused) and the reduction of their statements into writing, 
if the officer thinks fit, (b) the search of places or seizure of things considered 
necessary for the investigation and to be produced at the trial, and (5) Formation 
of the opinion as to whether on the material collected there is a case to place the 
accused before a Magistrate for trial and if so taking the necessary steps for the 
same by the filing of a charge-sheet under section 173. The scheme of the Code 
also shows that while it is permissible for an officer in charge of a police station to 
depute some subordinate officer to conduct some of these steps in the investiga- 
tion, the responsibility for every one of these steps is that of the person in the 
situation of the officer in charge of the police station, it having been clearly pro- 
vided in section 168 that when a subordinate officer makes an investigation he 
should report the result to the officer in charge of the police station. It is also 
clear that the final step in the investigation, vig., the formation of the opinion 
as to whether or not there is a case to place the accused on trial is to be that of 
the officer in charge of the police station. There is no provision permitting 
delegation thereof but only a provision entitling superior officers to supervise or 
participate under section 551. 


It is in the light of this scheme of the Code that the scope of a provision like 
section 5 (4) of the Act has to be judged. When such a statutory provision en- | 
joins that the investigation shall be made by a police officer of not less than a 
certain rank, unless specifically empowered by a Magistrate in that behalf, not- 
withstanding anything to the contrary in the Code of Criminal Procedure, it is 
clearly implicit therein that the investigation (in the absence of such permission) 
‘should be conducted by the officer of the appropriate rank. This is not to say 
that every one of the steps in the investigation has to be done by him in person ur 
that he cannot take the assistance of deputies to the extent permitted by the Code 
to an officer in charge of a police station conducting an investigation or that he is 
bound to go through each of these steps in every case. When the Legislature 
has enacted in emphatic terms such a provision it is clear that it had a defipitem, 
policy behind it. To appreciate that policy it is relevant to observe that under 
the Code of Criminal Procedure most of the offences relating to public servants 
as such, are non-cognizable. A cursory persual of Schedule II of the Crimina 
Procedure Code discloses that almost all the offences which may be alleged to have 
been committed by a public servant, fall within two chapters, Chapter IX “offences 
by or relating to public servants”, and Chapter XI “Offences against public 
justice” and that each one of them is ‘non-cogniaable. Vide entries in Schedule 
II under sections 161 to 169, 217 to 233, 225-A as also 128 and 129). The un- 
derlying policy in making these offences by public servarits non-cognizable appears 
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‘to be that public servants who have to discharge their functions—often enough 
in difficult circumstances—should not be exposed to the harassment of investiga- 
tion against them on information levelled, possibly, by persons affected by their 
official acts, unless a Magistrate is satisfied that an investigation is called for, and 
on such satisfaction authorises the same. This is meant to ensure the diligent 
discharge of their official functions by public servants, without fear or favour. 
When, therefore, the Legislature thought fit to remove the protection from the 
public servants, in so far as it relates to the investigation of the offences of cor- 
ruption comprised in the Act, by making them cognizable, it may be presumed 
that it was considered necessary to provide a substituted safeguard from undue 
harassment by requiring that the investigation is to be conducted normally by a 
police officer of a designated high rank. Having regard therefore to the peremp- 
tory language of sub-section (4) of section 5 of the Act as well as to the policy 
apparently underlying it, 1t 1s reasonably clear that the said provision must be 
taken to be mandatory. 

It has been suggested by the learned Solicitor-General in his arguments that 
the consideration as to the policy would indicate, if at all, only the necessity for 
the charge-sheets in such a case having to be filed by the authorised officer, after 
coming to his own conclusion as to whether or not there isa case to place the 
accused on trial before the Court, on a perusal of the material previously collected, 
and that at best this might extend also to the requirement of arrest of the concerned 
public servant by an officer of the appropriate rank. There is, however, no reason 
to think that the policy comprehends within its scope only some and not all the 
steps involved in the process of investigation which, according to the scheme of 
the Act, have to be conducted by the appropriate investigating officer either 
directly or when permissible through deputies, but on his responsibility. It is to 
‘be borne in mind that the Act creates two new rules of evidence one under section 
4 and the other under section 5 (3), of an exceptional nature and contrary to the 
accepted canons of criminal jurisprudence. It may be of considerable impor- 
tance to the accused that the evidence in this behalf is collected under the respon- 
‘sibility of ‘the authorised and competent investigating officer or is at least such for 

«which such officer is prepared to take responsibility. It is true that the result of 
a trial in Court depends on the actual evidence in the case but it cannot be posited 
that the higher rank and the consequent greater responsibility and experience of 
a police officer has absolutely no relation to the nature and quality of evidence 
collected during investigation and to be subsequently given in Court. ,; 

A number of decisions of the various High Courts have been cited before 
‘us bearing on the questions under consideration. We have also perused the re- 


-.cent unreported Full Bench judgment of the Punjab High Court. These dis- 


close a conflict of opinion. It is sufficient to notice one argument based on sec- 
tion 156 (2) of the Code on which reliance has been placed in some of these deci- 
“Sione in support of the view that section 5 (4) of the Act is directory and not 
mandatory. Section 156 of the Criminal Procedure Code is in the following 
“terms: z 
“156 (1). Any officer in charge of a police-station may, without the order of a Magistrate, 
investigate any cognizable case which a Court having jurisdiction over the local area within the limits 


of such station would have power to inquire into or try under the provisions of Chapter XV relating 
to the place of inquiry or trial. 

(2) No proceeding of a police-officer in any such case shall at any stage be called in question 
on the ground that the case wasne which such officer was not empowered under this section to inves- 
‘tigate. 
a a eee 
I. Criminal Appeals Nos. 25-D and 434 of 1953 disposed of on grd May, 1954. 
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(3) Any Magistrate empowered under section 190 may order such an investigation as above- 
mentioned.” 


‘The argument advanced is that section 5 (4) and proviso to section 3 of the Act 
are in substance and in effect in the nature of an amendment of or proviso to 
section 156 (1), Criminal Procedure Code. In this view, it was suggested that 
section 156 (2) which cures the irregularity of an investigatien by a person: not 
empowered is attracted to section 5 (4) and proviso to section 3 of the 1947 Act 
and section 5-A of the 1952 Act. With respect, the learned Judges appear to 
have overlooked the phrase “under this section” which is to be found in sub- 
section (2) of section 156, Criminal Procedure Code. What that sub-section 
cures is investigation by an officer not empowered under that section, i.e., with 
reference to sub-sections (1) and (3) thereof. Sub-section (1) of section 156 
is a provision empowering an officer in charge of a police station to investigate a 
cognizable case without the order of a Magistrate and delimiting his power to 
the investigation of such cases within a certain local jurisdiction. It is the 
violation of this provision that is cured under sub-section (2). Obviously sub- 
section (2) of section 156 cannot cure the violation of any other specific statutory 
provision prohibiting investigation by an officer of a lower rank than a Deputy 
Superintendent of Police unless specifically authorised. But apart from the 
implication of the language of section 156 (2), it is not permissible to read the 
emphatic negative language of sub-section (4) of section 5 of the Act or of the 
proviso to section 3 of the Act, as being merely in the nature of an amendment 
of or a proviso to sub-section (1) of section 156, Criminal Procedure Code. Some 
of the learned Judges of the High Courts have called in aid sub-section (2) of 
section 561, Criminal Procedure Code, by way`of analogy. It is difficult to see how 
this analogy helps unless the said sub-section is also to be assumed as directory 
and not mandatory which certainly is not obvious on the wording thereof. We 
are, therefore, clear in our opinion that section 5 (4) and proviso to section 3 of 
the Act and the corresponding section 5-A of Act LIX of 1952 are mandatory 
and not directory and that the investigation conducted in violation thereof bears 


the stamp of illegality. 


The question then requires to be considered whether and to what extent the 
trial which follows such investigation is vitiated. Now, trial follows cognizance 
and cognizance is preceded by investigation. This is undoubtedly the basic 
scheme of the Code in respect of cognizable cases. But it does not necessarily 
follow that an invalid investigation nullifies the cognizance or trial based thereon. 
Here we are not concerned with the effect of the breach of a mandatory provision 
regulating the competence or procedure of the Court as regards cognizance or 
trial. It is only with reference to such a breach that the question as to whether 
it constitutes an illegality vitiating the proceedings or a mere irregularity arises. 
A defect or illegality in investigation, however serious, has no direct bearint® Of 
the competence or the procedure relating to cognizance or trial. No doubt a 
police report which results from an investigation is provided in section 190, Cri- 
minal Procedure Code, as the material on which cognizance is taken. But it cas- 
not be maintained that a valid and legal police report is the foundation of the juris- 
‘diction of the Court to take cognizance. Section 190, Criminal Procedure Code, 
is one out of a group of sections under the heading “Conditions requisite for initia- 
tion of proceedings”. The language of this section i8 in marked contrast with 
that of the other sections of the group under the same heading, 4.¢., sections 193 
and 195 to 199. These latter sections regulate the competence of the Court and 


~ 


180 THE MADRAS LAW JOURNAL REPORTS (SUPREME GOURT). [1955 


bar its jurisdiction in certain cases excepting in compliance therewith. But sec- 
tion 190 does not. While no doubt in one sense, clauses (a), (b) and (c) of 
section 190 (1) are conditions requisite or taking of cognizance, it is not possible 
to say that cognizance on an invalid police report is prohibited and is therefore a 
nullity. Such an invalid report may still fall either under clause (a) or (b) Sf 
section 190 (1), (whether it is the one or the other we peed not pause to consider) 
and in any case cognizance so taken is only in the nature of error in a proceeding 
antecedent to the trial. To such a situation section 537, Criminal Procedure Code, 
which is in the following terms is attracted: 

“Subject to the provisions hereinbefore’ contained, no finding, sentence or order passed by a 

Court of competent jurisdiction shall be reversed or altered on appeal or revision on acount of any 
error, omission or irregularity in the complaint, summons, warrant, charge, proclamation, order, 
Judgment or other proceedings before or during trial or in any enquiry or other proceedings under 
this Code, unless such error, omission or irregularity, has in fact occasioned a failure of justice ”. 
If, therefore, cognizance is in fact taken, on a police report vitiated by the breach 
of a mandatory provision relating to investigation, there can be no doubt that the 
result of the trial which follows it cannot be set aside unless the illegality mm the 
investigation can be shown to have brought about a miscarriage of justice. That 
an illegality committed in the course of investigation does not affect the competence 
and the jurisdiction of the Court for trial is well settled as appears from the cases 
in Prabhu v. Emperor: and Lumbhardar Zutshi v. The King.? These no doubt 
relate to the illegality of arrest in the course of investigation while we are con- 
cerned in the present cases with the illegality with reference to the machinery for 
the collection of the evidence. This distinction may have a bearing on the ques- 
tion of prejudice or miscarriage of justice, but both the cases clearly show that 
invalidity of the investigation has no relation to the competence of the Court. 
We are, therefore, clearly, also, of the opinion that. where the cognizance of the 
case has in fact been taken and the case has proceeded to termination, the invalidity 
of the precedent investigation does not vitiate the result, unless miscarriage of 
justice has been caused thereby. 


It does not follow, however, that the invalidity of the investigation is to be 
completely ignored by the Court during trial. When the breach of such a man- 
datory provision is brought to the knowledge of the Court at a sufficiently curly 
stage, the Court, while not declining cognizance, will have to take the necessary 
steps to get the illegality cured and the defect rectified, by ordering such reinvesti- 
gation as the circumstances of-an individual case may call for. Such a course 
is not altogether outside the contemplation of the scheme of the Code as appears 
from section 202 under which a Magistrate taking cognizance on a complaint can 
order investigation by the police. Nor can it be said that the adoption of such 
a course is outside the scope of the inherent powers of the Special Judge, who for 
Burpgses of procedure at the trial is virtually in the position of a Magistrate try- 
ing a warrant case. When the attention of the Court is called to such an illegality 
at a very early stage it would not be fair to the accused not to obviate the prejudice 
thgt may have been caused thereby, by appropriate orders, at that stage but to 
leave him to the ultimate remedy of waiting till the conclusion of the trial and of 
discharging the somewhat difficult burden under section 537, Criminal Procedure 
Code, of making out that such an error has in fact occasioned a failure of justice. 
It is relevant in this context to observe that even if the trial had proceeded. to 
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conclusion and the accused had to make out that there was in fact a failure of 
justice as the result of such an error, Explanation to section 537, Criminal Pro- 
cgdure Code, indicates that the fact of the objection having been raised at an early 
stage of the proceeding is a pertinent factor. To ignore the breach in such a situation 
wien brought to the notice of the Court would be virtually to make a dead letter 
of the peremptory provision which has been enacted on grounds of public policy 
for the benefit of such an accused. It is true that the peremptory provision itself 
allows an officer of a lower rank to make the investigation if permitted by the 
Magistrate. But this is not any indication by the Legislature that an investiga- 
tion by an officer of a lower rank without such permission cannot be said to cause 
prejudice. When a Magistrate is approached for granting such permission he is 
expected to satisfy himself that there are good and sufficient reasons for authoris- 
ing an officer of a lower rank to conduct the investigation. The granting of stich 
permission is not to be treated by a Magistrate as a mere matter of routine but 
it is an exercise of his judicial discretion having regard to the policy underlying 
it. In our opinion, therefore, when such a breach is brought to the notice of 
the Court at an early stage of the trial the Court will have to consider the nature 
and extent of the violation and pass appropriate orders for such reinvestigation 
as may be called for, wholly or partly, and by such officer as it considers appro- 
priate with reference to the requirements of section 5-A of the Act. It is in the 
light of the above considerations that the validity or otherwise of the objection as 
to the violation of section 5 (4) of the Act has to be decided and the course to 
be adopted in these proceedings, determined. 


The learned Special Judge before whom the objection as to the violation of 
‘ section 5 (4) of the Act was taken took evidence as to the actual course of the 
investigation in these cases. In the cases out of which Criminal Appeals Nos. 96 
and 97 of 1954 arise, the first information report which in each case was filed on 
29th June, 1949, was in terms on the basis of a complaint filed by the Director of 
Administration and Co-ordination, Directorate of Industry and’ Supply. This 
disclosed information constituting offences including that under section 5 (2) of 
the Act. The cases were hence registered under various sections including section « 
5 (2), of the Act. The investigation that was called for on the basis of such a 
first information report was to be by an officer contemplated under section 5 (4) 
of the Act. The charge-sheéts in these two cases were filed on 11th August, 195), 
by a Sub-Inspector of Police, R. G. Gulabani and it appears that he applied to 
the Magistrate for permission to investigate into these cases on 26th March, 1951. 
His evidence shows that so far as the case relating to Criminal Appeal No. 97 
of 1954 is concerned, he did not make any investigation at all excepting to put 
up the charge-sheet. All the prior stages of the investigation were conducted by 
a number of other officers of the rank of Inspector of Police or Sub-Inspector of 
Police and none of them had taken the requisite permission of the Magisffite™ 
In the case out of which Criminal Appeal No. 96 of 1954 arises the evidence of 
R. G. Gulabani shows that he took up the investigation after he obtained per- 
mission and partly investigated it thereafter but that the major part of the ifl- 
vestigation was done by a number of other officers who were all below the rank 
of Deputy Superintendent of Police without having obtained from the Magis- 
trate the requisite sanction therefor. Both these are cases of clear violation of 
the mandatory provisions of section 5 (4) of the Act. “In the view we have taken 
of the effect of such violation it becomes necessary fag the Special Judge to re- 
consider the course to be adopted in these two cases. ; ! 
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As regards the case out of which Criminal Appeal No. 95 of 1954 arises. 
it is to be noticed that the first information report which was filed on 30th April, 
1949, disclosed offences only against Messrs. Patiala Oil Mills, Dev Nagar, Delhi, 
and others, and not as against any public servant. The case that was registered 
was accordingly in respect of offences punishable under section 420, Indian Penal 
Code and section 6 of the Essential Supplies (Temporary) Powers Act, 1946, 
and not under any offence comprised within the Prevention of Corruption Act. 
The investigation proceeded, therefore, in the normal course. The evidence shows 
that the investigation in this case was started on 2nd May, 1949, by Inspector Har- 
bans Singh and that on 11th July, 1949, he handed over the investigation to Ins- 
pector Balbir Singh. Since then it was only Balbir Singh that made all the ia- 
vestigation and it appears from his evidence that he examined as many as 25 
witnesses in the case. It appears further that in the course of this investigation 
it was found that the two appellants and another public servant were hable to be 
prosecuted under section 5 (2) of the Act. Application was then made to the 
Magistrate by Balbir Singh for sanction being accorded to him under section 5 
(4) of the Act and the same was given on 20th March, 1951. The charge-sheet 
was filed by Balbir Singh on 15th November, 1951. He admits that all the 
investigation by him excepting the filing of charge-sheet was prior to the obtaining 
the sanction of the Magistrate for investigation. But since the investigation 
prior to the sanction was with reference to a case registered under section 420, 
Indian Penal Code, and section 6 of the Essential Supplies (Temporary) Powers 
Act, 1946, that was perfectly valid. It is only when the material so collected 
disclosed the commission of an offence under section 5 (2) of the Act by public 
servants, that any question of taking the sanction of the Magistrate for the investi- 
gation arose. In such a situation the continuance of such portion of the investi- ' 
gation as remained, as against the public servants concerned by the same officer 
after obtaining the permission of the Magistrate was reasonable and legitimate. 
We are, therefore, of the opinion that there has been no such defect in the investi- 
gation‘in this case as to call for interference. 


In the result, therefore, Criminal Appeal No. 95 of 1954 is dismissed. 
Criminal Appeals Nos. 96 and 97 of 1954 are allowed with the direction that the 
Special Judge will take back the two cases out of which these appeals arose on 
to his file and pass appropriate orders after reconsideration in the light of this 


judgment. 


Criminal Appeal No. 95 of 1954, dismissed. 
Criminal Appeals Nos. 96 and 97 of 1954, allowed. 


Criminal Abpeal No. 106 of 1954. 


The Judgment of the Court was delivered by 


Jagannadhadas, J.—This is an appeal by special leave against a common 
order of the High’ Court of Punjab relating to Cases Nos. 19 to 25 of 1953 
$efore the Special Judge, Delhi. It raises the same questions which have beer 
disposed of by our judgment in Criminal Appeals Nos. 95 to'97 of 1954. Since 
the appeal is, in form, one against the order of the High Court refusing to grant 
stay of the proceedings then pending, it is sufficient to dismiss this appeal with 
the observation that it wHl be open to the appellants to raise the objections before 
the Special Judge. P 

G.R.|K.S. : — Appeal dismissed. 
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Naresh Charan Das Gupta .. Appellani* 
v. 
Paresh Charan Das Gupta .. Respondent. 


Will—Allegation that tt was the result of undue influence—Burden of proof—Terms off 
the will—How far intrinsio evidence of wndue tnfluence—Suocession Act (XXXIX of 1925), 
section 63- Attestation—F1 oof, £ 


Where it is not in disputo that the testator executed the will in question and that he 
had the requisite mental capacity at that time, the burden is on the party who alleges it to 
establish that the will was the result of undue influence brought to bear on the testator. The 
terms of the will (namely that they were unnatural in that a son had been practically disin- 
herited and his children altogether ignored) cannot be relied on as intrinsic evidence of undue 
influence. It cannot be laid down as a matter of law that because the witnesses did not 
state in examination-in-chief that they signed the will in the presence of the testator there 
was no due attestation. It will depend on the circumstances elicited in evidence whether the 
attesting witnesses signed in the presence of the testator. This is a pure question of fact 
depending on appreciation of evidence. 

On Appeal from the Judgment and Decree dated the 5th day of March, 1951, 
of the High Court of Judicature at Calcutta in Appeal from Original Decree No. 
87 of 1949 arising out of the decree dated the 20th day of January, 1949, in Smt 
No. 94 of 1946 of the Court of 3rd Additional District Judge at 24-Parganas. 


M. C. Setalvad, Attorney-General for India (Sukumar Ghose, Advocate, 
with him) for Appellant. 


ss Bonkam Chandra Bannerjee and R. R. Biswas, Advocates, for Respondent 
o. 1. 


The Judgment of the Court was delivered by 

Venkatarama Ayyar, J.—This appeal arises out of an application filed by 
the first respondent for probate of a will dated 28th November, 1943, executed by 
one Bhabesh Charan Das Gupta. ‘The testator died on 27th October, 1944, leav- 
ing him surviving two sons, Paresh Charan Das (the first respondent), Naresl 
Charan Dag (the appellant) and a daughter, Indira (the second respondent) . 
The estate consisted of a sixth share in some ancestral lands at Matta in the Dis- 
trict of Dacca, and a house No. 50, South End Park, Calcutta, built by the 
testator on a site purchased by him. By his will, he directed that a legacy of 
Rs. 10 per mensem should be paid to his younger son, the appellant, for the period 
of his life; that his daughter should be entitled to a life estate in five specified 
rooms in the house to be enjoyed either personally by her and the members of . 
the family, or by leasing them to others; that a legacy of Rs. 10 per mensem 
should be paid to one or the other of two hospitals named, and that subject to 
the legacies aforesaid, the first respondent should take the estate, perform the 
sraddha, and pay one-sixth of the expenses for the worship of the deity insThllea™ 
in the ancestral house. 

The first respondent who was the sole executor under the will, applied in 
due course for probate thereof. The appellant entered caveat, and thereupon 
the application was registered as a suit. He then filed a written statement, and 
on that, the following issues were framed: 

(1) Was the Will in question lawfully and validly executed and attested? 
(2) Had the testator testamentary capacity at the Hes of the execution of the Will? 
BN a ha ee 
*Civil Appeal No. 202 of 1952. A 2nd December, 1954. 
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(3) Was the Will in question executed under undue influence and pressure exerted by 
Paresh Charan Das Gupta??? ° 
The Additional District Judge of the 24-Parganas who tried the suit held in 
favour of the first respondent on issues 1 and 2, but against him on issue 3, afd 
in the result, probate was refused. 


e 

The first respondent took the matter in appeal to the High Court, and that 
was heard by G. N. Das and 8. C. Lahiri, JJ. Before them, the appellant did 
not contest the correctness of the finding of the Additional District Judge that 
the testator had testamentary capacity when he executed the will. The two con- 
tentions that were pressed by him were (1) that the will in question was exe- 
euted by the testator under undue influence of the first respondent, and (2) 
that it was not validly attested, and was therefore invalid. On both the ques- 
tions, the learned Judges held in favour of the first respondent, and accordingly 
allowed the, appeal, and directed the grant of probate. Against this judgment, 
the caveator prefers this appeal, and contends that the findings of the Oourt 
below on both the points are erroneous. 


The main question that arises for our decision is whether the will in ques- 
tion was executed under the undue influence of the first respondent. ‘When 
once it has been proved’’, observed Lord Cranworth in Boyse v. Rossborough* 
‘that a will has been executed with due solemnities by a person of competent 
understanding and apparently a free agent, the burden of proving that it was 
executed under undue influence is on the party who alleges it’’. Vide also 
Craig v. Lamoureuz*. In the present case, it is not in dispute that the testa- 
tor executed the will in question, and that he had the requisite mental capacity 
at that time. The burden, therefore, is on the appellant to establish that the 
will was the result of undue infiuence brought to bear on him by the first res- 
pondent. 

The facts so far as they are material for this issue, may now be stated. The 
testator was a police officer and retired in 1927 as Deputy Superintendent of 
Police. Paresh Charan, the elder son, was married in 1925, and lived all along 
with his parents with his wife and children. Nirmala, the wife of the testator, 
died in 1929, and thereafter it was the wife of Paresh Charan that was main- 
taining the home. Naresh Charan studied up to I.A., but in 1920 discontinued 
ehis studies and got into employment in the workshop of Tata & Co., at Jamshed- 
pur on a petty salary; and the evidence is that thereafter he wag practically 
living apart from the family. In 1928 he married one Shantimayi, who was a 
a widow having some children by her first husband. She belonged to Kayastha 
caste, whereas Naresh Charan belonged to the Baid caste. The testator was 
atrongly opposed to this inter-caste marriage, and did his best to stop it but with- 
out success. The correspondence that followed between the appellanti and his 

~ father during this period clearly shows that the father felt very sore over this 
alliance, and wrote that it could not pain him even if his son died. 


With this background, we may turn to the will. The relevant recitals 

heren are as follows: 

‘‘My younger son Sri Naresh Charan Das Gupta is behaving badly with me and without 
my knowledge and consent he has married a girl of a different caste and she has given birth 
‘to two female children and one male child. In these circumstances my said son Sri Naresh 
Cffaran Das Gupta and his son Sreeman Arun Gupta and the two daughters or any other son 
or daughter who may be born to him, will not be entitled to perform my sradh or to offer me 
pindas. For all these reasons I deprive my second son Sri Naresh Charan and his son Sree- 
man Arun Gupta and his two daughters and any other sons or daughters who may be born to 
him as well as Naresh’s wife Sreemati Santi of inheritance from me and from all my movable 
and immovable properties, anéestral ad well as self-acquired. They shall not get any share 
or interest or possession in gi of my aforesaid properties’’. 


I. (1857) 6 H.L.Q. 2: 10 E.R. 1192. 2. L.R, 1920 A.C. 349. 
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It is not disputed that these recitals accord with what the testator had express- 
ed.in the correspondence at the time of the marriage and for some years 
thereafter. But it is argued that sincethen, more than a decade had passed be- 
fere the will was executed, and that during thig period the natural affection of 
the testator for his son had re-asserted itself, that he had forgiven and forgotten 
thô past, and that when the will was actually executed, the recitals above ex- 
tracted did not correctly reflect the then mind of the testator. 


We have been taken through the entire correspondence that passed between 
the testator and the appellant and the members of his family. I+ shows that 
the testator was solicitous about the welfare of the appellant, and was enquiring 
about his health and sending him on occasions medicines; that he was affectio- 
mately disposed towards his children and was sending them presents of cloth; 
that latterly he had so far modified his attitude towards the wife of the ap- 
pellant ag to invite her and her children to Calcutta; that he hinfelf stayed. 
with them for some time at Jamshedpur and was giving advice to the appellant 
on matiers connected with his employment. It was argued that there was thus 
a gradual change of heart on the part of the father towards the appellant and 
the members of his family, that the recitals in the will could not he reconciled 
with this change of attitude, and that they must have been inspired by the first 
respondent. We are unable to agree. It is one thing for a father who feels 
that he has been wronged by a disobedient gon to wish him well in life, and 
quite another thing to give him any of his properties. In the whole of the cor- 
respondence which has been read to us, there is nothing to suggest that he 
wanted the appellant to share in the estate. On the other hand, there are indi- 
cations that even when the appellant was in financial difficulties, the testator 
considered that he was under no sort of obligation to come to his help. Vide 
Exs. 5 (c) and C (1). It may be mentioned that after making the will on 28th 
November, 19438, the testator continued to correspond with the appellant and the 
members of his family precisely in the same terms as before. Vide Exs. B(2), 
A(10). That shows that the two currents of natural affection and settlement 
of properties flowed in distinct channels, and that the change in the course of 
the one had no effect on the direction of the other. 


The testator, it is clear from the correspondence, was a man of strong will, 
‘determined and unshakable in his resolutions. He wrote of himself in Ex.’ 
‘C(34) that ‘‘I am one-third conservative, one-third liberal and one-third auto- 
cratic’. He was very solicitous about the family prestige and reputation, and 
felt deeply hurt when his son entered into a marriage which was viewed by his 
community with disfavour. In Ex. 6(c) he wrote, ‘‘ You broke our hearts for a 
womanwwho has no right to be in my house’’. And as late as 25th December, 1941 he 
wrote to the appellamt that if his wife and children came to live with him ‘‘they 
‘must prepare themselves to meet uncalled for taunts and unpleasant enquiries 
"which may be made by our near and distant village relations in our society who 
will come to see us’’. ° [Vide Exhibit C(37)]. There cannot, therefore, be any 
‘doubt that the testator was all along smarting under a sense of social hugilia. 
‘tion by reagon of the inter-caste marriage, and that the recitals in the will were 
manifestations of a sore in his heart which had remained unhealed to the Jast. 

It was also argued that the dispositions in the will were unnatural in that 
the appellant had been practically disinherited and his children altogether 
ignored. This by itself cannot lead to any inference of undue influence on the 
part of the first respondent. Having regard to the character of the testator and 
‘his feelings in the matter it is not amatter for surprise that he should have cut 
off the appellant with a small legacy. It must also bê mentioned that the net 
value of the assets as given in the probate petition is Rs. 23,865-10-9, and if the. 
‘Other legacies and charges are deducted, what was bequeathed to the first 


S—24 
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respondent cannot be said to be very considerable. It also appears that at that 
time his salary was Rs. 60 per mensem and that be had a number of children, 
whereas the appellant is stated to have had a basic salary of Rs. 250 per mensem 
then. "The first respondent, his wife and children have all along been depa- 
dants of the testator, whereas the appellant had lived apart from him from 1920. 
And it is not unnatural for the testator so to order the distribution of this 
estate as to secure the continuance of the existing state of affairs. The terms 
of the will, therefore, cannot be relied on as intrinsic evidence of undue influence, 
as contended for by the appellant. 


Then there is the evidence of Indira, the daughter of the testator, which 
was taken on commission. She deposed that the testator had told her that there 
were troubles in the house, that the elder son had objection to stay with the 
younger one, ‘‘because if they live together, there will be social trouble regard- 
ing his daughter’s marriage”; and that he therefore wanted to make a will. She 
went on to add that the father subsequently wanted to alter the will, and sert 
for her repeatedly for discussions, but that she generally excused herself, because 
she did not like to intervene in the matter; and that on those occasions, he told 
her, ‘‘At present this will stand, but I want to modify it in future’’. Indira 
also deposed that the first respondent and his wife used to tell the testator that 
there was no change in the conduct of the appellant, that he was extravagant in 
his habits and incurred debts, and that he had taken away some articles. We 
do not consider that it is safe to act on this evidence. It is clear from Exhibit 1 
ihat Indira and her husband had taken sides with the appellant as against the 
first respondent, and wrote to him that in spite of the will the appellant ‘‘should 
have his share as early as possible in order to avoid further complication’”’, though 
it may be noted that they insisted on their rights under the will. Stripped of ail 
its embellishments, the evidence of Indira, if true, comes only to this that the first 
respondent told his father that he could not live under the same roof with his 
brother, and that in view of that attitude, the testator gave no share to 
the appellant in the house. We are unable to see any undue influence in this. 
The first respondent was entitled to put forward his views in the matter, and so 
long as the ultimate decision lay with the testator and his mental capacity was 
unimpaired, there can be no question of undue influence. 


It is elementary law that it is not every influence which is brought to hear 


on a testator that can be characterised as ‘‘undue’’. It is open to a person to 


plead his case before the testator and to persuade him to make a disposition in 
his favour. And if the testator retains his mental capacity, and there is no 
element of fraud or coercion—it has often been observed that undue infiucnces 
may in the last analysis be brought under one or the other of these two cate- 
pories—the will cannot be attacked on the ground of undue influence. The law 
was thus stated by Lord Penzance in Hall v. Hall.. 

‘¢But all influences are not unlawful. Persuasion, appeals to the affections or ties of 


kindred, to a sentiment of gratitude for past services, or pity fot future destitution, or the 
like,—thes* are all legitimate and may be fairly pressed on a testator. On the other hand, 


<> preffure of whatever character, whether acting on the fears or the hopes, if so exerted as to 


overpower the volition without convincing the judgment, is a species of restraint under which 
no valid will can be made Importunity or threats, such as the testator has the courage to 
resist, moral command asserted and yielded to for the sake of peace and quiet, or of escaping 
@-om distress of mind or social discomfort,—these, if carried to a degree in which the free 
play of the testator’s judgment, discretion, or wishes ig overborne, will constitute undue iu- 
fluence, though no force is either used or threatened. In a word, a testator may be led, but 
not driven ; and his will must be the offspring of his own volition, and not the record of some 
one else’s’’. 


Section 61 of the Indian’ Succession Act (XX XIX of 1925) enacts that, 


a A 


ê 
I. (1932) L.R 1 P. & D. 481 at 482. 
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‘‘A will or any part of a will, the making of which has been caused by fraud or coer- 
cion, or by such importunity as takes away the free agency of the testator, is void’’. 
Illustration (vii) to the section is very instructive, and is as follows: 

e ‘A being in such a state of health as to be capable of exercising his own judgment and 
volition, B uses urgent intercession and persuasion with him to induce him to make a will of a 
cestain purport. A, in consequence of the intercession and persuasion, but in the free exer- 
cise of his judgment and volition, makes his will in the manner recommended by B. The will 
is not rendered invalid by the intercession and persuasion of B’’. 


Even if we accept the evidence of Indira, the case, would, on the facts, 
fall within this Illustration. It is not disputed that the testator was in full 
possession of his mental faculties. There is no proof that the first respondent 
did or said anything which would have affected the free exercise by the testetor 
of his volition. On the other hand, it is proved that the first respondent had no 
act or part in the preparation, execution, or registration of the will. It ig @ 
helograph will, and the evidence of P.Ws. 1 and 2 is that it was the testator 
himself who made all the arrangements for its execution, and that it was actual- 
ly executed at the residence of P.W. 1. The document was presented for regis- 
tration by the testator, and he kept it with himself, and it was taken out of his 
cash box after his death. He lived for nearly a year after the execution of the will, 
and even on the evidence of Indira, he was often thinking of it, and discussing 
it, but declared that it should stand. The cumulative effect of the evidence is 
clearly to establish that the will represents the free volition of the testator, and 
that it is not the result of undue influence by the first respondent or his rela- 
tions. It should be mentioned that Indira herself sought to enforce her rights 
under the will shortly after the death of the testator, and that the appellant 
also obtained payment of legacy under the will for a period of 15 months. No 
ground has been established for our differing from the High Court in its appre- 
ciation of the evidence, and we agree with its conclusion that the will is not open 
to question on the ground of undue influence. 


It was also argued for the appellant that there was no proof that the 
will was duly attested as required by section 63 of the Indian Succession Act, 
and that it should therefore be held to be void. P.Ws. 1 and 2 are the two 
attestors, and they stated in examination-in-chief that the testator signed 
the will in their presence, and that they attested his signature. They did. 
not add that they signed the will in the presence of the testator. Now, 
the contention is that in the absence of such evidence it must be held that 
there was no due attestation. Both the Courts below have held against the 
appellant on this contention. The learned Judges of the High Court were of 
the opmjon that as the execution and attestation took place at one sitting 
at the residence of P.W. 1, where the testator and the witnesses had assembled 
by appointment, they must all of them have been present until the matter was 
finished, and as the witnesses were not cross-examined on the question of attes- 
tation, it could properly be inferred that there was due attestation. It cannot 
be laid down as a matter of law that because the witnesses did. not state in 
examination-in-chief that they signed the will in the presence of the test¥tor,“™ 
there was no due attestation. It will depend on the circumstances elicited in 
evidence whether the attesting witnesses signed in the presence of the testator. 
This is a pure question of fact depending on appreciation of evidence. The 
finding of the Court below that the will was duly attested is based on a con- 
sideration of all the materials, and must be accepted. Indeed, it is stated in the 
judgment of the Additional District Judge that ‘‘the fact of due execution and 
attestation of the will was not challenged on behalf of ¢he caveator at the time 
of the hearing of the suit’’. This contention of the appellant must also 
be rejected. ae 
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In the result, the decision of the High Court is confirmed, and this appeal 
is dismissed, but in the circumstances, without costs. f 


Appeal dismissed. 
SUPREME COURT OF INDIA. ` 


[Original Jurisdiction. | 


Present:—B. K. Muxuersna, Chief Justice, S. R. Das, Vivian Bose, 
N. H. Buaawatt anp B. JAGANNADHADAS, Jd. 


Hans Muller of Nurenburg .. Petstioner* 
v. 
Superintendent, Presidency Jail, Calcutta and others .. Respondents. 


Preventive Detention Act (IV of 1950), Beotion 3 (1) (b)—Constitutronal validvty— 
Constitution of Indtia (1950), Articles 14 and 22-—Schedule VII, Union List Entry 9—Applt- 
oability—Foreigners Act (XXXI of 1946) ‘and Extradition Aot (XV of 1903)—Scope. 


It is well settled that the language of the Entries in Schedule VII to the Constitution 
must be given the widest scope of which their meaning is fairly capable because they set up 
a machinery of government and are not mere Acts of legislature subordinate to the Consti- 
tution. Giving Entry (1,) of the Unin List its widest range it is impossible to hold that 
legislation that deals with the ight of a State to keep foreigners under preventive detention 
without trial does not bring the Union into relation with a foreign country. Every country 
.claims the right to the allegiance of its subject wherever they may be and in return guarantees 
them the right to diplomatic protection when abroad. It is therefore the privilege and 
the anxiety of every civilised nation to keep vigilant watch over its subjects abroad and to 
ensure for them, as far as that is possible through diplomatic channels, fair play and justice 
administered along lines of what is called broadly for want of a better term natural justice, 
A foreign State has a vey direct interest in what is done to its subjects in a foreign, land. 
Therefore, legislation that confers jurisdiction upon Governments‘in this country to deprive 
foreigners of their liberty cannot but be a matter that will bring the Union into relation 
with foreign States, particularly when there is no public hearing and no trial in the ordinary 
‘Courts of the land. The provision in section 8 (1) (b) of the Preventive Detention Act is 
for detention with a view to making arrangements for & foreigner’s expulsion from India. 
A foreign State has a very deep interest in knowing where and how its subjects can be forcibly 
expelled against their will. The legislative competence of Parliament to deal with this 
-question is clear and this covers not only section 3 (1) (b) of the Preventive Detention Act 
, but also the Foreigners Act, 1946 (XX XI of 1946) in s0 far as it deals with the powers of 
‘expulsion and the right of the Central Government to restrict the movements of foreigners in 
India and prescribe the place of their residence and the ambit of their movements in the 
land. 


The classification of ‘‘foreigners’’ into those who are British subjects of the kind set 
‘out in the definition in section 2 (a) of the Foreigners Act and others so as to make the 
former not foreigners for the purposes of the Foreigners Act and the Preventive Detention 
Act, is a reasonable and rational classification and so does not offend Article 14 of the 
‘Constitution. 


Even if it be true that there is discrimination between one class of British subjects 
‘and another that will not give a citizen of West Germany a right to challenge it as he is: 
not a person aggrieved by it. Accordingly the impugned portion of section 3 (1) (b) of 
theePreventive Detention Act and section 8 (2) (c) of the Foreigners Act, 1946 are intra 
vires. 


AN that is guaranteed to foreigners under Article 19 of the Constitution is proteetion 
to life and liberty ix accordance with the laws of the land. The right to make laws about 
*he extradition of aliens and about their expulsion from the land is expressly conferred by 
‘entries 9, 10, 17, 18 and 19 in the Union List. 


The Foreigners Act confers power to expel foreigners from India. It 
‘Government with absolute and unfettered discretion and as there is no ardon @etternie tits 
diseretion in the Constitutiqn an unsestricted right to expel remains. 


—__—__—_—_——_;-. OOOO $e 


*Petition No. 22 of 1955. 


agrd February, 1955. 
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A foreigner can be expelled without any formality beyond the making of an order by 
the, Central Government. But if he is extradited instead of being expelled, then the forma- 
lities of the Extradition Act must be complied with. If the order is one of expulsion as 
posed to extradition, then the person expelled leaves India a free man. He must be per- 

itted to leave a free man and cannot be handed over under arrest. 


e The Foreigners Act is not governed by the provision of the Extradition Act. The 
two are distinct and neither impinges on othe other, Even if there is requisition and a good 
ease for extradition, Government is not bound to accede to the request. 


Petition under Article 82 of the Constitution for a writ in the nature of 
habeas corpus. 


Sadhan Chandra Gupta, Advocate for Petitioner. (The petitioner also 
present. ) 


M. C. Setalvad, Attorney-General of India (B. Sen, Advocate and I. N. 
Shroff, Advocate for P. K. Bose, Advocate, with him), for Respondents. 


The Judgment of the Court wag delivered by 
Bose, J.—The petitioner, Hans Muller, who is not æ citizen of India, and 
who is said to be a West German subject, was arrested by the Calcutta Police on 
the 18th September, 1954, and was placed under preventive detention. The 
order was made by the West Bengal Government under section 8 (1) of the Pre- 
ventive Detention Act of 1950 (Act IV of 1950), on the ground that his deten- 
tion was, E . . 
‘‘with a view to making arrangements for his expulsion from India’’. 
The grounds were served on the 22nd of September, 1954. The second 
ground runs— 
‘That you are a foreigner within the meaning of the Foreigners Act, 1946 (Act XXXI 
of 1946) and that it has become necessary to make arrangements for your expulsion from 
India and for this purpose you are required to be detained under section 8 (1) (b) of the 


Preventive Detention Act, 1950, until the issue of appropriate order of expulsion from the- 
Central Government. ’’ 


On the day after his arrest, namely on the 19th September, 1954, he wrote 
to the Consul-General of West Germany at Calcutta saying that he had been 
arrested and asking for an early interview. This was granted. 


On the 21st of September, 1954, the petitioner wrote to the West Bengal. 
Government asking it 


‘‘to be kind enough to pass an order for our immediate repatriation from India’ *, and 
‘‘to do the necessary arrangement for our transmission out of India?’?’. 


On the 9th of October, 1954, the Calcutta Police handed the petitioner's 
passport over to the West Germain Consul at the Consul’s request. This pass- 
port was issued to the petitioner by the West German Government at Nurenburg 
in West Germany on the 27th of November, 1953. When the passport was 
handed over to the West German Consul it had on it a number of visas, including 
an Indian, all of which had on them the condition ‘‘while the passport is valid’ =m 
When the West German Consul got the passport he made the following entry om 
It: 


4 


* 
**'Valid only for the return voyage to the Federal Republic of Germany until ghe 
8th January, 1955.’? 


The petitioner complains that this invalidated all the other visas and as, accord- 
ing to this fresh entry, the passport ceased to be valid after the 8th of January, 
1955, he now has no passport. ° è i 


On the same day, the 9th of October, 1954, the West German Government 
wrote to the West Bengal Government saying that a warrant of arrest was issued 
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against the petitioner in West Germany in connection with a number of frauds 
and that legal proceedings in connection with those warrants are still pending. 
The Consul also said that he had received information that similar charges had 


been made against the petitioner in Lebanon and in Egypt and he concluded— 


‘¢The Government of the Federal Republic of Germany will apply for Muller’s &- 
tradition through diplomatic channels whilst at the same time submitting the supporting docu- 
ments. As this will require a certain amount of time, I am directed to give you advance 
information of this step and hereby request the Government of West Bengal to issue a pro- 
visional warrant of arrest which ensures Muller’s detention up to the date of his extradition 


to Germany. 


This Congulate has already arranged for Muller’s repatriation by the German boat 
<KANDELFELS’ due to arrive in Calcutta on the 19th instant. All expenses in connec- 
tion wiith Muller’s repatriation will be borne bp the Government of the Federal Republic 


of Germany. we 
On receipt of this letter the Secretary to the Government of West Bengal 
recorded the followmg note: 


‘¢T guppose there would be no objection to our keeping Muller in detention till the 19th 
instant. We must issue order of his release as soon as his boat is ready to sail.’’ 


The West Bengal Government had no power to deport the petitioner. 
Only the Central Government could do that, and up till the 20th of October the 
Central Government had not passed any orders. On that date the petitioner 
applied to the High Court of Calcutta for a writ in the nature of habeas corpus 
under section 491 of the Criminal Procedure Code. Because of that, and be- 
cause this matter has been pending in the courts ever since, no orders have yet 
been issued for hig expulsion from India though we are told by the learned 
Attorney-General that they have been made and signed but are being held in 
abeyance pending the decision of this petition. — 

The petitioner contended that his detention was invalid for the following, 


among other, reasons :— 
(1) Beeause section 3 (1) (b) of the Preventive Detention Act, the section under which 
the order was made, is ultra vires the Constitution on three grounds— 
(a) that it contravenes Articles 21 and 22; 
> (b) that it contravenes Article 14, and 
(o) that it was beyond the legislative competence of Parliament to enact such a law; 
(2) Because section 3 (1) (b) is not a law of preventive detention within the meaning 
of Article 22 (3) and therefore it contravenes Article 22 (1) and (2); and 
(8) Because, in any event, the order was made in bad faith. 

The!High Court decided against the petitioner on all points and dismissed 
the petition on 10th December, 1954. He’ thereupon made the present peti- 
tion to this Court on the same grounds, presumably under Article 32 of the 
Constitution: It was filed on 10th January, 1955. 

We will first consider the wires of section 3 (1) (b). It is in these terms: 
The Central Government or the State Government may— 
+ Rai * * + * # 
e (b) if satisfied with reapect to any person who is a foreigner within the meaning of 


the Foreigners Act, 1946 (XXXI of 1946), that with a view to regulating his continued pre- 
gence in India or with a view to making arrangement for his expulsion from India, 


it is necessary so to do make an order directing that such person be detained. ’’ 


The detention order is by a State Government and not by Centre. The 
portion of the section on which the order ig based is the part that gives a State 
a S power to makg an order of detention against a foreigner, on satis- 

action, - 
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‘with a view to making arrangements for his expulsion from India’’. 


' The competence of the Central Legislature to enact a law deilig with this 
aspect of preventive detention is derived from Entry 9 of the Union List read 
with Entry 10. The portion of Entry 9 which concerns us is as follows: 


‘‘Preventive detention for reasons connected with.......... Foreign Affairs....... us 
The scope of the expression ‘‘Foreign Affairs” is indicated in entry 10: 


‘(Foreign Affairs; all matters which bring the Union into relation with any foreign 
country. ’? 


It is well settled that the language of these Entries must be given the widest 
scope of which their meaning is fairly capable because they set up a machinery 
of government and are not mere Acts of a legislature subordinate to the Constitu- 
tion. Giving Entry 9 its widest range we find it impossible to hold that legisla- 
tion that deals with the right of a State to keep foreigners under preventive de- 
tention without trial does not bring the Union into relation with a foreign country. 
Every country claims the right to the allegiance of its subject wherever they 
may be and in return guarantees them the right of diplomatic protection when 
abroad. It is therefore the privilege and the anxiety of every civilised nation 
to keep vigilant watch over its subjects abroad and to ensure for them, as far as 
that is possible through diplomatic channels, fair play and justice administered 
along limes of whait is called, broadly for want of a better term, natural justice. 
A foreign State has a very direct interest In what is done to its subjects in a 


foreign land. Therefore, legislation that confers jurisdiction upon governments 


‘in this country to deprive foreigners of their liberty cannot but be a matter that 
will bring the Union into relation with foreign States, particularly when there 
is no public hearing and no trial in the ordinary Courts of the land. But-in 
this particular case, the relation ig even more direct, for the provision here is for 
detention with a view to making arrangements for a foreigner’s expulsion from 
India. A foreign State has a very deep interest in knowing where and how its 
subjects can be forcibly expelled against their will. The legislative competence 
of Parliament to deal with this question is, we think, clear; and this covers not 
only section 3 (1) (b) of the Preventive Detention Act but also the Foreigners 
Act, 1946 (Act XXXI of 1946) in so far ag it deals with the powers of expulsion 
and. the right of the Central Government to restrict the movements of foreigners” 
in India and preseribe the place of their residence and the ambit of their move- 


ments in the land. 


The learned Attorney-General sought to base the legislative competence 
upon other Entries as well and claimed that Parliament is not confined to Entry 
9 in List I and Entry 3 in List III (the only Entries that touch directly on 
preventive detention). He claimed, for example, that laws for the preventive 
detention ‘of foreigners can also be based upon Entry 17 in List 1 which relates 
to aliens and Entry 19 which relates to expulsion from India; and also upon the 
portions of Entries 9 in List I and 3 in List IIT that deal with the aah la of 
Tndia’’ and the ‘‘security of the State’’ and the ‘‘maintenance of public or 
provided always that they comply with Articles 21 and 22 of the Constitution. 
We express no opinion about this as we can uphold the portion of the Statute 
that is impugned here on the narrower ground we have set out above. 


The next question is whether the limitations imposed on this power by 
Articles 21 and 22 hatve been observed. 


Article 21 guarantees the protection of personal liberty to citizen and 
foreigner alike. No person can be deprived of his personal liberty 


‘except according to procedure established by law’’, . 
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and Article 22 -prescribes the minimum that the procedure established by law 
must provide. There can be no arrest or detention without the person being 
produced before the nearest magistrate within twenty-four hours, excluding the 
time necessary for the journey, ete., nor can be detained beyond that period 
without the authority of a magistrate. The only exceptions are (1) enemy aliens 
and (2) ‘‘any person who is arrested or detained under any law providing f 
preventive detention’’. 


There are further limitations, but they were not invoked except that the 
learned Attorny-General explained that the unrestricted power given by section 
4 (1) of the Foreigners Act, 1946 (a pre-Constitution measure) to confine and 
detain foreigners became invalid on the passing of the Constitution because of 
‘Articles 21 and 22. Therefore, to bring this part of the law into line with the 
Constitution, section 3 (1) (b) of the Preventive Detention Act was enacted. It 
was more convenient to insert new provisions about the confinement and deten- 
tion of foreigners in the Preventive Detention Act rather than amend the For- 
eigmerg Act because the Preventive Detention Act was a comprehensive Act 
dealing with preventive detention and wag framed with the limitations of Arti- 
eles 21 and 22 in view. l 


It was urged on behalf of the petitioner that section 3 (1) (b) of the Pre- 
ventive Detention Act is not reasonably related to the purpose of the Act, namely, 
‘preventive detention”. It was argued that preventive detention can only be 
for the purpose of preventing something and when you seek to make arrauge- 
ments for a man’s expulsion from the country you are not preventing anything, 
or trying to, but are facilitating the performance of a positive act by the State, — 
namely the act of expulsion. 


We do not agree and will first examine the position where an order of 
pxpulsion is made before any steps to enforce it are taken. The right to expel 
ig conferred by section 3 (2) (c) of the Foreigners Act, 1946 on the Central Gov- 
ernment and the right to enforce an order of expulsion and algo to prevent any. 
breach of it, and the right to use such force as may be reasonably necessary ‘‘for 
the effective exercise of such power’’ is conferred by section 11 (1), also on the 
Qentral Government. There is, therefore, implicit in the right of expulsion a 
number of ancillary rights, among them, the right to prevent any breach of the 
order and the right to use force and to take effective measures to carry out those 
purposes. Now the most effective method of preventing a breach of the order 
and ensuring that it is duly obeyed is by arresting and detaining the person 
ordered to be expelled until proper arrangements for the expulsion can be made. 
Therefore, the right to make arrangements for an expulsion includeg the right 
to make arrangements for preventing any evasion or breach of the order, and 
the Preventive Detention Act confers the power to use the means of preventive 
detention as one of the methods of achieving this end. How far it is necessary 
to take this step in a given case is a matter that must be left to the discretion 

=- f th® government concerned, but, in any event, when criminal charges for 
offences said to have been committed in this country and abroad are levelled 
against a person, an apprehension that he is likely to disappear and evade an 

7 order of expulsion cannot be called either unfounded or unreasonable. Deten- 
tion in such circumstances is rightly termed preventive and falls within the 
ambit of the Preventive Detention Act and is reasonably related to the pur- 
pose of the Act. 


The next question is “whether any steps can be taken under the law in 
anticipation of an order that is about to be made, or which may be made, by 
the competent authority on the recommendation of another authority seised 


~ 


t 
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with certain powers of government and yet not competent to make an order of 
thise kind. 


e The Foreigners Act confers the right of expulsion on the Central Govern- 
ment. Therefore, a State Government has no right either to make an order of 
exfulsion or to expel. It was argued that if a State Government cannot expel 
or make an order of expulsion, then it cannot be permitted to detain ‘with a 
view to making arrangements for the expulsion’’. It was contended that the 
only authority that can make such arrangements, or direct that they should be 
made, is the Central Government. It was also argued that until an order of 
expulsion is made by the proper authority, no one can start making arrange- 
ments for its due execution; the arrangements contemplated by section 3 (1) (b) 
must follow and not precede the order, especially as they involve curtailment of 
a man’s personal liberty, for the order may never be made and it would be 
wrong to permit an authority not authorised to decide the question to detain a 
man of its own motion till somebody else has time and leisure to consider the 
matter. That would be inconsistent, with the fundamental right to liberty 
guarantced by the Constitution to citizen and foreigner alike. 


Again, we do not agree. The Preventive Detention Act expressly confers 
the right to detain ‘with a view to making arrangements’? for the expulsion 
upon both the State and the Central Government and the ‘‘satisfaction’’ re- 
quired by section 3 (1) (b) cam be of either Government. The right to satisfy it- 
self that the drastic method of preventive detention is necessary to enable suita- 
ble arrangements for expulsion to be made is therefore expressly conferred on the 
State Government and as a State Government cannot expel, the conferral of the 
right can only mean that the State Government is given the power to decide 
and to satisfy itself whether expulsion is desirable or necessary, and if it thinks 
it is, then to detain until proper arrangements for the expulsion are made, one: 
of them, and an essential one, being reference to the Central Government for 
final orders. It is evident that the authorities must be vested with wide discre- 
tion in the present field where international complications might easily follow 
in a given case. Unless a State Government has authority to act in anticipa- 
tion of orders from the Centre, it might be too late to act at all. 


We now turn to the argument that section 3 (1) (b) is ultra vires because 
it offends Article 14 of the Constitution. Actually, the attack here is on section 
3 (2) (c) of the Foreigners Act but as section 3 (1) (b) of the Preventive Deten- 
tion Act is consequential on that it 1s also involved. Section 3 (1) (b) permits 
detention of a ‘‘foreigner’’ within the meaning of the Foreigners Act, 1946. The 
definition of ‘‘foreigner’’ is given in section 2 (a) of that Act and is as follows: 


t: ‘foreigner’ means a person who— 


(+) is not a natural-born British subject as defined in sub-sections (1) and (2) section: 
1 of the British Nationality and Status of Aliens Act 1914, or 


(ii) has not been granted a certificate of naturalization as 4 British subject, under, 


any law for the time being in force in India. ’’ 


The rest of the definition is not material. The argument is that this differen- 
tiates between foreigner and foreigner. It takes two classes of British subjegts 
who are, now as much foreigners as anyone else not an Indian citizen, out of the 
class of foreigners for the purposes of preventive detention and for the purposes 
of expulsion under the Foreigners Act. This, it was contended, offends Article 
14 which provides that ° á 


‘(The State shall not deny to any person equality before the law or the al protec- 
tlon of the laws within the territory of India.’’ r ‘ ee 


S—25 & 
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Thig argument is easily answered by the classification rule which has been 
repeatedly applied in this Court. The classification of foreigners into those Who 
are British subjects of the kind set out in the definition, and others, so as to 
make the former not foreigners for the purposes of the Foreigners Act and the 
Preventive Detention Act, is a reasonable and rational classification and so dees 
not, on the authority of our previous decisions, offend Article 14. There is no 
individual discimination and it is easily understandable that reasons of State 
may make it desirable to classify foreigners into different groups. We repel 
this argument. ; 

It was then said that at any rate there is differentiation in the same 
group because the definition discriminates between classes of British subjects 
anter se. It was pointed out that the British Nationality and Status of Aliens 
Act, 1914, was repealed in 1948 and re-enacted in another form but as our Act 
has retained the 1914 definition that is fhe one we must consider. We do not 
intend to examine this contention because, even if it be true that there is the 
discrimination alleged, namely between one class of British subject and another, 
that will not give the petitioner a right of challenge on this ground. He is not a 
British subject and so ig not a member of the only class that could claim to be 
egerieved on this score. This Court has decided in earlier cases that the only 
persons who can Impugn any given piece of legislation under Article 32 are those 
who are aggrieved thereby. As the petitioner ig not a person aggrieved, so far 
as this point is concerned, he not being a British subject, he cannot attack the 
section on this ground. , , 


We hold that the impugned portions of section 3 (1) (b) of the Preventive 
Detention Act and section 3 (2) (c) of the Foreigners Act, 1946, are intra vires. 


We now turn to # wider question that brings up to the fringe of inter- 
national law. It arises in thigway. The good faith of the Government of the 
State of West Bengal in making the order of detention was challenged on the 
following among other grounds. It was argued that the real object of Govern- 
ment in continuing the detention was to keep the petitioner in custody so that 
it would be in a position to hand him over to the West German authorities as 
Soon as a suitable German boat arrived. It will be remembered that the West 
German Government wants the petitioner for offences which he is alleged to 
have committed in’ West Germany and that the West German Consul at Calcutta 
wrote to the West Bengal Government on 9th October, 1954 asking that Gov- 
ernment to issue a provisional warrant of arrest against the petitioner and to 
keep him in custody until the West German Government could initiate extra- 
dition proceedings against him, and added that the West German Consulate at 
Calcutta had already arranged for his repatriation on a German boat that was 
to arrive on the 19th of October, 1954. On receipt of this letter, the Secretary 
_ of the West Bengal Government recorded a note saying that he supposed there 
m would be no objection to the West Bengal Government keeping the petitioner in 
detention till the 19th. It was said that the connection between the letter, 
the expected arrival of the boat on the 19th and the Secretary’s proposal to keep 

e the petitioner tl that date, was obvious. 


The attack on the good faith of the West Bengal Government at thig point 
wag two-fold. First, it was said that whatever the original intention of the 
West Bengal Government may have been, when the West German Consul’s letter 
was received, the object ofthe detention was no longer for the purpose of mak- 
ing arrangements for the jetitioner’s expulsion but for keeping him in custody 
till the West German Government was in a position to commence extradition 
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proceedings; that, it was said, was an abuse of the Preventive Detention Act and 


was not justified by any of ita provisions. 

e The second ground of attack was that, if that was not the object, then, 
sa clearly the idea was to hand the petitioner over to the German authorities 
on” German boat without the formality of extradition proceedings and without 
giving the petitioner a chance to defend himself and show that he could not ba 
extradited. That, it was said, made the matter worse than ever. It was denied 
that the petitioner had committed any offence in West Germany or anywhere 
else. He claimed to be a communist and said that the real object of the West 
German Government was to subject him to political persecution the moment 
they could lay hands on him. The contention was that once an order of extradi- - 
tion ig asked for, a foreigner cannot be handed over to the Government seeking 
his extradition except under the Extradition Act. 


The learned Attorney-General contended very strongly that this question 
wag academic and should not be considered because no order of expulsion had 
yet been served on the petitioner and no one knows the terms of the order. We 
do not think it is in view of what the learned Attorney-General told us, namely 
that an order of expulsion has actually been made and signed but is kept in 


abeyance pending our decision. 


We see no force in the first part of the petitioner’s argument. We are at 
bottom considering the question of the West Bengal Government’s good faith. 
The order of detention was made before the West German Consul wrote his letter, 
ao there was no connection between that letter and the order. After that there 
“3 no material to indicate that the West Bengal Government changed its mind 
and continued the detention for another purpose. The note referred to is the 
note of a Secretary to Government and embodies his suggestion about what 
should be done. It cannot be used either as an order of Government itself or as ` 
an indication of its mind. 


The second point raises a question of wider import touching the status and 
rights of foreigners in India, and the question we have to determine is whe- 
ther there is any law in India vesting the executive government with power to 
expel a foreigner from this land as opposed to extraditing him. ° 


Article 19 of the Constitution confers certain fundamental rights of free- 
dom on the citizens of India, among them, the right ‘‘to move freely throughout 
the territory of India’? and ‘‘to reside and settle in any part of India,” subject 
only to laws that impose reasonable restrictions on the exercise of those rights 
fn the interests of the general public or for the protection of the interests of any 
Scheduled Tribe. .No corresponding rights are given to foreigners. All that is 
guaranteed to them is protection to life and liberty in accordance with the laws 
of the land. This is conferred by Article 21 which is in the following terms: 


‘¢No person shall be deprived of his life or personal liberty except according t8 pro- “> «coms 
cedure established by law.’’ 


Entries 9, 10, 17, 18 and 19 in the Union List confer wide powers on the z 
Centre to make laws about, among other things, admission into and expulsion frofn 
India, about extradition and aliens and about preventive detention connected 
with foreign affairs. Therefore, the right to make laws about the extradition 
of aliens and about their expulsion from the Jand is expressly conferred; also, 
ät is to be observed that extradition and expulsion dre contained in separate 
entries indicating that though they may overlap in certain ‘aspects, they are 
different and distinct subjects. And that brings us to the Foreigners Act which 


` 
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deals, among other things, with expulsion, and the Extradition Act which regu- 
lates extradition. ° 


The Foreigners Act confers the power to expel foreigners from India. It 
vests the Central Government with absolute and unfettered discretion and, as 
there is no provision fettering this discretion in the Constitution, an unrestricted 
right to expel remains. 


The law of extradition is quite different. Because of treaty obligations it 
confers a right on certain countries (not all) to ask that persons who are alleged 
to have committed certain specified offences on their territories, or who have 
already been convicted of those offences by their courts, be handed over to them. 
in custody for prosecution or punishment. But despite that the Government 
of India is not bound to comply with the request and has an absolute and un- 
fettered discretion to refuse. i 


There are important differences between the two Acts. In the frst place, 
the Extradition Act applies to everybody, citizen and foreigner alike, and to 
every class of foreigner, that is to say, even to foreigners who are not nationals 
of the country asking for extradition. But, as has been seen, because of Article 
19 no citizen can be expelled (as opposed to extradition) in the absence of a speci-- 
fic law to that effect; and there is none; also, the kind of law touching expulsion 
(as opposed to extradition) that could be made in the case of a citizen would 
have to be restricted in scope. That is not the case where a foreigner is con- 
cerned because Article 19 does not apply. But a citizen who has committed cer- 
tain kinds of offences abroad can be extradited if the formalities prescribed by 
the Extradition Act are observed. A foreigner has no such right and he can be 
expelled without any formality beyond the making of an order by the Central’ 
Government. But if he is extradited instead of being expelled, then the forma- 
lities of the Extradition Act must be complied with. The importance of the- 
distinction will be realised from what follows; and that applies to citizen and 
foreigner alike. 

The Extradition Act is really a special branch of the law of Criminal Pro- 
cedure. It deals with criminals and those accused of certain crimes. The 
Foreigners Act is not directly concerned with criminals or crime though the fact 
that a foreigner has committed offences, or is suspected of that, may be a good 
ground for regarding him as undesirable. Therefore, under the Extradition. Act 
warrants or a summons must be issued; there must be a magisterial enquiry and 
when there is an arrest it is penal in character; and—and this is the most import-. 
ant distinction of all—when the person to be extradited leaves India he does not: 
leave the country a free man. ‘The police in India hand him over to the police 
of the requisitioning State and he remains in custody throughout. 


In the case of expulsion, no idea of punishment is involved, at any rate, 

im theory, and if a man is prepared to leave voluntarily he can ordinarily go as 

and when he pleases. But the right is not his. Under the Indian law, the- 

as hatte? is left to the unfettered discretion of the Union Government amd that 

Government can prescribe the route and the port or place of departure and can 

place him on a particular ship or plane. (See sections 3 (2) (b) and 6 of the 

Foreigners Act). Whether the captain of a foreign ship or plane can be com- 

pelled to take a passenger he does not want or to follow a particular route is al. 

matter that does not arise and we express no opinion on it. But assuming that 

he is willing to do so, the right of the Government to make the order vis-a-vis 
the man expelled is absoluge. ° 


This may not be the law in all countries. Oppenheim, for example, sdys- 
that in England, until Defember, 1919, the British Government had 
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‘(no power to expel even the most dangerous alien without the recommendation of a 
oust, or without an Act of Parliament making provision for such expulsion, except during 


war Or on an occasion of imminent national danger or great emergency’’. (Oppenheim "8 
«(juternational Law,” Vol. I, 7th Edition, page 631). 


But that is immaterial, for the law in each country is different and we are con- 
cetned with the law as it obtains in our land. Here the matter of expulsion has 
to be viewed from three points of view: (1) does the Constitution permit the 
making of such a law? (2) does it place any limits on such laws? and (3) is 
there in fact any Jaw on this topic in India and if so, what does it enact? We 
have already examined the law-making power in this behalf and its scope, and as 
to the third question the law on this matter in India is embodied in the Foreigners 
Act which gives an unfettered right to the Union Government to expel. But 
there is this distinction. If the order is one of expulsion, as opposed to extradi- 
tion, then the person expelled leaves India a free man. It is true he may be 
apprehended the moment he leaves, by some other power and consequently, in 
some cases, this would be small consolation to him, but in most cases the distinc- 
tion ig substantial, for the right of a foreign power to arrest except in its own 
territory and on its own boats is not unlimited. But however that may be, so 
far as India is concerned, there must be an order of release if he is in preventive 
custody and though he may be conducted to the frontier under detention ne 
must be permitted to leave a free man and cannot be handed over under arrest. 

In a case of extradition, he does not leave a free man. He remams under 
arrest throughout and is merely handed over by one set of police to the next. 
But in that event, the formalities of the Extradition Act must be complied with. 
There must be a magisterial enquiry with a regular hearing and the perscn 
sought to be extradited must be afforded the right to submit a written state- 
ment to the Central Government and to ask, if he so chooses, for political asy- 
Jum; also he has the right to defend himself and the right to consult, and to be 
defended by, a legal practitioner of his choice. (Article 22 (1) ). Of course, 
he can also make a representation against an order of expulsion and ask for poli- 
tical asylum apart from any Act but those are not matters of right as under the 
Extradition Act. 


Our conclusion is that the Foreigners Act is not governed by the provi- 
sions of the Extradition Act. The two are distinct and neither impinges on the 
other. Even if there is a requisition and a good case for extradition, Goverr- 
ment is not bound to accede to the request. It is given an unfettered right to 
refuse. Section 3 (1) of the Extradition Act says— 

‘‘the Central Government may if it thinks fit’’. 


Therefore, if it chooses not to comply with the request, the person against whom 
the request is made cannot insist that it should. The right is not his; and tha 
fact that a request has been made does not fetter the discretion of Government 
to choose the less cumbrous procedure of the Foreigners Act when a foreigner is 
concerned, provided always, that in that event the person concerned leaves 
India & free man. If no choice had been left to the Government, the position 
would have been different but as Government is given the right to choase, 1am ua 
question of want of good faith can arise merely because it exercises the right of 
choice which the law confers. This line of attack on the good faith of Govern- 
ment falls to the ground. 


The remaining grounds about want of good faith that were raised in “the 
petition were not seriously pressed and as they are of no substance we need not 
discuss them. 


The petition fails and is dismissed. ° 


Petition dismissed. 
pray Beet. wo i ne 7 > scare 
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ee 
SUPREME COURT OF INDIA. 
iS [Criminal Appellate Jurisdiction. | ‘ 
Present :-—S. R. Das, N. H. Baagwatt anp T. L. VENKATARAMA Ayvar, J. 
Amrik Singh : .. Appellant® 
- ` 
v. ' 
The State of Pepsu -. Respondent. 


Criminal Procedure Code (V of 1898), section 197 (1)—Sanction for prosecution oft 
publio servant—When necessary—Offence under section 409, Penal Code—Sanction when . 
essential, 

Tt is not every offence committed by a publie servant that reauires sanction for prosecu- 
tion under section 197 (1), Criminal Procedure Code; nor even every act done by him while 
he is actually engaged in the performance of his official duties; but if the act complained of 
is directly concerned with his official duties so that if questioned, it could be claimed to 
have been done by virtue of the office, then sanction would be necessary; and that would he 
so, irrespective of whether it was, in fact a proper discharge of his duties, because that would 
really be a matter of defence on the merits, which would have to be investigated at the trial 
and could not arise at the stage of the grant of sanction which must precede the institution 
of the prosecution. 

Sanction would be necessary for prosecuting a public servant under section 465, Penal 
Code, in respect of his duty of obtaining signatures or thumb-impressions of the employees 
before wages were paid to them. 

Even when the charge is one of misappropriation by a publie servant, whether sanction 
is required under section 197 (1) will depend upon the facts of each case. If the acts com- 
plained of are so integrally connected with the duties attaching to the office as to be insepa- 
rable from them, then sanction under section 197 (1) would be necessary; but if there was 
no necessary connection between them and the performance of those duties the official status 
furnishing only the occasion or opportunity for the acts, then no sanction would be required. 

[In the instant case in respect of a prosecution for an offence under section 409 of the 
Penal Code it was held that sanction was essential for the prosecution. ] 


Appeal by Special Leave granted by the Supreme Court by its Order, dated 
the 31st July, 1953 from the Judgment and Order dated the 15th May, 1953 of 
the High Court of Judicature for the State of Pepsu at Patiala in Criminal Ap- 
peal No. 140 of 1952 arising out of the Judgment and Order dated the 31st 
March, 1952 of the Court of Magistrate, Ist Class, Patiala, in Challan Case No. 


169}102 of 1951. 

Jai Gopal Seths, Senior Advocate (Nawmt Lal, Advocate, with him) for 
Appellant. 

N. 8. Bindra, Senior Advocate (Porus A. Mehta and P. G. Gokhale, Advo- 
cates, with him) for Respondent. 


The Judgment of the Court was delivered by 
Venkatarama. Ayyar, J.—The appellant was a Sub-Divisional Officer in 
the Public Works Department, Pepsu, and was, at the material dates, in charge 
of certain works at a place called Karhali. It wag part of his duties to dis- 
burse the wages to the workmen employed in the works, and the procedure 
= esua? followed was that he drew the amount required from the treasury, and 
paid the same to the employees against their signatures or thumb-impressions 
in the monthly acquittance roll. In the roll for April, 1951, one Parma was 
s raewtioned as a khalasi (menial servant), and a sum of Rs. 51 shown as paid to 
him for his wages, the payment being vouched by thumb-impression. The case 
of the prosecution was that there was, in fact, no person of the name of Parma, 
that the thumb-impression found in the acquittance roll wag that of the appel- 
lant himself, that he had imcluded*a fictitious name in the acquittance roll, with 


—__——-—_ se 
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intent to himself draw the amount, and that by this expedient he had received 
Rs. 51 and misappropriated the same. 


The First-Class Magistrate of Patiala, before whom the appellant was put 
up for trial, framed charges against him under section 465, Indian Penal Code, 
for forging the thumb-impression of Parma, and under section 409, Indian Penal 
Céde, for criminal misappropriation of Rs. 51, and after a full trial, acquitted 
him. He held on the evidence that ‘‘there was a khalasi Parma by name in the 
service of the accused at Kehrauli’’, and that though the thumb-impression in 
the acquittance roll wag that of the appellant, the prosecution had not establish- 
ed that the amount drawn by him did not reach the hands of Parma. Against 
this judgment, there was an appeal by the State to the High Court of Pepsu, 
which held that proof that the thumb-impression in the acquittance roll was that 
of the appellant was sufficient, when taken along with other circumstances, to 
establish his guilt, and accordingly convicted him both under section 465 and 
section 409, Indian Penal Code. This appeal by special leave is directed against 
thig judgment. 

In support of the appeal it is argued by Mr. Jai Gopal that the conviction 
of the appellant is illegal, as sanction had not been obtained under section 197, 
(1), Criminal Procedure Code, for his prosecution, that the evidence on reeord 
is insufficient to establish an offence either under section 465, or section 409, 
Indian Penal Code and that there having been an acquittal of the appellant by, 
the trial Magistate, the materials on record did not justify a reversal of that 
verdict by the appellate Court. 


The question of sanction under section 197 (1), Criminal Procedure Code, 
may be taken up first for consideration, as it goes to the root of the matter. The 
facts bearing on this question are that there was an application by the Depart- 
ment for sanction to prosecute the appellant for an offence under section 409, and 
that, the Chief Secretary, Home Department, sent the communication, Exhibit 
PX, stating that he had been ‘‘directed to convey sanction of the Government to 
his prosecution’’. In view of this, no question was raised before the trial Magis- 
trate or the High Court that the prosecution was bad for want of sanction. But 
after the disposal of the appeal by the High Court, it was discovered that, im 
fact, there was no order of the Government santioning the prosecution, and 
that the Chief Secretary had committed a mistake in sending the communica- 
tion, Exhibit PX. The position, therefore, is that the prosecution which has 
resulted in the conviction of the appellant was initiated without any sanction 
under section 197(1), Criminal Procedure Code and if sanction under that sec- 
tion is necessary, as contended for by Mr. Sethi, then the entire proceedings in- 
cluding the conviction must be quashed. According to the respondent, how- 
ever, the main charge against-the appellant is under section 409, and no sanctior 
fis required for a prosecution under that section. The point for decision is whe- 
ther sanction under section 197 (1), Criminal Procedure Code, is necessary for 
prosecuting the appellant under section 409. 


There has been considerable divergence of judicial opinion on the scope of 
section 197(1), Criminal Procedure Code. The question has latterly beên the "===. 
pubject of eonsideration by the highest Courts in this country, and by the Privy 
Council, and the position may now be taken to be fairly well-settled. Hori Ram 
Singh v. Emperor’, is a decision of the Federal Court on the necessity for samc- 
tion under section 270 of the Government of India Act, 1935, which is similar 
in terms to section 197(1), Criminal Procedura Code. ‘The facts in that case 
were that a Sub-Assistant Surgeon was charged under section 409 with having 
dishonestly removed certain medicines from*a hospital which was under his. 
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eharge, to his own residence, and under section 477-A, with having failed to 
enter them in the stock-book. The sanction of the Government had not been, ob- 
tained for the prosecution under section 270 of the Government of India Act, 
and the point for decision was whether it was necessary. It wag held that the 
charge urider section 477-A required sanction, as ‘‘the official capacity is involved 
in the very act complained of as amounting to a crime’’; but that no ganctéon 
wag required for a charge under section 409, because ‘‘the official capacity is 
material only in connection with the ‘entrustment’ and does not necessarily enter 
into the later act of misappropriation or conversion, which is the act complained 
of”. 

In the course of his judgment, Varadachariar, J., discussed the scope of sec- 
tion 197(1), Criminal Procedure Code, and after observing that the decisions 
-on that section were not uniform, proceeded to group them under three categories 
—those which had held that sanction wag necessary when the act complained 
‘of attached to the official character of the person doing it, those which had held 
that it was necessary in all cases in which the official character of the person 
-gave him an opportunity for the commission of the crime, and those which had 
held it necessary when the offence was committed while the accused was actually 
engaged in the performance of official duties. The learned Judge expressed 
‘his agreement with the first of the three views. 


In H. H. B. Gill v. The King", the questiion arose directly with reference 
to section 197 (1), Criminal Procedure Code. There, the accused was charged 
‘under section 161 with taking bribes, and under section 120-B with conspiracy. 
‘On the question whether sanction was necessary under section 197 (1) it was 
held by the Privy Council that there was no difference in scope between that 
section and section 270 of the Government of India Act, 1935, and approving 
the statement of the law by Varadachariar, J., in Hori Ram Singh v. Emperor”, 
Lord Simonds observed: 

__‘*A public servant can only be said to aet or to purport to act in the discharge of his 
official duty, if his act is such as to lie within the scope of his official duty ...... ieee. The 
teat may well be whether the public servant, if challenged can reasonably claim that, what he 
does, he does in virtue of his office’’. ` 
Mt was accordingly held that as the acts with which the accused w 
could not be Justified as done by virtue of his office, no sanction cage eel des 

*The view taken in H. H. B. Gill v. The King’, was followed by the Privy Coun- 

‘cil in Albert West Meads v. The King, and reaffirmed in Phanindra Chandra. 

i T z Amg, and adopted by this Court in R. W. Mathams v. State of West 
eng 

The result of the authorities may thus be summed up: It is not every of- 
‘fence committed by a public servant that requires sanction for prosecution un- 
-der section 197 (1), Criminal Procedure Code, nor even every act done by him 
‘while he is actually engaged in the performance of his official duties; but if ihe 
act complained of is directly concerned with his official duties so that, if queg- 
‘tioned, it could be claimed to have been done by virtue of the office, then sanc- 

axe tion would be necessary; and that would be so, irrespective of whether it was, 
in fact, a proper discharge of his duties, because that would really be a matter 

l -of defence on the merits, which would have to be investigated at the trial, and 

° -equd not arise at the stage of the grant of sanction, which must precede the 
Institution of the prosecution. 


It is conceded for the respondent that on the principle above enunciated, 
‘sanction would be required for prosecuting the appellant under section 465, as 


I1. 1948 F.L.J. 191: L.R. 75 I.A. 41. 3- 1948 F.L.J. 37: L.R. 75 I.A. 185. 
2. 1938-1939 F.L.J. 159: 1939 F.C.R. 159: 4. (1949) 1 M.L J. 177: L.R. 76 I.A. 10. 
‘{1939) 2 M.L.J. Sup. 23. 5. 1954 S.G.J. 649. 
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the charge was in respect of his duty of obtaining signatures or thumb-impres- 
sions of the employees before wages were paid to them. But he contends that 
misappropriation of funds could, under no circumstances, be said to be within 
tht scope of the duties of a public servant, that he could not, when charged with 
it, claim justification for it by virtue of his office, that therefore no sanction 
unfler section 197 (1) was necessary, and that the question was concluded by 
the decisions in Hori Ram Singh v. Emperor’, and Albert West Meads v. The 
King’, in both of which the charges were of criminal misappropriation. We 
are of opinion that this is too broad a statement of the Iégal position, and that 
the two decisions cited lend no support to it. In our judgment, even when the 
charge is one of misappropriation by a public servant, whether sanction is re- 
quired under section 197 (1) will depend upon the facts of each case. If the 
acts‘ complained of are so integrally connected with the duties attaching to the 
office as to be inseparable from them, then sanction under section 197 (1) would 
be necessary; but if there was no necessary connection between them and the 
performance of those duties, the official status furnishing only the occasion or 
opportunity for the acts, then no sanction would be required. 


Quite recently, this Court had to consider in Shreekantiah Ramayya Muni- 
palh v. The State of Bombay’, the necessity for sanction under section 197 (1), 
when the charge was one of misappropriation under section 409. There, the law 
was laid down in the following terms: 


‘The section has content and its language must be given meaning. ’’ 
What it says Is— 
‘¢ ‘when any public servant.......... is accused of any offence alleged to have been com- 
mitted by him while acting or purporting to act in the discharge of his official duty........ ? 
We have therefore first to coneentrate on the word ‘offence’. 


Now an offence seldom consists of a single act, It is usually composed of several ele- 
ments and, as a rule, a whole series of acts must be proved before it can be established. In 
the present case, the elementa alleged against the second accused are, first that there was 
an ‘entrustment’ andjor ‘dominion’; second, that the entrustment andjor dominion was 
‘in his capacity as a public servant’; third that there was a ‘disposal’; and fourth, that the 
disposal was ‘dishonest’. Now it is evident that the entrustment andjor dominion here were 
in an official capacity, and it is equally evident that there could in this case be no disposal, 
lawful or otherwise, save by an act done or purporting to be done in an official capacity’’. 


On the facts, it was held in that case that the several acts which were com- 
plained of, were official acts, and that the prosecution was bad for want of sanc- 
tion. 


The decisions in Hori Ram Singh v. Emperor’, and Albert West Meads v. 

The King, when properly examined, do not support the extreme conten- 
tion urged on behalf of the respondent. In Hori Ram Singh v. Emperor’, the 
medicines had not been entered in the stock-book, and were removed bv the ae- 
cused to his residence, and the eharge against him was that in so removing them 
he had committed misappropriation. It was no part of the duty of the accused to 
remove medicines to his house, and he could not claim that he did so bvgvir- 
tue of his office. He could have made such a claim if he had, let us suppose, 
entered the medicines in the stock books and shown them as expended in the hos- 
pital. But, on the facts, no official act was involved, and that was why Varada- 
chariar, J., observed that, 5 
‘*...80 far as the charge under section 409 was concerned, the acta in respect of 


which he was intended to be prosecuted eould not be regarded as acts done or purported to be 
done in execution of his duty’’. 
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Reference may also be made to the following observations of Sulaiman, J., in the- 
game case: 


‘The question whether a criminal breach of trust can be committed while purporting 
to act in execution of his duty is not capable of being answered hypothetically in the abatra@t, 
without any reference to the actual facts of the ease. An attempt to answer the question in 
a generalized way has been responsible for loose language used in some of the cases ced 
before us...... The question whether the aet purported to have been done in execution of duty 
or not must depend on the special circumstances of each case’’. 

In Albert West Meads v. The King’, an Army Officer had received tyo 
sums of money, and was subsequently unable to produce them. He was charged 
with criminal misappropriation, and convicted. He contended that the con- 
viction was illegal for want of sanction, but the Privy Council, following H.H. 
B. Gill v. The King?, rejected this contention. It is essential to note that the 
accused did not claim to have spent the amount in the course of his official: 
duties, but stated that the moneys had been consumed by fire. It is with refer- 
ence to these facts that the Privy Council observed: 

‘¢....the appellant ‘could not justify the acts in respect of which he was charged’, 


4e., acta of fraudulently misapplying money entrusted to his care as a public servant ‘as acts 
done by him by virtue of the office that he held’ .’’ 


The result then is that whether sanction is necessary to prosecute a public ser- 
vant on a charge of criminal misappropriation will depend on whether the acts 
complained of hinge on his duties as a public servant. If they do, then sanc- 
tion is requisite. But if they are unconnected with such duties, then no sanc- 
tion is necessary. 


In this view, we have to examine whether the acts with which the appel+ 
lant is charged directly bear on the duties which he has got to discharge as a 
public servant. The appellant received the sum of Rs. 51, alleged to have been 
misappropriated, as Sub-Divisional Officer, and he admits receipt of the same. 
Then it was his duty to pay that amount to the khalasi Parma, and take his 
signature or thumb-impression in acknowledgment thereof. The accused does 
claim to have paid the amount to Parma, and the acquittance roll records the 
payment, and there is in acknowledgment thereof a thumb-impression as against 
his name. If what. appears on the face of the roll is true—and whether it is 
, true or not is not a matter relevant at the stage of sanction—then the acts with 
which the appellant is charged fall within the scope of his duties, and can be 
justified by him as done by virtue of his office. Clearly, therefore, sanction was 
required under section 197 (1), Criminal Procedure Code, before the appellant 
could be prosecuted under section 409, and the absence of such sanction is fatal: 
to the maintainability of the prosecution. The conviction should, therefore,. 
` be quashed. 


In this view, there is no need to consider whether on the evidence, the 


offence of criminal misappropriation or forgery has been brought home to the 
appellant or not. 


The appeal is accordingly allowed, and the convictions and sentences passed 
„on the appellant are set aside. Fine, if paid, will be refunded. 


G.R. |K.S. Appeal allowed. 


d 
2 
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SUPREME COURT OF INDIA. 
(Criminal Appellate Jurisdiction) 
e PRESENT :—Vrvian Bose, B. JAGANNADHADAS AND B. P. SINHA, JJ. 
Suraj Pal .. Appellant* 
V. 


The State of Uttar Pradesh .. Respondent. 


Penal Code (XLV of 1860) sections 149, 307 and 302—Charge against members of unlawful assembly— 
No individual charges section 302 or 307 against persons accused— Conviction for offences under section 302 or 
307—Sustainability—Criminal Procedure Code (V of 1898), sections 236 and 237—Applicability. 


A charge against a person as a member of an unlawful assembly in respect of an offence committed 

one or other of the members of that assembly in prosecution of its common object is a substantial 
different one from a charge against any individual for an offence directly committed by him while 
being a member of such assembly. ‘The liability of a person in respect of the latter is only for acts 
directly committed by him, while m respect of the former, the liability is for.acts which may have been 
done by any one of the other members of the unlawful assembly, provided that it was in prosecution 
the common object of the assembly or was such as the members knew to be likely to be so com- 
mitted. A charge under section 149, Indian Penal Code puts the person on notice only of two alleged- 
facts viz., (1) that the offence was committed by one or other of the members of the wful assembly 
of which he is one and (2) that the offence was committed in prosecution of the common object or is 
such that was known to be likely to be so committed. Whether or not section 149, Indian Penal Code 
creates a distinct offence (as regards which there has been conflict of views in the High Courts) there 


can be no doubt that it creates a distinct head of criminal hability which has come to be known as . 


“constructive liability”—a convenient phrase not used in the Indian Penal Code. There can, 
therefore, be no doubt that the direct individual liability of a person can only be fixed upon him 
with reference to a specific charge in respect of that particular offence. Such a case is not covered by 
sections 236 and 237 of the Criminal Procedure Code. The framing of a specific and distinct charge in 
respect of every distinct head of criminal liability constituting an offence, is the foundation for a 
conviction and sentence therefor. The absence, therefore, of specific charges against an accused 
under sections 3907 and 302, Indian Penal Code is avery serious lacuna in the proceedings and 
a sentence for those offences is unsustainable where such absence of specific charges against such 
accused has materially prejudiced him. 


Appeal by Special Leave from the Judgment and Order dated 2gth April, 
1954 of the Allahabad High Court in Criminal Appeal No. 1101 of 1953 and Refer- 
red No. 111 of 1953 arising out of the Judgment and Order dated the srd Septem- 


ber, 1953 of the Court of the Sessions Judge at Fatehpur in Sessions Trial No. 50 : 


of 1953. 
Sadhan Chandra Gupta and Janardhan Sharma, Advocates, for Appellant. 

K. B. Asthana and C. P. Lal, Advocates, for Respondent. 

‘The Judgment of the Court was delivered by - , ; 

Jagannadhadas, J :—This is an appeal by special leave from the judgment. 
of the High Court at Allahabad. The sole appellant before us has been convic- 
ted by the Sessions Court under sections 148, 307 and 302 of the Indian Penal 
Code, and sentenced to rigorous imprisonment for two and a half years under 
section 148, to transportation for life under section 307, and to death under seċ- 
tion 302. These convictions and sentences have been confirmed by the High 
Court. At the trial there were rg other accused along with this appellant. All 
of them were convicted and sentenced by the trial Court under various sections. 
of the Indian Penal Code. On appeal ten out of them were acquitted by the 
High Court. ‘In respect of the remaining nine besides this appellant, -the con- 
victions and sentences were partially modified. But this appeal is not concerned 
with them. The incident in the course of which these offences are said to ha 
been committed took place in the evening of the 4th January, 1953, shortly be- 
fore sunset in a village caled Sonari in the district Fatehpur, Uttar Pradesh. Dur- 
ing that incident two persons, Bisheshwar and Surajdin, are alleged to have received 
gun-shot wounds. Bisheshwar survived but Surajdin died on the spot. The 
back-ground for this incident was as ‘follows : Int the village of Sonari there were 
two factions between whom there was prior history of enmity resulting in criminal 


* Criminal Appeal No. 139 of r954. j ist March, 1955. 
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prosecutions by each against the other. It may be broadly stated that the accused 
persons in the present case belong to one party and the prosecution witnesses as 
well as the deceased person belong to the other party. In the year 1946 there was 
rioting between them in which two of the present prosecution witnesses were assauR- 
ed. This led to a criminal case against some of the present accused and others, in 
which they were convicted and sentenced, the members of the other party figuriig 
therein as prosecution witnesses. Again, just five months prior to the present inci- 
dent, there was another rioting in the village between these two groups. In that, one 
Ram Bharosey, a member of the party of the present accused was killed. As a 
result, 15 persons of the opposite-party (i.e. the party of the present prosecution wit- 
nesses) were prosecuted. By the date of this incident that case had been committed to 
the sessions but the sessions trial had not started. According to the prosecution 
case, the occasion for the incident, which concerns us, was that some of the present 
accused wanted to persuade or prevent a member of the opposite-party by name, 
Bisheshwar—-P.W.2 in this case—from doing what is called patravi on behalf of 
the accused in that case. (Pairavi is said to be the active assistance in relation to 
Court proceedings which a friend or agent tenders to a litigant.) While, Bishesh- 
war, P.W. 2, and two others Bhurey Lal, P.W.1, and Ram Saran, P.W. 3, were 
sitting in front of the house of Ram Saran on the evening of the 4th January, 1953, 
the present appellant along with the other accused are said to have turned up 
before them, lathies in hand. The appellant is said to have asked Bisheshwar to 
give up doing pairavis in the then pending case on behalf of the accused therein. 
Bisheshwar having declined to do so, the appellant is said to have pulled out a 
pistol from his inner pocket and fired at him, as a result of which he fell down on 
the ground. P.W.s 2 and 3 are said to have dragged him inside the house and 
chained the door from inside, run up the roof and raised an alarm, whereupon 
a number of persons of the other party are said to have come running up. One 
of the persons who so came running up was Surajdin who was cutting fodder at 
the house of Bhurey Lal, P.W. 1. The appellant is said to have fired at him with 
the pistol. He fell down and died on the spot. Another person named Gaya 
Prasad is said to have received some minor lathi injuries. Accused party there- 
after is said to have run away. First information of the report was lodged by 
Bhurey Lal, P.W.1, near about 12 that very night at the police station which was 
about nine miles from the scene of the occurrence. The police came on the scene 
the next morning and the usual investigation followed. The police filed on the 
22nd Febrary, 1953, a charge-sheet for offences under sections 147, 148, 323/149 
and 307/149. The charge-sheet in so far as it was under section 323/149 related 
presumably to some minor injuries said to have been received by Gaya Prasad, 
and in so far as it was under section 307/149 related presumably to the gun-shot 
wounds received by Bisheshwar, P.W. 2. It may be noticed that the charge- 
sheet did not concern itself with any offence or offences alleged to have been com- 
mitted, in bringing about the death of Surajdin by the firing of a pistol at him. 
It is on this charge-sheet that cognizance of the case was taken by the Magistrate 
and committal proceedings were started. It appears, however, that the 
.complainant-party finding that the police challan did not relate to the offence under 
section 302, Indian Penal Code, filed, on the 2nd May, 1953, a private complaint, 
befoge the very Magistrate in whose Court the committal proceedings were by then 
pending. That complaint was filed by the same Bisheshwar, P.W. 1, who lodged the 
frst information in this case on the 5th January, 1953. It sets out substantially 
the same facts. This complaint also was taken on the file of the Magistrate. The 


-€nquiry thereon was merged into the enquiry relating to the police challan case. 
‘The Magistrate eventually committed all the 20 accused to take their trial before 


the Sessions Judge by framing charges, under sections 147, 323/149, 307/149 

and 302/149. There was a specific charge under section 148, Indian Penal 

Code against Suraj Pal and, Dharam Raj, the former for being armed 

with a pistol and the latter for being armed with a pharsa, at the time of 

the commission of the yoting. Itis in respect of charges so framed by the 

committing Magistrate without any amendment or alteration that the accused 
6 
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were tried in the Sessions Court. It may be mentioned at this stage that the defence 
of the accused, apart from the general denial of their having anything to do with 
the incident and denials as to their having been present at the occurrence, was to 
the effect that it was the complainant’s party including the deceased Surajdin 
who formed the unlawful assembly, with the common object of beating one Ram 
P&l of the village. This Ram Pal had appeared as a prosecution witness at the 
committal stage in the criminal proceedings by then pending against the present 
prosecution witnesses as accused. It was also their defence that it was one Ram 
Bhawan of that party who, in the course of the incident, fired pistol shots in the air 
and also shot, later, Surajdin and brought about his death. 


The learned Sessions Judge found all the accused guilty of the various offences 
as charged and sentenced them. On appeal the High Court considered the prose- 
cution evidence with reference to three aspects. (1) How far the manner in which 
the prosecution alleged the incident to have taken place can be accepted ; (2) 
How far the prosecution case regarding the presence and participation of the various 
persons can be accepted ; and (3) What offence can be said to have been made 
out as against each of them. On the first question the High Court accepted the 
view that the incident took place as alleged by the prosecution. With reference 
to the second, the High Court set out elaborately various reasons why the prosecu- 
tion evidence in so far as it implicates particular individuals, could not be accepted 
at its face value and required to be carefully scrutinised. With reference to cer- 
tain criteria which it was considered necessary and right to adopt for purposes of 
scrutiny, the High Court held that the convictions of ten out of the twenty persons 
before it should be set aside and that the other ten persons including the present 
appellant were participants in the rioting. Accordingly, the Court confirmed the 
conviction as against these ten under section 147, Indian Penal Code. As 
regards the charge under section 148, Indian Penal Code, Dharam Raj 
was acquitted but the conviction of Suraj Pal was maintained on the 
ground of his having a pistol in his hand at the time of the rioting. 
“There remained the three charges against the ten persons under sections 
323/149 for injuries on Gaya Prasad, 307/149 in respect of the gun-shot 
wounds received by Bisheshwar, and 302/149 in respect of the murder of Surajdin. 
It was held that the assault on Gaya Prasad was not proved beyond doubt and 
hence all the accused were acquitted in respect of this charge. As regards the 
other two charges, i. ¢., under sections 307/149 and 302/149, the High Court came 
to the conclusion that neither the attempt on the life of Bisheshwar by pistol fire 
nor the actual death of Surajdin by pistol fire can be said to have been in prosecu- 
tion of the common object of the unlawful assembly nor to have been within the 
knowledge of the accused as being so likely. It was, therefore, held that none of 
the accused could be found guilty under section 149, with reference to, the attempt 
on the life of Bisheshwar, or the death of Surajdin. All the same, in view of the 
fact that the evidence showed that the person who inflicted the pistol fire as against 
both was the appellant Suraj Pal, it was held that he was guilty of the offences 
under sections 307 and 302, Indian Penal Code. On this ground, therefore, the 
High Court, while it set aside the convictions and sentences of all the accused 
under sections 307/149 and 302/149, maintained the convictions of the appellant 
under these two sections and maintained the sentences of transportation éor life 
under section 307 and of death under section 302, Indian Penal Code. The 
High Court convicted the other nine persons under section 323/149 in respect of 


the injuries received by P.W. 2 and sentenced them therefor. 5 


On the above statement of the course of these proceedings, one important 
fact which emerges is that there have been no direct and individual charges against 
the appellant for the specific offences under sections 307 and 302, Indian Penal Code. 
The question that arises is whether, without such direct çharges the convictions and. 


“sentences for those offences can be maintained. It appears to us quite clear that 


a charge against a person as a member of an unlawfuļ assembly in respect of an. 
offence committed by one or other of the members of that assembly in prosecution 
® 


equate. 


a 
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of its common object is a substantially different one from a charge against any 
individual for an offence directly committed by him while being a member of such 
assembly. The liability of a person in respect of the latter is only for acts directly 
committed by him, while in respect of the former, the liability is for acts whick 
may have been done by any one of the other members of the unlawful assembly, 
provided that it was in prosecution of the common object of the assembly or w&s 
such as the members knew to be likely to be so committed. A charge under section 
149, Indian Penal Code puts the person on notice only of two alleged facts, viz. 
{1) that the offence was committed by one or other of the members of the 
unlawful assembly of which he is one, and (2) that the offence was committed 
in prosecution of the common object or is such that was known to be likely to be 
so committed. Whether or not section 149, Indian Penal Code creates a distinct, 
offence (as regards which there has been conflict of views in the High Courts), 
there can be no doubt that it creates a distinct head of criminal liability which has 
come to be known as “constructive liability’—a convenient phrase not used in 
the Indian Penal Code. There can, therefore, be no doubt that the direct 
individual liability of a person can only be fixed upon him with reference to a 
specific charge in respect of the particular offence. Such a case is not covered 
by sections 236 and 237 of the Criminal Procedure Code. The framing of a 
specific and distinct charge in respect of every distinct head of criminal liability 
constituting an offence, is the foundation for a conviction and sentence 
therefor, The absence, therefore, of specific charges against the appellant under 
sections 307 and 302, Indian Penal Code in respect of which he has been 
sentenced to transportation for life and to death respectively, is a very serious 
lacuna in the proceedings in so far as it concerns him. The question then which 
a for consideration is whether or not this lacuna has prejudiced him in his 
It is perfectly true that the initial accusation as disclosed by the first information 
lodged by the complainant, P.W. 1, on the 5th January, 1953, specifically, was to 
the effect that it was this appellant who with a pistol fired both as against Bishesh- 
war, P.W. 2, as also against the deceased, Surajdin. It is also true that this allega- 
tion was repeated in the private complaint filed by this same P.W. 1 in May, 1953; 
directly before the Magistrate. It is also undeniable that the evidence in Court, 
both in the committal proceedings as well as at the sessions trial, given by the prose- 
cution witnesses was in support of that allegation. But curiously enough, apart 
from the absence of any individual charges against the appellant for these specific 
offences, even the charges against him and others relating to the injuries inflicted 
on P.W. 2 and the deceased Surajdin are somewhat vague as to the authorship 
thereof. The relevant charges run as follows (after specifying the members alleged 
to constitute the unlawful assembly) : 
“Firstly :—That you, on the 4th day of January, 1953 at about half an hour before sunset in 


e Sonari, formed an unlawful assembly with the common object of committing the murders of 
Bisheshwar and Surajdin and committed rioting. 


And thereby committed an offence punishable under section 147 of the Indian Penal Code. 
Secondly :—That you on the same date, time and place, in prosecution of the common object 


of the said unlawful assembly of which you were members at that time committed the murder of 
Surajdin who was shot dead by a pistol fire. 


And thereby committed an offence punishable under section 302/149 of the Indian Penal Code. 
Thirdly :—That you on the same date, time and place, in prosecution of the common object of 


the said unlawful assembly of which you were members at that tme attempted to commit the murder 
of Wisheshwar Singh dy means of a pistol fire. 


And thereby committed an offence punishable under section 307/149 of the Indian Penal Code” 


The portions underlined (for the purposes of this judgment) in the charge under 
heads 2 and 3 above are curiously vague. They appear to indicate a definite 
non-committal attitude on*the part of the Public Prosecutor and the Court, which 
has the ultimate responsibility for the framing of the charge, (vide section 226, 
‘Criminal Procedure Code) “as to who is the active author of the pistol fire referred 
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to under these two heads of charge. When the charge was so pointedly vague, 
noeaccused was bound to direct his attention in his defence to the question as to 
whether he or somebody else was the person who fired the pistol which brought 
about the gun-shot wounds. It has been brought to our notice that the appel- 
dant has been specifically questioned in the Court of Sessions under section 342, 
Griminal Procedure Code on the footing, that he was the person who fired at 
P.W. 2 and the deceased, Surajdin, and that the accused denied it. But this 
cannot be said to remove any prejudice that would arise by virtue of the vague- 
ness in the charge at the sessions trial, as to who was the author of the pistol fire. 
Normally in a sessions trial the accused has no right of cross-examination after the 
uestioning under section 342, Criminal Procedure Code. It has been suggested 
that since such a question was put also in the questioning by the committing 
Magistrate under section 342, Criminal Procedure Code the accused had ample 
notice of this specific case before the commencement of the sessions trial. But 
it does not follow that there could be no prejudice. On the other hand, the very 
fact that in spite of such questioning the charges framed in the Magistrate’s Court, 
with their vagueness, in so far as this feature therein is concerned has been main- 
tained, before the Sessions Court without any amendment, is likely to have been 
misleading. The appellant might well have relied on the absence of any such 
amendment as being an indication that he was not called upon to defend himself 
‘on the footing of his being the author of the pistol fire. In a case so serious as that 
which involves the sentences of transportation for life, and of death, and particularly 
dn a case like the present one, where the death sentence has been awarded in the 
trial Court by distinguishing this appellant from all the other accused in respect of 
his individual act by way of pistol fire, it is difficult to say that the accused has 
not been prejudiced by the absence of specific charges under sections 307 and 302, 
Indian Penal Code. Further, the medical evidencé indicates that P.W. 2 as well 
‘as the deceased Surajdin had gun-shot wounds on their person. The evidence of 
the Doctor is to the effect that these wounds may have been caused by a country 
pistol which, it is alleged, the appellant had in his hand. It has been suggested 
‘on behalf of the defence that the Medical Officer was not competent to speak about 
it and that if the prosecution wanted to rely thereupon, they should have called 
an arms expert to speak to the same. Whether or not this comment is legitimate, 
it is clear that if the appellant is to be found directly responsible for inflicting the 
wounds, noted as gun-shot wounds by tbe Medical Officer, he might well have 
availed himself of the opportunity to elucidate, by cross-examination or positive 
«defence, the nature of the fire-arm which would have caused the actual injuries’ 
found on the bodies of P.W. 2 and of deceased Surajdin. In all the circumstances 
above noticed, we are satisfied that the absence of specific charges against the appel- 
‘lant under sections 307 and 302, Indian Penal Code has materially prejudiced him. 
We must accordingly set aside the convictions and sentences of the appellant under 
‘sections 307 and 302 of the Indian Penal Code. 


The further question that arises is whether or not we are to direct a retria’ 
of the appellant in respect of these offences. We have given our best considera- 
tion to all the circumstances of this case and have for this purpose looked into 
the evidence and the material on the record. ` The case discloses certain outstand- 
ing features. At the very outset and simultaneously with the first information 
filed by P.W 1 in this case, there was another report filed by one Ram Pal at the 
‘same police station, almost exactly at the same time, relating to the same incident. 
“This is Exhibit P-16 on the record. This report is said to have been lodged at the 
police station at 12-15 in the night, while the other report is said to have been 
lodged at 12-10 that night. The report, Exhibit P-16, alleged the present prosecu- 
tion party to be the aggressors and put forward, as the occasion for the incident, 
an attempt on the part of the prosecution party to beat Ram Pal, the complainant 
of that complaint, for having given evidence im support of the prosecution in the 
‘committal proceedings of the rioting case then pending against the present prosecu- 
tion witnesses (as accused therein)—obviously with a yiew to prevent him from 
‘giving evidence in the Sessions Court against them. ‘That complaint specifically 

+ 


208 THE MADRAS LAW JOURNAL REPORTS (SUPREME COURT). [1955 


refers to one Ram Bhawan who is P.W. 4 in the present case as the person who had. 
a pistol in hand and fired with it. That report makes no mention of any injuries 
having been by then received from pistol fire, in the course of that incident. Of 
course, there is no proof, in this case, of any of the allegations in that report. Bat 
it appears from the order of commitment in this case (which forms part of the 
present printed record) that with reference to that report there was pending, “at 
the date of the committal, a cross-case against someyof the prosecution witnesses 
in the present case for the same incident. The police constable moharrir of the 
police station where the counter complaint, Exhibit P-16 was lodged and who accept- 
ed both the complaints (1) from Bhurey Lal, and (2) from Ram Pal, has stated in his. 
evidence that when the complaint, Exhibit P-16, was filed by Ram Pal the present 
appellant Suraj Pal had also accompanied Ram Pal, the complainant therein. 
This may well be claimed to be the conduct of an innocent person. It is also not 
without some significance that admittedly and as a matter of fact, the police did 
not file any charge-sheet in the present case against any one for the actual offence 
of murder under section 302, Indian Penal Code and that even in the charge- 
sheet which they did file they confined the case to section 307, Indian Penal Code 
but did not commit themselves as to who out of the members of the unlawful 
assembly was the author of the pistol fire. So far as it appears from the police 
charge-sheet dated the 22nd February, 1953, as printed in the record before us, 
there is a statement therein to the effect “Suraj Pal Singh and Ram Manohar 
were armed with pistols”. Ram Manohar is also one of the accused who was put 
up for trial. The statements of some of the prosecution witnesses furnish indication 
of more than one fire arm having been used at the incident. Thus, for instance, 
Bisheshwar, P.W. 2, said “I heard 3 or 4 guns being fired outside and also heard 

a noise”. P.W. 4, Ram Bhawan, said ` 


“We four persons threw lumps of earth from the well at the accused persons the accused retired! 
and fired their gun twic€...... cece cece eens The accused had fired a gun from the door of Mahadeo- 
when going away, then, had fired two or three guns from his door.” 


P.W. 5, Gaya Prasad, said : 


“Two or three guns afterwards had been fired from the door of Mahadeo Pandit. Those guns 
had been fired from the lane. The guns had been fired at the door of Ram Saran and had hit it.’” 


All these witnesses no doubt assert that so far as the particular injuries with which 
this case is concerned the firing was by the appellant Suraj Pal. But the above 
statements by these witnesses in the cross-examination may well indicate that there 
may have been other persons in the unlawful assembly at that time with arms in 
their hands, who made use of them by firing. Apart from the use of pistols in the 
course of that incident, by one party or the other, there are clear indications that 
there was a mutual fight between both the parties. Two of the persons on the side 
of the accused, viz. Lal Pratap and Chedi Lal have received some injuries and their 
injury certificates have been marked as Exhibits D-r and D-2. The prosecution 
witnesses themselves admit that there was mutual fighting to this extent, viz., that 
there was also throwing of brickbats by the complainant’s party against the rioters. 
As already stated there is in fact a counter case against some of the present prosecu- 
tion witnesses in respect of the same incidént. In such a situaticn any further: 
trial is likely to result only in very doubtful and unreliable evidence being adduced 
after a considerable lapse of time. Even as it is, the evidence recorded in the present 
case has been found by the High Court in its judgment as not acceptable at its face 
value. The learned Judges have dealt with this aspect at length and they wound 
up their consideration cf this part of the case as follows : 

“For the above reasons, I am of opinion that there is a good deal of substance in this part of the 
arguments of the appellants’ counsel. The question that would arise is as to which of the particular 
accused is guilty and what should be the criterion for deciding this matter. In view of the biassed 
and interested nature of the prosecution evidence, I am of opinion that the presence of only those 
accused should be held to have been proved who have been assigned any definite part by the prosecu- 
tion witnesses or whose presence is corroborated by some other circumstantial evidence. In view of 


the highly interested nature of the prosecution evidence, dealing with the first aspect of the case also 
viz. the question as to how far the prosecution have suceeded in proving the manner in which the 
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incident occurred, I have not accepted the prosecution case unless it found corroboration from some 
other factor of a circumstantial nature or from probabilities of the case.” 

It is by reference to these,standards that they have rejected the evidence of the 
Prosecution witnesses in so far as they implicated ten other accused whom the 
High Court acquitted. But it appears to us, that judged by the very same stan- 
dards there is no adequate reason for accepting the evidence as being reliable in 
respect af this appellant also. In fact there is good reason to feel that on the same 
standards this appellant also should bave got the benefit of the doubt. At this stage, 
it is not out of place to mention one fact. It appears from the evidence of the Inves- 
tigating Officer, P.W.14, that in the course of the investigation the prosecuting 
authorities were of the opinion that the murder in this case was to be attributed 
to the prosecution witness, Ram Bhawan, P.W. 4, and not to the appellant, and 
that in their view even the evidence as against Ram Bhawan was not sufficient to 
put him on trial for the murder. Doubtless such an opinion of the prosecuting 
authorities has no relevancy in the case and should not have been placed on the 
record in this case. But when we have to consider the desirability or otherwise 
of retrial, we need not shut our eyes to these features of the case which have been 
brought on the record. In the circumstances mentioned above we do not consider 
that the interests of justice require that any retrial should be ordered. We accor- 
dingly direct that there shall be no retrial. 


In the result, the convictions of the appellant under sections 307 and 302 of the 
Indian Penal Code and the sentences therefor are hereby set aside. But his convic- 
tion under section 148 of the Indian Penal Code is maintained as also the sentence 
of two years and a half in respect thereof. This appeal is accordingly allowed 
partially to the extent indicated above. 


G.R./K.S. —___ Appeal allowed partially. 
SUPREME COURT OF INDIA. 
(Civil Appellate Jurisdiction.) 


PRESENT :—VIVIAN Bose, B. JAGANNADHADAS, T.L. VENKATARAMA AYYAR, 
AND B.P. Sina, JJ. 


The Divisional Engineer, G.I.P. Railway .. Appellant* 

U. 
Mahadeo Raghoo and another .. Respondents 
OS Hore af ee si (IV of 1936), section 2 (iv) and section 7 (2) (b)—-“‘ Wages” —House rent alow- 


The answer to the question whether house rent allowance is “wages” may be in the affirmative 
if the rules framed by the department relating to the grant of house rent allowance make it compul- 
sory for the employer to grant house rent allowance without anything more ; in other words, if the 
house rent allowance aay been granted without any conditions or with conditions, if any, which 
are unenforceable in law. But the statutory rules framed by the Government porerne the grant 
of house rent allowance (to railway employees) do not make it unconditional, and absolute in terms. 
The house rent allowance, in the first instance, is not admissible to all employees of a particular class. 
It is admissible only to such railway employees as are posted at specified places in order ‘‘to compen- 
sate railway servants in certain costlier cities for excessive rents paid by them over and above what 
they might normally be ted to pay”; nor is such an allowance intended to be a source of profit, 
or to be ‘‘an allowance in feu of free quarters” as specifically stated in the preamble to the Igter No. 
E. 47 C.P.G./ 14, dated 1st December, 1947, issued by the Railway Board. The rules distinctly 
provided that the allowance will not be admissible to those who occupy Government quarters or 
to those to whom such quarters have been offered but who have refused to take advantage of the 
offer. Once an employee of the description given above has been offered suitable house accom- 
modation and he has refused it, he ceases to be entitled to the house rent allowance and hat 
allowance thus ceases to be “wages” within the meaning of the definition in the Payment of Wages 
Act, because it is no more payable under the terms of the contract. 


The rule which must be included in the terms of contract between the employer and the employee 
contemplate that an employee posted at one of the specifjed places would be entitled to house rent 
allowance ; but as soon as he is offered Government quarters for hë accommodation, he ceases to be 
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so entitled whether he actually occupies or does not occupy the quarters offered to him. Hence 
the grant of house rent allowance does not create an indefeasible right in the employee at all pla 
wherever he may be posted and in all circumstances, irrespective of whether or not he has been 
offered Government quarters. Rule g (1) of the Rules cannot be said to be inconsistent with me 
provisions of sections 7 and 11 of the Payment of Wages Act. 


On Appeal by Special Leave from the Judgment and Order, dated the 28th 


day of September, 1951, of the Authority under the Payment of Wages Act, 
Bombay, in Application No. 500 of 1951. 


M. C. Setaload, Attorney-General of India (G. N. Joshi, Porus A. Mehta and 
P. G. Gokhale, Advocates, with him) for the Appellant. - 


J. B. Dadachanji, M. V. Fayakar and Rajinder Narain, Advocates for Respondent, 
No. 1. 


The Judgment of the Court wa» delivered by 


Sinha, F.—This is an appeal by special leave from the orders dated the 28th 
September 1951 passed by the 2nd respondent, the Authority appointed under 
section 15 (1) of the Payment of Wages Act (IV of 1936 which hereinafter will 
be referred to as the Act) allowing the Ist respondent’s claim for house rent allow- 
ance as part of his wages. 


In this case the facts are not in dispute and may shortly be stated as follows : 
The 1st respondent is a gangman in the employ of the Central Railway (which 
previously used to be known as the G.I.P. Ry.), since April 1945. At that time 
his wages were Rs. 18 per month plus dearness allowance. With effect from the 
1st November, 1947 the Railway Board under the Ministry of Railways of the Govern- 
ment of India introduced a scheme of ‚grant of Compensatory (city) allowance 
and house rent allowance at rates specified in their memorandum No. E47CPC—14. 
This scheme was modified by the Railway board’s letter No. E47CPC—14 dated 
1st December, 1947. As a result of this scheme certain railway employees stationed 
- at specified headquarters were eligible for the allowance aforesaid at certain speci- 
fied rates. ‘The 1st respondent thus became entitled to the aUJowance of Rs. 10 
per month. This allowance the ist respondent drew along with his salary until 
the 18th August, 1948 when he was offered by the Government quarters suitable 
to his post but he refused to occupy the same. On his refusal to occupy the 
quarters offered by the Government, the house rent allowance was stopped with 
effect from the 19th August, 1948. On the 8th June, 1951 the 1st respondent put 
in his claim before the Authority for Rs. 290 on the ground that the appellant, the 
Divisional Engineer, G.I.P.Ry., who was the authority responsible under section 4 of 
the Act for Payment of Wages, had stopped payment of house rent allowance to him 
from the 19th August, 1948. The claim covered the period from the 1gth August, 1948 
to the 18th January, 1951 at the rate of Rs. 10 per month. The appellant appeared 
before the Authority and by his written statement contested the claim on the ground 
that the house rent allowance which was the subject matter of the claim was not 
“wages” within the meaning of section 2 (vi) of the Act. It was, therefore, submitted 
by the appellant who was the opposite party before the Authority that it had no 
jurisdiction to entertain the claim which should be dismissed in limine. It was fur- 
ther pleaded that the claim was inadmissible on the ground that there had been 
_ 20 İllegal deduction from the respondent’s wages inasmuch as the respondent had 
— been ousa railway quarters. of a suitable type and as he had refused to occupy 
those quarters he was not entitled under the rules to any house rent allowahce. 
Alternatively it was further pleaded by the appellant that so much of the claim 
as ¥clated to a period preceding six months immediately before the date of the 
application was time-barred under the first proviso to section 15 (2) of the Act. 
The Authority condoned the delay and that part of the order ne the delay 
is not in controversy before us. 


On the issues thus joined between the parties the Authority came to the conclu- 
sion that the house rent allowance was “‘ wages ” as defined in the Act, that as a 
matter of fact, accommodafion was offered to the 1st respondent and he refused it; 
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‘but that even so, the appellant was not entitled to withhold the house rent allow- 
-amce. Accordingly the claim for Rs. 290 was allowed by the Authority. 


The short point to be decided in this case is whether the house rent allowance 
Claimed by the 1st respondent came within the purview of the definition of “ wages ”. 
-contained in the Act. There being no difference on questions of fact between the 

ties, the answer to the question raised must depend upon the construction to be 
‘placed upon the following material portion of the definition of “‘ wages ” in section 
2 (vi) of the Act :— 


“ ‘Wages’ means all remuneration, capable of being expressed in terms of money, which would, 

if the terms of the contract of employment, express or implied, were fulfilled, be payable, whether 

-conditidnally upon the regular e ETA good work or conduct or other behaviour of the person 

employed or otherwise, to a person employed in respect of his employment or of work done in such 

-employment, and includes any bonus or other additional remuneration of the nature aforesaid which 

would be so payable and any sum payable to such person by reason of the termination of his employ- 
ment, but does not include— 


Shorn of all verbiage, “‘ wages ” are remuneration payable by an employer to his 
employee for services rendered according to the terms of the contract between them. 
The question then arises, what are the terms of the contract between the parties. 
When the ist respondent’s employment under the railway administration represen- 
ted by the appellant began, admittedly he was not entitled to any‘such house rent 
allowance. As already indicated, the scheme for payment of house rent allowance 
was introduced with effect from the 1st November, 1947 when the rules were framed, 
-.admittedly under sub-section (2) of section 241 of the Government of India Act, 
1935, by the Governor-General . Those rules were amended subsequently. We 
-are here concerned with the amendment made by the Railway Board by its letter 
No. E47CGPC—14 dated the 1st December, 1947, particularly rule 3 (i) which is 
in these terms :— 
“The house rent allowance will not be admissible to those who occupy accommodation provided 
Atle aa t or those to whom accommodation has been offered by Government but who have re- 
li. 
It has been argued on behalf of the appellant that the terms of the contract 
‘between the parties include the rule quoted above and that therefore the position 
in law is that there is no absolute right in the rst respondent to claim the house 
rent allowance ; in other words, it is contended that there is a condition precedent 
to the claim for house rent allowance being admissible, namely, that the employee 
-should be posted at one of those places, like Bombay, Calcutta, Madras, etc., before 
the claim for house rent allowance could arise and that there is a condition subsequent, 
namely, that the employee posted at any one of those places will cease to be entitled 
to the allowance if either the Government provides accommodation to the employee 
in question or the employee refuses to occupy the accommodation so offered to him. 
‘On the other hand, it has been argued on behalf of the 1st respondent that the 
employee’s right to the allowance accrues as soon as he has fulfilled the terms of 
the contract of employment including regular attendance, good work or conduct 
and his other behaviour in terms of the deffhition of “ wages ” as contained in the 
Act. It was also argued on behalf of the 1st respondent that the terms of the defi- 
nition have to be construed consistently with the provisions of sections 7 and 11 
of the Act, that rule 3 (i) quoted above is inconsistent with some of the terms of the 
-definition of “‘ wages ” and the provisions of sections 7 and 11 and that in any event, 
if rule 3 (i) aforesaid were to be considered as a part of the terms of the contfact 
"between the parties, section 23 of the Act prohibits an employee from entering into 
‘such a contract as has the effect of depriving him of his vested rights. 


It should be noted at the outset that the learned Attorney-General appearing 
-on behalf of the appellant has not pressed the argurfent which appears to have 
‘been raised in the written statement of the appellant and also before the Authority 
as would appear from the orders passed by him, tha? clause (a) excluding “ the 
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value of any house accommodation ” clearly showed that house rent allowance 
was not included in “‘ wages’ as defined in section 2 (vi) of the Act. As will pre-- 
sently appear, this argument proceeds on the unwarranted assumption that house 
rent allowance is synonymous with the value of any house accommodation referre@l 
to in the definition of “‘ wages ” and in section 7 (2) (b) and section 11 of the Act. 


The answer to the question whether house rent allowance is ‘* wages ” may De 
in the affirmative if the rules framed by the department relating to the grant of 
house rent allowance make it compulsory for the employer to grant house 
rent allowance without anything more: in other words, if, the house rent 
allowance had been granted without any conditions or with conditions, if any, 
which were unenforceable in law. But the statutory rules framed by the Govern-- 
ment governing the grant of house rent allowance do not make it unconditional’ 
and absolute in terms. The house rent allowance in the first instance is not admis- 
sible to all the employees of a particular class. It is admissible only to such railway 
employees as are posted at specified places in order “ to compensate railway ser-- 
vants in certain costlier cities for excessive rents paid by them over and above what. 
they might normally be expected to pay” ; nor is such an allowance “‘ intended 
to be a source of profit ” or to be ‘f an allowance in lieu of free. quarters,” as speci-- 
fically stated in the preamble to the letter No. E47-CPC—14, dated 1st December,. 
1947, issued by the Railway Board. The argument on behalf of the rst respondent 
would have been valid if the rules in terms contemplated the grant of house rent 
allowance to e¥ery employee of a particular category but the rules do not make 
the grant in such absolute terms. The house rent allowance is admissible only so 
long as an employee is stationed at one of the specified places and has not been. 
offered Government quarters. The rules distinctly provide that the allowance“ 
will not be admissible to those who occupy Government quarters or to those to. 
whom such quarters have been offered but who have refused to take advantage 
of the offer. Once an employee of the description given above has been offered’ 
suitable house accommodation and he has refused it, he ceases to be entitled to the 
house rent allowance and that allowance thus ceases to be “wages” within the mea- 
ning of the definition in the Act, because it is no more payable under the terms of 
the contract. 


In our opinion, it is clear beyond all reasonable doubt that the rules which 
must be included in the terms of contract between the employer and the emplo 
contemplate that an employee posted at one of the specified places would be entitled 
to house rent allowance ; but that as soon as he is offered Government quarters 
for his accommodation, he ceases to be so entitled, whether he actually occupies. 
or does not occupy the quarters offered to him. Hence the grant of house rent 
allowance does not create an indefeasible right in the employee at all places wher- 
ever he may be posted and in all circumstances, irrespective of whether or not 
he has been offered Government quarters. 


But it has been argued on behalf of the respondent that such a conclusion would 
be inconsistent with the provisions of sections 7 and 11 of the Act. We do not see 
any such inconsistency. Section 7 of the Act deals with such deductions as may be 
made from the wages as defined in the Act, of an employee. Sub-section (2) of 
section, 7 categorically specifies the heads under which deductions may lawfully 
be made from wages. Clause (d) of this sub-section has reference to “‘ deductions 
for house accommodation supplied by the employer ”, and section 11 provides 
that such a deduction shall not be made unless the house accommodation has been 
acoepted by the employee and shall not exceed the amount equivalent to the value 
of such accommodation. The definition of ‘‘ wages ” in the Act also excludes from 
its operation the value of house accommodation referred to in sections 7 and 11 
as aforesaid. ‘The legislature has used the expression ‘‘ value of any house accommo- 
dation ” in the definition of ‘‘ wagese’”’ as denoting something which can be deducted 
from “‘ wages.” The one excludes the other. It is thus clear that the definition 
of “ wages’? under the Act annot include the value of any house accommodation 
supplied by the employer to the employee ; otherwise it would not be a legally’ 
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-permissible deduction from wages. It is equally clear that house rent allowance 
which may in certain circumstances as aforesaid be included in “ wages ” is not 
the same thing as the value of any house accommodation referred to in the Act. 
‘What being so, there is no validity in the argument advanced on behalf of the rst 
respondent that rule 3 (i) aforesaid is inconsistent with the provisions of sections 7 
amd 11 of the Act. 


It remains to consider the last argument advanced on behalf of the 1st respon- 
-dent that section 23 of the Act prohibits an employee from relinquishing such a right 
as is the subject matter of rule 3 (i) quoted above. This argument proceeds on 


-the assumption that house rent allowance which is a right conferred on the employee - 


is an absolute right. It bas already been held above that the Act read along with 
the rules which constitute the terms of the contract between the employer and the 
employee does not create any absolute right in the employee to the house rent allow- 
ance. That being so, there is no question of the employee relinquishing any such 
right as is contemplated by section 23. 


For the reasons aforesaid, the appeal succeeds. The orders passed by the Autho- 
rity are set aside. In the special circumstances of this case there will be no order 
as to costs. 


G.R./K.S. gases Appeal allowed. 


SUPREME COURT OF INDIA. 
(Civil Appellate Jurisdiction.) 


Present :—VrviAn Bose, B. JAGANNADHADAS, T.L. VENKATARAMA AYYAR 
AND B.P. Smaa, JJ. 


A. V. D’Costa, Divisional Engineer, G.I.P. Railway .. Appellani* 
v. 
B. C. Patel and Another .. Respondents. 


Payment of Wages Act (IV of 1936), section 15—Authority appointed under—Limits to jurisdiction of— 
If can direct an employee to be upgraded and placed on a higher cadre. 

By the majority (eer Jagannadhadas, J., holding contra) :—The Authority set up under section 
15 of the Payment of Wages Act is undisputably a tribunal of limited jurisdiction. Such a tribunal 
cannot determine any controversy which is not within the ambit of the provisions of the Act. Orders 
of the superior officers were necessary to upgrade an employee from a daily wage-earner to a higher 
cadre, e Authority under the Act has not been empowered under section 15 to make any such 
direction to those H ee officers. The Divisional Engineer of the Railway cannot be directed to 
pay an employee higher wages on the determination by the Authority that he (a daily wage-earner) 
should have been laced on the monthly wages scheme. 

On Appeal by Special Leave from the Judgment and Order, dated the 24th 
day of August, 1951, of the High Court of Judicature at Bombay, in Appeal No. 
50 of 1951, arising out of the order, dated the 1gth day of June, 1951, of the said 
Court exercising Original Jurisdiction in Misc. No. 143 of 1951. 

M. C. Setalvad, Attorney-General for India (Porus A. Mehta and P. G. 
Gokhale, Advocates with him) for Appellant. 


J. B. Dadachanji, M. V. Jayakar and Rajinder Narain, Advocates for 
Respondent No. 2. 


The Court delivered the following judgments : 

Sinha, J. (delivering the judgment of the majority)—This is an appeal by 
Special Leave from the order of the High Court of Judicature at Bombay, dated the 
24th August, 1951, upholding that of a single Judge of that Court sitting on the Ori- 
ginal Side, dismissing the appellants’ petition under Article 226 of the Constitution 
for a writ of certiorari quashing the order dated the 23rd January, 1951, passed by 
the 1st respondent, the Authority under the Payment of Wages Act (hereinafter 
referred to as the Act). 
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The facts leading up to this appeal may shortly be stated as follows : The 2nd. 
respondent is and has been at all material times an employee of the Central Railway 
(formerly called’ the G.I.P. Ry.,) represented by the appellant who has been nomi-- 
nated by the Railway Administration as responsible for payment of wages unde- 
section 3 of the Act, Ever since 1941, the 2nd respondent has been employed by 
the Railway Administration as a carpenter on daily wages, and has been treat 
as a daily rated casual labourer and has been paid his wages at the rate of Rs. 3-4-0 
per day. He continued receiving his wages at that rate until October, 1949, with- 
out any demur, and granting receipts for the wages thus received. On tbe 2nd. 
December, 1949, an application was made by one K.N. Pitkar “an official of Regis- 
tered Trade Union, a person permitted by the Authority? under sub-section (2) 
of section 15 of the Payment of Wages Act, 1936, against the G.I.P. Ry. adminis- 
tration through its Divisional Engineer, Parel, Bombay.’ It was alleged on behalf 
of the 2nd respondent that his wages due in respect of six months from May to 
October, 1949, amounting to Rs. 245 had not been paid or had been subjected to 
illegal deductions as shown in the schedule. The schedule will be set out hereii- 
after. A claim for Rs. 245 plus Rs. 15 by way of compensation was made. 


The appellant, as the opposite party before the Authority, resisted the claim, 
inter alia, on the grounds— 
(1) that Rs. 245 had not been illegally deducted from the wages of the and. 
respondent ; and 
(2) that the claim of the 2nd respondent who was employed as a daily 
rated casual labourer on specified daily wages, to be placed on a permanent cadre- 
on the scale of monthly rates of pay was unfounded. 


It was further alleged that the and respondent did not come within the purview 
of the Railway Services (Revision of Pay) Rules as he was a daily rated casual 
labourer charged to works and that no rules had been laid down governing the rates. 
of pay and the conditions of service of daily rated casual labourers like the 2nd respon- 
dent. Hence his terms of service were the daily wages paid to him all along. It 
was thus contended that there had been no deduction from his wages. In this 
connection reference was made to the award of the Railway Workers Classification 
Tribunal, dated the 28th May, 1948. 


The Authority by its orders, dated the 23rd January, 1951, decidéd that the 
position of the 2nd respondent was not that of a casual labourer but that of a “tempo- 
wary employee ” and that therefore he was entitled to be on the scale of Rs. 55-150 
plus the allowances admissible. In coming to this conclusion the Authority obser- 
ved that the work done by the 2nd respondent is of the same nature as that of a 
member of the permanent staff. Hence the and respondent could not be called. 
a casual labourer. It also made reference to Article 39 (d) of the Constitution 
containing the direction that there should be ahr pay for equal work. The Autho- 
rity also negatived the contention raised on behalf of the appellant that the question: 
of classification of an employee was outside its jurisdiction. In pursuance of the* 
said order the Authority allowed the and respondent’s application by its further 
` orders, dated the 2nd March, 1951. l 


Against the said orders of the Authority the appellant moved the High Court 
of Jud&ature at Bombay by an application under Article 226 of the Constitution 
for quashing the aforesaid orders. The matter was heard in the first instance by 
a learned single Judge of that Court who by his orders, dated the 19th June, 1951, 

isgiissed the application. The appellant preferred an appeal under the Letters 
Patent which was heard by a Division Bench of that Court. The Division Bench 
by its order, dated the 24th August, 1951, dismissed the appeal and agreed with the 
conclusions of the Judgé on the Original Side that the Authority had not acted 
without jurisdiction or had not exgeeded its jursidiction in entertaining the and 
respondent’s application. On the appellant’s application for leave to appeal 
to this Court being rejected by the High Court, the appellant moved this Court 
and obtained special leave to appeal on the 2nd February, 1953. 

6 


/ ° 
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The main controversy between the parties in this Court is whether, having 
regard to the relevant provisions of the Act, the Ist respondent was competent 
to pass the orders it did, which orders had been upheld by the High Court of Bombay. 


* The Authority set up under section 15 of the statute in question is undisputably 
a tribunal of limited jurisdiction. Its power to hear and determine disputes must 
Recessarily be found in the provisions of the Act. Such a tribunal, it is undoubted, 
cannot determine any controversy which is not within the ambit of those provisions. 
On examining the relevant provisions of the Act it will be noticed that it aims at 
regulating the payment of wages to certain classes of persons employed in industry. 
It applies in the first instance to the payment of wages to persons employed in any 
factory or employed by a railway administration; but the State Government 
has the power after giving three months notice to extend the provisions of the Act 
or any of them to the payment of wages to any class of persons employed in any class. 
or group of industrial establishments. ‘‘ Wages ” means— 

“all remuneration, capable of being expressed in terms of money, which would, if the terms of 
the contract of employment, express or implied, were fulfilled, be payable...... to a person 
employed in respect of his employment or of work done in such employment...... (omitting 
words not necessary for our present purpose). 

Section 3 lays down that every employer or his representative or nominee shall be- 
responsible for the payment to persons employed by him of all wages. Section 3, 
provides for fixation of “‘ wage-periods ” which shall not exceed one month in any 
case. Section 5 indicates the last date within which, with.reference to the parti- 
cular wage-period, wages shall be paid. Section 7 lays down that the wages of 
an employed person shall be paid to him without deductions of any kind except 
‘those authorized by or under the Act. Section 7 (2) in clauses (a) to (k) specifies 
the heads under which deductions from wages may be made, namely, fines ; deduc- 
tions for absence from duty ; deductions for damage to or loss of goods ef the 
employer ; deductions for house accommodation supplied by the employer ; 
deductions for amenities and services supplied by the employer ; deductions for 
recovery of advances or for adjustment of overpayments of wages ; deductions of 
income-tax payable by the employee ; deductions to be made under orders of a 
Court or other competent authority ; deductions for subscriptions to, and for repay- 
ment of advances from any provident fund ; deductions for payments to co-opera- 
tive societies, etc.; and finally, deductions made with the concurrence of the 
employed person in furtherance of certain schemes approved by Government. No- 
other deductions are permissible. It is also laid down that every payment made 
by the employed person to the employer or his agent shall be deemed to be deducticn 
from wages. Each of the several heads of deductions aforesaid is dealt with in 
detail in sections 8 to 13. Section 8 lays down the conditions and limits subject 
to which fines may be imposed and the procedure for imposing such fines. It also. 
requires a register of such fines to be maintained by the person responsible for the 
payment of wages: Section g deals with deductions on account of absence from 
duty and prescribes the limits and the proportion thereof to wages. Section 10 
similarly deals with deductions for damage or loss to the employer and the proce-- 
dure for determining the same. Like section 8, this section also requires a register: 
of such deductions and realizations to be maintained by the person responsible for 
the payment of wages. Section 11 lays down the limits of deductions for bouse 
accommodation and other amenities or services which may have been eccepted =. 
by the employee, subject to such conditions as the State Government may impose. 

Section 12 lays down the conditions subject to which the deductions for recovery 

of advances may be made from wages.* Finally section 13 provides that the deduc- 

tions for payment to co-operative societies and insurance schemes shall be subject 

to such conditions as the State Government may prescribe. Section 14 makes. 
provision for the appointment of Inspectors fcr carrying out the purpose of the Act, 

with power to enter on any premises and to examine any registers or documents. 

relating to the calculation or payment of wages and to take evidence on the spot. . 
His function is to see that the registers or documents prescribed by the Act con- 

taining the necessary entries as regards deductions and other matters have been. 
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properly kept by the employers or their agents in order to be able to ascertain 
whether any deductions from wages in excess of the provisions of sections 7 to a3 
aforesaid have been made. We then come to section 15 which makes provision 
for the appointment of the Authority “‘ to hear and decide for any specified area 
all claims arising out of deductions from the wages, or delay in payment of the wages 
of persons employed or paid in that area.” Where the Authority finds that any 
deduction has been made from the wages of an employed person or the payment 
of any wages had been delayed, he may at the instance of the wage earner himself 
or any legal practitioner or any official of a registered trade union authorized in 
writing to act on his behalf, or any Inspector under the Act or any other person 
acting with the permission of the Authority, after making such enquiry as he thinks 
fit and after giving an opportunity to the person responsible for the payment of 
wages under section 3 to show cause, direct the refund to the employed person of 
the amount deducted or the payment of delayed wages together with such compen- 
gation as he may determine. ‘The section also lays down the limits and conditions 
of his power to direct payment of compensation to the employed person or of penalty 
to the employer, if he is satisfied that the application made on behalf of an employee 
was either malicious or vexatious. His determination is final subject 
to a very limited right of appeal under section 17. Section 18 vests 
the Authority with all the powers of a civil Court under the Code cf Civil 
Procedure, for the purpose of taking evidence, of enforcing the attendance of wit- 
messes and cf compelling the production of documents. Section 22 lays down 
that no Court shall entertain any suit in respect of wages or of deduction from wages 
in so far as the claim forms the subject-matter of a pending proceeding under the 
Act or has formed the subject of a direction in favour of or against the plaintiff 
under section 15, or which could have been recovered by the application under 
that section. Section 26 empowers the State Government to make rules to regulate 
the procedure to be followed by the authorities and Courts referred to in sections 
15 and 17 and provides that rules may be made inter alia, requiring the maintenance 
of records, registers, returns and notices nece under the Act and the display 
in a conspicuous place of notices specifying the rates of wages payable to persons 
employed on such premises ; and prescribing the authority for making a list of acts 
and omissions in respect of which fines may be imposed and the procedure for impo- 
sing such fines. 


We have set out above in some detail the relevant provisions of the Act in 
order to point out that those provisions are not applicable to the complaint made 
in the present case. In this connection it is necessary to set out in extenso the “ parti- 
culars of claim ” in the schedule appended to his application which are as follows : 


‘The applicant is working as a carpenter-mason with the opposite party under I.O.W., Byculla, 
According to the orders on introduction of the prescribed scales, the Railway administration has to 
make the staff working under I.O.W. on ent monthly wages scheme under the rules of the 
prescribed scales. The applicant along with others was up till now under daily wages scheme. About 
20 posts under I.O.W. where the applicant is working were to be made permanent. The opposite 
party in ion of claim of the applicant has confirmed his juniors on the permanent scales as a 
skilled wor in the scale of 55-3-85-4-125-5-130, whereas the opposite party continued to pay 
the applicant on daily se scheme thus depriving him of his legitimate wages under the prescri 
scale, which resulted in the monetary loss to the ape of Rs. 40-13-4 per month. otice on 
behalf of the applicant was served on this count on opposite party but of no avail and hence this 
applicati®@n. The juniors have been paid under the prescribed scales from April, 1949, from which 
date the applicant was also entitled to the prescribed scale 55-130 (scale for skilled workman)”. 

There is no allegation of delay in payment of wages inasmuch as it is not 
the gespondent’s case that his wages were not paid within the time limit laid down 
in section 5; nor are there allegations to show that any payments have been made 
by the employed person to the employer or his agent which could be deemed to be a 
deduction from his wages within the meaning of section 7. None of the categories 
of deductions as laid down in section 7 have been referred to. In other words, 
it is not alleged that his wages were so much and that so much had been deducted 
under any of the heads set’out under section 7 (2). The allegation made by the 
respondent only amount to saying that he had been paid his actual wages as fixed by 
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the railway administration but that after the introduction of the scheme of upgrad- 

ing of persons employed under the daily wages scheme others who were junior to 

im had been placed on the monthly wages scheme whereas his claim to be so plac- 

had been ignored. The respondent’s main grievance, therefore, appears to 

be that he had not been paid wages on the scale to which he would have been en- 
tifled if he had been placed on the monthly wages scheme. 


In our opinion, the scheme of the Act as set forth above shows that if an em- 
ployee were to state that his wages were, say Rs. 100 per month, and that Rs. 10 
had bzen wrongly deducted by the authority responsible for the payment of wages, 
that ıs to say, that the deductions could not come under any one of the categories 
laid down in section 7 (2), that would be a straight case within the purview of the 
Act and the authority appointed under section 15 could entertain the dispute. 
But it is said on behalf ot the respondent that the authority has the jurisdiction 
not only to make directions contemplated by sub-section (3) of section 15 to re- 
fund to the employed person any amount unlawfully deducted but also to find 
out what the terms of the contract were so as to determine what the wage: of the 
employed person were. There is no difficulty in accepting that proposi ion. If 
the parties entered into the contract of service, say by correspondence and the con- 
tract is to be determined with reference to the letters that passed between them, 
it may be open to the authority to decide the controversy and find out what the 
terms of the contract with reference to those letters were. But if an employee 
‘were to say that his wages were Rs. 100 per month which he actually received as 
and when they fell due, but that he would be entitled to higher wages if his claims 
to be placed on the higher wages scheme had been recognized and given effect to, 
that would not, in our opinion, be a matter within the ambit of his jurisdiction, 
The authority has the jurisdiction to decide what actually the terms of the contract 
between the parties were, that is to say, to determine the actual wages ; but the 
authority has no jurisdiction to determine the question of potential wages. The 
respondent’s complaint in the present case comes within the latter illustration. 
If the respondent’s claim to be placed on the scheme of higher wages had been 
unduly passed over by the appellant, if indeed he had the power to do so, the obvi- 
ous remedy of the re pondent was to approach the higher authorities of the rail- 
way administration by way of departmental appeal or revision ; but instead of do- 
ing that, he has sought his redress by making his claim before the authority under 
the Act. The question is, has the authority the power to direct the appellant or 
his superior officers who may have been responsible for the classification, to revise 
the classification so as to upgrade him from the category of a daily wage earner 
to that of an employee on the monthly wages scheme. If the respondent had been 
on the cadre of monthly wages and if the appellant had withheld his rise in wages 
to which he was automatically entitled, without any orders of his superior officers, 
he might justly have claimed the redress of his grievance from the authority under 
the Act, as it would have amounted to an underpayment. But in the present case, 
on the case as made on behalf of the respondent, orders of the superior officers were 
necessary to upgrade him from a daily wage earner to a higher cadre. The autho- 
rity under the Act has not been empowered under section 15 to make any such 
direction to those superior officers. The appellant is responsible to pay the res- 
pondent only such wages as are shown in the relevant register of wages presymably 
maintained by the department under the provisions of the Act, but he cannot be 
directed to pay the re pondent higher wages on the determination by the authority 
that he should have been placed on the monthly wages scheme. 


In that view of the matter it is not necessary to go into the merits of the eons 
itroversy as to what classification as adumbrated by the Railway Workers Classifi- 
cation Tribunal, and adopted by. the railway administration, the 2nd respondent 
should have been brought under. If that question were open to determination 
by the Authority, we would have had to remif the cage to the Authority to give 
a fresh opportunity to the parties to adduce all the relevant evidence and then to 
come to its final conclusions, as it appeared to us durtng the hearing of the case 
that all relevant information had not been placed before the Authority. But, as, 
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in our opinion, that is not a matter within its limited jurisdiction, that contingepcy 
does not arise. 


For the reasons given above we allow this appeal, quash the orders of the Auth@- 
rity and of the High Court, but in the special circumstances of this case we make 
no orders as to costs. e 


Jagannadhadas, 7.—I regret that I find myself unable to agree. 


The second respondent before us, employed as a carpenter in the Railway 
since 194.1, has been working as a daily-rated casual labourer. He claimed that he 
should have been absoibed as a monthly-rated permanent employee and that he 
has been wrongly superseded. His claim to be treated as a permanent employee 
was apparently not accepted by the Tribunal (the Authority under section 15 of 
the Payment of Wages Act for Bombay). But it was held that the position of the 
applicant is not that of a daily-rated casual labourer but that of a monthly-rated. 
temporary employee. His claim was treated and upheld by the Tribunal as one 
substantially based on the ground that the Award of the Railway Workers’ Classifi- 
cation Tribunal in relation to the recommendations of the Central Fay Commission 
was approved by the Railway Board and directed to be implemented, and that by 
virtue thereof he was no longer a mere casual labourer but was entitled to higher 
wages on the footing of a monthly-rated labourer. No question arises that the 
order of the Tribunal is bad owing to the variation between the claim made and. 
the relief granted. As held by the High Court, pleadings in these cases have to be 
liberally construed. That his claim was understood as having been based on the 
Award of Railway Workers’ Classification Tribunal, by the Railway Authorities 
themselves, is clear from the statement filed on their behalf in answer to the 
employee’s claim, Apart from the question of jurisdiction, the defence was two-fold. (1) 
The applicant being a daily-rated casual labourer, charged to works, the directive 
of the Railway Board did not apply to him. (2) Even if it applied to a person in 
the situation of the applicant, he was not entitled to be brought on to the monthly- 
rates of pay in the skilled grade, without his previously passing a trade test to es- 
tablish himself as skilled in his trade and he did not pass the test. The Tribunal, 
on the material referred to by it in its order, came to the conclusion (1) that the 
applicant did not fall within the category of work-charged staff, (2) that under 
the Award of the Railway Workers’ Classification Tribunal, no trade test was 
necessary for the applicant who was a carpenter, and (3) that as per certain instruc- 
tions of the concerned authority, the period of casual labour was to be limited to 
six months, and that since this applicant was admittedly a casual labourer under the 
Railway for a much larger period, i.e. since 1941, he became entitled to be treated. 
as a temporary employee and not as a casual labourer and to receive wages as such. 
Whether these conclusions are right or wrong is not the question before us. The 
only question is whether or not the Tribunal had the jurisdiction to find that the 
applicant was entitled to the emoluments of a monthly-rated temporary employee 
and not to that of a daily-rated casual labourer, as the result of the order of the Rail- 
way Board directing implementation of the Award of the Classification Tribunal. 


The jurisdiction of the Tribunal arises under section 15 of the Payment of 
Wages Act, 1936 (Act IV of 1936) (hereinafter referred to as the Act). The Tribu- 
nal is sgt up to decide “all claims arising out of deductions from the wages or delay 
in payment of wages”. The relief which it is authorised to award is to direct “the 
refund of the amount deducted, or the payment of the wages delayed”. Such a 
direction made by the Tribunal is final, under section 17 of the Act, subject to, the 
right of appeal provided therein. Under section 22, no suit lies in any Court for 
the recovery of wages or of any deduction therefrom which could have been reco- 
vered by an application under section 15. However limited this jurisdiction of 
the Tribunal, and however elaborate the provisions in the Act for the preparation 
and display by the employgr of the table of wages payable to the employees, and. 
for the inspection thereof by the Factory Inspectors, it cannot be supposed that 
the jurisdiction of the Tribynal is only to enforce the wages so displayed or other- 
wise admitted. Such a narrow construction would rob the machinery of the Act. 
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of g great deal of its utility and would confine its application to cases which are 
not likely to arise often, in a well-ordered administration like the Railways. In- 
dged, I do not gather that such a construction was pressed for, before us, in the 
arguments. Even a Tribunal of limited jurisdiction, like the one under considera~ 
tion, must necessarily have the jurisdiction to decide, for itself, the preliminary 
facts on which the claim or dispute before it depends. In the instant case, it must 
have jurisdiction to decide what the wages payable are and, for that purpose, what 
the contract of employment and the terms thereof are. The judgment of my lear- 
ned brothers in this case apparently recognises the jurisdiction of the Tribunal as 
above stated, when it said that the Tribunal has the power “‘to find out what the 
terms of the contract were to determine what the wages of the employed person 
were”, Whether the Tribunal’s decision in this behalf is conclusive or not is a 
matter that does not arise for decision in this case. 

But, it is said that the Tribunal has no authority to determine the question 
of “potential wages”. Undoubtedly a claim to a higher potential wage cannot 
be brought in under the category of “claim arising out of deduction from the wages 
or delay in payment of the wages” if that wage depended on the determination 
by a superior departmental or other authority as to whether or not a particular 
employee is entitled to the higher wage—a determination which involves the exer- 
cise of administrative judgment or discretion or certification, and which would, 
in such a situation, be a condition of the payability of the wage. But there the 
higher wage does not depend upon such determination but depends on the applica- 
tion of, and giving effect to, certain rules and orders which, tor this purpose, must. 
be deemed to be incorporated in the contract of employment, such a wage is, in. 
my view, not a prospective wage, merely because the paying authority concerned. 
makes default or commits error in working out the application of the rules. In 
this context it is relevant to notice that the definition ot “wages” in the Act is “all 
remuneration which would if the terms of the contract, express or implied, were 
fulfilled, be payable”. The word “were” in this definition which I have under- 
lined, seems to indicate that even a “prospective wage? which would b2 payable 
on the proper application of the rules in the sense which I have explained above may 
well fall within its scope. The wage under the Act is not, necessarily, the immedia- 
tely pre-existing wage but the presently-payable wage. 

In the case before us, the order of the Tribunal proceeded on the view that the 
applicant was presently entitled to be treated as a monthly-rated temporary employee 
and not as a daily-rated casual labourer, by virtue of the directions of the Railway 
Board for the implementation of the scheme of classification and that therefore 
he was entitled to the appropriate higher wage. We have not been shown any 
material to indicate that this higher classification of the applicant depended not on 
the mere application, of the classification scheme and the rules thereunder, to him 
but upon any determination by a departmental higher authority. If it was the 
latter, undoubtedly the Tribunal cannot claim to sit in judgment over that deter-- 
mination, whether it was right or wrong. Such determination, if wrong, could be 
corrected only by a further departmental appeal, if any, available. But the Trıbu- 
nal had, to my mind, the authority to find wnether the applicant’s case falls within 
the scope of determination by the departmental authority or is one of mere applica- 
tion of the rules to the facts of this case. If the decision of the Tribunal in tis be- 
half was wrong, the appropriate remedy for the Railway Authority was by way of 
an appeal under section 17 of the Act. Since the finding of the Tribunal in this 
case involved the case of as many as six persons and the net additional amount 
ordered was a sum of Rs. 1341, its finding was appealable under section 17 of the 
Act. Whether or not an employee was entitled to wages of a higher category than 
what he was till then drawing would depend entirely on the scope of the rules with 
reference to which he is entitled to become one in the higher category and it cannot 
be assumed a priori that such a claim is a claima to “prospective wages”. 


In my view, therefore, there is no-sufficient reason to reverse the judgment 
of the learned Judges of the Bombay High Court and this appeal should be 


dismissed with costs. n 
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By THE CourT.—In accordance with the decision of the majority, the appeal 
is allowed and the orders of the Authority and of the High Court are quashed. 
There will be no order as to costs throvghout. ; 


° 
G.R./K.S. — Appeal allowed. 
SUPREME COURT OF INDIA. a 
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Civil Procedure Code (V of 1908), Order 21, rule 16 and section 146—Transfer of book debts durin 
pendency of a suit on one of such debts—Transferee not coming on record under Order 22, rule 10 of the Co 
—If can execute the decree after it ts passed. 


The transfer in writing of a property (in this case book debts of transferor) which is the subject- 
matter of a suit without in terms transferring the decree passed or to be passed in the suit in relation 
to that pro does not entitle the transferee to apply tor execution of the decree as a transferee of 
the decree by an assignment in writing within the meaning of Order 21, rule 16 of the Code of 
Civil Procedure. 

A book debt which was made the subject-matter of the pending suit did not for that reason cease 
to be a book debt and therefore it was alse transferred. In such a situation there was no room or 
scope for the application of the equitable principle. Order 21, rule 16, by the first alternative con- 
templates the actual transfer of the decree by an assignment in writing executed after the decree is 

assed and while a transfer of or an agreement to transfer a decree that may be passed in future may, 
In equity, entitle the intending transferee to claim the beneficial interest in the decree after it is passed 
such equitable transfer does not relate back to the prior agreement and does not render the transferee 
transferee of the decree by an assignment in writing within the meaning of Order 21, rule 16. 


If by reason of any provision of law, statutory or otherwise, interest in property passes from one 
person to another there is.a transfer of the property by operation of law. there was a transfer or 
agreement to transfer the decree to be passed, there would be no impediment to holding that by 
© tion of equity, the beneficial interest in the decree was immediately after its passing taken out 
of the transferors and passed to the assignees and the assignees had become the transferees of the 
decree by operation of law. [In the instant case however the agreement did not cover the decree 
and there was no room for the application of the equitable principle.] l a 


However there is no bar to the transferees of the debt making an appiication for execution under 
section 146 if they satisfy the other requirement of that section, namely, that they can be said to be 
claiming under the decree-holder. 


z A n may, conceivably, become entitled to the benefits of a decree without being a transferee 
of the decree by assignment in writing or by operation of law. In that situation the person so becom- 
ing the owner of the decree may well be regarded as a person claiming under the decree-holder. The 
transferees of the debt are entitled under section 146, Civil Procedure Code, as persons claiming 
amder the transferors to make the application for execution which the original decree-holders could do, 


The transferees of the debt were entitled to be brought on record under Order 22, rule 10 and 
must therefore be also regarded as representatives of the plaintiff (transferor of the debt) within the 
meaning of section 47 of the Code (which requires that the executing Court alone must determine 
all questions arising between the parties or their representatives relating to the execution, 
discharge or satisfaction of the decree and authorises it even to treat the proceedings as a suit.) 

On Appeal from the Judgment and Decree dated the 10th day of November: 
1953, of the High Court of Judicature at Bombay in Appeal No. 8 of 1953 under 
the Letters Patent, against the decree dated the 23rd day of September, 1952, of 
the said High Court in Appeal No. 67 of 1952 from Original Decree arising 
out of order, dated the 20th November, 1951, of the City Civil Court, Bombay, in 


Summary Suit No. 233 of 1948. 
° R. Subramania Iyer and K. R. Choudhry, Advocates for Appellant. 
H. J. Umrigar, J. B. Dadachanji and Rajinder Narain, Advocates for Respondent. 
The Court delivered the following Judgments :— 


Das, 7.—The facts leading up*to this appeal are few and simple. Two persons 
named Mahomedali Hab b and Sakerkhanoo Mahomedali Hab.b used to carry 
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on business as merchants and pucca adatias in bullion and cotton at Bombay under 
the name and style of Habib & Sons. In 1948 that firm instituted a suit in the 
Bombay City Civil Court, being Summary Suit No. 233 of 1948, against the present 
appellant Jugalkishore Saraf, a Hindu inhabitant carrying on business at Bombay, 
for the recovery of Rs. 7,113-7-0 with interest at 6 per cent. per annum said to be 
die by him to the firm in respect of certain transactions in gold and silver effected 
by the firm as pucca adatias, On the 7th February, 1949, wnen that summary, suit 
was still pending a document was executed whereby it was agreed that the 
two partners would transfer and Messrs. Raw Cotton Co., Ltd. (hereinafter 
called the respondent Company) would accept the transfer of, inter alia, all 
book and other debts due to them in connection with their business in Bombay 
and full benefit of all securities for the debts and all other property to which they 
were entitled in connection with the said business. The re pondent company 
did not take steps under Order 22, rule 10 of the Code of Civil Procedure, to get 
themselves substituted as plaintiffs in the place and stead of Habib & Sons, the 
plaintiffs on record but allowed the suit to be continued in the name of the original 
plaintiffs. Evidently, the two partners migrated from India to Pakistan and their 
properties vested in the Custodian of Evacuee Property. On the 15th December, 
1949, a decree was passed in the summary suit for the sum of Rs, 8,018-7-0 for 
the debt and interest and the sum of Rs. 410 for costs of the suit, aggregating to: 
Rs. 8,4.28-7-0, and for further interest at 4 per cent. per annum from the date of the 
decree until payment. Hab.b & Sons being the plaintiffs on record the decree 
was passed in their favour. 


On the 11th December, 1950, the Custodian of Evacuee Property, Bombay, 
informed the respondent company that by an order made on the end August, 
1950, the Additional Custodian of Evacuee Property had confirmed “the tran- 
saction of transfer” of the business of Habib & Sons to the respondent company. 


On or about the 25th April, 1951, the respondent company presented before 
the Bombay City Civil Court a tabular statement purporting to be an application 
for execution under Order 21, rule 11 of the Code of Civil Procedure. In the 
last column of the tabular statement, under the heading “the mode in which the 
assistance of the Court is required”, the respondent company prayed that the Court 


“be pleased to declare the Applicants the assignees of the decree as the decretal debt along with- 
other debts had been transferred by the plaintiffs to the Applicants by a deed of assignment dated the 
7th February, 1949, which was confirmed by the Custodian of Evacuee Property, Bombay, and order 
them to be substituted for the plaintiffs”. ‘ 


There was, in that column, no specification of any of the modes in which the assis- 
tance of the Court might be required as indicated in clause (j) of Order 21, rule 11 
of the Code. On the roth May, 1951, the Bombay City Civil Court issued a notice 
under Order 21, rule 16 of the Code, to Habib & Sons, who were the decree-holders 
on record, and Jugalkishore Saraf, who was the defendant judgment-debtor, requiring: 
them to show cause why the decree passed in the suit on the 15th December, 1949, 
in favour of the plaintiffs and by them transferred to the respondent company, 
should not be executed by the said transferees against the said defendant judgment- 
debtor. The defendant judgment-debtor showed cause by filing an affidavit attirmed 
by him on the 15th June, 1951. Amongst other things, he denied that the document 
in question had been executed or that the document transferred the decreesto the 
respondent company. 


The matter was tried on evidence and the execution of the document was 
proved by the evidence of an attesting witness which has been accepted by fhe 
executing Court. The executi g Court, however, rejected the second conten- 
tion and made the notice absolute with costs and gave leave to the re: pondent com- 
pany to execute the decree against the judgment-debtor. The judgment-debtor- 
filed an appeal before the High Court. The appeal was heard by Dixit, J. Before 
him the execution of the document was not challenged and nothing further need 
be said about that. The only substantial question raised was whether the res- 
pondent company were the transferees of the decree within the meaning of Order 21, 
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rule 16. The learned Judge answered the question in the affirmative on the authority 
of the decisions of the Bombay High Court in Purmananddas Fivandas v. Vallapdas 
Walljt 1 and in Chimanlal Hargovinddas v. Ghulamnabi? and affirming the order 
of the executing Court dismissed the appeal. The judgment-debtor preferred pa 
Letters Patent Appeal before the High Court which was dismissed by Chagla, C.J., 
and Shah, J., following the two earlier decisions mentioned zbove. They, however, 
granted, under Article 133 (1) (c) of the Constitution, a certificate of fitness fir 
appeal to this Court. The principal question urged before us is as to whether the 
respondent company can claim to be the transferees of the decree within the meaning 
of Order 21, rule 16 of the Code of Civil Procedure. 


Order 21, rule 16 of the Code of Civil Procedure, omitting the local amend- 
ments which are not material for our present purpose, provides :— 

“16, Where a decree or, if a decree has been passed jointly in favour of two or more persons, 

the interest of any decree-holder in the decree is transferred by assignment in writing or by operation 

of law, the transferee may apply for execution of the decree to the Court which passed it ; and the decree 


may be executed in the same manner and subject to the same conditions as if the application were 
made by such decree-holder : 


Provided that, where the decree or such interest as aforesaid, has been transferred by assignment, 
notice of such application shall be given to the transferor and the judgment-debtor, and the decree 
shall not be executed until the Court has heard their objections (if any) to its execution : 


Provided also that, where a decree for the payment of money against two or more persons has 
been transferred to one of them, it shall not be executed against the others”. 

The first thing that strikes the reader is the sequence of events contemplated 
` by this rule. It postulates, first, that a decree has been passed and, secondly, that 
that decree has been transferred (i) by assignment in writing or (ji) by operation 
of law. The cardinal rule of construction of statutes is to read the statute literally 
that is by giving to the words used by the legislature their ordinary, natural and 
grammatical meaning. If, however, such a reading leads to absurdity and the 
words are susceptible of another meaning the Court may adopt the same. But 
if no such alternative construction is possible, the Court must adopt the ordinary 
rule of literal interpretation. In the present case a literal construction of the rule 
leads to no apparent absurdity and, therefore, there can be no compelling reason 
for departing from that golden rule of construction. It is quite plain that if Order 
21, rule 16, is thus construed the respondent company cannot possibly contend that 
the decree now sought to be executed by them was, after its passing, transferred to 
them by an assignment in writing within the meaning of that rule, for the document 
in question was executed on the 7th February, 1949, but the decree was passed subse- 
quently on the 15th December, 1949. Whether they can claim to have become 
the transferees of the decree after it was passed by operation of law within the mean- 
ing of this rule or to have otherwise become entitled to the benefit of it is a different 
matter which will be considered later on. For the moment it is enough to say 
that there had been no transfer of the decree to the respondent company by any 
assignment in writing executed after the decree was passed, as contemplated and 
required by Order 21, rule 16. Indeed, Dixit, J., conceded— 


“If the language of Order 21, rule 16, is strictly construed, it seems to me that the Respondents 
have no case”. 


And so did Chagla, C.J., when he said— 

“.%....and it is perfectly clear that if one were to construe rule 16 strictly there is no assignment 
wf the decree in favour of the first respondent”. 

' The learned Chief Justice, like Dixit, J., however, departed from the rule 
of strict or literal construction as they felt pressed by the fact that the Bombay 
High Court had consistently taken the view that there might be an equitable assign- 
ment of a decree which would constitute the assignee an assignee for the purpose of 
rule 16 and that what the Court must consider is not merely a legal assignment 
but also an assignment which opeyates in equity. The equitable ‘principle relied 
ac e 
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upon by the Bombay High Court is what bad been enunciated by Lord Westbury 
in Holroyd v. Marshall* in the following words : 

“Tt is quite true that a deed which professes to convey property which is not in existence at the 
{jme is as a conveyance void at law, simply because there is nothing to convey. Soin oy a contract 
which engages to transfer property, which is not in existence, cannot operate as an immediate aliena- 
tion merely because there is nothing to transfer. 


® But ifa vendor or mortgagor agrees to sell or mortgage pro , real or personal, of which he is 
not possessed at the time, and he receives the consideration for the contract, and afterwards becomes 
ossessed of property answering the description in the contract, there is no doubt that a Court of 
uity would compel him to perform the contract, and that the contract would, in equity transfer 
the beneficial interest to the mortgagee or purchaser immediately on the property being acquired. 
This, of course, assumes that the supposed contract is one of that class of which a Court of Equity 
would decree the specific performance”. 
The same principle was thus reaffirmed by Jessel, M.R., in Collyer v. Isaacs *: 
“A man can contract to assign property which is to come into existence in the future, and when 
it has come into existence, equity, treating as done that which ought to be done, fastens upon that 
property, and the contract to assign thus becomes a complete assignment,” 
Applying the above principles to the facts of the instant case the High Gourt came 
to the conclusion that the document of the 7th February, 1949, cn a proper read- 
ing of it, constituted an assignment of the decree. ‘The reasoning, shortly put, 1s: 
that on a true construction the document in question amounted to a transfor of the 
decree that was expected to be passed in the pending suit, that as the decree was 
not in existemce at the date of the document it operated as an agreement to transfer 
the decree when it would be passed, that such an agreement could be enforced by 
a suit for specific performance as indicated by the Privy Council in Raja Sahib Perh- 
lad v. Budhoo 3, that as soon as a decree was passed equity, treating as done what 
ought to be done, fastened upon the decree and the agreement for transfer became 
the transfer of the decree and the transferee became a transferee of the decree within 
the meaning of Order 21, rule 16. It is to be noted that to attract the application 
of this equitable principle there must be an agreement to transfer the decree to be 
passed in future. As soon as the decree is passed equity fastens upon it and, by 
treating as done what ought to be done, that is, by assuming that the transferor has 
executed a deed transferring the decree to the transferee as in all conscience he should 
do equity regards the transferee as the beneficial owner of the after-acquired decree. 
The equitable principle we are considering only implements or effectuates the agree- 
ment of the parties. This equity does not, however, take upon itself the task 
of making any new agreement for the parties either by filling up the lacuna or 
gap in their agreement or otherwise. If, therefore, there is no agreement bet- 
ween the parties to transfer the future decree the equitable principle referred to 
above cannot come into play at all. In order, therefore, to test the propriety of 
the application of this equitable principle to. the facts of the present case we have 
to enquire whether there was here any agreement between the parties to transfer the 
decree to be passed in the then pending suit. This necessarily leads us to scrutinise 
the terms of the document in question and ascertain its true meaning and import. 


No point has been taken before us that the document of the 7th February, 
1949, is only an executory agreement and not a deed of transfer. Indeed, the argu- 
ment has proceeded before us, as before the Court below, that the document in ques- 
tion is a completed deed of transfer. This relieves us of the task of closely examining 
the form of the document. For our present purpose we have, therefore, nly to 
consider what properties were covered by the document. The High Court has 
held that the decree to be passed was also included in this document. The reason- 
ing appears to be this: Clause 1 of the document comprised six several items of 
properties. Each of these items referred to “the said Indian business”. Whe 
fourth item was “All the book and other debts due to the vendors in connection 
with the said Indian business and the full benefits of all securities for the debts ”? 
and the last and residuary item was “All other property to which the vendors are 
ae ce ee 
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entitled in connection with the said Indian business”. One of the book debts was. 
the subject-matter of the pending suit. The decree that the plaintiff would gb- 

tain in that suit would, therefore, be property or right “in connection with the said 

Indian business”. Therefore, as they were transferring all property in connectign 
with their business they must have intended to transfer the future decree also. 
Therefore, it must be regarded as covered by the document. Iam unable to accept 

this line of reasoning. It cannot be overlooked that there was no mention in thst 

document of any suit or decree to be passed in that suit as one would have expected 

if the parties really intended to transfer the future decree also. In this connection 
it is significant that the residuary item covered “All properties to which the vendors 

are entitled” and not all properties to which they might in future become entitled. 

Reference may also be made to the provisions of the Transfer of Property Act. 
Under section 8 of that Act the transfer of property passes to the transferee all 
the interest which the transferor is then capable of passing in the property and in 

the legal incidents thereof, and if the property transferred is a debt or actionable 

claim, also the securities therefor. It is urged that as the respondent company 
thus became entitled, by virtue of this document read in the light of section 8, to 
all the rights and remedies including the right to prosecute tbe pending suit and 
to obtain a decree the decree that was everftually passed automatically and immedi- 
ately upon its passing must be taken as having been transferred by this very docu- 
ment. This argument appears to me to really amount to a begging of the ques- 
tion. The transfer of the debt passed all the interest which the transferors were 
then capable of passing in the debt and in the legal incidents thereof. There was 
then no decree in existence and, therefore, the transferors could not then pass any 
interest in the non-existing decree. Therefore, section 8 of the Transfer of Pro- 
perty Act does not assist the respondent company. Upon the assignment of the 
debt the respondent company undoubtedly became entitled to get themselves 
substituted under Order 22, rule 10, as plaintiffs in the pending suit but they did 

not choose to do so and allowed the transferors to continue the suit and a decree 
to be passed in their favour. The true position therefore, is that at the date of 
the transfer of the debt to the respondent company the transferors could net transfer 
the decree, because the decree did nct exist. On a true construction of the docu- 
ment the transferors agreed only to transfer, besides the five items of specified pro- 
perties, “All other properties to which the vendors are entitled”, that is to say, all 
properties to which at the date of the document they were entitled. At the date 
of the document they had the right to proceed with the suit and to get such re- 

lief as the Court by its decree might award but no decree had yet been passed in 
that suit and, therefore, property to which they were then entitled could not include 
any decree that might in future be passed. It is significant that there was, in the 
document, no provision purporting in terms to transfer any future decree. Section 8 
of the Transfer of Property Act does not operate to pass any future property, for that 
section passes all interest which the transferor can then, i.e., at the date of the transfer, 

pass. ‘There was thus no agreement for transfer and much less a transfer of a future 

decree by this document. All that was done by the transferors by that document 
was to transfer only the propérties mentioned in clause 1 together with all legal 
incidents and remedies. The properties so transferred included bock debts. A 
book debt which was made the subject-matter of the pending suit did not, for that 
reason, cease to be a bock debt and, therefore, it was also transferred but no decree to 
be passtd in respect of that book debt was in terms transferred. In such a situa- 
tion there was no room or scope for the application of the equitable principle at all. 

The transfer in writing of a property which is the subject-matter of a suit without in 

ters transferring the decree passed or to be passed in the suit in relation to that 
property does not entitle the transferee to apply for execution of the decree as a 

transferee of the decree by an assignment in writing within the meaning of Order 21, 

rule 16. See Hansraj Pal v. Mukhraj Kunwar! and Vithal v. Mahadeva®. In my judg- 
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ment the decree was not transferred or agreed to be transferred to the respondent com- 
pany by the document under consideration and the latter cannot claim to be trans- 
ferees of the decree by an assignmentin writing as contemplated by Order 21, rule 16. 


The matter, however, has been argued before us at length on the footing that 
the decree had been transferred or agreed to be transferred by this document and 
#therefore the equitable principle came into play and that as soon as the decree 
was passed the respondent company became the transferees of the decree by assign- 
ment in writing within the meaning of Order 21, rule 16. As considerable legal 
learning has been brought to bear on the question of the application of the equita- 
ble principle and its effect on the-prior written agreement and as the different deci- 
sions of the High Courts are not easily recancilable, I consider it right to record 
my views on that question. 


I shall, then, assume, for the purposes of this part of the argument, that the docu- 
ment of the 7th February, 1949, was a completed deed of transfer covering the decree 
to be passed in future in the then pending suit. Under the Transfer of Property 
Act there can be no transfer of property which is not in existence at the date of the 
transfer. ‘Therefore, the purported transfer of the decree that might be passed 
in future could only operate as a contract to transfer the decree to be performed 
in future, i.e., after the passing cf the decree. The question then arises: What is 
the effect of the operation of the equitable principle on the decree as and when 
it is passed ? Where there is a contract for the transfer of property which is not in 
existence at the date of the contract, the intending transferee may, when the property 
comes into existence, enforce the contract by specific performance, provided the 
contract 1s of the kind which is specifically enforeceable in equity. It is only when 
the transferor voluntarily executes a deed of transfer as in all conscience he should 
do or is compelled to do so by a decree for specific performance that the legal 
title of the transferor in that property passes from him to the transferee. This 
transfer of title is brovght about not by the prior agreement for transfer but by the 
subsequent deed of transfer. This process obviously involves delay, trouble and 
expenses, To obviate these difficulties equity steps in again to short-circuit the 
process. Treating as done what ought to be done, that is to say, assuming that the 
intending transferor has executed a deed of transfer in favour of the intending 
transferee immediately after the property came into existence, equity fastens upon 
the after-acquired property and treats the beneficial interest therein as transferred 
to the intending transferee. The question for consideration is: Is this transfer 
brought about by the earlier document whereby the property to be acquired im 
future was transferred or agreed to be transferred ? In other words, can it be said, 
in such a situation, that the after-acquired property had been transferred, proprio 
vigore, by the earlier document? Does that document operate as an assignment 
in writing within the meaning of Order 21, rule 16? Learned counsel for the res- 
pondent company contends that the answer to these questions must be in the affir- 
mative. He relies on several cases to which reference may now be made. 


In Purmananddas Fivandas v. Vallabdas Wallji1, the facts were these. In 
May, 1859, one & died leaving his properties to executors in trust for the appellant. 
In August, 1868, the executors filed a suit in the Original Side of the Bombay High 
Court against Luckmidas Khimji for recovery of money lent to him as manager 
of Mahajan Wadi. During the pendency of the suit, the executors on the 11th 
May, 1870, assigned in very wide and general terms all the properties of the testa- 
tor to the appellant including “all movable property, debts, claims and things 
in action whatsoever vested in them as such executors.” The appellant was @uot 
brought on the record but the suit proceeded in the name of the executors. On the 
23rd January, 1873, a decree was passed for the plaintiffs on record, i. e., the execu- 
tors, for Rs. 31,272-13-5 which was made a first charge on the Wadi properties. 
The appellant thereupon applied for execurion of the decree under section 232 
of the Code of 1882 (corresponding to our Order 21, fule 16), as transferee of the 
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decree. The Ghamber Judge dismissed the application. On appeal Sargent, G.J., 
and Bayley, J., held that the appellant was competent to maintain the application. 
After pointing out that the assignment was in the most general terms, Sargent, Gili, 
observed :— ° 


the decree has not been transferred to him ‘ by assignment in wae by operation of law’, and 
that, therefore, he is not entitled to apply for execution, There is no doubt 
in England the decree would be regarded as assigned to Purmananddas, and he would be allowed 
to proceed in execution in the name of the assignors. Here there is no distinction between ° law’ 
and ‘equity’, and by the expression ‘by operation of law’ must be understood the operation of law as 
administered in these Courts. We think under the circumstances that we must hold that this decree 
has been trarfferred to Purmananddas ‘by operation of law’ ”. 
The last sentence in the above quotation, standing by itself, quite clearly indicates 
that the learned Chief Justice was of the view that as the benefit of the decree became 
available to the appellant by operation of the equitable principle it had to be held 
that the decree had been transferred to the appellant “ by operation of law” 
rather than by an assignment in writing and that is how it was understood by the 
reporter who framed the head-note. The learned Chief Justice, however, immedi- 
ately after that last sentence added :— 

“In the present case the decree has been transferred by an assignment in writing as construed 
in these Courts.” i 


This sentence prima facie appears to be somewhat inconsistent with the sentence 
immediately preceding and ıt has given rise to a good deal of comments in later 
cases. The learned Chief Justice has not referred to any case in which the Bombay 
High Court had adopted such a construction. 


The case of Ananda Mohon Roy v. Promotha Nath Ganguli1, follows the decision 
of the Bombay High Court in Purmananddas Jivandas v. Vallabdas Wallji?. It 
should be noted, however, that in this Calcutta case the decree was obtained and 
the transfer was made on the same day and it was held that though there was no 
assignment of the decree in so many words the property with all arrears of rent 
having been assigned to the mortgagee simultaneously with the passing of the 
decree the assignment passed the decree also. 


The case of Chimanlal Hargovinddas v. Ghulamnabi® has been strongly 
relied upon. In that case a shop was held by A and B as tenants-in-common. In 
May, 1936 A agreed to sell his half share to C. As per arrangement 4 filed a parti- 
tion suit on the 16th January, 1937, to recover his share. The disputes in the suit 
were referred to arbitration by order of Court and eventually the umpire made his 
award on the 16th January, 1939, declaring that A was entitled to a half share. A 
then, on the 7th March, 1939, sold all his rights under the award (which was called. 
a decree) to C by a registered deed. C did not apply for substitution of his name 
on the record of the suit. The Court passed a decree upon the award on the Ist 
September, 1939. On the 24th November, 1939, C applied for execution of the 
decree. It was held that C was entitled to execute the decree under Order 21, 
rule 16, for what had been transferred to him was not merely 4’s half share 
in the property but all his rights under the award including che right to take a 
decree. In this case, having regard to the terms of the previous agreement and 
the fac#that the parties were treating the award as a decree the intention was quite 
clear that by the subsequent deed of sale both the award and the decree upon it 
had been transferred. It was quite clearly recognised by the Full Bench that if 
thegale deed transferred only A’s half share in the property or only his right to take 
a decree C could not apply under Order 21, rule 16. 


Reading the three cases relied on by learned counsel for the respondent com- 
pany it seems to me that they proceeded on the footing that the equitable title 
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related back to the earlier agreement in writing and converted the agreement to 
transfer the future decree into an assignment in writing of that decree as soon as 
it was passed. Some support is sought to be derived by learned counsel for this 

edoctrine of relation back from the above quoted observations of Lord Westbury 
in Holroyd v. Marshall’ “ that the contract would in equity, transfer the bene- 

gucial interest ” and of Jessel, M.R., in Collyer v. Isaacs? that “the contract 
to assign thus becomes a complete assignment.” I find considerable difficulty 
in accepting this argument as sound, In the first place the Lord Chancellor and 
the Master of the Rolls were not concerned with the question of relation back in 
the form in which it has arisen before us. In the next place it must not be overlooked 
that the equitable principle herein alluded to is not a rule of construction of docu- 
ments but is a substantive rule which confers the benefit of the after-acquired pro- 
perty on the person to whom the transferor had, by his agreement, promised to 
transfer the same. Thus, by treating as done that which ought to be done, equity 
fastens upon the after-acquired property and brings about a transfer of it. The 
implication of this principle, to my mind, is clearly that the agreement, by itself 
and proprio vigore, does not transfer the property when it is subsequently acquired 
but that instead of putting the intending transferee to the trouble and expense of 
going to Court for getting a decree for specific performance directing the promisor to 
execute a deed of transfer which when executed will transfer the after-acquired pro- 
perty, equity intervenes and places the parties in a position relative to each other 
in which by the prior agreement they were intended to be placed as if a deed of 
transfer had been made. As I apprehend the position, it is by the operation of 
equity on the subsequent event, namely, the actual acquisition of the property 
on its coming into existence that the beneficial interest therein is transferred to the 
promisee. This transfer, to my mind, is brought about by operation of equity 
which is something dehors the prior agreement. It is true that that agreement 
makes the application of the equitable principle possible or I may even say that it 
sets the equity in motion, but, nevertheless, it is equity alone which denudes the trans- 
feror of his interest in the after-acquired property and: passes it to the intending 
transferee. ‘That being the true position, as I think it is, the after-acquired property 
cannot, logically and on principle, b» said to have been transferred to the intending 
transferee by the agreement in writing. I do not see on what principle this trans- 
fer can be said to relate back to the previous agreement. I am fortified in my view 
by the observations of Lord Cave in the case of Performing Right Society v. London 
Theatre of Variettes*, In that case, in 1916 a firm of music publishers, being members 
of the plaintiff society, assigned by an indenture of assignment to the society the 
performing right of every song, the right of performance of which they then possessed 
or should thereafter acquire, to be held by the society for the period of the assignor’s 
membership. Subsequently, a certain song was written, and the copyright in it, 
together with the right of performance, was assigned by the author to the said firm, 
‘but there was no fresh assignment in writing by the firm to the plaintiff society 
such as was required by section 5 (2) of the Copyright Act, 1911. The defendants, 
who were music hall proprietors, permitted this song to be publicly sung in their 
music hall without the consent of the plaintiff society. The plaintiff society then 
sued the defendants for infringement of their performing rights and claimed a per- 
petual injunction. The defence was that as there was no assignment in writing 
of the copyright subsequently acquired by the firm to the plaintiff society the latter 
was not the legal owner and, therefore, was not entitled to a perpetual injunction. 
Discussing the nature of the right acquired by the plaintiff society under the inden- 
ture of 1916 and its claim to the after-acquired copyright secured by the firm and 
referring to section 5, sub-section (2) of the Copyright Act, 1911, Viscount Gave, 
L.C., observed at page 13 :— 


‘There was on the respective dates of the instruments under which the appellants claim no exist- 
ang copyright in the songs ın question, and therefore no owner of any such right ; and this being so, 


neither of those instruments can be held to have been an gssignment ‘‘signed by the owner of the right 
e 
1. (1862) L.R. 10 H.L.C. 191 at 210. 2. (1881) E.R. 19 Ch.D. 342 at 351. 
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within the meaning of the section. No doubt when a person executes a document purporting to 
assign property to be afterwards acquired by him, that property on its acquisition passçs 
in equity to the assignee : Holroyd v. Marshall, ; Tailby v. Official Recewer,? ; but how such a subse- 
quent acquisition can be held to relate back, so as to cause an instrument which on its date was not 
an assignment under the Act to become such an assignment, I am unable to understand. The® 
appellants have a right in equity to have the performing rights assigned to them and in that sense 
are equitable owners of those rights ; but they are not assignees of the rights within the meaning 
of the statute. This contention, therefore, fails”. 

The above observations, tomy mind, completely cover the present case. Ona 
parity of reasoning, the respondent company may have, by operation of equity, 
become entitled to the beneht of the decree as soon as it was passed but to say that 
is not to say that there has been a transfer of the decree by the document of the 7th 
February, 1949. And so it has been held in several cases to which reference may 
now be made. 


In Basroouittil Bhandari v. Ramchandra Kamthi?, the plaintiff assigned the decree 
to be passed in the pending suit. The assignee was not brought on the record 
under section 372 of the 1882 Code corresponding to Order 22, rule 10 of the present 
Code but the suit proceeded in the name of the original plaintiff and a decree was 
passed in his favour. The assignee then applied for execution of that decree claiming 
to be a transferee decree-holder under section 232 of the 1882 Code. That appli- 
cation was dismissed. White, C.J., observed :— 


“We are asked to hold that in the event which happened in this- case the appellant is entitled 
to be treated as the transferee of a decree from a decree-holder for the purposes of section 232, 
notwithstanding that at the time of the assignment there was no decree and no decree-holder. 
It seems to us that we should not be warranted in applying the doctrine of equity on which the 
appellant relies, which is stated in Palaniappa v. Lakshmanan,* for the purpose of construing 
section 232 of the Code. We think the words “decree-holder’’ must be construed as meaning decree- 
holder in fact and not as ae E party who in equity may afterwards become entitled to the rights 
of the actual decree-holder, and that the words of the section relating to a transfer of a decree cannot 
be construed so as to apply to a case where there was no decree in existence at the time of the agree- 
ment.” 
It is true that the case of Purmananddas Fivandas v. Vallabdas Wallji® was not cited in 
that case but the case of Palaniappa v. Lakshmanan*, which adopted the equitable 
principle enunciated by Jessel, M.R., in Collyer v. Isaacs® on which that Bombay case 
had been founded was brought to the notice of the Court. 


In Dost Muhammad v. Altaf Husain Khan’, one M instituted a suit for recovery 
of some immovable property. During the pendency of the suit M transferred his. 
interest in the property to the respondent. The respondent did not apply to 
bring himself on the record and the suit went on in the name of M as the plaintiff. 
By a compromise decree M was awarded a portion of the property. After the decree 
was passed the respondent applied to execute the decree as the transferee of the 
decree. The Munsiff rejected the application but the District Judge reversed his 
order. On second appeal Chamier, J., found it impossible to treat the respondent 
as the transferee of the decree, for the document on which he relied was executed 
before the decree was passed. 


Peer Mahomed Rowthen v. Raruthan Ambalam®, may also be referred to. In that 
case the Madras High Court followed its earlier decision in Basroovittil Bhandari 
v. Ramchandra Kamthi.? 


Thé case of Thakuri Gope v. Mokhtar Ahmad?, does not carry the matter any 
further, for it only follows the three earlier cases hereinbefore mentioned. 


Mathurapore Zamindary Co., Ltd., v. Bhasaram Mandal)° represents the view taken 
by the Calcutta High Court. In that case Hennessey and his brothers, who were 
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Zamindars, instituted rent suits against their tenants. Pending those suits Hennessey 
and his brothers transferred the Zamindari to the appellant company. ‘The appel- 
gant company did not get themselves substituted as plaintiff but allowed the suits 
to proceed in the names of the original plaintiffs who were the transferors. Even- 
tually, decrees were passed in favour of Hennessey and his brothers. The appellant 
“company then applied for execution. The executing Court and the lower appellate 
‘Court held that the appellant company was not a transferee of the decree. The 
appellant company thereupon preferred this second appeal to the High Court. It 
was held that the appellant company could not apply under Order 21, rule 16, 
for that rule could not properly cover a case where there was no decree at the date 
of the assignment of the property and the term “ decree-holder ” could not cover a 
party who, in equity, might afterwards have become entitled to the rights of the 
actual decree-holder. The case of Ananda Mohon Roy v. Promotha Nath Ganguli 
‘was explained as being based really on the construction that was put upon 
the conveyance, namely, that it covered a decree which had been passed “ simul- 
taneously with, if not before, the execution of the conveyance.” After pointing 
‘out that in Purmananddas Fivandas v. Vallabdas Wallji? the transferor and transferee 
stood in the position of trustee and cestui que trust and that that circumstance 
might have attracted the application of the equitable principle the Court could 
not assent to the broad proposition supposed to have been laid down in that case 
that the transferee in equity became a transferee of the decree by the prior agree- 
ment so as to come under Order 21, rule 16 and preferred to follow the decision 
of the Madras High Court in Basroovittil Bhandari v. Ramchandra Kamthi® and 
the other decisions to which reference has been already made. 


In Pandu Joti Kadam v. Savla Piraji Kate*, one Tuljaram obtained a decree 
on a mortgage against the appellant Pandu Joti. Later on, the respendent Savla 
brought a suit against the appellant Pandu and Tuljaram. In that suit a decree 
was passed directing Tuljaram to transfer the mortgage decree to Savla. The 
respondent Savla thereupon without having obtained, amicably or by execution 
of his decree, an actual assignment of the mortgage decree sought to execute that 
decree. It was held that although Savla had a legal righ , by executing his own 
decree, to compel his judgment-debtor Tuljaram to assign to him the mortgage 
decree obtained by Tuljaram, such right alone, without an assignment in writing, 
‘did not make him a transferee of the mortgage decree so as to be entitled to execute 
that decree. 


Even the Bombay High Court (Fawcett and Madgavkar, JJ.) in Genaram 
Kapurchand Marwadi v. Hanmantram Surajmal® followed the decision of the Madras 
High Court in Basroovittil Bhandari v. Ramchandra Kamthi*?, The question came 
up for consideration in connection with a plea of limitation. Therein February, 
1914, the appellant obtained an assignment of the rights of the plaintiff in a 
pending suit which was thereafter continued by the original plaintiff. In November, 
1914, a decree was passed in favour of the original plaintiff. The appellant made 
several applications for execution of the decree in 1916, 1917, 1920 and 1921 all 
of whieh were dismissed. In November, 1923, the appellant obtained a fresh assign- 
ment in writing from the plaintiff and made a fresh application for execution. The 
Jjudgment-debtor pleaded that the earlier applications were not in accordance 
with law and did not keep the decree alive. It was held that although the dppellant 
was entitled, in equity, to the benefit of the decree he did not, before he actually 
obtained an assignment of the decree in 1923, become a transferee of the decree 
by an assignment in writing within Order 21, rule 16 and, therefore, the applicagions 
made by him prior to 1923 were not made in accerdance with law and, there- 
fore, the last application was barred by limitation. This decision clearly proceeded 
on the ground that Order 21, rule 16, contemplated only the transfer of a decree 
after it had been passed. ý 
TAAS EEE, E E ae ree 
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The case of Abdul Kader v. Daw Yin,! does not assist the respondent company, 
for in that case the Court took the view that, on its true construction, the deed. 
under consideration in that case actually transferred the decree that had alreadye 
been passed. 


In Prabashinee Debi v. Rasiklal Banerji?, Rankin, C.J., considered the previous, 
cases and preferred to follow the case of Mathurapore Xamindary Co., Ltd. v. 
Bhasaram Mandal’. 


The case of Purna Chandra Bhowmik v. Barna Kumari Debit, does not, when 
properly understood, afford any support to the contention of the respondent com- 
pany. There the defendant No. 1 had executed a mortgage bond in favour of 
the plaintiff assigning by way of security the decree that would be passed in a pending 
suit which he, the defendant No. 1, had instituted against a third party for recovery 
of money due on unpaid bills for work done. After this mortgage a decree was. 
passed in that suit in favour of the defendant No. 1 who had continued that suit 
as the plaintiff. The plaintiff claiming to be the assignee by way of mortgage 
of that decree instituted this suit against two defendants. The defendant No. $ 
was the plaintiff in the earlier suit who had mortgaged to the plaintiff the decree 
to be passed in that suit and the defendant No. 2 was a person who claimed to be a 
transferee of the same decree under a conveyance subsequently executed in his 
favour by the first defendant. The judgment-debtor under the decree in the first 
suit was not made a party defendant in this suit. The first defendant did not con- 
test this suit and it was only contested by the second defendant. One of the points 
raised by the contesting defendant was that this subsequent suit which was one for a 
pure declaration of title was bad under section 42 of the Specific Relief Act inasmuch 
as the plaintiff did not pray for consequential relief in the shape of a permanent 
injunction restraining him, the contesting defendant, from executing the decree. 
In repelling that argument as manifestly untenable Mukherjea, J., as he then was, 
said :— - 

“All that the plaintiff could want possibly at the present stage was a declaration that she was an 
assignee of the decree and ifshe gets a declaration it would be open to her to apply for execution of the 
decree under Order 21, rule 16, of the Gode of Civil Procedure. No other renee vate relief by way 
of injunction or otherwise could or should have been prayed for by the plaintiff in the present suit.’” 
It will be noticed that the construction of Order 21, rule 16, was not in issue at 
all. The question was not between the person claiming to be the transferee of 
the decree and the judgment-debtor. Indeed, the judgment-debtor was not a 
party to this suit at all. The simple question was whether the suit was main- 
tainable under section 42 by reason of the absence of a prayer for consequential 
relief. In view of the facts of that case the observation quoted above appears 
to me to be a passing one not necessary for the decision of the question then before 
the Court and not an expression of considered opinion on the meaning, scope and 
effect of Order 21, rule 16. 


All the cases, except the three cases relied on by learned counsel for the res- 
pondent company, quite clearly lay down—and I think correctly—that Order 21, 
rule 16, by the first alternative, contemplates the actual transfer of the decree by 
an assignment in writing executed after the decree is passed and that while a 
transfe? of or an agreement to transfer a decree that may be passed in future may, 
in equity, entitle the intending transferee to claim the beneficial interest in the decree 
after itis passed, such equitable transfer does not relate back to the prior agreement 
and does not render the transferee a transferee of the decree by an assignment in 
writing within the meaning of Order 21, rule 16. 


Learned counsel for the respondent company then contends that even if 
the respondent company did not, by force of the prior agreement in writing 


—-- —— 
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read in the light of the equitable principle alluded to above or of the provisions 
of the Transfer of Property Act, become the transferees of the decree by an assign- 
ment in writing, they, nevertheless, became the transferees of the decree “ by opera- 
tion of law ” within the meaning of Order 21, rule 16. That phrase has been con- 
gidered by the different High Courts in numerous cases but the interpretations 
put upon it are not at all uniform and it is difficult to reconcile all of them. In 
this judgment in the present case the executing Court expressed the view that the 
phrase could only mean that the rights had been transferred ‘‘ on account of devolu- 
tion of interest on death, etc. In delivering the judgment in the Letters Patent 
Appeal, Chagla, C.J., said :— 

“The operation of law contemplated by Order 21, rule 16 is not any equitable principle but 

operation by devolution as ın the case of death or insolvency”. 
The learned Chief Justice does not give any reason for the view expressed by him 
but assumes the law to be so. The genesis for such assumption is probably traceable 
to the cbservations of Sir Robert P. Collier who delivered the judgment of the 
Privy Council in Abedoonissa Khatoon v. Ameeroonissa Khatoon}. The question arose 
in that case in this way. One Wahed sued his father Abdool for possession of 
certain properties. The trial Court dismissed the suit and Wahed appealed, to 
the High Court. During the pendency of the appeal Wahed died and his widow 
Abedoonissa was substituted in che place of Wahed for prosecuting the appeal. 
The High Court allowed the appeal and by its decree declared that Wahed was. 
in his lifetime and those who became his heirs were entitled to recover the properties 
in suit, Abedoonissa applied for execution of the decree for herself and for one 
Wajed who was said to be the posthumous son of Wahed bern of her womb. Objec- 
tion was taken, inter alia, that Wajed was not the legitmate son of Wahed. The 
objection was overruled and it was held that Abedoonissa was entitled to execute 
the decree for herself and as the guardian of Wajed. Then the judgment-debtor 
Abdool died. Abdool’s widow Ameeroonissa filed a suit for a declaration that 
Wajed was not the legitimate son of Wahed and for setting aside the last mentioned 
order. Abedoonissa took the point that the matter was concluded by principles 
of res judicata. To that Ameeroonissa’s reply was that the proceeding in which 
the question of the legitimacy of Wajed was decided was wholly incompetent so 
far as Wajed was concerned because, the decree being in favour of Abedoonissa 
Wajed was not a transferee of the decree within the meaning of section 208 of Act 
VIII of 1859, corresponding to Order 21, rule 16 of the present Code and could 
not apply for execution and that being so any adjudication on his status in such 
proceeding was not binding at all. The question for decision in the suit was whether 
Wajed was a transferee of the decree within the meaning of section 208 of the 
Code of 1859. It was in that connection that Sir Robert P. Collier in delivering 
the judgment of the Privy Council, after quoting that section, observed :— 

“It appears to their Lordships, in the first place, that assuming Wajed to have the interest asserted, 

ce was Not, in terms of this section, transferred to him, either by assignment, which is not 
pretended, or by o tion .of law, from the original decree-holder. No incident had occurred, on 
which the law could operate, to transfer any estate from his mother tohim. There had been no death : 
there had been no devolution ; there been no succession, His mother retained what right she 
had ; that cas i not transferred to him ; if he had a right, it was derived from his father ; it appears 
to their Lordships, therefore, that he is not a transferee of a decree within the terms of this section’’. 
The above observations seem to put upon the phrase “ by operation of law” an 
interpretation which, in the language of Chakravartti, J., in his judgment in Sailen- 
dra Kumar v. Bank of Calcutta?: 

“suggests that it would apply only in cases where certain events, not connected with any act on 
the part of anybody towards making a transfer, happen and the law, operating on those events, brings 
about a transfer”. 

Some of the decisions of certain High Courts to be presently cited seem to assume 
that their Lordships of the Privy Council were out to gjve an exhaustive enumera- 
tion of the cases of transfer of property by operation of law but I find myself in 
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agreement with Chakravartti, J., that there is no reason for making such an assump- 
tion and treating these observations as the text of a statute. 


In Dinendranath Sannyal v. Ramcoomar Ghose}, Sir Barnes Peacok pointed oute 
the great distinction between a private sale in satisfaction of a decree and a sale 
in execution of a decree. One of the principal distinctions so pointed out was :— 

“Under the former the purchaser derives title through the vendor, and cannot acquire a better 

title than that of the vendor. Under the latter the purchaser notwithstanding he acquires merely 
the right, title and interest of the judgment-debtor, acquires that title by operation of law adversely 
ito the judgment-debtor, and freed from all alienations or incumbrances effected by him subsequently 
to the attachment of the property sold in execution”. 
Here the act of the decree-holder in seeking execution by attachment and sale 
and the act of the Court in directing attachment and sale cannot possibly be said 
to be the happening of an event unconnected with the act of making a transfer 
such as death or devolution or succession referred to in Abedoontssa’s case? 
could be said to be. By the act of applying for execution the decree-holder quite 
clearly desires that the judgment-debtor should be stripped of all his right, title 
and interest in the property attached and sold and the order of the Court has the 
effect of so-denuding the judgment-debtor and of passing his right, title and interest 
to the purchaser of the property at the Court sale. This transfer of property is not 
by any assignment in writing executed by the transferor in favour of the transferee 
but is brought about by the operation of the statutory provisions relating to and 
governing execution of decrees. Thus this Privy Council decision itself shows 
that transfers “ by operation of law’’ were not intended by it to be confined to 
the three cases of death, devolution or succession. 


More often than not transfers “by operation of law” will be found to be 
brought about by the operation of statutory law. Thus when a person dies tes- 
tate there is a devolution of his properties to his legal representatives by operation 
of the law of testamentary succession which is now mainly statutory in this country. 
When a person is adjudged insolvent his properties vest in the official assignee and 
that transfer is brought about by the operation of the insolvency laws which have 
been codified. Court sale of property in execution of a decree vests the right, 
title and interest of the judgment-debtor in that property in the auction-purchaser 
thereby effecting a transfer by operation of the law embodied in the Code of Civil 
Procedure. Likewise, statutes in some cases provide for the forfeiture of property 
¢.g., property in relation to which an offence has been committed, namely, illicit 
liquor or opium, etc., and thereby effect a transfer of such property from the delin- 
quent owner to the State. It is neither necessary nor profitable to try and enu- 
merate exhaus‘ively the instances of transfer by operation of law. Suffice it to 
say that there is no warrant for confining transfers “by operation of law” to transfers 
by operation of statutory laws. When a Hindu or a Mohammadan dies intestate 
and his heirs succeed to his estate there isatransfernot by any statute but by the 
operation of their respective personal law. In order to constitute a transfer of 
property “ by operation of law” all that is necessary is that there must be a 
-passing of one person’s rights in property to another person by the force of some 
law, statutory or otherwise. 


Reference has already been made to the case of Purmananddas Fivandas v. 
Vallabdas Wallji® where, by applying the equitable principle, Sargent, C.J., 
upheld the appellant’s right to maintain the application for execution. In the 
beginning the learned Chief Justice founded his decision on the ground that the 
appellant had become the transferee of the decree “ by operation of law”. This 
vieW appears to me to be logical, for it was by the operation of the equitable prin- 
ciple that the right, title and interest of the transferor in the after-acquired decree 
became the property of the appellant. In other words, it was equity which ope- 
rated on the decree as soon as it was passed and passed the interest of the decree- 
holder to the appellant. The result of this transmission was to transfer the property 
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i from the decree-holder to the appellant and this transfer was brought about by 
the operation of the equitable principle discussed above which is as good as any 
rule of law. The actual decision in Purmananddas Fiwandas v. Vallabdas Walljt1 may 
well be supported as an instance of transfer by operation of law and indeed Sargent, 

*C.J., himself first described the transfer in that case as being one by operation of 
law. The same remarks apply to the other two cases of Ananda Mohan Roy v. Pro- 

emotha Nath Ganguli® and Chimanlal Hargovinddas v. Ghulamnabi® relied on by learned 
‘counsel for the respondent company. 


In Abdul Kader v. Daw Yin* in July, 1928, the plaintiff obtained a decree 
that a certain sale deed be set aside on payment of a certain sum and for possession 
of the properties and mesne profits. In August, 1928, i.e., after the passing of the 
decree the plaintiff executed a deed for the sale of the properties to the appellant 
who by the terms of the deed was to obtain possession of the properties through Court 
‘on payment of the amount mentioned therein. The plaintiff deposited the neces- 
sary amount and applied for execution of the decree but she died shortly thereafter. 
‘Thereupon the appellant applied for execution of the decree. On a construction 
‘of the terms of the sale deed the Court came to the conclusion that the sale deed 
covered the decree and, therefore, the appellant was a transferee of the decree by 
assignment in writing. This was sufficient to dispose of the case but the learned 
Judges tried to reconcile some of the earlier cases by deducing two propositions : 

(1) that the words “by operation of law’ cannot be invoked so as to make an assignment 
operative to transfer the decree and the right under it which would upon the true construction of 
ats terms, otherwise, be inoperative in that regard, and 

(2) that although in certain cases principles of equity may be relied on, ¢.g., in the case of a 

transfer by trustees and a beneficiary, such principles cannot be considered as rendering a transfer 
valid “ by operation of law.“ 
It is difficult to appreciate the implication of the first proposition. When on 
a true construction of the deed it actually operates to transfer a decree then in exis- 
tence, no equitable principle need be invoked, for in that case the transfer is by the 
‘deed itself and as such is by an assignment in writing. It is only when the deed 
does not effectively transfer the decree because, for instance, the decree is not then 
in existence, but constitutes only an agreement to transfer the decree after it is passed 
that the invocation of the equitable principle becomes necessary and it is in those 
‘circumstances that equity fastens and operates upon the decree when it is passed 
and effects a transfer of it. If, however, the learned Judges meant to say that if 
on a true construction of the deed it did not cover the decree then the equitable 
‘principle would not come into play at all and in that case the principle of transfer 
by operation of law could not be invoked, no exception need then be taken, ts 
regards the second proposition which appears to be founded on the observations 
‘of Mukherji, J., in Mathurapore Zamindary Co.’s case® I do not see why the equitable 
principle may be relied on only in the case of a transfer by trustees to cestui , 
que trust. Indeed, it was applied in the two earlier English cases as between mort- 
gagor and mortgagee and in Performing Right Society v. London Theatre of Vartettes® 
to an indenture of assignment of copyright to be acquired in future made 
between persons who did not stand in the relationship of trustee and beneficiary. 
Nor do I see why, in cases where the equitable principle applies, the transfer should 
not be regarded as one by operation of law. 


In Mahadeo Baburao Halbe v. Anandrao Shankarrao Deshmukh", the judgment 
‘confined transfers by operation of law to cases of death, devolution or su%cession 
for which, as already stated, I see no warrant. 


The decision in Pertakatha Nadar v. Mahalingam® is somewhat obscure. There 
a receiver appointed in a partnership action filed a suit against a debtor of the frm 
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and obtained a decree. Thereafter the assets of the firm including the decree 
were directed to be sold by auction amongst the partners. This order was made in 
spite of the objection of the partners. The decree was purchased by one of the 
partners who was defendant No. 2. The purchaser then applied for execution 
of the decree. Pandrang Rao, J., said, at page 544 :— . 


“Tt appears to us that the words ‘operation of law’ cannot apply to a case where a person 
has become the owner of a decree by some transaction inter vivos. It apphes to cases where the decrée® 
has been transferred from one to another by way of succession or where there isa bankruptcy or 
any simular event which has the effect in law of brmmging about such a transfer”. 


If the purchaser of a property in execution sale becomes the transferee of the 
property by operation of law, I, for one, cannot see why the purchaser of a property 
at an auction sale held in a partnership action under the order of the Court made 
in invitum will not be a transferee by operation of law. If an involuntary execution 
sale is not a transaction inter vivos why should an auction sale held in a partnership 
action in the teeth of opposition of the parties be a transaction inter vivos ? The lear- 
ned Judges concluded that as no particular form of assignment was prescribed for 
transfer, the order of the Court might be treated as an assignment in writing of 
the decree. I find it much easier to hold that there was in that case a transfer by 
operation of law than that the Court acted as the agent of the partners and the order 
of the Court was the assignment in writing. The law authorised the Court in a 
partnership action to order the sale of the partnership assets and consequently 
the sale passed the interest of all the partners other than the purchasing partner 
in the decree solely to the latter. I do not see why a transfer thus brought about 
should not, like a transfer effected by a Court sale in execution, be regarded as a 
transfer by operation of law. Further, as I have already said there is no valid 
reason for confining transfer by operation of law to succession and bankruptcy 
or the like. 


In G. N. Asundi v. Virappa Andaneppa Manvi? a father sued his sons for a declara- 
tion of his sole title to a decree previously obtained by the sons against a third party 
on promissory notes. The parties came to a compromise and a joint petition signed. 
by the father and the sons was filed in Court in which it was stated that the sons 
had no objection to surrender all their rights in the decree to the father. The Court 
passed a decree in accordance with the compromise. On an application for execu- 
tion by the father of the decree on the promissory notes it was held that on its true 
construction the compromise petition amounted to an assignment of the decree 
within the meaning of Order 21, rule 16. So far there can be no difficulty ; but 
the learned Judges went on to say, without, I think, any good reason, that transfer 
by operation of law was obviously intended to be confined to testamentary and inte- 
state succession, forfeiture, insolvency and the like. This was only because the Court 
felt bound to hold that the decision in Abedoonissa’s case? had so limited it. It was 
also pointed out—I think correctly—that a decree declaring the title of the decree- 
holder to another decree previously passed in another suit did not effect a transfer . 
of the earlier decree by operation of law and the decree-holder under the latter 
decree did not become the transferee of the earlier decree by operation of law witbin. 
the meaning of Order 21, rule 16. This was also held in a number of cases including 
Mahadeo Baburao Halbes case? and Firm Kushaldas Lekhraj v. Firm Fhamandas 
Maherchandani+. This must follow from the very nature of a declaratory decree. 
A declaratory decree does not create or confer any new right but declares a pre- 
existing right. Therefore, when a declaratory decree declares the right of the decree- 
holder to another decree passed in an earlier suit, there is no divesting of interest 
of ope person and vesting of itin another. There is no transfer at all and, therefore, 
the person in whose favour the declaratory decree is passed does not fall within. 
Order 21, rule 16, Civil Procedure Code. 
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The last case to which reference need be made is that of Maya Debi v. Raj- 
lakshmi Debit, There a Darpatnidar deposited under section 13 (4) of the Bengal 
Patni Taluga Regulation (VIII of 1819) the arrears of revenue to avoid a puint 
wale and entered into possession of the putni as he was entitled to do under the above 
section. He then filed a suit and obtained a decree for arrears of rent due to the 
Patnidar from another Darpatnidar. Subsequently he relinquished possession 
“in favour of the Patnidar by giving a notice to the Patnidar. The question was 
whether the Patnidar, after he got back the possession of the putni, could be regar- 
ded as the assignee of the decree which had been obtained by the Darpatnidar against 
another Darpatnidar. It was held that in view of the Provisions of section 13 (4) 
the Patnidar on getting back possession of the puint became the transferee of the 
decree by operation of law. It was also held that the notice given by the Darpat- 
nidar to the Patnidar could also be construed as an assignment in writing. 


The result of the authorities appears to me to be that ifby reason of any provision 
of law, statutory or otherwise,Anterest in property passes from one person to another 
there is a transfer of the property by operation of law. There is no reason that I 
can see why transfers by operation of law should be regarded as confined to the three 
cases referred to by the Privy Council in Abedoonissa’s case?. If, therefore, I were 
able to construe the document of the 7th February, 1949, to be a transfer cr an agree- 
ment to transfer the decree to be passed in future then I would have had no difficulty 
in holding that by operation of equity the beneficial interest in the decree was imme- 
diately a ee its passing taken out of the transferors and passed to the respondent 
company and that the latter had become the transferees of the decree now sought 
to be executed by operation of law. As, however, I have held that that document 
did not cover the decree, there was no room for the application of the equitable 
principle and the respondent company cannot, therefore, claim to come under 
Order 21, rule 16, as transferees by operation of law and cannot maintain the appli- 
cation for execution. 


There is another ground on which the right of the respondent company to 
maintain the application for execution has been sought to be sustained. This 
point was not apparently taken before the High Court and we have not had the 
advantage and benefit of the opinion of the learned Judges of that Court. Section 
146 of the Code of Civil Procedure on which this new point is founded provides. 
as follows :— 

“146. Proceedings by or against representatives.—Save as otherwise provided by this Code or by 
any Jaw for the time being in force, where any proceeding may be taken or application made by o 
against any person, then the proceeding may be taken or the application may be made by or against 
any person claiming under him”. ; 

There are two questions to be considered before the section may be applied, 
namely, (1) whether the Code otherwise provides and (2) whether the respondent 
company can be said to be persons claiming under the decree-holder. As regards 
(1) it is said that Order 21, rule 16, specifically provides for application for execution 
by a transferee of decree and, therefore, a transferee of decree cannot apply under 
section 146 and must bring himself within Order 21 , Tule 16. This is really beg- 
ging the question. Either the respondent company are transferees of the decree 
by an assignment in writing or by operation of law, in which case they fall within 
Order 21, rule 16, or they are not such transferees, in which event they may avail 
themselves of the provisions of section 146 if the other condition is fulfilled. There 
is nothing in Order 21, rule 16, which, expressly or by necessary implication, preclu- 
des a person, who claims to be entitled to the benefit of a decree under the decree- 
holder but does not answer the description of being the transferee of that decree*by 
assignment in writing or by operation of law, from making an application which 
the person from whom he claims could have made. Itis said: what, then, is meant 
by the words “‘ save as otherwise provided by this Code?” The answer is that those 
words are not meaningless but have effect in some cases. Take, by way of an illus- 
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tration, the second proviso to Order 21, rule 16, which provides that where a decree 

for payment of money against two or more persons has been transferred to one of 
them it shall not be executed against others. This is a provision which for- 

bids one of the judgment-debtors to whom alone the decree for payment of money, 
has been transferred from making an application for execution and, therefore, he 

cannot apply under section 146 as a person claiming under the decree-holder. As 

the respondent company do not fall within Order 21, rule 16, because the documen® 
did not cover the decree to be passed in future in the then pending suit that 

rule cannot be a bar to the respondent company making an application for execu- 

tion under section 146 if they satisfy the other requirement of that section, namely, 

that they can be said to be claiming under the decree-holder. 


A person may conceivably become entitled to the benefits of a decree without 
being a transferee of the decree by assignment in writing or by operation of law. 
In that situation the person so becoming the owner of the decree may well be regar- 
ded as a person claiming under the decree-holder and so it has been held in Srta- 
ramaswami v. Lakshmi Narasimha, although in the earlier case of Dost Muhammad 
v. Altaf Husain? it was held otherwise. The case of Kangati Mahanandi Reddi v. 
Panikalapati Venkatappa® also held that the provisions of Order 21, rule 16, did not 
prevent execution of the decree under section 146. In that case it was held that 
the applicant could not execute the decree under Order 21, rule 16, but he could 
execute the same under section 146. The main thing to ascertain is as to whether 
the respondent company had any right, title or interest in the decree and whether 
they can be said to, be persons claiming under the decree-holder. 


I have already held that the document under consideration did not transfer 
the future decree and, therefore, the equitable principle did not apply and, there- 
fore, the respondent company did not become a transfreee of the decree within the 
meaning of Order 21, rule 16. What, then, was the legal position of the respondent 
company? They had undoubtedly, by the document of the 7th February, 1949, 
obtained a transfer of the debt which was the subject-matter of the then pending 
suit. This transfer, under the Transfer of Property Act, carried all the legal inci- 
dents and the remedies in relation to that debt. The transferors no longer had any 
right, title or interest in the subject-matter of the suit. After the transfer it was the 
respondent company which had the right to continue the suit and obtain a decree 
if the debt was really outstanding. They, however, did not bring themselves on 
the record as the plaintiffs in the place and stead of the transferors but allowed the 
fatter to proceed with the suit. The transferors, therefore, proceeded with the suit 
although they had no longer any interest in the debt which was the subject-matter 
of the suit and which had been transferred by them to the respondent company. 
In the premises, in the eye of the law, the position of the transferor, vis-a-vis the 
respondent company, was nothing more than that of benamidars for the respondent 
company and when the decree was passed for the recovery of that debt it was the 
respondent company who were the real owners of the decree. As between the respon- 
dent company and the transferors the former may well claim a declaration of their 
title. Here there is no question of transfer of the decree by the transferors to the 
pr aaah company by assignment of the deciee in writing or by operation 
of law and the respondent company cannot apply for execution of the decree under 
Ordere21, rule 16. But the respondent company are, nonetheless, the real owners 
of the decree because it is passed in relation to and for the recovery of the debt 
which undoubtedly they acquired by transfer by the document under consideration. 

e respondent company were, after the transfer, the owners of the debt which 
was the subject-matter of the suit and the legal incidents thereof and consequently 
were the real owners of the decree. The respondent company derived their title 
to the debt by transfer from the transferors and claimed the same under the latter. 
When the respondent company became the owner of the decree immediately on 
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iés passing they must, in relation to the decree, be also regarded as persons claiming 
under the transferors. The respondent company would not have become the owners 
eof the decree unless they were the owners of the debt and if they claimed the debt 
under the transferors they must also claim the relative decree under the transferors 
¿25 accretions, as it were, to their original right as transferees of the debt. In my 
opinion, the respondent company are entitled under section 146 to make the appli- 
cation for execution which the ‘original decree-holders could do. 


In Mathurapore Zamindary Co., Lid. v. Bhasaram Mandal! Mukherji, J., felt 
unable to assent to the broad proposition that Courts of execution have to look 
to equity in considering whether there has been an assignment by operation of 
law. I see no cogent reason for taking this view. Ifthe executing Court can and 
after the amendment of Order 21, rule 16, by the deletion of the words “‘if that Court 
thinks fit’, must deal with complicated questions relating to transfer of decree 
by operation of statutory provisions which may be quite abstruse, I do not see why 
the executing Court may not apply its mind to the simple equitable principle which 
operates to transfer the beneficial interest in the after-acquired decree or to questions 
arising under section 146. Section 47 of the Code of Civil Procedure does require 
that the executing Court alone must determine all questions arising between the 
parties or their representatives and relating to the execution, discharge or satisfac- 
tion of the decree and authorises it even to treat the proceedings as a suit. As the 
assignees from the plaintiff of the debt which was the entire subject-matter of the 
suit the respondent company were entitled to be brought on the record under Order 
22, rule 10 and must, therefore, be also regarded as a representative of the plaintiff 
within the meaning of section 47 of the Code. 


Learned counsel for the appellant contends that the application for execution 
was defective in that although it purported to be an application for execution under 
Order 21, rule 11, it did not comply with the requirements of that rule in that it 
did not specify any of the several modes in which the assistance of the Court was 
required. The application was undoubtedly defective as the decision in the case 
of Radha Nath Das v. Produmna Kumar Sarkar? and Krishna Govind Patil v. Moolchand 
Keshavchand Gujar? will show but this objection was not taken before the executing 
Court which could then have returned the application, nor was any objection 
taken by the appellant at any later stage of the proceedings. Further, it appears 

. that the respondent company actually presented another tabular statement for 
execution specifying the mode in which the assistance of the Court was required. 
In these circumstances, it is not open to the appellant to contend that the applica- 
tion is not maintainable. 


The result, therefore, is that this appeal must be dismissed with costs. 


Bhagwati, 7.—\ agree that the appeal be dismissed with costs. I would, how- 
ever, like to ' record my own reasons for doing so. 


Habib & Sons, a partnership firm which carried on business as merchants 
and Pukka Adatias in bullion and cotton in Bombay, filed a suit against the Appellant 
in the City Civil Court, Bombay, being summary Suit No. 233 of 1948, to recover 
a sum of Rs. 7,113-7-0 with interest and costs. During the pendency of the suit , 
an agreement was arrived at between Habib & Sons and the Respondents on the 
7th February, 1949, under which Habib & Sons transferred to the Respondents. 
inter alta..... 

“ Fourthly :—All the book and other debts due to the Vendors in connection with thg said 
Indian business and the full benefit of all securities for the debts . . . . . Sixthly :—All other 
property to which the Vendors are entitled in connection with the said Indian business ”. 

As consideration for the said transfer the Respondents undertook to pay, satisfy, 
discharge and fulfil all the debts, liabilities, co ts and engagements of the vendors. 
in relation to the said Indian business and to indemnify*them against all proceedings, 
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claims and demands in respect thereof. The Respondents did not take any steps 

under Order 22, Rule 10 of the Civil Procedure Code, to bring themselves on the 

record of the suit as plaintiffs in place and stead of Habib & Sons and a decrece 
was passed in favour of Habib & Sons against the Appellant on the 15th December, 

1949, for Rs. 8,428-7-0 inclusive of interest and costs with interest on judgment at 

4 per cent. per annum till payment. Both the partners of Habib & Sons were decla-* 
red evacuees and by his order, dated the 2nd August, 1950, the Custodian of Evacuee 

Property, Bombay, confirmed the transaction of transfer of the business of Habib 

& Sons to the Respondents as evidenced by the agreement, dated the 7th February, 

1949. A communication to that effect was addressed by the Custodian to a Direc- 

tor of the Respondents on the 11th December, 1950. 


On the 25th April, 1951, the Respondents filed in the City Civil Court, Bombay, 
an application for execution under Order 21, Rule 11 of the Civil Procedure Code, 
to execute the decree obtained by Habib & Sons against the Appellant. ‘That 
application was by the Respondents as assignees of the decree and the mode in 
which the assistance of the Court was required was that the Court should declare 
the Respondents the assignees of the decree as the decretal debt along with other 
debts were transferred by Habib & Sons to them by a deed of assignment, dated 
the 7th February, 1949, which was confirmed by the Custodian of Evacuee Property, 
Bombay and should order them to be substituted for the plaintiffs. A notice under 
Order 21, Rule 16 of the Civil Procedure Code, was issued by the Court on the roth 
May, 1951, calling upon Habib & Sons and the Appellant to show cause why the 
decree passed in favour of Habib & Sons and by them transferred to the Respondents, 
the assignees of the decree, should not be executed by the said transferees against 
the Appellant. The Appellant showed cause and contended (1) that the deed of 
assignment in favour of the Respondents was not executed by Habib & Sons and 
(2) that the assignees of the subject-matter of the suit and not of the decree itself 
was not entitled to apply for leave under Order 21, Rule 16 of the Civil Procedure 
Code. ‘The Chamber Summons was adjourned to Court in order to take evidence 
whether the document in question was executed by Habib & Sons or not. Evi- 
dence was led at the hearing and the Court held the document duly executed by 
the two partners of Habib & Sons and as such duly proved. On the question of 
law the Court followed the decisions in Purmananddas Fiwandas v. Vallabhdas Wallji* 
and Chimanlal Hargovinddas v. Gulamnabi*® and held that the Respondents were enti- 
tled to execute the decree under Order 21, Rule 16 of the Civil Procedure Code. 

An appeal was taken by the Appellant to the High Court against this decision 
of the City Civil Court. The appeal came for hearing before Dixit, J. The fin- 
ding that the deed of assignment was duly proved was not challenged. But the 
contention that in as much as there was no transfer of the decree itself but only of 
the property the Respondents were not entitled to apply to execute the decree 
was pressed and was negatived by the learned Judge. The learned Judge observed 
that if the language of Order 21, Rule 16 was strictly construed it seemed to him 
that the Respondents had no case. But he followed the decisions in Purmananddas 
Jiwandas v Vallabhdas Wallji} and Chimanlal Hargovinddas v Gulamnabi* and dis- 
missed the appeal. ; 


A Letters Patent Appeal was filed against this decision of Dixit, J. and it came 
on for hearing and final disposal before a Division Bench of the High Court constitu- 
ted by Chagla, C.J. and Shah, J. The Division Bench also were of the opinion 
that if one were to construe Order 21, Rule 16, strictly there was no assignment of 
the Aecree in favour of the respondents. They, however, were of the opinion that 
the High Court had consistently taken the view that there could be an equitable 
assignment of decree, which would constitute the assignee an assignee for the purpose 
of Order 21, Rule 16 and that what the Court must consider was not merely a 
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egal assignment but also an assignment which operated in equity. They then 
considered the two Bombay decisions which had been relied upon by the City Civil 

è Court as well as by Dixit, J., and came to the conclusion that the deed of assignment 
fell within the principle of those two decisions, that it constituted an equitable 

e assignment of the decree which was ultimately passed in favour of Habib & Sons, 
that the application for execution was maintainable under Order 21, Rule 16 and 
dismissed the appeal. The Appellant applied for and obtained the necessary certi- 
ficate under Article 133 (1) (c) of the Constitution. 


Order 21, rule 16, provides for an application for execution by transferee of a 
decree and runs as under :— 

“Where a decree . . . . . . is transferred by assignment in writing or by operation 
of law, the transferee may apply for execution of the deciee to the Court which passed it ; and the 


decree may be executed in the same manner and subject to the same conditions as if the application 
were made by such decree-holder : 


Provided that, where the deeree . . . . . . . has been transferred by assignment, 
notice of such application shall be given to the transferor and the judgment-debtor, and the decree 
shall not be executed until the Court has heard their objections (if any) to its execution . . . . .” 


The transfer contemplated under this rule is either by assignment in writing 
or by operation of law. It was not contended by the Appellant at any stage of the 
proceedings that there was in this case a transfer by operation of law or that the 
agreement, dated the 7th February, 1949, was not an assignment of all the rights 
which Habib & Sons had in connection with the Indian business. The question 
therefore that falls to be considered is whether the deed of assignment, dated the 
7th February, 1949, operates as a transfer of the decree by assignment in writing 
within the meaning of Order 21, rule 16 of the Civil Procedure Code. 


A strict and narrow construction has been put upon the words “ where a decree 
ae det hata Chace’ is transferred by assignment in writing” by the High Court of 
Madras in Basroouittil Bhandari v. Ramachandra Kamthi' and the decisions following 
it, particularly Kangatt Mahanandi Reddy v. Panikalapati Venkatappa © another? and 
by the High Court of Calcutta in Mathurapore Zamindary Co. Lid. v. Bhasaram Mandal? 
which is followed in Prabashinee Debi v. Rasiklal Banerji. They have held that the 
words “ decree-holder ’? must be construed as meaning decree-holder in fact and 
not as including a party who in equity may afterwards become entitled to the rights 
of the actual decree-holder and that the language of Order a1, rule 16 (old Section 
232) cannot be construed so as to apply to a case where there was no decree in exts- 
tence at the time of the assignment and this position was in effect conceded by Dixit, J. 
and by the Division Bench when they observed that on a strict construction of 
Order 21, Rule 16, there was no assignment of the decree in favour of the Respondents. 


A contrary view has, however, been taken by the High Court of Bombay in 
Purmananddas Fiwandas v. Vallabhdas Wallji® and Chimanlal Hargovinddas v. Gulamnabt®. 
These two decisions have applied the equitable principle enunciated by Sir George 
Jessel, M.R., in Collyer v. Isaacs? as under :— 


“ The creditor had a mortgage security on existing chattels and also the benefit of what in form 
was an assignment of non-existing chattels which might be afterwards brought on to the premuses. 
That assignment, in fact, constituted only a contract to give him the after-acquired chattel. A man 
cannot in equity, any more than at law, assign what has no existence. A man can contract to assign 
property which is to come into existence in the future, and when it has come into existence, equity, 
treating as done that which ought to be done, fastens upon that property, and the contract to assign 
thus becomes a complete assignment ’’. 


The High Court of Calcutta also applied the same principle in Purna Chandra 
Bhowmik v. Barna Kumari Debi? and the High Court of Madras in Kangati Maha- 
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nandi Reddi v. Pantkalapat: Venkatappa and another! observed that if the matter were 
res integra much might perhaps be said for the contention that the assignee under 
similar circumstances could execute the decree under Order 21, rule 16. ad 


The decision in Purmananddas Fiwandas v. Vallabhdas Wallji? and the equitable 
principle enunciated therein was brought to the notice of the learned Judges who: ® 
decided the case of Mathurapore Zamindary Co., Lid. v. Bhasaram Mandal’ but was 
negatived by them and they relied upon the observations of the Privy Council 
in dealing with a somewhat similar provision contained in Section 208 of Act VIIL 
of 1859 in the case of Abedunnissa Khatoon v. Amirunnissa Khatoon*. 

“Their Lordships have further to observe, that they agree with the Chief Justice in the view 
which he expressed,—that this was not a section intended to apply to cases where a serious contest 
arose with respect to the rights of persons to an equitable interest in a decree ”. 

Rankin, C.J., laid stress upon this aspect of the question and delivered a similar 
opinion in Prabhashinee Debi v. Rasiklal Banerji” at page 299 :— 

“ There seem to be two possible views of the rule. One view would be to say that there must. 
be a decree in existence and a transfer in writing of that decree. That is the strict view—a view which 
the Courts in India have taken. The only other possible view would be to say that, while other cases 
are within the rule—such as cases where a person claims to be entitled in equity under an agreement 
to the benefit of the decree—it is optional with the Courts to give effect tothe rule according as the 
case is a clear one or one which requires investigation of complicated facts or difficult questions 
of law unsuited for discussion on a mere execution application. In that view, ifit were understood 


that the Court had a complete discretion to apply the rule or not, it might be that the rule would be 
workable ; but I do not think that any such discretion as that 1s intended to be given by the rule ” 


and he fortified himself in his conclusion by relying upon the deletion of the words 
“ if that Court thinks fit the decree may be executed ” when the Civil Procedure 
Code of 1908 was enacted. 


Order 21, rule 16 of the Civil Procedure Code, is a statutory provision for execu- 
tion by the transferee of a decree and unless and until a person applying for execu- 
tion establishes his title as the transferee of a. decree he cannot claim the benefit of 
that provision. He may establish his title by proving that he is a transferee of a 
decree by assignment in writing or by operation of law. Section 5 of the Transfer 
of Property Act defines a “ transfer of property’? as an act by which the transferor 
conveys property in present or in future to the transferee or transferees. A transfer 
of a decree by assignment in writing may be effected by conveying the decree in 
present or in future to the transferee. But even for the transfer to operate in future 
the decree which is the subject-matter of the transfer must be in existence at the date 
of the transfer. ‘The words “in present or in future ” qualify the word “ conveys ” 
and not the word “ property ” in the section and it has been held that a transfer of 
property that is not in existence operates as a contract to be performed in the future 
which may be specifically enforced as soon as the property comes into existence. 
As was observed by the Privy Council in Rajah Sahib Perhlad v. Budhoo® :— 


“ But how can there be any transfer, actual or constructive, upon a contract under which the 
vendor sells that of which he has not possession, and to which he may never establish a title ? The 
bill of sale in such a case can only be evidence of a contract to be performed in fidure, and upon the 
happening of a contingency, of which the purchaser may claim a specific performance, if he comes 
into Court shewing that he has himself done all that he was bound to do ”. 

It is onl¥ by the operation of the equitable principle that as soon as the property 
comes into existence and is capable of being identified, equity taking as done that 
which ought to be done fastens upon the property and the contract to assign thus 
becognes a complete equitable assignment. In the case of a decree to be passed 
in the future therefore there could be no assignment of the decree unless and until 
the decree was passed and the agreement to assign fastened on the decree and 
thus became a complete equitable assignment. The decree not being in existence at 
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the date of the transfer could not be said to have been transferred by the assignment. 
in writing and the matter resting merely in a contract to be performed in the future 
êwhich may be specifically enforced as soon as the decree was passed there would be 
no transfer automatically in favour of the “ transferee ” of the decree when passed. 


git would require a further act on the part of the “ transferor’ to completely effec- ' 


tuate the transfer and if he did not do so the only remedy of the “ transferee ” would 
be to sue for specific performance of the contract to transfer. There would therefore 
be no legal transfer cr assignment of the decree to be passed in future by virtue of 
the assignment in writing executed before the decree came into existence and the 
only way in which the transferee could claim that the decree was transferred to. 
him by assignment in writing would be by the operation of the equitable principle 
above enunciated and the contract to assign having become a complete equitable 
assignment of the decree. 


Y 


Is there any warrant for importing this equitable principle while construing 
the statutory provision enacted in Order 21, rule 16 of the Civil Procedure Code? 
The Civil Procedure Code does not prescribe any mode in which an assignment 
in writing has got to be executed in order to effectuate a transfer of a decree. The 
only other statutory provision in regard to assignments in writing is to be found 
in Chapter VIII of the Transfer of Property Act which relates to transfers of action- 
able claims and an actionable claim has been defined in section 3 of the Act as 
“a claim to any debt............00 or to any beneficial interest in moveable property 
not in the possession, either actual or constructive, of the claimant, which the Civil 
Courts recognize as affording grounds for relief................ > A judgment debt 
or decree is not an actionable claim for no action is necessary to realise it. It has. 


other, there is no warrant for reading the words “ where a decree............ 
is transferred by assignment in writing” in the strict and narrow sense in which 
they have been read by the High Court of Madras in Basroovittil Bhandari v, Rama- 
chandra Kamthi} and the High Court of Calcutta in Mathurapore Zamindary Co., Ltd. 
v. Bhasaram Mandal? and Prabashinee Debi v. Rasiklal Banerji?. It is significant to- 
observe that the High Court of Calcutta in Purna Chandra Bhowmik v. Barn@ Kumari 
Debit applied this equitable principle and held that the plaintiff in whose favour: 
the defendant had executed a mortgage bond assigning by way of security the decree 
that would be passed in a suit instituted by him against a third party for recqyery 
of money due on unpaid bills for work done was entitled to a declaration that he 
was the assignee of the decree passed in favour of the defendants and was as such 
entitled to realise the decretal debt either amicably or by execution. If the plaintiff” 
was thus declared to, be the assignee of the decree subsequently passed in favour of 
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the defendant and entitled to realise the decretal amount by execution he could 
apply for execution of the decree and avail himself of the provisions of Order 21, 
rule 16, as the assignee of the decree which was passed subsequent to the date of the 
assignment in writing in his favour. There could be no objection to decide questions 
involving investigation of complicated facts or difficult questions of law in executio 
proceedings, as section 47 of the Civil Procedure Code autharises the Court executing 
the decree to decide all questions arising therein and relating to execution of the 
‘decree and sub-section (2) further authorises the executing Court to treat a proceed- 
ing under the section as a suit thus obviating the necessity of filing a separate suit 
for the determination of the same. ‘The line of decisions of the High Court of 
Bombay beginning with Purmananddas Fiwandas v. Vallabhdas Wallji} and ending 
with Chimanlal Hargovinddas v. Gulamnabi? importing the equitable principle above 
enunciated therefore appears to me to be more in consonance with law and equity 
than the strict and narrow interpretation put on the words “where a decree...... is 
transferred by assignment in writing’ by the High Courts of Madras and Calcutta 
in the decision above noted. 


. Even if an equitable assignment be thus construed as falling within an “assign- 
ment in writing” contemplated by Order 21, Rule 16 of the Civil Procedure Code, 
it would in terms require an assignment of the decree which was to be passed in 
the future in favour of the assignor. In the present case, it is impossible to read 
the deed of assignment, dated the 7th February, 1949, as expressly or by necessary 
implication assigning in favour of the Respondent the decree which was going to be 
passed by the City Civil Court in favour of Habib & Sons. There is, however, 
another aspect of the matter which was not urged before the Courts below in the 
present case nor does it appear to have been considered in most of the judgments 
above referred to. 

There is no doubt on the authorities that a mere transfer of property as such 
does not by itself spell out a transfer of a decree which has been passed or may be 
passed in respect of that property and it would require an assignment of such decree 
in order to effectuate the transfer (vide Hansraj Pal v. Mukhraji Kunwar & others 3, 
Mathurapore Zamindary Co. Ltd. v. Bhasaram Mandal*, and Kangati Mahanandi Redd: v. 
Pantkalapati Venkatappa & another’. Where, however, the property which is transfer- 
red is an actionable claim within the meaning of its definition in section 3 of the 
Transfer of Property Act the consequences of such transfer would be different. An 
actionable claim means a claim to any debt, or to any beneficial interest in moveable 
property not in the possession, either actual or constructive of the claimant, which 
the Civil Courts recognize as affording grounds for relief, and a transfer of an actiona- 
‘ble claim when effected by an instrument in writing signed by the transferor is under 
Section 130 of the Act complete and effectual upon the execution of such {nstru- 
ment, and thereupon all the rightsand remedies of the transferor, whether by way of 
damages or otherwise, vest in the transferee, whether such notice of the transfer as 
is therein provided be given to the debtor or not. Ifthe book debt or the property 
which is an actionable claim is thus transferred by an assignment in writing all 
the rights and remedies of the transferor in respect thereof including the right to 
prosecute the claim to judgment in a Court of law either in a pending litigation 
or by institution of a suit for recovery of the same vest in the transferee immediately 
upon th® execution of the assignment as a necessary corollary thereof. Not only 
as the actionable claim thus transferred but all the necessary adjuncts or appur- 
tenances thereto are transferred along with the same to the transferee. Secticn 8 of 
the Act provides that unless a different intention is expressed or necessarily implied, 
a transfer of property passes forthwith to the transferee all the interest which the 
transferor is then capable of passing in the property and in the legal incidents thereof. 
These incidents include where the property is a debt or other actionable claim, 
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tke securities therefor................ but not arrears of interest accrued before 
the transier. In cases of transfer of book debts or property coming within the defini- 
¢ion of actionable claim there is therefore necessarily involved also a transfer of the 
transferor’s right in a decree which may be passed in his favour in a pending liti- 
tion and the moment a decree is passed in his favour by the Court of law, that 
decree is also automatically transferred in favour of the transferee by virtue of the 
assignment in writing already executed by the transferor. The debt which is the 
subject-matter of the claim is merged in the decree and the transferee of the actiona- 
ble claim becomes entitled by virtue of the assignment in writing in his favour not ' 
only to the book debt but also to the decree in which it has merged. ‘The book 
debt does not lose its character of a debt by its being merged in the decree and the 
transferee is without anything more entitled to the benefit of the decree passed by 
the Court of law in favour of the transferor. It would have been open to the trans- 
feree after the execution of the deed of assignment in his favour to take steps under 
Order 22, Rule 10 of the Civil Procedure Code, to have himself substituted in the 
pending litigation as a plaintiff in place and stead of the transferor and prosecute the 
claim to judgment ; but even if he did not do so he is not deprived of the benefit 
of the decree ultimately passed by the Court of law in favour of the transferor, the 
only disability attaching to his position being that under section 132 of the Act he 
would take the actionable claim subject to all the liabilities and equities to which 
the transferor was subject in respect thereof at the date of the transfer. The 
transferee of the actionable claim thus could step into the shoes of the transferor 
and claim to be the transferee of the decree by virtue of the assignment in writing 
executed by the transferor in his favour and could therefore claim to execute the 
decree as transferee under Order 21, rule 16 of the Civil Procedure Code. 


This aspect could not be considered by the High Court of Bombay in Purma- 
nanddas Fiwandas v. Vallabhdas Wallji1, because the assignment chere was executed on 
the 11th May, 1870, i.e., before the enactment of the Transfer of Property Act in 
1882. The Court therefore applied the equitable principles and came to the conclusion 
that the equitable assignment which was completed on the passing of the decree 
was covered by the ald section 232 of the Civil Procedure Code. It was also not 
considered by the Full Bench of the High Court of Bombay in Chimanlal Hargooinddas 
~v. Gulamnabt®, nor by Dixit, J., or by the Division Bench in the present case. The 
High Court of Patna in Thakuri Gope and Others v. Mokhtar Ahmad & another®, 
went very near it when it observed that all that was transferred was an actionable 
claim, but did not work out the consequences thereof and its reasoning was deflected 
‘by the consideration of the equitable principles and the applicability thereof while 
construing the provisions of Onder 21, rule 16 of the Civil Procedure Code. The 
High Court of Calcutta in Purna Chandra Bhowmik v. Barna Kumari Debi* , definitely 
adopted this position and observed at page 344 :— 

“ In my opinion, what was transferred was the claim to a debt and as such would come within 
the definition of actionable claim as given in section 3 of the Transfer of Property Act. The mere 
fact that the claim was reduced by the Court did not make, in my opinion, any difference ” 

It no doubt applied the equitable principle also and held that the Sondae 
must be deemed to have attached itself to the decree which was for a definite amount 
as soon as the decree was passed, but further observed that the plaintiff was entitled 
to a declaration that she was an assignee of the decree and if she got that declara- 
tion it would be open to her to apply for execution of the decree under Order 21, 
rule 16 of the Civil Procedure Code. I am sure that if that aspect of the question 
had been properly presented to Dixit, J., or the Division Bench in) the yee case 
they also would have come to the same conclusion. 


Mr. Umrigar, learned counsel for the Respondents, further urged that even 
af the Respondents were not entitled to the benefit of Order 21, rule 16 of the Civil 
Procedure Code, they were the true owners of the debt and the decree which was 
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ultimately passed by the City Civil Court in favour of Habib & Sons by virtue 
of the deed of assignment, dated the 7th February, 1949 and that under section 146 of 
the Civil Procedure Code execution proceedings could be taken and application 
for execution could be made by them as persons claiming under Habib & Sons. 
The deed of assignment transferred the debt which was the subject-matter of the 
pending litigation in the City Civil Court between Habib & Sons and the Appel- 
lant. Habib & Sons could have taken proceedings in execution and made the 
application for execution of the decree against the Appellant and the Respondents 
‘ claiming under Habib & Sons by virtue of the deed of assignment were therefore 
entitled to take the execution proceedings and make the application for execution. 
under Order 21, rule 11 of the Civil Procedure Code. He also urged that Order 21, 
rule 16 of the Civil Procedure Code did not prohibit such execution proceedings at 
the instance of the Respondents and for this purpose relied upon the observations. 
of the learned Judges of the High Court of Madras in Kangatt Mahanand: Reddi v. 
Panikalapati Venkatappa ©& another1, at page 23 :— 

“We are unable to hold that merely because Rule 16 has been interpreted as applying only to» 
decrees in existence at the time of the transfer, it prohibits an application by a transferee who obtained 
the transfer of a decree, a transfer which is legally valid and is embodied in a written deed (as Rule 16 
requires) before the decree was actually passed. 'To permit execution by such a transferee, in our 
opinion, in no way violates the principles which are embodied in Rule 16 or in Order 21 generally. 

e appellant here is the true owner of the decree and he has his written title deed, and that is all 
that the law requires ”. 
It was, however, urged on behalf of the Appellant that section 146 did not apply 
because Order 21, rule 16, was aspecific provision in the Civil Procedure Code 
which applied when a person other than a decree-holder wanted to execute the 
decree and if the Respondents could not avail themselves of Order 21, rule 16 of 
the Civil Prodedure Code, they could not avail themselves of section 146 also. Re- 
liance was placed in support of this contention on a decision of the High Court of 
Patna in Thakuri Gope and others v. Mokhtar Ahmad and another®, and another decision 
of the High Court of Allahabad in Shib Charan Das v. Ram Chander & others®. ‘This 
contention of the Appellant is obviously unsound. Order 21, rule 16, provides. 
for execution of a decree at the instance of a transferee by assignment in writing 
or by operation of law and enables such transferee to apply for execution of the 
decree to the Court which passed it. Ifa transferee of a decree can avail himself 
of that provision by establishing that he is such a transferee he must only avail! 
himself of that provision. But if he fails to establish his title as a transferee by ~ 
assignment in writing or by operation of law within the meaning of Order 21, rule 
16 of the Civil Procedure Code there is nothing in the provisions of Order 21, rule 16. 
which prohibits him from availing himself af ecncn 146 if the provisions of that 
section can be availed of by him. That is the only meaning of the expression 
“save as otherwise provided by this Code”. Ifa person does not fall within the 
four corners of the provision of Order 21, rule 16 of the Civil Procedure Code, that 
provision certainly does not apply to him and the words “ save as otherwise pro- 
vided in this Code ” contained in section 146 would not come in the way of his 
availing himself of section 146 because Order 21, rule 16, cannot then be construed 
as an “‘ otherwise provision ” contained in the Code. I am therefore of the opinion 
that if the Respondents could not avail themselves of Order 21, rule 16 of the Civil 
Procedyre Code, they could certainly under the circumstances of the present case 
take the execution proceedings and make the application for execution of the decree 
passed by the City Civil Court in favour of Habib & Sons under section 146 of 
the Civil Procedure Code. 


° An objection was, however, taken on behalf of the Appellant during the course 
of the arguments before us though no such objection was taken in the Courts below, 
that the application for execution made by the Respondents was defective in- 
asmuch as it was not an application in proper form under Order 21, rule 11 of the 
Civil Procedure Code. Grder 21, rule 11 (2) (J) prescribes that particulars in. 
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regard to the mode in which the assistance of the Court was required should be 
set out therein. The respondents had in their application for execution filed before 
the City Civil Court not mentioned any of these particulars but had only stated 
{hat the Court should declare them the assignees of the decree as the decretal debt 
along with other debts were transferred by Habib & Sons to them by the deed of 
assignment, dated the 7th February, 1949, which was confirmed by the Custodian 
eof Evacuee Property, Bombay and should order them to be substituted for Habib & 
Sons. This was no compliance with the provisions of Order 21, rule 11 (2) (J) 
and therefore there was no proper application for execution before the Court and 
the same was liable to be dismissed. Reliance was placed in support of this con- 
tention on a decision of the High Court of Calcutta in Radha Nath Das v. Produmna 
Kumar Sarkar}, where it was held dissenting from a decision of the High Court of 
Bombay in Baijnath Ramchander v. Binjraj Foowarmal Batia & Co.*, that under Order 
21, rule 16 of the Civil Procedure Code, the assignee of a decree cannot make two 
applications, one for recording the assignment and another for executing the decree. 
The assignee of the decree could only make one application for execution under 
Order 21, rule 11 of the Civil Procedure Code, specifying therein the mode in which 
the assistance of the Court was required and it was only after such application had 
been made to the Court which passed the decree that the Court would issue notice 
under Order 21, rule 16, to the transferor and the judgment debtor and the decree 
would not be executed until the Court had heard their objections if any to its execu- 
tion. Sen, J., in that case observed at page 327 :— 


“ Tt seems to me to be obvious from the wording of the Rule that there can be no notice to the 
transferor or judgment-debtor and no hearing of an objection unless and until there is an application 
for execution. ‘The notice and the entire n under Order 21, rule 16, originate from an 
application for execution. If there is no such application the proceedings are without any foundation. 

der 21, rule 16 of the Code nowhere provides for an application to record an assignment or for an 
application for leave to execute a decree by an assignee or for an application for substitution.” 


This in my opinion correctly sets out the position in law and in so far as the two 
decisions of the High Court of Bombay in Baijnath Ramchander v. Binjraj Joowarmal 
Batia & Co.? and Krisha Govind Patil v. Moolchand Keshavchand Gujar*, decide any- 
thing to the contrary they are not correct. The position was clarified by a later 
decision of the High Court of Bombay in Bhagwant Balajirao and others v. Rajaram 
Sajnaji © others*, where Rajadhyaksha and Macklin, JJ., held following Radha 
Nath Das v. Produmna Kumar Sarkar}, that an application made by an assignee of a 
decree must under Order 21, rule 16, be for the execution of the decree and no} 
merely for the recognition of the assignment and for leave to execute the decree. 
It was urged before the learned Judges that the practice in the High Court of Bombay 
‘was to entertain applications of this kind, but they observed that the practice if 
such a practice prevailed was opposed to the provisions of the Order 21, rule 16 
of the Civil Procedure Code. The contention therefore urged on behalf of the 
Appellant that the application for execution in the present case was defective ap- 
pears to have some foundation. 


This defect, however, was not such as to preclude the Respondents from obtain- 
ing the necessary relief. The application which was filed by them in the City 
Civil Court was headed “ application for execution under Order 21, rule 11 of the 
Civil Procedure Code ” and the only defect was in the specification of the mode in 
which the assistance of the Court was required. The particulars which were re- 
quired to be filled in Column, “J”, were not in accordance with the requiréments of 
Order 21, rule 11 (2) (j) and should have specified one of the modes therein pres- 
cribed and certainly a declaration that the Respondents were the assignees of the 
decree and the order for their substitution as the plaintiffs was certainly not one 
of the prescribed modes which required to be specified in that column. The practice 
which prevailed in the High Court of Bombay as recognised in Baijnath Ramchander v. 
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Binjraj Foowarmal Batia & Co.1, and also in Bhagwant Balajirao and others v. Rajaram 
Sajnajt & others*, appears to have been the only justification for making the applicg- 
tion in the manner which the Respondents did. That defect, however, according 
to the very same decision in Bhagwant Balajirao and others v. Rajaram Sajnan & others? 
was purely technical and might be allowed to be cured by amendment of the appli- 
cation. As a matter of fact Order 21, rule 17, lays down the procedure on receiving 
applications for execution of a decree and enjoins upon the Court the duty tc ascertain® 
whether such of the requirements of Rules 11 to 14 as may be applicable to the case 
have been complied with and if they have net been complied with the Court has 
to reject the application or allow the defect to be remedied then and there or within 
a time to be fixed by it. When the application for execution in the present case was 
received by the City Civil Court, the Court should have scrutinised the appli- 
cation as required by Order 21, rule 17 (1) and if it was found that the 
requirements of Rules 11 to 14 as may be applicable werc not complied with as 
is contended for by the Appellant, the Court should have rejected the application 
or allowed the defect to be remedied then and there or within a time to be fixed 
by the Court. Nothing of the kind was ever done by the City Civil Covrt nor 
was any objecticn in that behalf taken on behalf of the Appellant at any time 
until the matter came before this Court. 


On the 27th March, 1952, however, a further application for execution was 
filed by the Respondents in the City Civil Court specifying in Column “J” the 
mode in which the assistance of the Court was required and it was by ordering attach- 
ment and sale of the moveable property of the Appellant therein specified. This 
further application for execution was a sufficient compliance with the provisions 
of Order 21, rule 11 (2) (7) and was sufficient under the circumstances to cure the 
defect, if any, in the origmal application fer execution made by the Respondents 
to the City Civil Court on the 25th April, 1951. This objection of the Appellant 
therefore 1s devoid of any substance and does not avail him. 

The appeal accordingly fails and is dismissed with costs. 


Imam, 7.—I have had the advantage of perusing the judgments of my learned 
brethren. I agree that the appeal must be dismissed with costs and in the view 
expressed by them that the respondent should be permitted under the provisions 
of section 146 of the Code of Civil Procedure to execute the decree passed in favour 
of Habib & Sons, as one claiming under the latter. 


The document under which the respondent claimed to execute the decree 
was treated as a deed of transfer in the Courts below and not merely as an agree- 
ment to transfer. By this document there was a transfer of all the book and other 
debts due to Habib & Scns in connection with the Indian business and the full 
benefit of all securities for the debts. The document, however, neither in terms, 
nor by any reasonable interpretation of its contents purported to transfer any decree 
which Habib & Sons may obtain in the future. It seems to me, therefore, that 
the respondent cannot claim to be a transferee of the decree, which was subsequently 
obtained by Habib & Sons, by an assignment in writing within the meaning of 
Order 21, rule 16 of the Code cf Civil Procedure. 

Order 21 of the Code of Civil Procedure relates to execution of decrees and 
orders. Rule 1 of that Order relates to payments under a decree which has 
been passed. Rules 4 to g relate to the transfer of an existing decree for execu- 
tion. ‘The normal rule is that a decree can be executed only by the person in 
whose name it stands and rule 10 enables him to do so, while rule 16 of Order 
21 enables the transferee of the decree to execute it in the same manner and subject 
to the same conditions as an application for execution made by the decree-hclder, 
It seems to me, therefore, that there must be a decree in existence which is transferred 
before the transferee can benefit from the provisions cf rule 16. The ordinary 
and natural meaning cf the words of rule 16 can carry no other interpretation and 
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the question of a strict and narrow interpretation of its provisions does not arise. 
The position of an assignee, before a decree is passed, is amply safeguarded by the 
provisions of Order 22, rule 10, which enables him to obtain the leave of the Court 
tọ continue the suit. Thereafter the decree, if any, would be in his name which 
he could execute. I agree with my learned brother Das, J., that the provisions 
of Order 21, rule 16, contemplate the actual transfer by an assignment in writing 
ak a decree after it is passed and that while a transfer cf or an agreement to transfer a 
decree that may be passed in future may, in equity, entitle the intending transferee 
to claim the beneficial interest in the decree after it is passed, such equitable transfer 
does not render the transferee a transferee of the decree by assignment in writing 
within the meaning of Order 21, rule 16. In this respect the decisions of the Madras 
High Court in Bhasroovitttl Bhandari v. Ramachandra Kamthi1, and of the Calcutta 
High Court in Mathurapore Xamindary Co., Ltd. v. Bhasaram Mandal*, and Pra- 
bashinee Debi v. Rasiklal Banerj1*, are correct. 


As at present advised, I would like to express no opinion as to whether the 
expression “by operation cf law”? can be given the interpretation suggested by 
my learned brother Das, J., as it is unnecessary to do so in the present appeal. 


G.R./K.S. — Appeal dismissed, 
SUPREME COURT OF INDIA. 
[Civil Appellate Jurisdiction.] 
PRESENT :—VIVIAN Bose, B. JAGANNADHADAS AND B. P. Swma, JJ. 
Shivnandan Sharma .. Appellant*® 
D. 
The Punjab National Bank, Ltd. .. Respondent. 


Master and seroant—Master employing a servani and authorising him to employ a number of persons to do 
a particular job and to guarantee their ‘deity Persons so employed by the servant how far servants of the master— 
Proper tests. 


Ifa master (in the present case a Bank) ane a servant (in the present case Treasurer) and 
authorises him to employ a number of persons as cashiers, etc., to do a particular job and to guaran- 
tee their fidelity and efficiency for a cash consideration the employees thus appointed by the 
servant would be equally with the employer, servants of the master. It is not always correct to 
say that persons appointed and liable to be dismissed by an independent contractor can in no 
circumstances be the employees of the third party. The question as to whose employee a particular 
person was has to be determined with reference to the facts and circumstances of each individual 
case. Amongst many tests suggested the most satisfactory which to ascertain who is the 
employer at any particular time, is to ask who is entitled to tell the employee the way in which he 
is to do the work upon which he is engaged. š 
, „On Appeal by special leave from the judgment and order dated the gist day 
of August, 1953, of the Labour Appellate Tribunal of India, Lucknow, in Appeal 
No. ITI-57 cf 1953. 


. A. S. R. Chari, Senior Advocate (Bawa Shio Charan Singh and M. R. Krishna 
Pillai, Advocates, with him) for Appellant. 
Achhru Ram, Senior Advocate (Naunit Lal, Advocate, with him) for Respondent. 
The Judgment of the Court was delivered by ) 


Sinha, 7.—This is an appeal by special leave against the orders of the Lucknow 
Bench of the Labour Appellate Tribunal of India (hereinafter to be referred to 
as “ The Appellate Tribunal ”) ‘dated the g1st August, 1953, setting aside the 
award dated the 13th October, 1952, made by the Chairman, Central Govern- 
ment Industrial Tribunal, Calcutta (hereinafter to be referred to as “ The 
Tribunal ”) reinstating appellant as the head cashier with back salary under the 
Punjab National Bank (hereinafter called “ The Bank”). į 


The facts leading up to this appeal may shortly te stated. The appellant 
started his service as the head cashier in the Una branch of the Bank on the 18th 
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. e June, 1949. The Cash Department of the Bank is in charge of Treasurers. The 
, relation between the Bank and the Treasurers is evidenced by an agreement dated . 
, the rst May, 1944 (Exhibit 1) which will be noticed in detail hereinafter. That 
"was an agreement between the Bank and “ Messrs. Rai Bahadur Karam Chand 

Puri & Bros.”. That firm was appointed the Treasurers at the head office of tht> 
Bank and other places in and outside the Punjab. On'the 28th September, 1951, 
the District Manager of the Northern Circle of the Bank wrote a letter (Exhibit 4) 
to the Treasurers informing them that it had been decided to close the Una 
Office of the Bank with effect from the close of business on the grd November, 1951. 
In pursuance of that letter the Treasurers intimated by a letter dated and October, 
1951, enclosing a copy of Exhibit 4 tc the appellant that the Una Branch of the 
Bank will cease to function from the close of business on the grd November, 1951 
and that bis services will not be required after that date. The Punjab National 
Bank Employees’ Union (Punjab) took up the cause of the appellant as also that 
of other employees and made respresentations to the Government of India. The 
Government of India by a notification No. S.R.O. 432, dated the 8th March, 1952, 
published in the Gazette of India, Part II, section 3, in exercise of its powers under 
section 10 of the Industrial Disputes Act (XIV of 1947) (hereinafter. called the 
Act) referred the industrial dispute between the Bark and its workmen named 
in schedule 2 (concerning workers dismissed) and schedule 3 (relating to workers 
transferred) for adjudication to the Industrial Tribunal at Calcutta constituted 
under section 7 of the Act. Schedule 1 in so’ far as it is necessary for purposes 
of this -case contains the following points of dispute between the employer and 
the workmen :— 

X “1, Wrongful dismissal of the workmen mentioned in schedule II and their reinstatement. 

; “2, In the event of any order for reinstatement payment of wages and other allowances from the 

< date of dismissal to the date of reinstatement ”. i 

The appellant is No. 5 in schedule 2 aforesaid. The Tribunal gave its award on ` 

the 13th October, 1952, in respect of a number of employees whose cases were 

actually in controversy before it. It is only necessary to refer to the award in 

so far as it concerned the appellant. After overruling the preliminary objection 

of the Bank that the Union had no locus standi to represent the appellant the Tri- 
e “bunal formulated the following point for its decision :— 

r K On merits the main point involved is as to whether the services of an employee of the Cash 
Department can be terminated on a change made in the services of the Contractor Cashier ”. ; 
It answered this point in these words :— 

“This point has been agitated in more than one case and I have also held in Reference No. 3 of” 
1951 as Chairman of Industrial Tribunal (P. N. Bank dispute) relating to 5 cashiers that the employees 
of the Cash Department are the employees of the Bank and not the nominees of the Contractor Cashiers 
so far as service conditions are concerned, and I think it will serve no useful purpose to discuss 
all the legal precedents cited, more especially when the point has been set at rest by their Lordships 
of the Supreme Court in Civil A I No. 66 of 1952 in the matter of United Commercial Bank, Ltd. v. 
Secretary, U. P. Bank Emp mon and othes.! Iamof the opinion that the dismissal of Shri 
Sharma was wrongful and liable to be set aside. Now the normal remedy is reinstatement and I have 
no hesitation in allowing the same. He will also be paid his back salary and allowance from the date 
of dismissal to the date of reinstatement ”. 

Whatever may be the merits of the answer given to the question propounded 
by the Tribunal, there is no doubt that the question posed had been wrongly framed. 
The discharge or dismissal of the appellant had nothing to do with the change in 

‘the pergonuel of the Treasurers. The appellant’s services were dispensed with 
on the ground that the Una Branch where he was employed as head cashier being 
an uneconomic unit had to be closed and that therefore the appellant’s services 
were no more required. The respondent’s case appears to have been that the 
firo» known as Messrs R. B. Karam Chand Puri & Bros. have been contractors for 
the Cash Department of the Bank at the head office and some of the other offices 
in the Punjab and beyond ; that from time to time agreements were executed bet- 
ween the Bank and the aforesaid firm ; that the last agreement was executed un 
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t r. Reported in A.I.R. 1953 S.C. 437. 
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